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71 Hr* *l V ‘‘If C Wttrr, Kt . Ch?#*! Ju»t»cr, Hipli Cnnrt of 

« « • • 

Vo 1 ^J 7 '^ar to I-^o yo*ir cal'** witli jncipnont nntl i!i«. 

ra'J *1 

77" Iri'-i eipj'o^r* lo l>o full ntnl nrrnnpotl— i very unj>ortmt 
t’-'.'W n *i or •-[ 1 ti 'I IiVc T( un 

1 1 •iTc Ti t 1l^ Ion* tloiil t t! llift work will jurfisl lo JMcltrofl 

J'rafi !j ’■rf. n» w<ll n» Ui nil lonrcmnl m niliimiintmtioti 

III" Hr p’l Ir* f»ir *" .Si.rinifiNfA Aitai , lun , l\t , ci r , Jntlgp, HirIi 

1*0 irt of Jniliaiturr, ilrwlri" — 

* • • tt 

I 1 riT< no ilr* Mnk will |ir<»\o xtry lintjily nncl n^cfnl to nil 

wlin lin%o t»i miiMilt lln* itn ikkiiia I*« irinR on llriilwn> tnntlon in tliis 
P-oniitrj. 

C II. I’ATTAt tin AMAiTAP, , •' A , I'll, .TiicIro, City Oivll Oourt, 
Ma<lm« — 

I Itfirr* vrri liltlo iloiilit llml jonr compilntimi will jiro>p luRlily iipo- 
ftil to f >r wlioin i1 ii trilr ihImI Your «<Ien N o very Rooil ono nnd 
you lin%n(/)h( prttiRrntiilnlrd on tin wny in wliicli y(iiilift\c worked it 
oof I liojif* Hint Jour iiiidi rl ikiiiR will turn out to l»o roiunnomtlvo. 
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Tlio FTon hlo ‘'ir V nnA^niAM IiihotT r a , r r , A'/ cir, Vnkil 
and formerly Tiidgo, Corirt of .Tmlicatnro Jlndm** — 

I lia\o looked tliroiipli i)n cop\ of ** Court P( ci'^ions of Indian 
Ilailway Cn'^cs ” wlmli \f n kindly pent no I ln\j no donkt jt uill be of 
/rtat iiso to Jndgea and Pmctilionora ns n book of reference 

The Hon’ble Afr P Vsasda CnAno, n l, ere Kn nalindnr, I'nkil, 
lligb Court Madrjs anil Additional Mciulter, ! ogidatiM Council, 
Calcutta — 

I liavo fatrh gone (hroiigli \onr “ Iliph Court Decisions of In<lian 
nailuay and I lm\< no InPitation inpaiuip that it niii^tlioof 

luvnlunblo floriice 'Jo the Hwup it nill benPiiinp offline uliiJo,to 
laymtu ubo rna\ mi 1 nifonnalion iii tbn bead of lau, it uill bt n ready 
repository of accurutr information Sucli books aro tu vor t* o nuicli 'J!e 
indo\ t ) your b( ok is «tll pn pared and it not onli < nJmnct s bnt is rcnlli 
till essciitid rnlno of such a u< rk ns \oiitP I hnii aluaw tiionglU that 
— though 1 haio not him « soldier-— a 1 ook of refi renco uitln nt mi ntnjih 
index IS hko a sword without n linndlo 

!Z7<o ifarfroi' hm 7 urml —llns book t<» a collection i f all uiiportnnt 
decisions of the High Courts < f Indn bearing' nj on thn law of Hailwats 
The nrtous Ilailway Acts are pnnto i in tin Apj cii lix 'JJo Cascshnit 
been arranged umlor conieimnt In ad-*, and wp ) • p tin pnhlieation will 
be found tol a i comomont book <1 ntercnci 

TJte Bovxbay Lnt orler — High Court Uocisioiis of Indi iti Hmlway 
Cases needed to be coinpdid in one lolunie ^omo year* ago the Goierii 
meat of India cnllictcd theta in llio slinpt of an nJIicial ] nblic itir n, Imt its 
scarcity amt incomplotoness m point of ilnto render tin prospnt lolnnu 
particularly wpU jino U ho Compiler baa gathered together marly nil tin 
cases bearing on Railways, from tlio iiports of tin Imimn High Courts 
and of the Chief Court of the Pnnjnb They nrt nmnged in conronient 
groups treating of the responsibility ascniners of goods the icsponsihihty 
as earners of passergeis snit by Railway adinmi'-tntiou suit against 
Railway admiuistvatiou , I and to be takm for the railway attachment, 
ynnsdiction of Criminal Courts and cnmiiml prosecution J he appendix 
reproduces Railway Act Z\ III of 185t, IV of 1879, IV of 1883 and TV of 
1890 Carneia Act III of 3865, ind Act XIII of 385') I iie index at the 
end IS copious The CompiUtion w well adapted to become a handy be ol 
of ready roforence on the Indian Railway Laws 




X 

the vniinus rtj)ort8 of tlicisionn m nlntion to tlio la>\ rif rmlwji)' earners 
Tilt appoiuliv lit tlie ( lul, wliith contains nil tin Knih\n^ Acts, tlie Carriers’ 
Act ami Act XIII of 185’>, ntltls to tin* ti‘-ofulnesM oftlIO^^o^lv AVoln\o 
no doubt tint the Itgil profttsion imil the nitre ititilo community in this 
countri \m 11 tlorise con-nltrablL help from this publication, 1 lie arrange- 
mint of the reprints of decisioni shows grcit diBcriiiiiiiatn n Ca«(s are 
clasvifitd and grouped under minor snliji ct headings to facilit ilo reft n nci 
1 ho index, so far ns wo lould mo, is full A grt it di il of the work of 
prosecuting offonders ngamvt the radwnj laws, falls on ratlwaj onumls^ 
and there is a large number of those in snrioiis ruilwa} ndininistrations of 
this cuiturj who ha\e ncctseirih to hi conMp*nnt willi the Ppecnl 
legislation and tlu t I'^o 1 iw on the huhjcct '1 li< pri pent \ oliinio, tin n fore, 
will woliopo, bo pist tlio book thoj niainiid for thtir jnirpo'-es All 
Indian Itadw ly adiiiini'-tr itions will do will to arrange to fiirin-li bucIi of 
Iheir ofTiciaU as have to do with lailwai law and ofTiiuis with copus of 
this useful publication. 

Mr r J II Smud, forinerlj Consulting Cnpnter for Kailwajs, 
Madras — 

I got Mr Tenivonkata Chanar’s ndmirnhlo compilation when on tour 
with Mr. riTidlebur}, the Agent of Iho ^l7am'^ <!narantied State llailwaj, 
and we agreed that it is u book that has long bix n aerj inuc t wanted 
* * « * 

I think cver^ Traflio ofhetr in Indi \ ought to lm\ o a cop^ of tins book 
on hi3 tabic and auotlier in his ofiici 

I shall bring the book to tho notice of Goa ornmont in tho Judicial 
Dopartmont 




77<c Bouhntj Lnn lieporltr —TIio c \tion of Hit'll Court Dicit'ions 
of ludiaii Rul^nj Cn^os pnblislutl m Mri) H>0I Sjtjco tlicu n fjrc it 

tnftUj nuiibirof ilooiHiniis beiii nporttil in llu oflinnl nrid pri^nto 
series of I uv reports in Iiidn Tin >• nr* collitttd iimI pulili-'lied >n n 
lull]) \o)umi st^ Ic (I tlio Stippit input'll lolunie 'I li Njipondix tont'iiHH 
ro\tsoil Risk \oto forms li ind II whi<li Imvu lutn ‘•'un.itoii* <1 b\ llio 
liovirnor (lom i il iii Oou icil f »r i Inptioii on ill ]iti< s c f It iilnns s from Irc 
April 1907 riio publii ituti of cues roHtiu^' I'Kuhvi^^ in n s pinto 
volumo Iins boon ft great conicntcnco topcrspiB njiotlcil cjcliisutl^ nitli 
this branch of tho law 


Tl 0 Rf(ulrn<i Vmf —Mr M Itriixi nk it lolmri ir, I’ri)»tciitiiig Insjicctor, 
b I Rftilwi}, Ins brought out n siipplotiu lit to his hinu ( f " High Court 
Decisions of Imlmii Hiilwai Cft«is/’ pnlihslud m IPOl W ith tho rapid 
e\|iftnsioii of 'uhiftis m this counirt his aIri incroT-nl the niiiuhcr « f 
cases rclitpig to tlio ft'limniftntioii t f tho It ulna} » Act , niiil the ntpil f ir 
a work c'cclusutlj devoted to theso c isos w i-s Tint b) t!io author b} tho 
pubhcfttioii of Ills ongiiml volume gu on j cars ago 'ihoprisont lolmno 
mclndos all tho importmt decisions of tin Indian High Courts boiring 
upon the Ian o! carriers b> Rntlwn^a, up to Iiino, 1007 In tho appendix 
at tho end of the book are reproduced n used Hi*k koto forms 11 and If, 
wlncli were snnctioiied b^ the (Joicrnor General in Council for adoption on 
all lines of nilwa) from tho Ist April Inst ^Ir Ttruvonkat ichnnnr’s 
pubhc'ition 18 a useful work of rcforeiito to those nigigcd m the conduct 
of radway cases, and is well printed b^ tho St Joseph’s College Press, 
Triohinopoly 


37ic Bindu — Jlr M Teruioiiknta Chaiiar, Pro-'ocutiug Inspector, 
S I Kj, has just published a eapplen oiital volume tu the work "High 
Court Decisions of Indian Kailnij Oapia" pubhghocl \n Maj jpOl 
Ihe volume contains all the important doeisions of Indian H'gh Courts 
np to June of last }eir, touclim,; tlio law of earners by Railways Tie 
growing importan^'e o! Ibo hubject and the maiij cornjilic itod pojnfg 
which arise m India for decision ceitiiiily jut,tify tho necdforahaudi book 
of refereiico of tho kind now imbhshtd llu \olumo published m IpOl 

hasbeenfoundlobeieryucefalandwemaybcBuro tbit together tl 

file Bupplemenlil »ol,i„,e just ..u» publ.sr.e ,t „,ll coutmus to 1, 7 ‘ 

ledtolij public as an eicellent rufutente buok 
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I7jo Bouhn]) Lnic licporler — IIio c uiipihtjnn of Ilij'h Court DiCi‘>ious 
of Ini\inii lluVwny Cnvcs NMV'^ publinlu vn Mnj 1001 ‘^\^JCo tlu.u iv 

many uuu Inr of <loti««ons lia;e been nportnl m tlit oflinal niul pnrato 
scrit'^ of law reports iiilmln lias nr« edit etui aiul p^bll^lI 0 (l jn a 
li III Ij \olumo st}le<l till) SuppU mental ^oIllmo '1 li \ppon(lix contains 
roMsod llisb Note forma ]t and II whidi 1 im Iklu santiiomd by tlio 
(lovi-rnor Goiunal in Con icil f »r alnptioii on ill hin s c f Kailnay s from 1st 
April 1907 I'lio [lublie ition of c l9o^ redatiii^ ti iliilways map panto 
volumo lias boon a (»ront con\t.nitnco to perflona ulio ilc d oxclnsjxly with 
tins branch of the law 


T/fl Jl/mlrns Vfiif —Mr 'M li riiv* nkat icli inar, Piaistciititig Iiiojiecfor, 
S I Railway, h \s brought out a hiipplomi at to lets \( liniie < f " High Court 
Dociaiona of Imlian Uailnay Case s,” pnblishe d iii 1001 \\ ith tlio rapid 

expansion of wlss a \ a m tUia cmntr\ Ins aim intreasnl Iho iminber of 
cases relating to tho aduunt‘tration «f tho R iilnay s Act , and tho need f ir 
a work txclusucly devoted to these eases w is nut by tho author by tho 
publication of his original roliiine seven year® ago IJio present loltuno 
inolndos all tho irajiortant decisions of the Indian High Courts boiring 
upon tho lavi of earners by llnilwayR, up to Jnno, 1007. In tho appendix 
at tho ond of tho book aro reproduced revised Ri^k Note forms B and II, 
whvcU were saiictnined by tho Governor-Goner vl in Conntil for adoption on 
all lines of railway from tho lat April last Mr 'JV ruvonkat iclianar’s 
publication is a useful work of reference to those engaged m the conduct 
of railway cases, and is well printed by the St Joseph’s Collogo Press, 
Tnohinopolj 


J7ic Hindu — Afr M Teruvonkita Chaiiir, Pro^ocuting Inspector 
S I By , has just pubh'hed a supploinontal volume to the work “Iligli 
Court Decisions of Indian Radivny Cares” published in Jfaj ipol 
Ihe volume containe all the important decisions of Imlnn Hm-li Courts 
up to June of last year, touehing the lew of carriers by Railways Ho 
importwi!* o£ the .abject and tho ininy compile ilod points 
I*«».{S*<leBiai«n,l)^nly jostity the moilfon Immlj booh 
i ' Tho volumo published m 1001 
beauro ihit, t„i,iii,„ „,jb 
ooiitiniio to he refer. 



Afr K J I" Sri ivo, forintr!\ ConFulling LuguiPtr for Rnilwaye, 
Mn In'S — 

» * * 

I ri tico Unt the supplement brings tlio decisions up to June 1007, and 
that It includes cc pics of the lafe«t ntithorised alternative Risk Note Forms 
In mr opinion the compilntion will be found of groat scriice bj Railwa> 
\dtnifii>-tr»tions a« vmII ns by tlio^o d img business with Railways lor, 
withont some sach aid it most bo voty difllciiU to find decisions on cases 
firnilar to tho'c that ma^ arise at any timo I vrish jour book a successful 
sale 

‘'ir Henlt Kturi.R, Riri, Ohntrmaii, South Indmn Railway Companj, 
1 milted ~- 

ill you plei«o cxprtB-* inj best acknowledgments to ifr M Teru- 
vonkfttacbannr for Ins vnl mblo Iroitwo on tho High Court Decisions of 
Indian Railwaj Cisos, "Inch rc ichcd mo in good order last mail 






PH KFACE 
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A T tho sugge'Jtion of tho Raihu'iy Bonrd this Second PJdition 
of High Comt Decisions of Indian Hniluay Cases has been 
compiled by mo The ^\o^k contains all mipoitant Rulings, 
reported and imrepoitcd, brought up to date, and also m 
Appendix A certain select decisions of mfenoi tiibnnals, while 
co^t^ln overruled cace*^ which appeared in the Inst Edition have 
been omitted Appendix H contains all the Indian Railway Acts, 
The Carrars* Act, III of 1865, The Tatal Accidents Act, XIII of 
3855 and the Provident nmds Act, IX of 18P?, as anionded by 
Act IV of 1900 Appendix C coiit.iins all Risk Note Foims used 
on Indian Railways 

I am deojily grateful to the Railwa\ Board, without whoso 
kind iisajstanoe, both linoncnl and otho?, tlio Second Kdifczon 
could not have been issued by me. 

My fiincoro gratitude is also duo to the Hon’blo Sii Charles 
Arnold White, Kt , Chief Justice of Madras, for the poi mission 
kindly accorded to mo to uso the High Court Libiary and 
for the lnt 0 ^e^t taken b) him in ray woik. 

I wish to tendei my beet thank" to the Editois of The Madras 
Law Tunes, The Bombay Laiv Reporter, The Allalnbad Law 
Journal, The Calcutta Weekly Noto'^, Tlio Punjab Law Repoitoi, 
The Chief Court of Lower Buima and The Judicial Com* 
uiissioncra of The Central Provmces and Upper Buima for then 
kindness in permitting mo to take extracts of such Railway Cases 
as have appeared in their Reports 

Lastly, though not least, I wish giatefuUy to acknowledge the 
invaluable help I have received fiom Mr. Vernon B F Bayloy, 
Solicitor, Bombay, and to thank him loi his many valuable hints 
and suggestions 

Madeas, "I M. T. 

Isi June 1912. j 
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HIGH COURT DECISIONS 


l>I 

INDIAN RAILWAY CASES. 

Ti(^d^;ncyi 

oco< 

The Agra High Court Reports, Vol. U. (N.W.P.) 

Series, Page 200. 

lifforc Vor«/«i«, C /., „«,/ Jtohert-', J. 

SUKTOKII It \I (Aiilli_int) 

V. 

EAST INDIAN* RA[L\VAY COMPANY (UtsrovDLNTs). ’ 

Roilroy Cvmp »»iy, Ltabt!tl'j o/—Lot* { go di -‘Ritk Note — Pe/ault of the March, ^18 
itrmt^DurJen of proof ■ 

Tlie (.ompiD^, tlioush protected from ccrtim risks bj the “Rial 
hoU • m not slisolretl from all Inlulit} or able to impose on the 
Consignor the burden of proring tint the loss or non delivery of the 
goods was uQsed Ij^ ' 'me def iuti for iihith the defendants tire Inble 

This was a rpfeience from the Sub Judge of tba Small Cause 
Court of Allahabad uii ler the provisions of Section 22, Act XI 
of 1865. 

Case stated b> the Judge of the Small Causo Couit — 

Santokh Rai sued East Indian Railnay Compnny for Rupees 
100-12*6, the value of certain bags of sugai and gram lost m 
transit between Delhi and Allahabad 
The Railway Company admit the loss, but reply that they are 
absolved from all responsibility by a "Rial Note" held by them 
and signed b^ plamtitl’g agent Plaintiff admits the “ .Rtsi. Note," 
which runs as follows — “Tliese goods are sent in open trucks 


Bee Hiak Note Form O set oat in Appendix 0 
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EESPONSIPIMTr AS CAEBIERS OF GOODS. 


Snntokh Eai at mj requost, and I acoept all risks from fire, ^vater, oi any other 
j j” cause arising from my goods being sent in open wagons ” It is 

— pleaded by tlio plaintiff that there is no proof that the loss 

occuiied through the goods being sent iti open wagons 

The defendants ropl} that though they are not in a position to 
show hoAv the loss actually occurred, jot, that, owing to the 
goods being sent in open instead of closed wagons it was so 
much easier for them to be stolen oi lost and that tliero is the 
strongest piesumption that they were lost because they were 
sent m open wagons 

Plaintiff replies with much truth that goods ate continually 
lost fiom closed wagons as well as from open ones I found 
that it lay with the defendants to prove that tlio loss had 
occurred owing to the goods being sent m open instead of closed 
wagons, and that, as they conld not prove that point, they were 
liable for the loss At the lequest of the defendants, who state 
that the point is one of great importance to the Company, I 
made ni\ decision subject to tho decision of the High Court upon 
this iofeienc< The question I lofer is this — 

Looking to the teims of tho Noti," is it sufiieient for 

the defendants to show that the loss most probably occuired 
owing to tho goods being sent m open wagons, or must thoj 
prove that it actuallj occurred m consequence of their being so 
sent ^ 

By the High Court — The defendants are losponsible for tho 
safe carriage of tho goods excopt so far as they have protected 
themsehes from lesponsibibty by tho terms of tho “ RtaK Note,’’ 
but it does not absolve them fiom all liability or enable them to 
impose on the plaintiff the buiden of pro\ ing tliat the loss or 
non dehveiy of the goods was cansed by some default (not 
covpied bj the " Riitl. Ifote ) foi which tho defendants are liable 
It IS foi the defendants tn tho first instance to show bv 
adducing such evidence, duect or presumptive, as they are able, 
that the non deliveiy is oning to the risk incidental to the goods 
having been sent m open wagons 
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In the Chief Court of the Punjab. 


CIVIL RKViSKiX 

fietoie Mr /w^hfc IMlignn 

(. \Nrsri ! 1 01 U MIhhS company, Lmiirn, DCLHI 

(l‘l MNTirt), Petitiomei 
t 

THE (.RCAT INDIAN PENINSULAR RAILWAl 
COMPANY, BOMEVY (Deiekdwt), Rr'srOMiBM 
CimJ /Nkjwh No 2 >72 of 1907 

li*^pon^^bl^thJ < I Jcfminti/rafiOn a$ earner#— Jiul Note Form 

I) {ol'i)*—‘Ffe))i}f^on from Uiibihl j-^Jlailfay* Jrt JP'^0, Section 
72(2) 

In a amt l>gaItl^t' a Ruin'll ( ompan) for dtinagrs can«eil to tlio 
giois I;}* their haiing been loaded and «h Mpntcbcd in nn open W'lgon 
i rl I that the delentiant Coropanj cannot bo held liable to the claim ot 
t) e plaictifl tiia much as he executed a Ilisk NotemJorm B exonenitmg 
them from all lial ilit) 

Aipucation for roMaion of ihe oidor of Kliaivaja Tnsadaq 
Hu>-ain, Jiidgi , Small Cause Com t, Delhi, dated 7th October 1007 
Chum fjof, for Petitioner 
Turner f(,r Respondent 

The Judgment of the loaiiicd Judge was aa follows — 
Rattigan, J — The facts of tins case as di'scln^ed in the plead- 
ings and evidence are .is follows — 

On the 11th June 1906 the plaiutiS Company, the Ganesh 
Flour Mills Company, Limited, of Delhi, delivered 138 bags of 
flour for carnage b} the defendant Railway Company from 
Delhi to Secunderabad In respect of this consignment the 
pKiutilT executed a wiitten agreement with tho defendant 

• Etsk\ote Forms B anil 11 bare been rorised and sanctioned by tie 
Go^ernoi Qeneial In ConneU for adoiiaon on all tinea of KaUrtny -with effect 
from 1st April 1807 They are set oot in full in Appendix C 


1008 ^ 
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RESPONSiBILirr AS OAKBIFI S OF GOODS. 


Gimesh fioTir Company ID- tke foim of Risk Note “B/* which has been 
Mills Com ap^ro\td by tiie Governor-Geuenl m Council undei Section 72 

pany Ltd ^ ^ •' , . ,i , f i 

Delhi (2) (b) of Act lA of 1890 V copy of this foiui will be fooncl 

G I *i sel out at page 28o of Russell and Bajlev's Indian Railways 

— Act, 1890 (2nd Edition) It is adtnitlecl tint the plaintiff 
Company paid a reduced rate for the contejance of the said 
consignment It is aKo not denied by the defendant Company 
that the said bag*- of flour were sent from Delhi in open wagons 
and Wore sonousl} duiiagfd by rain, and that the plaintiff 
Company sustained a loss of Us 158-8 0 by reason of such 
damage 1 Uese fauts ari, not contested It has also been found 
as a fact by tlie Judge of the Small Cause Court and bis finding 
cannot be clial)ei»,p»d on revision, that the bags weie loaded m 
open wagons to the knonledge and "ith the acquiescence of 
plaintiff’s accredited u'ent, Aluhammad Ismail 

Tho qiicstun bctoit the leained Judge of the Court below 
was whethei upon these facts tho defendant Company was m 
Ian bound to recompense the plaintiff Company for the loss 
admittedly suffered by them Ho held tliat in view of the fact 
that the plaintiff Company had, through its agent, signed the 
“■ Risk Note ’ I orm B , the defendant Company was relieved of 
all liability in respect of damage ciuscd to the said goods from 
any cause wliatsoevei , and lio therefore dismissed the claim 
From this decision the plaintiff Company have preferred an 
application for revision under Section 2? of Act IS of 18S7 
Their learned Pleader, Jlr Chum Lai, conceded that the plaint- 
iff Company must be taken to haieduly executed the "Risk 
Note ” XXL Fqcqx R > aod Uia-t tWy wsoVi pWA any ■gnth 
ground as frajd mistake, misrepresentation, undue infiuence, 
etc , as mvalidatiDg tho said agreement He also admitted that 
ordinal ily a person who executes an agreement m form B 
cannot cl nm damages against a Railway Company for damage 
to goods, even though snch dan age has been occasioned by tho 
negligemc of the Railnay Comiany or its servants Or agents 
But he contends that iii a case (such as tlie pi e«ent) where goods 
are damaged owing to the fact that they aro being conveyed in 
open wagons tho Railway Company cannot rely on the terms of 
the agreement as contained in Form B , because such cases are 



AGlE}Mr\T II5IITINC IlAUIin. 


ppecnllv pro\idG(l for li\ Foim C (poge 28o of the ^^o^k above Ganeah n n 
Tifcrred to) I confi's I not able to follon the nrguuient pan* uT 
of the learned conn«cl 1 orm C apflus to wliere at the Delhi 

“ sender** request opon wngons, etc , arc used foi the con G i p iiy 
^eyacce of goods liable ti d »to *ge, and the terms of thisloim 
prondo tl at lu such casts nh re the sender nj ikes such request 
and cTccntes an ngretment m the terms of that Porm the 
llailtvn\ ( ompan\ is not responsible for aii) destruction or 
ileterioratinn of, or damn e to, the said consignment which niaj 
arise b\ reason ol thi consignment btiiig conveyed m open 
wagons etc In the present case it is not asserted tl at tl e 
goods were conveved in open wagons at the icqncst of the 
cons ^nor, md it is idcntted th^t the consignor actnalU execut 
ed an agreement in Foiui C and not in Form C, and that 
reducel fees for tlu coinevancc of the tonsignmtnt were paid 
bv the consignor A consigiioi who wishes to «oijd goods tn 
open wagons maj possibh induce the Kailway Coinpanj at 
nines to accept goods for conveyance in this insniicr at reduced 
terms and no doubt tbs llailway Company is occasionally 
agreeable to accept goods for convoyanco upon such terms, 
provide 1 the consignor eaecutes an agieement jn Form C 
But I cannot see how this fact affects the question when it is 
admitted tint the consiguoi has, in consideration of special rates 
executed an agreciiictit with full knowledge and consent, m 
Form B , for if he does so, he agices to relieve the Eaihvay 
Company from i csponsibility for any loss destruction or de 
terioration of, or damage to the said consignment ‘^from any 
cause whatever, before during and after transit ’ Ihese words 
are certainly wide enough to include damage to the consign 
ment caused by the goods being carried in open wagons I can 
understand a consignor who agrees to Ins goods being conv ej ed 
in open wagons, being at the same time unwilling to relieve the 
Railway of all responsibility foi loss of, or damage to, his goods 
In such a case the c nsignor is at liberty to select Form C But 
if he does not do so — if on the contr'vry be executes in agree 
ineiit in Forni B witl full knowledge and consent — he cannot, in 
my opinion claim aaraoge« from the Kailway Company because 


the lo-sS, etc , was due to the fact that the goods were conveyed 





RESrOirSIBILiTT AS CARRIERS OP GOODS. 


Ganesh Flour in Open wagons An agreement in Form B. relieves tbe EaU- 
pany Lt” Company from liability lu lespect of any claim for 

Delhi compensatioUj no mnttei how cho loss, dcstructiou, deteiioratiou 
G I P Ry 01 damage was caused, and the meio fact that such loss, etc, 
was due to the goods being negligently loaded in open wagons 
does not affect tho question. Accoiding to tho .mtbonties in 
this country the Uailnay Company is in such cases reheaedof 
all responsibility quite irrespective of tlio alleged nature of the 
negligence (it would stem) or wilful misconduct on tho part of 
the Hallway or its servants which caused such damage [See 
Mohe6v.ni Da^ I Cutter Vqtpamta v . The Southern Mahratta 
Mmtvay Gouqamj.tz) Bntatmi nnttchandv The Southern Mah- 
tatia Badvay Comj any, Lmilcd,&t Sad Indian Sailuay Com- 
pany 6 Bumjad -II , ,(.0 ’Urntyn Bam ^ L’ad Indian Bailicay 
Companyfi) aiul Voly, Dhanji Seth v The Southern Mahratta 
Builu ay Company (6) It „as Jso argiioj bj Mi CJium Lai that 
in a case o£ tins biiiil „|,cn goods arc to be convajed in open 
wagons, theie is some sort ol obligation on tho pait of the Bail- 
way Company, i£ they wish to rolieve themselves of liability in 
respect of daraap to such goods caused by their being so con- 
veyed to bind the consignor down by an agreement in Form 0 
I confess I am nnablo to sco that there is any sneli obligation 
I the consignor is ready and willing, consideration of being 
a owe 0 pa) raduced fees, to ovocuto tin agreement in Form B 
which covers eier, form of negl.genco (and possibly oven of 

of l ''Th f-n. taking advantage 

to at™ "''o^oe, not boned or compoM 

o agree to those leims lie can nndoobtedly insist on exeent- 

in Foim B., ho must, mj opinion, beheld bt“md 

In the present case the plaintiff Companv *1 

facts as found by tho Lower Couu, no case whatovr” ThJt 

are folly conversant with the law on the sub, cot ind t, , 

tl ic disi, notion betwe e n the F orms B amro"’ TheractX 


(1) ILR, IOCs?,2IO Tun io -n nrr. — 

(2) lLR,17Bom,4I7 (4) ILR) 18 Au“ 4 «®° ^ 

• 'u; ind By Cas , 25 
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executed ftcrecineiit m Form B "tud piul the specially re Ganeih Flour 
duced rates for the conx c\ ann. of tla goods, and though thej ^td 

did not “ requc't ’ tho defttid »nt Cunpana to send the goods Delhi 
m open «agous their agents acqnu ted in the goods being so G I P Ry 
conroxed Further the Ti i\er Court finds that in point of fact 
there was no iiegligonct on the part of the Railway In any 
ea«e, therefore I do not think that thtj «on!d have had an 
enforceable claim agiiiist tho Bailn ») But, be this ag it ma} , 
they certainli cannot smoeed lo view of the fact that thej 
accepted an agrceniint iii Form B 

Ihaae referred to the lulings of the High Courts in this 
countr} with legard to the » e inmg and effect of “ Ri-A ” 

mhorniB I would, howtier, in this coniitction, refer also to 
the decision of Kesneoy J , m the ci^o of Utrfchel and Mayer 
\ Great Ea'-lern Railumj, at page 151 of volume 96 of thu 
Law Times Reports, where the learned Judge holds that the 
words at owner’s nek or “ 'olely atowiiers risk,” do not 
by themselves confti a nght to imrouDit^ ivhtio goods have 
been lost or damaged to the course of the carnage and wheie 
the nnechief Ins ausen •‘olclv or in pirt through the negligence 
of the carneroi bia servants Tins decision is not in conflict 
with the Indian authontie*, foi the learned Judge concedes that 
when a per«on requests the earner to caiij goods at leduced 
rates 111 cousideration of his holding the canior free from 
liabilitv for an\ loss or damage he la bound such agi cement 
111 mv f pim 11 tloifefoio the Older ot tho Lower Court was 
coneet aud I accordingly dismias this application with costs 
Apj licattm d yrn. y I 
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APPELLATE miL 


Before Sit Jtichair] Oitrth, Kiitgld, Chief JusHt'e, 

Mr JksIuc Prtnsept Mi. Junftce WihoPy 
mwt il/i. JuHxci, O'Kxnealih 

moubswab das (ruiMJFJ) 

V. 

CARTER (DEFENDANf) 

lg83 iJfliiwfly Conyiart?/ habthtt/ of /or hsr-^Special eoniraci—liaiU atj Act 
13 (iro/ln?)) S lO-~Co»iracl Act (IX of 18:2) Ss I5I. iGi^Carrurt 

The platiitiff despatched certain goods bj the E I Railwftj Company 
for cirnage to A, ind signed n special eniitiact, in conformity nith the 
foi m opprored bj the Governor General in Connul under Section lO of 
Act rV of 18T^ holding the Company harmless anti freo from all reopon 
sibihty m regard to any loss destrucHtm iletcnor&tion of, or daniAgc to, 
the and ccmaigntnent from any cause nhateior before durifig .tnd after 
transit over the said Railway or other R ulwaj hues rrorLing in eoanection 
therewith Tbo goods were short delivered, and the plaintiff brongbt a 
suit to recovei their vslac 

ffeZd,— Per G'RTH C J .PniHstr, J , ond Witsos 7 — Tliat theRnilnay 
Company could not be held liable to account to the consignee for any loss 
froTT nn> cause whatever during the whole time that the goods Were 
under their charge inasmuch as the plaintiff had entered mto a special 
contract to hold them harmless in ^ccortlance with Section lO of Act IV 
of I8r9 

SeW — Per O J that it was doubtful whether Sa 15j and IdJ 

of the Contract ^ct applied to carriers by rail , but even assuming that 
these sections did not appfy, the Batlwaj- Ccnjpaoy troa/d be m the posi- 
tion of carriers before the passing of the Carriers* Act, and were entitled 
to protect themselves from liability by special contract 
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Tni® tt !>• a rpferonco under S 617 of tho Civil Procedure Code 

Ihe suit uos brought ll^ the plnntiff ajjamat '' JIi Carter, 
Traffic Manager, on bt half of the East Indian Bailway Cora- 
p vnr ” for damages for the lo s of 21A seois of ghee 

It was aduuttid tint tnelvo canisters containing 6J maunds 
of ghee Ind been deluered to tho Railway Company for carnage 
from Agm to Ahmcdpore, and it wis proved that the plaintiff 
before taking delner\, caa«ed tht canisters to be weighed, ind 
found that tlicre w is a deficuncj of 214 ‘'oers, and seeing tint 
one of the canisters had been cut open by a knife, caused tlie 
two facta to be noted on tht back of the receipt given to the 
Company The defendant (not taking the objection, that the 
Railwaj Compiny and not himself were the proper parties to be 
sued), contended that the sptcnl contract entered into by the 
plaintiff exonerated the Compan) from all claim to damages 
The special contract or ‘ Risk Note’^ was as follows —"I 
hold the Railway Company harmless and free from all respon- 
sibihtj ID regard to anj loss, destruction, or deterioration of, or 
damage of ir to the said consignment fromany cause whatever, 
before, during, and after transit over tho said Railway or other 
Riilwiy lints working in connection therewith” This agroo- 
mentwas drawn up m the form prescribed by the Governor- 
General under Act IV of 1879, S 10 

The ^fuDSiff held the defence to be a good one and di’^tuissed 
the suit 

The plaintiff appt al d to the Sabordmate Judge of Beerbhoom 
At 3 late stage of the appeal the defendant raised the objection 
of non joinder of the Railway Company as a defendant , but pre 
ferred no cross appeal nor filed any cross objection Ihe 
Subordinate Judge gave the plaintiff a decicc contingent on tl e 
opinion of the Hi,^h Court as to whether, on the facts disclosed, 
the defendant or the Cast ludian Railway Company could chiim 
exemption fron habihtj by reason of the special contract 

• Eisfc Note* FoririB B and H have bemi rensed nod eauctioi ed bj tbo 
GoTcrnor Gen tal in Conne 1 lor adopt on on all lioea ©t Kailwoy with eHeot 
fr ra Ist April 1907 They are set oot in full in Appendix C 
2 


Mol esfrar 
Das 

Carter 
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APPELLATE CIVIL 


Before Sir Gorlh^ Krivjht, Chief Justice, 

Mr Jttshce Pnnsept M) Justice Wthoj!, 
find ilh. Justice O'Ktneahl. 

MOHESW’AU DAS (Puimifp) 

V, 

GARTER fPEFEhPAM) 

1888 Jlailway Compant/, liabiitty of for Jose — SpfcinJ coiifrnei— Jiatlt'-oi; M\ 
JfMci. iS (rr 0/1879)5 10— Co««racl,^e<(iX 0/1872) Ss 151, ICl—Camers 

The plflititilT despatcliej certajo goods by the E I Rniliray Companj 
foi carriage to A, noJ signed a special contract in conformity rt ilb tbr 
{oim approved by the Governor General m Cotmcil under Section 10 ol 
Act IV of 1879 holding the Company barmless and free from all respon 
sibility m regard to any loss destruction detenoration of or damage to 
the Slid consignment from any cause whatever before during and aftei 
tr-inait orer the sTulKwlwayor other Railway lines working in connectioi 
thereinth The goods were short delivered and the plaintiff bronghCf 
suit to TCcoTer their value 

Sild ^Fer Gauxb 0 J , PRiasEB> J awd 1\ iLao> , J — 1 hat the Railwaj 
Company could not be held liable to-wcooiit to the consignee for any lo'^ 
from any cause whatever during the whole time that the goods wer 
under their charge inasmuch as the plaintiff had entered into a speem 
contract to hold them harmless m accordance with Section 10 of Act 
of 187® 

Held —Per 0 Kivealt J that u was doubtful whether Ss 151 and 16 
of the Contract let applied to carriers bj rail bat even assuming tha 
these sections did not apply the Rulwaj Company n oajd be m the pos; 
tion of earners before the passing of the earners Act and were entitle 
to protect tfacmselvcH from liabiliti} by special contract 
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Tni^ mv 1 rcfcrenco under S 617 of tho Civil Procoduie Code iioi eswar 

Das 

rho suit WHS brought the plimtifl iigunst “ Mi Cirter, 

Traffic Maim^or, on hilnlfofthe East Indian Riiilway Com — 
pany ’’ for d images for tlio lo'-s of 21i seeis of ghei 

It was alimttcd that twelxt cauisteis containing 6J tnnunds 
of ghee had been dtlixertd to tho Ratlwaj Comf anj for carnage 
from Agra to Ahtnedpore, and it was proved that the plaintiff, 
before taking delncrv causid tliL canisurs to be weighed, md 
found that there w is a deficitncj of 21 A setrs, and seeing that 
one of the canistirs h id bicn cut open by a knife, caused the 
two facts to be noted on the back of the receipt given to the 
Company Tlie defendant (not taking tho objection, that the 
Railw a\ t oiiip my and not himself w ore the proper p irtits to be 
hiied), contended tint the special contract entered into bj the 
plaintiff exonerated the Company from all claim *0 damages 
The special contract or “Risk Note’* was as follows —“I 
hold the Railway Company harmless and free from all respon- 
sibilitj iQ regard to any loss, destruction, or deterioration of, or 
damage of or to tlm said consignment fromony cause whatever, 
before, during, and after transit over the said Railway or other 
Riilwiy lines working in connection therewith” This agree* 
mentwas drawn up in tho form prescribed by the Governor 
General under Act IV of 1879, S 10 

Tlie Munsiff held tho defence to bo a good one and dismissed 
the '•mt 

The plaintiff appealed to the Subordinato Judge of Beerbhoom 
At a late stage of tho appeal the defendant rai'sed tho objection 
oi non joinder ol ttie Hallway Company as a Qeiendant, but pro 
ferrtd no cross appeal, nor filed any cross objection The 
Subordinate Judge gave tho plaintiff a decicc contingent on the 
opinion of tlic High Court as to wliether, on tho facts disclosed 
tho defendant or the East Indian Railway Company could tlnim 
exemption from liability by reason of the special contract 

• H (“k Note Formi II and II have been tented nnd sanetioued by the 
Governor Ges rat in Council for adoption oq ell llnee of Railnray ivitb effect 
from 1st April 1907 T1 ey are set out in fall in Appeodiz C 
2 
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\lohe.mr At the hearing o£ the reference the defenaant waived his 
ob]6ctiontothenon-]oHideto£theEailKaj Company asa defend 

°"te t 

Baboo Eah Churn Banneijee tor the plaintiff 
Tie Advocate General [Mr Paul) and Mr Eians for the de 
fendanc 

The folloivmg Judgnioiits veie delivered — Gakth, C J, 
(Prinsbp and WiisoN, J J , concurring) — 'this js a case reieiTed 
under S 617 of the Civil Procedure Code It is umieccssiry 
for us to expiess any opinion on nny of the points which arise, 
except on that referring to tho relations between the paities 
arising out of the Risk Note, which was the agreement under 
which the goods vveio received and despatched by the Railway 
Company, because the learned counsel on behalf of the Compaq) 
in the present case has agreed to waive any objcctious to the suit 
as brought against the Tratfic Manager, in order that he may 
obtain our opinion on the mam poiut in issue 

It appears that twelve tins coutamiug 0^ mauuds of ghoe 
were consigned to the Railway Company at Agra foi delivery at 
Ahmedpore It has been found that, when thoso tins wore deli 
vered, oiu, had been cut open by a knift, and there was const 
quently a deficiency of solne 21^ seers m tho quantity of ghee 
contained in them 

For the defendants, it is contended that, under the terms of 
the Risk Note, signed by the plaintiff, they aro in no way liible 
for the loss 

The Risk Note rune as follows — * I hold the Railway Com 
pany haTmle''S and. free from all respou'ul ility m rcgaid to any 
loss, destruction, or deterioration of, oi damage of or to, the said 
consignment, from any cause whatever, before, during and after 
transit over the said Railway or the Railway line-, working’ m 
connection therewith ’ By S 2 of Act IV of 1879 nothing m 
the Carriers Act 1865, applies to carriers by Railway By S 10 
it IS declared that « every agieement purporting to limit tbo 
obligation pr responsibility imp* ed on a carrier by Railway by 
the Indian Contract Act of 1872, Bs 151 and 161, m the case of 
loss, destruction, or detcnoratiou of, or damage to, property. 
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slnll, m so fir •\«! it purporK to limit *itich obligation or respon Moheswar 
bp Void, iinlp';'? (o) it !■* in writing signed bj or on behalf 
of, the pef'ion cpndui*^ or delivering such proppity, and (6) is Carter 
othpr«i«o III a form approved by the Governor General in 
Council ” 

Thi<j agreement, which was signed by the plaintiff, is in a form 
approved by the Governor General in Oouiicil under Act IV of 
IS79, S 10 and Its toriuH leave us n • altornativo but to hold, 
that in no case would tlio R iilwav Coinpanj bo liable to account 
to the coneignt e for liny loss from any cause whatever during 
the whole time that tlio g« *ds were m their charge. Similar 
contracts hare frepunth betn construed by llnglish Courts 
and full effect has been given to their provisions. 

The I«egislaturi m this country has, in respect to the matter 
specified III S 10 Act IV of 1870, imposed upon tlio Government 
the duty of determining beforchaod tJit propriety of any pro 
posed form of contrict between any Railway Company and its 
customers, instead of leaving this to bo decided subsequently by 
Courts of Ju'-tice. 

Under such circomstance-', w© think the suit should bo dismiss 
od by the Judge of the Small Cause Court 

0 RiSEAtr, J — I igroe in the decision delivered by mj learned 
colleague, but I am not (piito aore that I agree m all the reasons 
on which it IS based, as I feel some hesitation in aesutumg that 
tin ( ntr ict Act applies to carriers There is no doubt, if Rail 
way carriers are subject t the provisions of Ss Inland 161 of 
the Indian Contract Act, that tho conditions required by S 10 
of tho Railway Act have been properly complied with The Risk 
Note IS admittedly signed by or on behalf of the plaintiff, and is 
m a form approved by the Governor-General m Council On the 
other hand, if Ss 151 and 161 do not apply to carriers by Rail- 
way, the Railwa} Companies are 111 tho position of carriers before 
the passing of the Caiijcrs’ Act ‘Whichever view, therefore, is 
taken of tho case, the question for decision is narrowed to this, 

VIZ, whether a Raihv ly Companj, which is not subject to the 
Carriers Act can protect itself by contiact from liability for the 
negligonce or misconduct of its agents and servants ** 
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■\rolie8»rar 

Das 


This very question m is elaborately discussed in the case of 
PeeTi V The North iitaffbidshite BailiLay Compamj (l) There 
Mr Justice Blackbuhn e as liis opinion tliat“tho cases decid 
eel in our Courts betuten 1832 and 18')4 establi'jbed that a 
carrier might, by a specml notice, make a contract limiting his 
responsibility even in the cases here mentioned of gioss negli*. 
gence, misconduct or fraud on the part of his seivants,” 

This view of the Law has been adopted m several later cases 
And it may non be taken as settled in England tint a carrying 
Company, when not subject to limitation by Act of Parliament, 
may contract itself from all responsibility arising fiom the acts of 
its agents Or servants IiOoKing,then at the cases already referred 
to, I think that, under the Risk Note” in tbi^ case, the owner 
undertook all risks of convoyaucc and loss however caused bv the 
servants and agents of the Company during the journey , and that 
the latter is not rospousihlo for the abstraction of tlio plaintiff s 
ghee Under these tircuinstances, our answer to the loained 
Subordinate Judge should be that the Railway Company is pro 
tected by the Risk Note m question, and that neither it nor the 
Traffic Manager is liable unless either one or the otlier has com 
milted some mdopoiident wrong in connection v ith tlie property , 
nnd as no such allegation has been made that the suit should be 
dismissed 

Suit dismtssed 

(1) 3" I. J Q B ‘’4G 
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The Indian Low ncports, Vol. XVn. (Bombay) Series, 
Page 417. 

APrKlJ.ATK CIVIL 


Btjore Iv'-tiii Ailitnf Chuf Juslitf, 

‘tud Mr hi-tftrf Cnudi/ 

(PIAINIIFP) 

t 

THh SOU'lilLRN MARATIIA RAll.WAY COMPANY 
(Deffnpantk) t 

(ly CMijaiii / — f tPiiiphou fr‘>tn hal thly—^] eri il Co7itrncl^Jli$}, 
2\olf ('‘Id)* — Jinxli'a’/* Acl {1\ Sfe A, Cl (I) See "2 Clt 

(a), (2i), 9 h? Ch (2) on I m—Carrier$ Acl 18' j 
Tbe plaintifT seed tlit defendant^ (a Itailiraj CompiU} ) for damage*' for 
«liort delivery of g tod^ ro»'*igncd to liiin Ihc dcrojidants pleaded a 
gprcial tontrjtt signed bj tbe con'-igoor teincb in consideration oftbeir 
carrying tbe good^ it a special reduced rate instead of the ordinary taiitf 
rat' exempted thfm from liability for loss or damage to tbe goods from 
niij caii^e nbatever before daring and after transit over their Railway 
or otlier Ilatlwa}B working in connection tbercwith Held that under 
the loi tract the defendaiit*> wi re not liable to the plaintiff 
lins was a nfei trite frniii Rao Salicb Vinajak Vitlial Tilak, 
biibnrdmate ludgt of Ba^alkot, in Ins Small Cause jurisdiction 
under Section 017 of tbi Civil Procedure Code (Act XIY ot 1882) 
Tlie reference ivas as follows - — 

3 On the 2lBt April, 18*^1, a, certain man at Salem (a station 
of the Madras Railway), consigned 230 bags of cocoanuts (each 
hag containing 100 nuts) for delivery to plaintiff at Pagalhot 
(a station on the Southern Jlaratba Railway) 1 ho two Railways 
work m connection with each other Tiio defendants having 
t CirtI l(ef«reDCe, 3 of 1892 

• Rnk Note Forms H and H J it* I ©On ro^i«*dand sanctioned by the Gorernor 
General In Conncit for nloptinn on all lines of Hallway with effect from lat 
April 1907 They are set oot in fall in Appendix C 


I 


1892 
Joly, : 
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Tippanm dehvered only 229 liags to tlie pHmtiff, tlio latter lias sued to 
S M Ev recover damages (^a 4) for the short delivery. 

4 Under Section 76(1) of thefiaihvays Act (IX of 1890) it is not 
neco‘!saiy for the pHintilf to prove how tlio loss of one hag 
ms caused Nor have the defendants produced any evidence 
on the point 

5 'llie defendants roly on Section 72(2) of tho Raihva) Act 
and on * * the Itisk Noto{3) (Exhibit 7), which is signed by the 
consignor and attested by witnesses lhe_j contend that the 
special contract contained in the Risk Note exonerated them from 
all liability to damages 


(0 Section ~G of the lodiaD Bnilwnys Act (IX of 1890) —In anj *aifc apftioet 
a Roil way admii utratioo for compeosalioR for logg destruction or detenoratioa 
of nnimala r goods delivered to a Railway ndminigtration for carriare by Rail 
•waj t shall n t be noeeseary for the plaintiff to prove how the loss dcstruttioa 
or deterioritioD was caused 

(2) Sect on 2 of the Indian Railnaye Aol (IX of Igoo) —(1) The resporsibi 
Iityof a Railway Adn loietmtioD for the lose destruction or deterioration of 
aninialB or goods delnered to tho Admin ewatioa to be carried by Railway shall 
Rihiecs to the other provisions of this Act, be that of a bailee under Sections 
151 152mdl6Iofth,Ii,a,a„ Coulr.M Acl, lS-2 (2j Ao .pe.ment pirpoH 
lag to limit that re-poQsibility ahall m eo fat at it porporta to effect incli limi 
tfltioa bo void oBleaa it (o) la m tinting eigocit bp ot on behalf of tho peraon 
aeodi go,deI,v,ri»Btoth.R.il,.yAdmini.lmio„ tb. onim.la or good, and 
,,1 '■ arpioteil 1, tb. notornot Gononil In Oonaeil 

(3) Actbing in the Cominon 1 ... 

lag tb. v..poa..b iitj of th. oommoii „,b ...p.et to tb. .atnog. of 

(3) risk rote 

ownerViUL to despatch, at a • epeclal reduced * or 

risk rateis n ordiuary ’ or Railway 

risk rate is quoted in the tariff) ^ 

Whe„o. a.t -fpnl ,S91 

Order ^0 of th« .l,f« t a . . me as per forwarding 

Station andforwhicl IhaTo**^ by the Madras Ra Iway to 

ff... 1. .haigeff a. a 

able for I tl e nndere' ordinary tariff rate chsrg 

agree and n, dertake to holHl of such lower charge 

.on.,g„„e„,to„„y,„„,^ of nra.mago to lb. .aid 

»ail.,.„vovo.b„Pa,l.n,,„_„,„^,::““3;;;^^^^^^^ 
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6 It i«i admitted tlmt tho Risk Note' H in tlie form appro\ed iippnnna 

by the Go\ ernor-Gcnoral in Council ^ , 

S M Hj 

The Subordmite Judge rifoiretlthi following question — 

“Cm tho defeiulmt cluin ixcmption from liabihtj bj lenson 
of the spociil contract contained in the Itisk Note ' ” 

The opinion of tlio Subordinate Judge was in the negitive, 
though ho con'^idered that tin decisinn of tin talcutti High 
Court in J/’olif«/<trar Du' \ Carter (i) <;appoittd tho defendants’ 
contention Da]i Abaji Khan (aiiitcu-r curiae), for the pliintitl, 
rehtd on Chogtmul \ The i'ommisso'ueit' for Ihi Iinpruiement oj 
the Port of Calcutta (~) Mahidio Bhn‘-kar Chavbal [amtcrie 
ctinac), for the defendanta, rehed on Moheshii ar Do? v Corfer (l> 

Per Ct riiM — In tins case the Subordinate Judge of Bag ilkot 
has referred tho following question — “ Can the defendants cl nm 
exeinptinii from liability by reason of tho special contract con- 
tained m the Risk Note which the plaintiff has signed ’ “ Ills 
opinion was in tho ncgatiie. TheRiskNote, as the Subordinate 
Judge states in paragraph 6 of his reference, is admittedly lu tho 
form approved of by the Governor-Geucral in Council. 

This ca^o comes witbin the Railways Act (IX of 1890). By 
Section & 1,(3) Clause (1) of that Act, subject to tlie control of the 
Governor-General m Council, a Riulway Administration may 
impose conditions not incon«isteut with the Act, or with any 
general rule thereunder, with respect to the receiving, forward- 
ing or deliveriug of any animals or goods By Section 72, sub 
clauso (2), an agreement purporting to limit the le^ponsibility 
of a Railway Administration for the loss of goods deliveied to 
be carried by Railway shall, m so far as it purports to effect 
Kuoh limitation, bo void unices it (o) is in writing signed by or on 

(1) I L R , 10 Calc ,210 (3) I L R , 18 Calc , 427 

(3) Section 54 of tLe Indian Ksilitajs Act (IX of 1890) —(1) Sobjcct to the 
control of tho Goremor General inCoanciI,allaiIira 7 tdiuiniatration may uiii>o!<e 
conditiouB, not inconiistont whh this Act or with any generiil rule thereunder, 
with respect to the rocoiring, fornardiDg or deliTerins of any animals of goods 
(2) The Railway Admlnutration shall keep at each station on its Bailnsy a copj 
of the conditions for the time being in force nadereah section (1) at the station, 
and ahall allow any person to inspect it free of charge at all reasonable times 
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liisianna behalf of tlt 0 persoii soodiiig or dolivciing to the Eadw ly Adml 
b M hi lustration the goods. And (ft) is otlieiivise in a form approved by 
the Governor General in Connod there is n further sub-clause 
(3) which la aa tollowa — “ Nothingin the Coininoii Law of Eng- 
land 01 in the Garners' Act, 1865, regarding the rosponsibildy 
of common earners with respect to the carnage of aiiimala or 
goods, sh ill affect tho responsibility, as in this section defined, 
of a Eailway Administration " 

Mr Klia-c, who argnod this case for the plaintiff, contended 
that theiG IS something in the Coiiinioii Law of India which will 
enable him to iccover damages notwithstanding the terms of the 
Kisk Note In oiir opinion, as there IS i Kisk Note in this case 
signed by tho plaintiff n nich is in tho feriii approved by the 
Governor Geiiei il iii I oiinril, his contention must fail This Eish 
Note says " To bo used when tlioscndor elects to despatch, at a 
' special reduced ’ oi ‘oiinor's risk’ into, articles for which an 
nlteiuative ■ oidmary ’ or 'Eailway risk rate is Quoted in the 
tariff The Risk Note states that, whereas tho consignment is 
charged at a special reduced r ito instead of nt the ordinary tirifi 
rate charged for the goods (230 bags of cocoaniits), the plamtifl 
does, in consideration of such lower charge, agree and undertake 
to hold tho s lid Railway harmless and freo from all responsibility 
lor any loss, destrnclion, or doterior ition, or damage to tho said 
consignment tiom any emse wliateiei before, during or after 

transit oyer the said Railway or othoi Railway lines working in 
cmmectmn llierewitli As pointed out by Gaarn, C J, (PmssrP 
and WILSOV, JJ,concumng) and by 0 'Kiimai.t, J . m Jllchesaar 
rm V CarKr 0) similar conlracm havo frequently bean con 
slrued by English Courts and full effect has been given to their 
provisions Wo cannot nndorst md the doubts ot tho Suhordi- 
nato Judge when, moreovor, ho had n ruling of the Calcutta 
High Court to guide him The recent decision of tho Calcutta 
High Court in C/.oye,„nfi , y 

miiit e/(/,e Port of Calcutta M so strongly relied upon by Mr 
Mmro h,snoapphc„.„„mth„p„,,„j„,,^_ there was no 

special contract sig ned by or on behalf ot the consignor of the 

(1)1 1 U 10 Cl. 210 stp as ,2, j 
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goods llio present cn<!t tarn** npon the pro\isions of the Risk 
Note, winch, ni our ipinuii, «!how«5 thit the dofendints h'l^o a 
complete doftneo t tins lion 

ilr Khare furthoi irgued that, ipiit from the measure ofthe 
general respousiliility of Railt\a\sas dclinod by danse (1) of 
''cction 72, and the non-applicibiht\ thereto of tlio Common Raw 
of Lnglaiid or tin C inters Act thcic was n CotnmonLaw 

of India itntoncln d by tin -ecnon, and tint under that Law de» 
fondants coiihl in t cl lun « \einption b) rcison of the Risk Note 
W e are nnaw ira f «uth n law I In, Common Law, which came 
togovirntlu duties ind h ibihlics of lommoii carriers throngh- 
oot India, wis tie Common Liwof Liig/ind {hc remarks by 
Pnvj Council in H e Irrannd<hj 1 1 >ttUa Company \ Biigwan 
(as n) The effect < f th it law, as rigirds railwajs, is restricted 
h) *3ection 72 of Act I\ of 18*^0 In awswoi, therefore, to the 
question referred b} the Suboidinatc Judge, we are of opinion 
that the defendantai c in claim exemption from liability by reason 
of the special contract contained m the Risk Note 
Oj def actor Uugly 


The Indian Law Reports, Vol. XVJIL (Allaliabad) 
Scries, Page 42 

hfifoK Imioi, OfTtnahnn Chef Tusitre, and 
Ml Jnstiit, AiLmau 

EAST INDIAN RAILWVY COMPANY (Defendant) 

i 

RUNIAD ALl 

ict No FYo/" 18*10 (Zirfiaii JJatlt ay Aci) See 72 — Contract suviny Ita 
Ithiij of Comiany for Ion of goodt ramel bjtl — Ritk Note (ofd) + 

(I) 1 r It ISCnlc 620 

• Mj«cc11aoeous No 173ofl8Jo Ppf renco OD'lcr S fl7of ActNo YIV of 
1B''2 by Pandit Baas Ihar Subord nito Jod^r of Saharanpiir 

+ 1 isU Note 1 orms 1! and II ba»e been rovj'eJ and Bnnotiooad by the 
Governor (jeneral in Cooncil for adoption on all linea of Railway with effect from 
let April 1907. They aie set out id full >n Append x C 
3 


Tippauna 
S Jf Ry 


1895 
July, 12 
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EESpoNbiBn-nr as oaeeiees or goods. 


E I Ey 
Bonyao All. 


The contract, embodjed la ^rhat is commonly known as a “ Kisk Note, ’ 
i e , a contract whereby, in coiUiideratto& of goods being earned bj a Bad 
way Company at a reduced rate, the consignor agrees tliat the Company 
shall be freo of all responsibility for any Joss or damage to the good« is a 
valid and a legal contract nitbin the terms of S 72 of Act Ivo IX of 1S90 
Suntoleh Jlat i Sagi India Hath ay Company (1) distingnislied. 

In this cisQ the plamtiff-respondent sued to recover from the 
East Indian Railway Companj a sum of Hs 110 as tho value of 
certain boxes of gher, which had been made o\ er by the plamtiC 
to the Company at Khar 3 a, for transmission to Sabaranpur, and 
had nob reached thoir destination The goods wore despatched 
at owner’s risk, and what is known as a " Risk Note ” was taken 
from the consignor A "Risk. Note” contains the terms of u 
speemt agieemeot whereby the consignor, payinga lower freight 
than he would otherwise be bound to pay, " in consideration 
of such lower charge, agrees and undertakes to hold the said 
Railway harmless and free from all responsibility for any loss, 
destruction or deterioration of, or damage to, the said consign* 
ment, from any cause whatever, before, during, and after transit 
over tho said Railway or other Railways working in connection 
therewith ” The loss of the goods m question was admitted by 
the defendant-Company, but they pleaded that they were ab- 
solved from liabilitj by the terms of tba contract entered into 
by the plaintiff. The Court of first instance fMunsif of Sabaran- 
pur) decreed the plaintiff’s claim The defendant appealed, aod 
the appellate Coort (Subordinate Judge of Saharanpur) referred 
tho questioQ of the validity of the contract relied upon by the 
defendant to the High Court under S 617 of tho Code of Ci’/il 
Procedure That Court was of opinion that, inasmuch as the 
ordinary liability of a Railway Company for loss of goods deli- 
vered to them for transunssiou was, by S 72 of Act No IX of 
1890 that of a bailee under the Indian Contract Act, 1872, 

u 1 i I Company could notcontract itself out of 
all liability, since even a gratuitous bailee was not absolved from 
all liability from any cause whatever. The lower Court referred 
to the case of SuntoJeh Rat v Bast Indian Raxluay GempanyW 
aiKl Tippanna v The Southern Mahiatta Railway ( 2 ) 

(1) ^ W r , H 0 Rep 1867. p 200 ST (2) I b R. 17 Bom., 417, 
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The Jlononrable 2Ir, Coittn, for the appellnnb 
Vnnd^i Snndnr Ini, for the respondent 

Kvox, Ofhcnting C .1,, and Aikmak, J. — 'llio Subordinate 
Judge of Meerut bad before him an appeal m which hig decree 
would be final, and entertaining doubt as to the construction of 
a docuinint, winch construction nlTected the merits of the appeal 
before him, ho has referred a Btaiemcnt of the facts of tlio case 
for the decision of tins Court The document, regarding the 
construction of which the Subordinate Judge entertained doubt, 
is nhat is ordunrdr known as a “ Risk Note", in other words, it 
IS a document purporting to limit the responsibility of the East 
Indian Rail''ay Companv for the loss, destruction or deteriora 
tion of goods dehveied to tho said Company to bo earned by 
Railway It is admitted by both the parties to the appeal that 
the agreement is m writing, signed b} the persons sending tlie 
goods, aod js otherwise in tho form approved by tho Governor 
General in Council It falls clearly within tho provisions ot 
Section 72 of Act No, I\ of 1890, aod no attempt is made by 
the learned Vakil for the respondents to take the agreement 
out of the provisions of Section 72 of Act No IX of 1890 
Under this agreement, the consignor, who had the option of 
forwarding his goods at an ordinary rate, m which case the 
Railway Administration would havo beoii reaponsiblo for their 
loss, elected, instead of paying that ordinaiy rate, to pay i lower 
charge, and in consideration of such lower ohargy agieed and 
undertook to hold the I ast Indian Railway Company harmless 
and free from all responsibility for any loss, destruction or 
deterioration of the said consignment from any cause whatever, 
before, during or after transit over the said Railway In tho 
present case the goods delivered to the Railway Company for 
transit over their line were lost, and in apito of the agreement 
entered into by him, the consignor sued tho Railway Company 
for damages on account of such loss The doubt entertained 
by the Subordinate Judge is really a doubt as to whether such 
in agreement is morally defensible He seems to consider it 
wrong on the part of the Railway Company to tempt the public 
to incur such risk, and be seeks to fortify hia opinion by a ruling 


E I Ry 
Bunya 1 Ah 
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RESPONblBltlTT AS OABEIERS OF GOODS. 


E I Uy 
BonyaC All. 


The contract, embodied in what is commonly known as a “ Risk Note,’ 
1 e , a contract whereby, in coiu>ideration of goods being carried bj a Rail 
way Company at a reduced rate, the consignor agrees tliat the Company 
shall be free of all responsibility for any loss or damage to the goods is a 
valid and a legal contract within the terms of S 72 of Act No. IX of 1890 
SunfoTch Ilai \ Ea»l hulta Hatlvay Company (1) distiiignishcd. 

In tins case the plamtiff-respondent sued to recover from the 
East Indian Railway Company a sum of Es. 110 as tlio value of 
certain boxes of ghee, which had been made o\ er by the plamtiB 
to the Company at Khurja, for transmission to Saharanpur, and 
had not reached thoir destination. The goods wore despatched 
at owner’s risk, and what is known .as .a " Risk Note ” was taken 
from the consignor A "Risk Note” contains the torms of a 
special agieeroenb whereby the consignor, payinga lower freight 
than he would otherwise bo bound to pay, " in consideration 
of such lower charge, agrees and undertakes to hold the said 
Railway harmless and free from all responsibility for any loss, 
destruction or deterioration of, or damage to, the said consign* 
ment, from any cause whatever, before, during, and after transit 
over the said Railway or other Railways working in connection 
therewith ” The loss of the goods m question was admitted by 
the defendant-Corapany ; but they pleaded that they were ab- 
solved from liability by the terms of tho contract entered into 
by the plaintiff. The Court of first instance (MunBif of Sabaran- 
pur) decreed the plamliff’s claim. The defendant appealed, and 
the appellate Court (Subordinate Judge of Saharanpur) referred 
1 10 question of the Validity of the contract relied upon by the 
defendant to tho Jtigh Court under S 617 of the Code of Civil 
rocedure. That Court was of opinion that, inasmuch as tho 
or mary liability of a Railway Company for loss of goods deh* 
^*^"*“'88100 was, by S 72 of Act No IX oI 
1890, that of a baHee under the Indian Contract Act, 1872, 
u i l^il,the Company could not contract itself out of 

la 1 ity, since even a gratuitous bailee was not absolved from 
all liability from any cause whatever. The lower Court referred 
to tho rave of SunfoU Bai t. East Indian Bailnay CcmiaiiyVI 
and Tippanna v The Saatham M ahratla BailuayX^) 

(I)K.W P,H 0 Ksp, iser.p 200 r (2) I L B , 17 Bom., 417, 
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The BonouTnhle Mr Cohttt, for tho appellant 
Pmidtt Sundnr I nl for tho respondent 

Kno^, Ofiicntiiig Cd ond Aikmak, J — Iho Subordinate 
Judge of Meerut bad before him an appeal m which Ins decree 
would bi final, and enterfaining doabt ns to the construction of 
a documi nt, which construction affected tho merits of the appeal 
before bun, ho has referred a ataieinent of the facts of the case 
for the decision of this Court The docoment, regarding the 
construction of which the Subordinate fudge entertained doubt 
IS what 13 ordinarilj known as a '* Risk Note in other woids, it 
IS a document purporting to limit the responsibility of the East 
Indian R'iih\aj Companv for the loss, destruction or deteriora 
tion of goods deliNered to the «aid Company to be carried by 
HaUway It is admitted b; both the parties to the appeal that 
the agreement i« id writing, signed b> the persons sending the 
goods, and is otherwiee in tho form approved by tho Governor 
General m Council It falls clearly within tho provisions of 
Section 72 of Act No I\ of 1890, aod no attempt is made by 
the learned Vakil for tho respondents to take the agreement 
out of tho provisions of Section 72 of Act No IX of 1890 
Under this agreemeot, the consignor, who had the option of 
forwarding his goods at an ordinary rate, in which case tl e 
Railway Adnmnstration would have been responsible for their 
loss, elected, instead of paymgthat ordinaiy rate, to pay a lower 
charge, and in con'-ideration of such lower charge agieed and 
undertook to hold the Last Indian Railway Company harmless 
and free from all responsibility for any loss, destruction or 
deterioration of the taid consignment from any cause whatever, 
before, during or after transit over the said Railway In the 
present case the goods delivered to the Railway Company for 
transit over tl eir line were lost, ai d in spite of the Bgreement 
entered into by him, the consignor sued tho Railway Company 
for damages on account of such Joss Tho doubt entertained 
by the Subordinate Judge is really a doubt as to whether such 
nn agreement is morally defensible He seems to consider it 
wrong on the part of tho Railway Company to tempt the public 
to incur such risk, and be seeks to fortify his opinion by a ruling 


h I Ky 
Bunyad AI 
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EtSPONSlBIUTT AS OAERIEES OF GOODS 


E I Ry 
Bnnjac All 


The contract, embodied in what is commonly known ns a “ Risk bote ’ 
i e a contract whereby, in ronsideration of goods being carried bj a Rail 
way Company at a reduced rate the consignor agrees that the Company 
shall be free of all responsibility for any loss or damage to the good® is a 
valid and a legal contract witbm the terms of S 72 of Act I\ of IS^O 
SuntoU Itai ^ Eaal In haRailt ay Company (1) distinguished 

In this case the plamtilT respondent sued to recover from the 
East Indian Railway Company i sum of Rs 110 as the value of 
certain boxes of ghee, which had been made o\ er by the plaintiff 
to the Company at Khnrja, tor transmission to Saharanpur, and 
had not reached their destination The goods were despatched 
at owner^a risk, and what is known ns a “ Risk Note ” was taken 
from the consignor A “ Risk Note ” contains the torms of a 
special agiecment whereby the consignor, paying a lower freight 
thin he would otherwise he bound to pay, " in consideration 
of such lower charge, agrees and undertakes to hold the said 
Railway harmless and free from all responsibility for any loss, 
destruction or deterioration of, or damage to, the said consign- 
ment, from any cause whatever, before, during, and after transit 
over the said Railway or other Railways woiking in connection 
therewith ” The loss of the goods m question was admitted by 
the defendaut-Company, bnt they pleaded that they were ab 
solved fiom liability by the terms of the contract entered into 
by the plaintiff The Court of brst instance (Munsif of Saharan- 
pur) decreed the plaintiff’e claim The defendant appealed, and 
the appellate Court (Subordinate Judge of Sahuranpur) referred 
the question of the Validity of the contract relied upon by the 
defendant to the High Court under S 617 of the Code of CimI 
rocodure That Court was of opinion that, inasmuch as the 
or inary liability of a Railway Company foi loss of goods deh 
Toon transmission was, by S 72 of Act No IX of 

1890, that of a bailee under the Indian Contract Act, 1872. 
11 1 ^1 I ^ 161, the Company could not contract itself out of 

aU liability, since even a gratuitous bailee was not absolved from 
all liability from any cause whatever Tho lower Court referred 
to tho case of SuntoXh Rat v East Indian Railuay Com} anyW 
and Tippanna v The SoutJem M ahratta Railway (2) 

(1) N W P HO Kep 1867, p 200 r (2) ILK. 17 Bom. 417 
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The jiHiiitifT itche 1 a( Mn/allLiporo on tlireo differont Toonya Ham 
ilitec consignment*! of tni<5 of gheofor trin'-mi'i'sion to Howrah an(^ p j 
B urdwan through the Bcngd nnd \oith Western Rulway and 
the hast Indian II iilwav When consigning the goods, the 
jilait tifl in each case signed an iigreeinent known ns Risk Note, 

Form B the terms of which are set « ut m tlie Iiulgmcnt of the 
High Court The "md tonaignmeiits vren dflaerod to the 
consignees nt How rah and Burdw n shut «t the miinber dcs 
patched, the total number of tins neli\ * ri <I being 285 < ut of i29 
tins dtspatclied, 41 tins being lost m tniisit riicroupon the 
plaintiff instituted the present suit for compensation for loss of 
goods against both the Bengal and Northwestern Paihvay 
Company and the fat Indian Railwa} Company m the Court 
of Small Causes at Tirlioct, the amount oliumed being Fs 388 

The Lower Court dismissed tho Miit as ag unst the Boiigal and 
North«W estorn Railway Compam on the ground that the plan t 
iff had not preferred an; claim to tho Companj as required by 
law, hut decreed the suit againtt the I ast Indian Ruilwa; Com 
pan; It hcM that the Risk Notes did not absolve tho Railway 
Company from all liabilitr to the plaintiff, that the position (f 
the defendant Compan; was thut of abailco undir Ss 151, 152, 
and 161 of the Indian Contract Ait, and that the Risk Notes 
could onl; cover trifling losses, whereas the present was a cise 
of deliberate pilfering 

Babu Mahendra Nalh Ray for the petitioners —In view of the 
Risk Notes signed by the plaintiff, the Lower Court should liave 
held that the Company, the petitioners, were not bailees of ths 
goods consigned, 1 ut that they were absolved from all liability 
fir loss resulting from an; cause whatsooiei, even it due to 
criminal mis ippropriation by the servants of the Railway Com 
pany The Risk Notes were valid documents, authorised by S 
72, cl (2) of the Indian Railways Vet and sanctioned by the 
Governor General in Counwl See jlfo/e*«or I?n« v Carter, (l) 

Tippanna v The Southern Mahiatta BatJ my Company,^") Fast 
Indian Railxcay Gompuny v Bnnyad Ah,(^) and Bainrnm llarx- 
chand V I7e Soulht n Mahratta Ratliay Company G) 

(1) {18S3)ILR 10 Cal 210 (T) ■**’ 

(1802) 1 1 E , 17 Bom 417 (189i)II*R 19 Bom 159 
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RESPONSIBILITY AS CABRII RS OP GOODS. 


E I Ry 
Bntiyad Ah 


190J 
Deer , 3 


of tins Court in Suniolh Bai v Eatt Inthau BaiUiay Company W 
The Kisk Note in thatca-^e was quite diiTereiit The law prevail- 
ing at that time was quite different, ami the ruling has no 
bearing on the facts of the case 

The provisions of Section 72 of Act No IX of 1890, are quite 
clear and free from ill ambiguity, and it is not open to any 
Court to take a case out of the provisions of the Statute "hen 
the case clearly falls withm those pioi isioiis 

Our answer to the refcrtnce is in the nflirniative 'J he defend- 
ant Company is absolved from all liabiht}, iiiidir the circum- 
stances set out, for the non dohvery of tho plaintiff-iospondent’s 
goods A copy of tins judgment under the signature of the 
Registrar will bo transmitted to the Com t by which tho refeience 
has been made 


The Indian Law Reports, Vol. XXX. (Calcutta) Series. 
Page 2S7. 

CIVIL RULE 


TOONVA RAM 

t> 

EAST INDIAN RAILWAY COMPANY* 

Xnrfmn Ita^hray, Act (I\ o/ 1890). 5 Xol^, fbrm R (oM)t- 

Indmn Contract Act (IX of 1872) B» IM. 1 ^2. 1 61~J?aiLtay Cornfany- 
Ooodn, loss of— Bailee — Suit for comppHsa/iOH 
A wpecial aRrecment, known as « Risk Note. Form B , sanctioned by tbe 
Goiernor General in Conncil under S 72, cl ( 2 ) of tho Indian Rail'^ays 
Act. absolves a Railway Companj from all InbiUty for loss of goods from 
liny cause whatsoever 

The Company in such a case 13 not a bailee under the Indian Contract 
Act 

Erar i-ranteJ to tlie ilefondanta, the East Indian Railway CoP- 
pany, nnder S 25 ot the ProTmcnl Small Oanse Courts Act 
(1) N typ, no Rep 18G7, p 200 

• Civil Bole No 2199 „{ 1992 

tlti.t Kot, For™. B ood H h... i.-o „ooi,„.a bj If 

ao„„,r G.„.J™ Ooonodte .dopl.oo „„ „,e..1w. 7 w.lb .Hfl 
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The pKmtiff despitched nt Mn/'»fTorp«>ro on three different Toooya Kam 
«lnle<concigntneiit9 of tins of gheofor trin‘‘mi‘''>ion to Uowr'^h and j. j 
Burdinn through the BcngM and North Western Railwaj and 
the Fast Indnn ]! nlrrav W’hon consigning the goods, tlio 
plait tiff in each case «igiicd an igrctmeiit known as Risk Note, 

Form B the terms of isliich aioset t ut in tlie IndginLiit of the 
High Court Hie said toiisigniiients wort dili%ered to the 
consignees at How rah ai «1 Bnrdwin sluit <f the mimber des- 
pattlied, the total number of tinsaclmred being 285 lut of 329 
tins dispatched, 41110® homg lost m tnnsit 'ihereupon the 
phuntiff instituted the present sitil for compensation for loss ct 
goods against both the Bengal and North*W cstern Railway 
Company and the 1 a't Indian Batlwa) Company in the Court 
of Small Causes at Tirlioc t, the aniomit olmmed Iieing Rs 888 

The Lower Court dismissed lUo suit as against the Bengal and 
Noith-W estorn Railway Compam on the ground that the plaint* 
liT had not preferred ao) claim to the Company as required bj 
law, hat decreed the sait against the Fast Indian Rmlnaj Com 
pany It held that the Risk Notes did not absolve the R vilway 
Company from all liabilitr to the plaintiff, that the position of 
the defendant Company was that of a bailee undi r Ss 151. 152, 
and 161 of the Indian Contract Act, and that the Risk Notes 
could only corer trifling losses, whereas the present was a cise 
of deliberate pilfering 

Balu ^[ahendra Nath Bay for the petitioneis — In view of the 
Risk Notes signed by the plaintiff, the liOwerCouifc should have 
held that the Company, the petitioners, were not bailees of the 
goods consigned, but that they were absolved from all liability 
foi loss resulting from anj cause wLalsoevei, tven it due to 
criminal mis ippropriation by tbo servants of the Railway Com- 
pany The Risk Notes were valid document'^, authorised by S 
72, cl (2) of the Indian Railways Act, and sanctioned by the 
Goveriior-Genernl in Council See Jffo/e*uar Dns v Carter, W 
Tippanna v The Southern ifahratia BaBuay Conipa?ii/,(2) East 
Indian Ratlicaj Company v Bnnyad and Balaram Zfnrj- 

ehandv The South rn ilahratia Railway Company 

(1) (1893) I L R , 10 Cal , 210 (I83)ll.« 1BA1I,4> 

(2) (leOJ) I L E , 17 Bom 417 (1894) lliR 19 Bom lo9 
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RESPONSIBILirr AS OABRIEES OP QOOPS. 


Toonya Ram Dr Ashutosh MtiJcherjee (with him Dahu Jnanendra Nath Bose) 
E I Ry for the opposite partj. Under S 72 of the Indian Raiitvajs 
Act, a special agreement can onlj limit the liability of the Com- 
pany, but not exhngutsh it, although, no doubt, the prt'^ent 
mthorities are against this view 

Ghose and Hendbpsoh, J J — ^The subject matter of this rule is 
a decree passed by the Subordinate Judge of Jfazafferpore exer- 
cising the powers of a Judge of the Small Cause Court, against 
the Ea^t Indian Railway Compau} , for compensation on account 
of short delivery of certain goods that wore consigned to that 
Company at iluzattorpore for despatch to Burdwan and Howrah 

Ihe consignor, at the time that the eaid goods were made over 
to the Railway Company at Muzafferpore, signed what is known 
as a “ Risk Note” prescribed by the Governor General in Coun- 
cil under Section 72 of the Indian Railways Act (IX of 1890) 
The consignor paid a special reduced rate, instead of the ordi- 
nary tariff rate cliaigeable for such consignments, and lie agreed 
aa follows — 


I, the undersigned do, in consideration of such lower charge, agree 
and undertake to hold (be said Railway administration and all other Rad 
way administrations working in connection therewith and also all other 
transport agents or earners employed b> them respectively/ over whose 
Railways or by whose transport agency or agencies the said goods or 

animals may be carried in transit from station to station harmless 

and free from all responsibility for any loss destruction or deterioration 
of or damage to the said consignment from any cause whatever before, 
during and aftei transit over the said Railway or other Railway lines 
working in connection therewith or by any other transpoit agency or 
agencies employed by them respectively for the carnago of the whole or 
any part of the said consignment * 


Tho Railway Company, however, wore not in a position to Jeh* 

ver to the con^gnoetho ,hoIe of the goods tl.at were cons-goed 

to their core, and, as we have already indicated, the plaintiff, 
the consignor, brought a suit for oompensation against the Hall 
way Company forsaoli short delivery of goods 
The Judge of the Small Cause Court, viewing the position ef 
the Railway Company as pnrolv one of a bailee under the In- 
dian Contract Act, has hold that, m the absence of any evidence 
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on the part of the Railwn} Coinpanj that they hail tiken in iho Toonys 
matter of the®e gooils the ordinary care nhtch a bailee is bound ^ j 
to take, they are bound to niako good to tbs plaintiff allloss ~ 
that ho has 6U*=tained by reason of the "short dehfery 

The section of the Railn ays Act, n Inch bears upon this in itter, 

13 Section 72, which runs as follows — 

(1) “ The responsibility of a Railway Adniini«trjtion for the 
loss, destruction or deterioration of aniiiuls or goods delivered 
to the administration to be carried bv Raiiwaj sli ill, subject to 
the other provi'^ions of this Act, bo that of a bailee under sec 
tions 151, 152, and 101 of the Indian Cootnet Act 1872 

(2) All agreement purjiorting to limit that respoiisiliilitj 
bhall, in so far as it purports to effect such limitation, be void 
union's it (a) IS in wilting <>igned by or on behalf of the ptr'-on 
sending or delivering to the Railway administration the omiuvla 
or goods, and (5) is otlierwivo in a form approved by the Gi mt 
nor General in Council 

(3) "Nothing m the common law of hngland or in the Car* 

Tiers Act, 1865, regarding the responsibility of common carriers 
with re'ipect to the carnage of animals or goods, shall affeut the 
respousibility, as tn this stction deCned, of a Railway Adminis 
tralion ” 

No doubt, as defined in the Orst portion of this section, the 
responsibility of the Railway Company is that of a bailee undei 
the Indian Contract Act, but it is subjeetto the other proMSions 
of the Act, one of the provisions being found in the latter part 
of the same section , and this prescribes thatan agreement pur- 
porting to limit that responsibility, namely, tho responsibility as 
specified m the earlier part of tho section "ihaU bo \oid unless 
It 18 in writing signed by the consignor and is in tho form pre 
scribed by the Governor General lu Council 

It appears to us that the Judge of the Small Cause Court 
hardly appreciated tho bearing and relevancy of the second part 
of Section 72, which we have just quoted As already stated, 
the consignor paid a special reduced rate instead of the ordinary 
tariff rate chargeable for tho consignment in question and it was 
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the E'l'st Indnn R iilw\\ Coinpanj is wroug in liw, and ought loonya I am 
to lio ®et aside The rule »3 accordinglj made absolute with g 

CO«te 

Ifule fnn h nf >•( Inti 


In the High Court of Judicature at Madras. 


Bt'fou Sir f^harhs Arnold Wlnto^ Chief Jnsticc^ ami 
Mr. Jusltce Mooie 

MULJI DHA^ JI SEIT and AKorner, 

Pi AINTIFK, (Aipelunts),* 

TEE SOETEERN MAHRATTA RAILWAY COMPANY, 

I uiiTED, CT ITS Aofnt AND IIanacep AT DnAnvAr, 

AM. THE MADRAS RAILWAY COMPANY, 

CT ITS AOFM AND MaNAOPB Af MaDIEAS, 

DEPrVDINTS (REsPOMDEVTs) 

iJaWi'-Ht/ Conij-any— An! {Oldlf—’Ooodtlotttnirnnsit^Exevxption 1*^3 

frjm Uahlitij—’Onvs of proof An gnat, 

^ ere goods are earned hy a Railway Company under tbo torms of a 
P.iak J<ote ’ (by wl ich the Railway Company is not liable for any los*., 
deetruction or deterioration of or damage to the goods before, during, or 
after transu) the Railway Company is not liable tor failure to deliver the 
goods if they arc lost m transit 

If the consignor should assert that tl e goods were not lost but were 
delivered to a wror g person, the own# lay upon him piovo his case. 

The onus IS on the plaintiff (consignor) to show that the circumstances 
under which the goods disappeared were not sneh us to amount to “ loss ’ 
within the meaning of tiio ‘Risk ^otc 

The Railway Corap-iny is not bound to allow by affirmativo evidence 
that It ha^ lost the goods 


• 8 A Ko 1676 o! 1901 

t Bisk Loto forma B and H have been revised and ganetioned by the 
Governor General in Council for adoption on all lines of railway with effect 
from let April 1907 They are set out in fnll in Appendix C 
4 
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BESPONSIBILITT AS OAERIEKS OF GOODS. 


lloiji Dhanji SECOND appeal from the decree of the District Court of South 
Malabar in A S No 42 of 1901, presented against the decree ot 
8 M A SI t]ie Court of the Additional District Munsif of Calicut m 
— 0 S No 220 of 1900 

J G. Smith for appellants 

0 P. Nopter (with Barcloy, Orr, Darnel, Brightw^U, nnd 
Moresly) for respondents 

The Court delivered the following 

JouGMEMs — The Chief Josticb —The first question for 
deterraination in this appeal is whether on the facts found, the 
defendant Companies are protected from liability by reason of 
the terms of the special contract described as a ‘'Risk Note” 
Form B subject to which the plaintiff’s goods were earned by 
the defendants The contract is in these terms 

“ T K Station. 6 10 9® 

“"Whereas tbe coosirrnmcnt of 1C2 bogs grain tendered by me (us). fl8 

per forwarding order No 4 of this date, for despatch by the S IT. Hoilway 
Administration or their transport agents or camera to Caliont Station 
ond for which I (we) have received Railway Receipt No 4 of same date is 
charged at a epecial redneed rale instead of at the ordinary tariff rate 
chargeable for such consignment 1 (we) theunderbignsd, do lu consider 
fltion of such lower charge agree and undertake to hold the •said Railway 
Admiii stration, ludallotber Railway Administrations working in connec 
tion ttierewith nnd also all other transport agents and earners employed 
b} them respectively, over whose Railways or by or through whoso trans 
port agency or agencies *be said goods or animals maj bo carried m 
transit from Tumkur Station to Calicut 81*11100 harmless and free from 
all responsibility for any loss, destruction or deterioration of, or damage 
to, the aaid cQusigniaent trom. euy wlvatevec befoTC, during end 

after transit over the said Railway or other Railway lines working in con 
nection therewith or.by any other transport agency or agencies employed 
by them respectively for the carriage of the wliole or any part of the said 
consignments 

' Signature of Sandu, Baiappa 

The first ilefendnnt (Company) in their written statement ad- 
mit that ICl hags of ragi and one bng of cholam were received 
b} them from the 2iid pHint.ff at Tumkur for carnage to Cali- 
cut They e-ij that the consignment reached Bangalore and 
was there tranahipped into tho wagons of the second defendant 
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Companj Thi> •second defendant Company m their wiitton iiaiji Dhanji 
•statement dein that tlio pi untiff s goods armed at Calicut on 
October loth aa alleged m the plaint They admit th it a con- S M & M 

•siffnment of grain loided in a wagon, the number of w Inch h id 

been changed from S52 (o 1327 in accordance with instiuctions 
received from the Hingaloro Citj ‘'tation reached Calicut, and 
that the fir-t plaintifT’s ngent claiming tho goods m wagon 
No 1327 and producing a receipt note for 162 bags of gram, they 
began to deliver tho goods to tlio plaintiff, that after the deh- 
lory to the plaintiff had commenced, one Abdul Karim claimed 
tho bags as his, pointing out that they boro his private raaiks 
Tho} faj that the Bangalore City station subsequently tele- 
graphed to the Stition master at Calicut that tho consignment 
in Invoice 25 (the plaintiff’s invoice) bad been loaded in 
wagon \o 852 and not in wagon No 1327 and that the latter 
contained the goods of Abdul Karim and they further saj “ the 
consignment under Invuieo No 25 dots not appear to have ever 
arnrtdai Calicut Station ” Uho ReceiptNote referred tomtlie 
written statement is ‘ Railway Receipt No 1 ” mentioned m tho 
'* Risk Isott ” 

Ihc plaintiff’s itivo co shows that his goods, ti 2 , 161 bags of 
ngi and 1 bag of cholatn rice loaded into wagon 352, and the 
stconddifendant Company appear to admit in their written stito* 
ment that the original number of tho wagon which earned tho 
goods, which were delivered to Abdul Karim at Calicut was 352 
It IS not stated m the written statement when tho number wfia 
changed into 1327 or why it was changed, and there does not 
appear to be any evidence on the point The plaintiff a case as 
set up in their plaint was that tbe goods wore fraudulently 
delivered to Abdul Karim by tho servants of the second defend- 
ant Company, but tho case of frandulcnt delivery does not seem 
to have been seriously pressed in either of the lower Courts 
The lower appellate Court finds as a fact that the plaintiff’s gond«i 
were lost m transit The onus was on tho plaintiffs to prove 
their case, iiz , that the goods which leached Cilitut and were 
dobvered to Abdul Karim, were their goodb They failed to do 
this Section 76 of the Indian Railways Act, no doubt, provides 
that m a suit against a Railway Administration for loas of goods, 
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iiuiji Dbanii it stall not bo necossarj for the piamtiff to prove liow the loss n as 
caused But the plaintiff’s case is that the goods wore not lost 
s M A ii inasmacli as they were misdelivered and that the CoEapany are 
— liable notwithstanding the special contract We cannotin second 
appeal disturb the finding of fact of the lower appellate Court 
unless we are satisfied there is no evidence to support it dhe 
evidence adduced on behalf of the defendants by nhich they 
sought to pro\e the circumstances m which the plaintitf’s goods 
were lost, is no doubt meigre and confused, but, seeing that the 
plaintiffs faded to prove the case upon which tho^ relied, 
wrongful delnery at Calicut, and that it is admitted that fcho 
phiintiff’sj goods it any rate got as far as Bangalore, I do not 
think it can be said that there is no evidence to support the 
finding that the goods were lost in transit 

The ‘RiskJiotc’ m question in the present ci-se is in the form 
approved bv tl o G vonioi Oeneralm Council in iccoidance with 
beotion 72 of tlio Indian llailwi^s Act, 1890, and has been 
frequently befoio tlic Couit-i m this conutiy Sep tor example, 
tlie cases lepurted in Muh *(tar Das v Carter f(}) Tippatiua 
V bouthpiu Mahialta Italuay Company, Balatam llun 
eland V S M Railaay Company, (^) East Indian liailway 
Company v Bunyad Aid*), aud the decisions are uniform 
that iihore a Riilnay Company carries subject to the tonus 
of the 'Risk Not© and tads to make delivery, the Company 
is exempt fioni lubility It is, no deubt, difficuU to believe 
that wa^on bags 162 m number, could have been 'lo?t' in the 
ordinary acLeptation of the teiiii, but when goods are earned 
subject to the terms of the « Risk Noto” no distinctiou can be 
driwnon principle botueen the loss of the ivhole and of a 
portion of the goods A© u mattei of fact, in the Allahabad 
case, the wliole t the consignment was lost 

It was contended on 1 elialf of other appellants that non 
deluerj ivas no evidence of Io«s and that it was for the defend- 
ints to show, by affiimatuo oiidonco, that they bad lost the 
goo ds I do not tbmk that this ,s so 1 bis contention does not 


(1) II I 10 Calc 210 
(.) I L R li IJom , 417 


(3) I LB 19 Bom ISo" 
(•*) I LP, 18 All 



vriHilLNT imiTINC UADiriTT 


29 


Kys 


nppcnr ty h i%o boon put fornnrd in my of the reported cisos jiniji Dhanji 
where the Conipim cKiined to be txempi from liability by 
rcison of their ‘■p eml contract and it nivy be obsoraod that in ® 
the c.i«o rep)rtoJ ui Tt}}ntnn \ S utirrn Mai ratta Eaxhoay 
C n; It i-- exprcs«l\ •'latid that them was no evidence on 

the one side or the other ns t > how the goods disappeared The 
b i IS of tl 0 pi uiitin s clnim is non delivtn of goods w Inch the 
dcfcndints igrtcl t carr\ subject to tho (eini&of the 'Risk 
Nttt There is n doubt a j rmn Jacif liability on the defend* 
ants to deluir but if th defend ints set np their special 
contract in«l allege lu s {niui I tl ink it must bo taken that there 
is an iDegati n In the second defendant Company of loss though 
it IS a \tr> 1 111 ! hcirlcd oi l), I think it is for the plaintiffs to 
si <.w tint th circ imstancoa in which tlio goods disappeared 
wore 11 Ji fciith as to ainoutl to ' loss ’ within tho meaning of the 
spt 111 loritnct The /raua of tlio phmt in the prosont case 
md t) 0 t nntftla 7 th issue in the ci«oshon that the plaintiff s 
adM ors wtrL fulls alise to this In the proaont taao tho plaint 
iffs Sought t j slow that the goods svcrc not loat inasmuch as 
ll ) w ri, iroriglj delivered b it tho lower Comts were against 
then ntlefiel I he two < nsos under the Limitation Act to 
wliic) tl e loirned Coutiae] ot tlio appellants refoirod, Molausing 
Cl a an \ U I r j L » JerC ) and Don* lull v Brilish India Steam 
jal t( 1 ij a (J C-C) ht\c roaily no heiFif g on tho question 
befcjro IS In those cases it was held that for the purj osts of 
the Liii tation Act noi debvtrj was no proof of loss It was 
for tl 0 defendants who set up the plea of Imiitation in these 
ea ts to si ow athrmativeli that tho goods ivero lost at a time be 
fore the Etatutor) j criod of lunitation Tho fact that they wore 
not doliverod would not < f couiae show this Tho defendants in 
these Cases li id to prove the time of the losa, not tho mere fact 
of tho loss 


On the findings of f ict by tl o lower Comts, I think we have 
no ilttniative but to disinios this appeal with costs 

Moope, j — I concur 

(l)ILE 17 Bom 417 (2) I L R 7 Bom 478 

(3) I L R 12 Calc 477 
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1005 
June, 24 


The Nagpur Law Reports, Vol. H, Page 125. 


CIVIL REFKKENCE 


Befoie B. V. D)aU~Hiuckman, Esq., J. G. S.i 
Additional Judicial CommtSdionci , Central Piovinces. 
HIBALAL (PtAJNJJFF) 

X 

BENGAL NAGPOn RAILWAY Co (DBi£M>AMs). 

IX of g 7C~Ris! Note (Old)*— J/j«^eJuory 0 / 
Goods— 6fO</rt»’ damat/e 

The pldiniifi sued the dcfend-iiUs the Bengal Nagpur Railway 
Company foi damages A f-enraot of tlsc Cotnpanj, under circumstances 
showing gross negligence on bis port iiad dclisered to another person 
goods consigned to the plaintiff and on recoreiy tlicy were found short 
in quantify and detei lorited in condition 'Ihe defendants pleaded a 
special contract known as Risk Note which had been entered into with 
them by the consignoi iii the foim opprored bj the Crovenior General in 
Council uodor S 72 Indiau Railways Act 1800, holding the Company 
“harmless and free from all responsibility foi any loss, destruction or 
deterioration of, or damage to, the said consignment from any cause 
wbate' er belore during ami alter transit 01 cr the said Railway ’ 

ITfld,— That the ‘Risk Note abiolwcd the Company from all liability 
for the damage 

This 13 a case refeired under Section 617 of tbo Civil Proce- 
dure Code. 

Tlio PlwitifT sued tile Bengal Nngpor Railway Company for 
Ihe price of a consignmont of wool (J4 m-vunds 32 seers) .and 
for dainnges arising out of lo^s ("j miunds 14 seers) and 
deterioration resulting fioin a misdelivery by one of the 

• llislc Note firms B and 11 }as« been revised aod ganctioned by tho 
GoTemor-Gcnerol in Conouil fur aJoj tion on rH Imc* of Railway with effect 

from lit tprillOO? They arc setoutin foil in Appcndi* C 
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Conipiiij’s sor^ Tho smt included aNo tlie claim m respect ilira Lai 

of cer{ jm e\ce«s charges for freight nhich the Cornpanj b It Rj 

admitted and ivliicli tho fir»t Court decreed Tlio rest of tho 

claim ms dicmi««eil on tho strength of the special contract 

nhicli tho plamtifT s consigmr entered into with the Company 

Ihis contract ts embodied in the Ri k \oto\^L\ D 3) by which 

tho consignor in c n«ideration of haMng the wool carried at a 

rate below il t ordin iri tariff mti, agreed t< hold the Company 

‘ harmless and fret fi m nil responsibility for any lo«8, destriic- 

tun or deterioration f, or dinngi tt, the said consignment 

from vny ennst wlat \ei b f ro during and attor transit over 

the said Railwas ’ I he pliintill t i\ mg appealed, the District 

Judge has referred the folk wing qiiestioDs for the decision of 

this Court — 

(1) Inasmuch as tlio goo Is inived s^^fely nt Raipur and the 
nailwa\ Coinpans was in a position to deliver tho goods to tho 
plaintiffs in their original condition, is tho Railiray Company 
exonerated from liab luy to the plaintiff for damage caused to 
the goods by the priMMons f tho ‘ Risk Note”’ 

(2) ould tho Risk ^ ote still ovonerate tho Railway Company 
from an\ liabilitv to tho consignee, tl ougb the Goods Clorl liad 
inisdehscied the g ods under circumstances winch amount to 
gioss ncgligt nc oi Ins pait ami such imsdehieiy had changed 
the condition md weight of the goods 

3) In spito of tho Risk Note can the Railway Company bo 
held liable to tlio pi nntiff for damages consequent on mis- 
delivery on any grounds ^ 

11 G Risk Note constitutes an agreement which admittedly 
confori s in overy respti t to the requirement'! of Section 72 (2) 
of tho Indian Railways Act, J890 That sub section in affect 
reproduces the piovisioiis of Siction 10 of the previous Railways 
Act (No IV of 1879j, and the present ca^e is practically on all 
fours with 1/a/ e'Urtrdas V Carter m Ihere, ono of the several 
tins of ghee was cut open <« r(utr and there was consequently a 
deficiency of Bomo 2IJ se<is in the quantity of ghee delivered 
as compared with tho quantity consigned 

(1) I L B lOC^c 310 
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Hira I al 
P ^ Ey 


Garth, C J (Phinsbp and Wiison, J J , concurring), said — 

“ Tins agreement, ■which was signed by the plaintiff, is in a 
form approved by the Governoi-General under Act IV of 1879, 
Section 10, and its terms leave us no alternati\ e but to hold, that 
in. no case uould the railway Company bo liable to account to the 
consignee for any loss from any cause whatever during the 
whole time that tlie goods were in their charge Similar con- 
tracts halo frequently been construed by English Couits and 
full effect has been given to their proinsious 

“ The legislature in this case has, m respect to the matter 
specified in Section 10, Act IV of 1879, imposed upon the 
Government the duty of determnung beforehand the piopnety of 
any proposed form of contract between any Railway Company 
and its customers, instead of leaving this to be decided subse- 
quently by Courts ot Justice ” 

The concluding reference to subsequent decision of disputes 
by the Courts of law shows that the leamed Chief Justice was 
thinking of the Railway and Canal Ir ithc Act (17 and 18 Vjct 
0 SI), which, while maintaining tlie right of earners to m ike 
apeciftl contracts with their customers, pro\ides that no one 
shall be bound by any such contmet with the Hnilwny or 
Canal Compinj uiihss it is adjudged by the Court, before whicli 
any question reHting thoieto is tried, to be ]Ust and rca'-onahle 

riio later reported cases aie all under the Act of 1890 The} 
arc in chronological order — 

(i) Tippanua v. The SoiUhem Jfahrntto Rflilurny Company W 

(ii» Bafaram Banchand v The Sonihein Alahratta Ratlnay 
Company (.V 

(m) Fast Indian Railuay Company v. Bunyad Ah (3) 

(u) Too7iya Ram > Ea^i Indian Railway Company G) 

In nil the terms of the Risk Note relied on by the Company 
concerned are identical with those now under consuleration 

U) I L. E 17 Bom, 417 (i) I L R, 18 All 

(J) I h n , 10 Bom 150 (4) I I, n 30 Cnl , 257 
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In \o (j) tliere nn*' unc\jiUmeel shurt dtli\ery, ni No (n) non- 
thlncrv of tliecntirt pin 1 1 consigned owing to tlic ft In aginrcl, ^ 
m No (ill) unexplained non dcinory, and iiiNo (iv)sliortdeli- 
\ ery owins; to ' lo <5111 tranvit* In eicli ta«e the Conipan^ 
nat ab«olvcd from lnbilit\ to pay damages m respect of tho 
lo « The fict that in tlie pre«enl ta«;e the wool arrived saftlj 
at liaipnr its ation, affords no n a«tn foi rt fusing to follow 
thissLrtof pn cedents masninih a^ the Itwk Nile in express 
terras protect'' tin llnilw n toinpniy in rospctt of Joss or 
deterioration uceurrm^ trau-it Iln plaintiffs leirned 

Adiociteis un ibli to cite an\ autlnrity in a contiarj sense 
and I ha\e tierofuro no hivii ition in itiswering tho fii''t two 
fjUe tioiis in the nthriii iti\ 0 ind the last in the negative 

I would add that ajart from the Jfisk Note regiirdedasa con- 
tntt speeiall\ tnfurciblo under the btatute Lxw theie would 
seem to be no reason for re^o mg to enforce it on tlie general 
principles of justice eiput\ and good conscience ThepKmtiK’s 
learned Advoc ite franUi admits that tho oreliuary tariff rate for 
wool is i fan > ne, if tlio 1! itiw Company is to bo fixed with 
the responsibilitv of a bailee under sections 151, 152 and 161 of 
the Indian Contract Act, which Section 72 of tho Hallways Act, 
IHOO declarti to be its normal position In tho words of Mr 
Justice Maiiirw in Broun v Ihc SlanchrsUr, Shield and the 
Lm'-oln-'htrc Bailiiny Ct ripan'j 0) winch were endorsed by Lord 
Fitzgorild in the House of Loids(2) — 

‘ It IS perfectly clear lliat the, ctntomer was free if he chose to 
lia\ e gone to the Company and deuanded that they should carry 
hiB goods as common camera In that state of things they 
would be liable in the ordinary way for all the risks of the cir- 
nage But the Company in lieu of the contr-’ct which rendered 
them liable for all tbe risks of the jouiney, proposed to the 
customer other terms, ai d in consideration of his accepting those 
terras, they proposed to carry Im goods at one-fifth less than 
the ordinary rate , and the customer agreed to those terms ” 

(1) 51 L J Q B 590 

(2) 53 L J (J B 124 at 133 
5 


Iliratal 
N % 
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Hiraiai Lord Fitzgerald conUaded his judgment ^Mtb the following 
B N Bj woris — 

“ Why should the plaintiff be reliB\ed from the contract he 
has deliberately accepted ^ There was full and ample considera- 
tion, there is in absence of any fraud, and he has not been over- 
reached He elected to send Lis goods at the lowei rate ; the 
alternatii,e offered him was fair and I can discover no ground 
on which we can lelievo him from the consequences of this 
special contr ict 

In conclusion, I desire to point out that this reference and the 
opinion thereon relate solely to the claim for damages in respect 
of the shortage m quantity and deterioration in quality winch 
had occurred bj the time the Company was in a position to offer 
delivery to the real consignee This Court has not been ashed 
to pronounce nor does it pionounce any opinion on the question 
of how (if at all) the plaintiff’s suit is affected by his refusal to 
tabe delivery of what the Company offered him 

I allow He. 15 as Coun«el’8 4ee Tlio costs of this reference 
will be costs in the case 
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In the High Coart of Judicature at Fort William 
in Bengal. 


APPELT.ATE CIVIL JURISDICTION 


Peiore the Ilonhh Ifohfirl Fulton JRfimpvit, Actg. Chief 
Justxc t ond The Honblc Syed Shaiftiddin, J 
R. W EGERTON, 

JlMyAGTP or THE ()DDn AMD RoQILSBAND UaILWaT, 
(Defevoant), PrriTiONtr, 

i 

RAM CHANDRA GHOSE, (Plaistiip), Oppositf Partv 

In Or math-r nf SuU ^^o i of 1^07 of Oe Court of Oio Siih Judqe of 
Kl i/j tl e poi'-cr* of Oe Court of Small Ctxnses 

In U 1)1 Rfltli ayj Act, IX of 1890 5 72 (2)— Risk Note Form B ’—Lxahihty 
f ItaO ay Company 

A Railway ( onipany who undertakes to carry goods at a special reduced 
mte and obtained a Risk Note in Form B (Old)* ui der S 72 (2) of Act 
I\ of IS'iQ IS absolved from all liability for Uieir loss 

Tor Applicant — Dahtt Jtam Chandra Miira 
1 or Opposite Party — Bahu Surendra Chandra Sen 
No 2058 

We thmk til it wo must make this Bulo absolute and set aside 
the decreo of the Subordinate Jndge, dated the 7th March 1907 

It 18 clear that the Railway Company is not liable for the loss 
of the four tins of bnttei, seeing that the plaintiff signed a Risk 
Note m the B form sanctioned by the Govomor-Genenl m 

• Eiilt bote VormB B and H have been revMed and lanctjoned by the 
Govoraor-fjcaeral in Council for adaption on all liiea of Railway with effect from 
let April 1007 Tl ey ate *et ont in foil in Appendix C 


1907 
July, 8 
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R W Fgerton Council under Section 72, danse (2j of tlie Indian Eailnajs Act 
Ram Chandra 0^ 1890) lliis Bisk Note absolTes the Company from all 
Ghose liability, the tins of butter having been despatched at a reduced 
rate itndei tl e terms of a s>pecial couti ict. The mattei is quite 
deal ^Ve need only cite the case of MoheshMar Das v. 
Carter (I L R. 10 Calcutta, 210), and the case of Toonya Ravi 
the East Indian Rniluay (I L R 30 Cal 2'>7), 


In tbc Hidh Court of Judicature at Bombay. 


SJIALL (WUSE COURT REFERENCE. 

Before Sii Bo'.il Scott, Kt , Chef Justice, and 2du 
htsiKc Baichcloi 

MAGANLAL PCRSHOTASI am> anotueb, (Plaintiffs), 

V. 

THE BOMBAY, BAItODA AND CENTRAL INDIA 

railway company (Defendants).* 

1{K)9 Indian Raili ai/s Act (IX o/ 18d0) — fiisA. Hote Form B (reiissiOt-^ 
Sept 7. Goad* — Loss of complete consignment— ^Negligence negaliied — Onus of 

’ proof of loss 

ThepliuitjR deliseretl tno tins of ghee to the Railway Company at 
Tliotana foi caniigc to Bombay and in respect of which he signed a 
III*). Note, Form B (le^i’.edlt The Bailwiy Company failed to deliver 
the goods and the plaiotitf hied this suit to recoier the Tilde of the 
same 

'I he I ower I oort foniicl as a fact that the Railway Company had 
proicd nffirmitiTely tint the loss iias not due to the neglect of the 
R iilwnj Coinpaiij, or its servants and that tlic Ilmlway Company took 
nil the can. of the goods nliich could rtasonahly he expected 

• Small Cnoje Court Sort No 15,151 of 190S 

t Tlo Risk Note here referre] to ,« oue of those sanctioned by the Gorernor 
Oencrnllo Coined for adoitlonon all lines of Pailnay and is set ont in full 
in Appendix C to this Look 
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II n — Haiti 1/3? I C urt li-VTing f iiid 13 n fact tint ll e lo «as Maganlal 
net d ct tl c 1 gl ct f lilt Ha I Ta> (. m{ u \ tie Pilnaj Cttnpanj' Purahofam 
in ordi r t nroid 1 ab it\ n as i o 1 o ii d in I r tl e iirctitn tnticca of the y ^ 

ca e at d I j dcr t! c t rm f ti 1 isk Noti to prove nirirm itiiely tl at 0 1 Hi 

tie lo s ma due i 1 r< r 11 erj from n rum mg trim or ana otl ei 

ti f re oci evci t i a id i t witl in tl c m« imng of tl c Risk >ot 

lonn R 

C^-r vf itcd for til* pii ion of the Uigh Court under Section 
0^ of tlie I’rt il*nc} Smill C »««• C* urt s Act W ot 18S2 a<a 
nm ml <1 b\ \cl It f I‘<iC '^ecti n t bt N" kraiP Chief 
Ind^'c of til ( oiirt of Siimil Cnn-i-' tt Bouibit 
“I In tliii < I c tliL kirnoilb nul fudge ililTt-is from up 
on a <|uostioi f law iiising <n uu ipplicition to the bull 
Court agnii«i hi® jiulLiiunt ni the ci'C and tins -eforcnce to the 
High (. jrt u c n uj i ntlj ne esaitittd 
'2 111* ficTs *f the ca«t ire la follow^ — On the the 

lliint IT t u i 1 (.d two tins I ghoo it Jhot inn under a Ktsk Isote 
tn 1 nn B umlor the In ban Rnlwaia Vet (I^ of IHDO) for car- 
n igo bj th* dofuid int Kadw ly from that vtatiou to UombaT 
iht Risk N t( the terms of trhich are verr mateinl, i« lipreto 
nnnuc(.J and tn irkod A It appears tliat goods con'ngneu 
froii Jhotana to 11 inlay are t'‘au®hippod at Alah an v and 
travel tlienct t u DongauTa, I’uisir and Lalol to Bonihay 
J ho di fendaiit 1 i\c failed to doliror tbo goods and this suit 
is t ir tli^ i)i!D doliiflr^ TiJ 0 piiticular coiiBignmont in this 
ci®e w loaded in wag n No iSbl on the 37 Ujitram from 
Abu Road'tatiou ilie wagon iras thui Uosed and seakd 
On airiial of the tram at kalol station the dooi of the wagon 
was found open and six tins of ghee of which two are the con- 
Higninont in tins case missing Ihc evidence adduced on 
belulf of the K iilw ay shows that the wagon was last evammed 
and till seals found intact at Dongarwa w! icli is a station 
at V distance, according to the B B and C I Railwaj time 
table of 10 nubs fioin Kalol It is clear therefore, tint the 
tins were lo t sjtnpwhrro between Dongarwa ana Ivalol 

‘3 At the iirst luaring before the Second Judge on 25th 
‘September J908 the defendants dented liability on the ground 
of the execution of the Risk Note by the plaintiff whereby 
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R w Egcrton Council under Section 72 , danse ( 2 j of the Indian Kailnajs Act 
Ram Chandra of 1890 ) Ihis RisL Note absolves tho Company from all 
Ghoao the tins ot butter bavmg been despatched at a reduced 

rate under the terms of a special coutiact. The mattei is quite 
deal ^^0 need onlj cit© the cise of Moheshnar Das 
Carter (I b It* 30 Calcntta, 210 ), and the case of Toonya Ram \ 
the Fa>it Indian Hniluay (I L R 30 Gal 2 ^> 7 ) 


In the High Court of Judicature at Bombay. 


Sj\IALL (WrSK COURT REFERENCE 

Before Si) Bfibil Scotty Kf, Chef Justice, and Mi, 

Tif slice Botchdoi 

MA(tANLAL PUIlSHOTAil and anoiueB, (Piaintiffs), 

V 

HIE BOMBAY, BARODA AND CENTRAL INDIA 
RA1LWA\ COMPANY (Dffevdants) * 

1900 Indian Rath ar/s Aft (IX of 1890 ) — Rish KoU Form B 
Sept 7 Ooo \a—tjosa of eomfUte consiijMnn’nJ— •NfjJipence nejfahiei — Onus of 

fTOofofloaa 

The pWiiitift tlelnerecl two tins of ghee to tho Eailway Conipanj' at 
Jhotana for cjniigc to Bombay and :n respect of which he sigoed a 
lli^k ^ote Form B (reTised)+ Ihe Railway Cowipany failed to deliver 
the goods an I tl e plaintiff filed this suit to recover tho value of the 

I i e 1 o icr ( onrt found in a fact that the Railway Company hnd 
pfoied aflirmatively tl it the lo s was not due to the neglect of tlie 
]’ ulway Company, or its servants and that the lUilu ay Company took 
ill tl I care of the go ds nlnch lould rea'onaUly hi, expected 

• Small C-vnge Court Sait No 15,151 ot 190S 

t Tl Riii Note here refcrrel to is oue of those sanctioned by the Governor 
renemUn Cmircilfor aloptfoQon all line* of 1 ailway and is set out in fnU 
InAppindivC totbisbooV 
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nil — liaitli Ixi 1 toiirl li-iTinf; 1 iiiliaafict tint tlielu-wns JUganlal 
not due t tl o i t f th la l»n% I «nj ii > the T » Inai Coin] any Purshotam 
in order i i\oid I ibi it\ «ih i oi 1 iiui iii» 1 r tl e cin iinstancos ol the B B a 
C l e Ti il nil Itr tl r t« rra 1 t! Ikiak Nott t» pr< ce nlliiiniiti\ely that t- I R\ 
the lo « HI iuc t lir r Ucr^ Irum n mm lOg tram or anT othei 
Luf rcmii oTci t in it tl nut III lie imtiiiig nf tic Bisk Note 
to*-m It 

Ca r tied for till pii mn i.f iht Oig^h C »tirt iiiuler bectioii 
0^ of t!ip l*rt nil iir^ tMinllt uis C mrt s Act X\ ot 1882 as 
amt ml d bv \tt 1\ f 1 np '^ecli n I It N \\ Kfmp Chief 
lud_'t of til ( ourt of ‘^ulnU Call"!' it llombit 
"] hi tins « I 0 tin 1 l irntil Snoml Iiid^o diffti s from me 

On a jui'tioi f Kw aiistnp on an applic itiun to the lull 
bourt against In- jml.iui iit in the ta^e and this “oforence to the 
Iligli < art 1 c n (. lujiUlj nei esMt it« d 
'2 III ficts f tin. ca^t, ire is follow ^ — On tlie tlie 

1 laint fl c n»igin.d two tins < f ghot at Jliotann under a Risk Note 
in J mil H miller the Imlian Unlwiis Vet (IX of 1890) foi cat 
Mage b) th defendant I’nlwij from that station to Bombai 
lilt Risk Not the term* of which iro verr mattiial, i« hpieto 
nntiixtd and tn irked A It appears that goods consigned 
from Jlutaiia tj Dniibiy lu triusliijipod at Mahsana and 
traiel theuci tul Doiigarwa, I’lnsar and K Jol to Bombav 
! lio lb ftiidant* lia\e failed to dohrer tlio goods and this suit 
foi tlis JijB'dekvfirv Itie puticulai consignment in tins 
case wrfs loadtd m wagon No u554 on the 37 Up tram from 
Abu Road «t ition Ihe wagon was then closed and scaled 
On airnal of the train at Kilol station the dooi of the w igon 
Was found open and six tins of ghee, of which two are the con- 
signment in this case missing The evidence adduced on 
behalf of the Railw ay shows that the wagon was last examined 
and the seals found intact at Dongarwa, which is a station 
at a distance, according to the B B and C I Railway time 
table, of 10 milts fioni Kalol It is clear, therefore, that tlio 
tins were lo t somewiuro between Ihiugarwa and Kalol 

‘3 At tlio iirst luanng before the Second Judge on 25tli 
‘September 1908 the defendants dented Iialubty on the gioniid 
of the execution of the Risk Note by the plaintiff whereby 
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the gooJs were consigued at owner’s risk, and pleaded that 
the loss was doe to rohbory from a ranmng tram which, if 
found, aiould specially exempt the Railway from liabilit} nn- 
der the terms of the Risk Xote The Second Judge decided 
that there nas no evidence of robbery and passed a decree for 
Hhe amount claimed From that decision the defendants on 
oth January 1909 pioferred an appeal to the Pull Court The 
Full Court (consisting of the Second Judge and myselt) 
remitted the suit back for new trial for the Second Judge to 
determine the liability of the Railway under the Risk Note 
a^rt from the question of robbery and including the question 
of the burden of prool arising out of the terms of the Risk 
Note It will be nr ted tliat the Railway Administration be- 
fore the Second Judge specifically pleaded exemption /rom 
liability undei the terms ot the Risk Note The parties were 
further given liberty to adduce such further evidence on this 
point as they might think fit The Second Judge reheard the 
case and gave a verdict for the plaintiffs on the ground, 

{ier aha that t}^ nondehteiy of the tt/iole conngnment amount- 
cd to wiJpd neglect and that the Bailnay Admimstrahon could 
only necjattie (hts prcsnruption by ptoxing that the loss itos due 
to fire, lohberyfiom a itinning iiatn oi any other unforeseen 
I eicnt or accident Copy of the learned Second Judge’s 
3 udgment is hoieto annexed and marked B It will bo noted 
that the learned Second Judge came to no finding on the evi* 
dence of the witnes‘-cs recorded and the statement in his Judg- 
ment on this rejrrrnce to the effect that one of the grounds of 
his deci‘'ion m the Oist Court was that there was enough evt- 
J/’ncr of wilful ntglecton the record to make the Railway liable 
IS not incorporated in his written judgment B A perusal of 
that judgment shows that the learned Judge based las decision on 
tho fact of no i delivery and ho did not adjudicate on the evidence 
of the witness called before him Against that decision the 
defend ints preferred the present application to the Full Court 
“4 Iwo grounds are urged by tho Defendant Railway 
again>.t the dtcision— that tho Risk Noto in hoiin B 
exempts tho Railway Administration from all liabilities for lo-s 
or daronges to goods consigutd to the Railway for carnage 
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tjcept on proof br tlie plaintiff that the loss is of a complete 
consignment or of one or more complete packiges forming 
pirtofa consignment ami snch loss is due to tlio mlful neg 
lect of the Railwa} Administration or to theft b} or the Milful 
ncgleit of its sonants and, c nlh/ th it tho Katin ay Admini 
stration has slioirn frim the cMdencc adduced before the 
Second lodge tint the h ss was not due to any neglect — much 
less wilful neglect — on the part * f the Railway Administration 
or Its servants A tc the tcond argument I am of opinion 
from a perusal rf evidence adduced befoio the Second Judge 
that the Railwav Admiiu'-traiion Ins proved afRrmatnely that 
tho loss was not due to tin neglect of the Railwai Administration 
or its servants and that the Railway Administration took nil the 
care of these gar ds whicli c mid ioa«onably be expected Ihe 
Second Judgi m tho 1 nil ( onrt differs fiom me m this finding 
of fact but is iindir S 11 of tbe [‘residency Small Cause 
Courts’ Act tbe cpim n of tho Chief Judge prciails and is 
conclusno on a fiuestion yffict au«ing m the full Court, and 
although I am as a rule, reluctant to interfere with a finding of 
fact ai rived at bi tin. Judge who tried the case and lieard the 
witnesses, the leained Second Judge did not in this case come 
to any finding of fact on tho evidence in his judgment in the 
first Court and I consider that in this instance tho defendant 
Railway hn^ adduced all tho evidence at its disposal to show 
the care and custody taken of the goods, and that theie is no 
reason why such evidence should be disbohered TJie Second 
Judge has not suggested that the demeanour of auy of these 
witnesses m tl e box was such as to throw doubt on their 
evidence and I do not agree with his conclusions that it N%as 
impo'jsible for a proper surioy of the wagons to be held and a 
propoi watch on the tram at the difforent stations en route to 
be kipt as deposed to b^ tho diffeient witnesses for the defence 

I Now negligence is a question of mixed law ind fact {Ryder v 
rToj/il eR L R 4 Tx. <32, at p 38), and the question of law to 
be decided in considering whether the '9 has been negligence 
or not is whether there is any evidence on which, apart from 
any distinction between neglect and wilful neglect, a jury 
would properly find the veidict for the party ou whom the onus 
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Mapanai of proof he«!, ifjtlie plaintiff i« tins case I cminot see auy 
p rshotan e-videncG here Ihe lesmetl Second Judge does not saj 

^ 0^1 ^ ^ 111 at jespe t the negligence Ivy He says it is more than 

likely tlie w igon door** were open it Doiigarwa and the tram 

proceeded with these open doois and the tins were jolted out 
of the Wagon But there is no iffirnintn e evidence of this It 
IS ineie Biirmise The tins might hive been stolen (not lost by 
'robbeiy ^ for there is no evidence of i\ro«gfnl restraint, see 
S S90, Inctiin Pein' Code) He finds tint «ix tins were missing 
at K ilol but thit it is not clear if plaintiff’s two tins were 
amongst tliern I think there is no doubt on the evidence the 
plaintiff s two tins were amongst the six tins roisging No 
evidence has been adduced to show the two tins said to belong 
to the plaintiff belonged to an) onoo]«e There is theiefore no 
evidence of a state of facts which in law would amount to 
negligence and on the ficts themselves I hold there was no 
^gligence, atul my (inding <>f fact as to whether the defendant 
Administration was ginltj of negligence is conclusive under 
S 11 of the Piesidenc) Small Oau«© Courts Act I find that the 
oral and documental) evidence shows that the goods were 
placed in wagon Nr 5554 m the 37 Up train md that the 
wigon vvas properly closed and sevled^ and that the loss of the 
particular til s id the case was discovered with due vigilance 
and promptitude having regard to the circumstances of 
carnage of goods b) railwa) aod the leport of their loss dnl) 
notified Jo say that each ot these difforent witnesses would 
natnrnli^ depose lo having done Ins duty and that Jittle lehanco 
should therefore be placed on the oral lestimony m the rase is 
to place the I’ailwa) Administration in the unfoitunate posi- 
tion of not being able to prove proper care uas taken of the 
goods Absolutely lotlungiu disparagement of thpir story has 
been elicited in cross examination I therefore hold, as a 
finding of fact to complete the statement of the case for their 
Lordships' opinion, tnat the Ruin ay Administration has shown 
It 13 no longci m possess., on of the goods and is not guilty of 
conversion, vial has further shown the ci cumstauces under 
vvhiulutcPiacd to have possesion is detailed i„ paragraph 2 
of tins reference, and that it took nil reasonable measures for 
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tln' proper ciro of tlic <!0 goods, having regird to tlio fact that ifaRanlal 
the poods were con igned f«r cnmigo b} railway To expecfi 
the Railway \dininistnition to plact a man in each wagon td® c tc i 
hoop watch over the go kIs is to niN tmnd onreasonablo ' --- 

"5 The qtu'-tinii of law winch thcrefoie arises from the 
learned Second Tudgo > deci'-ion is — \\ liether the Railway 
Admmi'-lration l^ to bepre nmed pmli} of wilful neglect, unless 
It shows that th( lo'-s was canned Uj (ire, robbery from a run- 
ning tram, or any otlur unforeseen event or accident” The 
Second Jndgt answers this question m the aflirmatiae I am 
unable to agrte 1 ho answer t« tho question depends on the 
toustruction of the Risk Note ni Form R I read it that the 
Kailwai Aduiinistraiioii is only hahlo for total loss of a complete 
pickage due to their wilful neglect, "or tJie”' theft or^wilful 
ntg ett of their servants, and, further tint certain eventnahties, 
ri- , fire, robborv from a running tram, or any other unforeseen 
event or accident arc not to be considered wilful neglect’ 

I ‘'0 that if it appear' that the loss of tho goods was due to an 
unforeseen event or accident, that at any rate is not to render 
j tho Railnay Administration liable In other words, to render 
I tho Railway Administration hahlo loss must bo duo to some 
other cause anioantiog to wilfal neglect than an unforeseen 
't vent such as fire, lobbery from a miming tram, or any other 
evint ejujtdem fjenenf Thus tho Railway Administration 
js only to be liabl'’ for loss through wilful neglect arising out 
of circomstaiices winch the Railwa} might reasonably have 
anticipated, t ij through tcilful neglect in improperly loading 
the goods or improperly fastening the doors of the wagon by 
which the goods fell out on to tho track, these being the results 
which might have been foreseen The Second Judge considers 
that the Railway Administration must show the cause of loss 
and that it was a loss caused by an nnforeseen e\ ent or accident, 
t otherwise it is presumed guilty of ‘ wilful neglect ’ In my 
^ opinion, the Railway Administration docs not need to show 
' either the cause of loss or that tho loss was caused by an un- 
foreseen event or accident Curran v Midland Great Wesfern 
Haih ay, (189f)) 2 Ji Rep 183, was a co®o where the 
Railway Company adduced no etidenee uhateicr, and it was 
6 
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of proof lie«i, ie,tlie plaintiff lu tins case Icmnot sf'e auj 
sucli evidence liero The learned Second Judge does not siy 
ai vl at jesp<j</ tlio negligence lay He sajb it is more than 
likely the i\a„on doors were open at Dougarwa and the tram 
piocceded with these open doois and the tins were jolted out 
of the wagon But there is no ithimfitue eiidence of this It 
IS met 0 surmise The tins might hive been stolen (not lost by 
"robbeiy ’ for there is no evidence of ivrongfal restiamt, see 
b 390, Indian i*eii d Code) He finds th it six tins were missing 
at Kalol but that it is not clear if plaintiff s t\M) tins were 
ainonjjSt them 1 think there is no doubt on tbe evidence the 
plaintiff s t'vo tins were amongst tbe six tins missing Ho 
evidence hav been adduced to show the two tins said to belong 
to the plaintiff belonged to any one else Iheio is theiefore n® 
evidence of a state of fact-s which m law would amount to 
negligence and on the facts themselves I hold there was no 
^gligence, and finding of fact as to whether the defendant 
Administrition was gmlty of negligence is conclusive under 
S 11 of the l-’iesidoiKv Small Cause Courts Act I find that the 
Oral and documentaiy evidenco show', that the goods were 
placed in aagoo No 5554 in the 37 Up tram and that the 
wjgon oas properly closed and scaled, aud tint the loss of the 
particulif tins iQ tho case was discovered with duo vigilanct- 
and promptitude having icgard to tbe circumstances of 
carriagt. of goods b> railway aoJ the report of their loss duly 
notified To siy that each ot tJiese different witnesses ivould 
inturalli depose to hating done liisdutj and that little reliance 
should theiefore he placed ou tho oral testimony in the rase u 
to jilacc the I’ailnaj Administration m the unfoitiinate posi- 
tion of uot being ible to prove proper care was taken of tlie 
goods Absolutely nothing m disp iragemuit of their story has 
been elicited in cross examiontiou I therefore liold, as » 
finding of fact to complete the statement of the case for their 
Lordships’ opimon, that the Railu ay Administration has slionn 
It IS no longer m posse sion of the goods and is not crmlty of 
conNOrs.on, and has further shown the cucumstances under 
whidi it ceised to ha\o possession as detailed m paragraph 2 
of this reference, and that it took all roasonablo measures for 
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llip proper nre < f tlu <«0 goo liiMng regord to tlio fict that JlasanUl 
the uoods wore con ignc I f r < 'trrnpo b) railway To expect 
the \dnunistmt on to plnet a ni*\n in encli wogon t(| ^ ^ ^ 

keep ttotch over tlio go (H is to ii \ mind unre'isi nable —— 

‘5 The n of I iw which thcrefoie nri^LS from the 

loTrned Second Tulgov decision is — U hether the Railway 
Admmi'lntion is t< be pre mo it guiltj of wilful neglect, unless 
If shows that tlu lo s was caused b> firo robber} from a run- 
ning tram, or any otlur unforoston event or accident” The 
Second Judgi answers this question in the nffinnatno I am 
unable to ngre o I lie answer to the question depends on the 
LOustrncti >n of the Risk Note m Form B I read it that the 
Railwa\ Adtninigtralion is only linido for total loss of aconiplete 
p ick ige due to tlicir wilful neglect, *or' tlie theft or wilful 
ni g ect « f their ficrv int«, and, further tliat certain 6\ entnalities, 

VI fire, robbori from a running tram, or any other unforeseen 
eient or accidont are not to be considered ‘wilful neglect’ 

I *^0 that if it appears that the losg of the goods was duo to an 
J unfore'*een event or accident, that at any rate is not to render 
t the Railway Administration liable In other words, to render 
I the Railway Administration liable loss most be duo to some 
other cause anioanting to wilful neglect tban an unforeseen 
ULiit such as fire, robbery from a ranniog train, oi any other 
evint ejuKflem i/enerts Thus tho Railway Administration 
only to be liable for loss through wilful ne glect arising out 
of circumstances which the Railwa} might reasonably have 
anticipated, r g through mlful tiegled in improperly loading 
the goods or itnproperl} fastening the doors of the wagon by 
which the goods fell out on to tho track, these being the results 
which might ha> 0 been foreseen Tho Second Judge considers 
that the Railwa} Administration must show the cause of loss 
and that it was a doss caused by an onfore’seen event or accident, 

I otherwise it is presumed guilty of ‘ wilful neglect In my 
• opinion, the Railway Administration does not need to show 
‘ either the cause of loss or that tho less was caused by an un- 
‘ foreseen event or accident Cttrran v Mtdlaud Great VTesterii 
Railuay, (189G) 2 Ji Rep 183, was a ca®e where the 
Railway Company adduced no eiidenee uhateier, and it was 
6 
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MaganW held tho Railway could not icly solely on tho Risk Note without 
Porshotom any evidence as to carnage of the goods In that 

B B & C I the Lord Chief Baron held that the fact that the Railway 
Company adduced no evidence whatever was ground for hold 
xng the Company had pigs which formed the snbject matter of 
the consignment in its possession at the time of the institution 
of the salt Possession once having been given to the Company 
waa presumed to continue till the Company showed it had no 
longer possession, or until a different presumption arose from 
the nature of the subject The Chief Baron then went on to 
say that be does not express any opinion as to the extent of the 
explanation the Company must give, whethei it need only show 
the pigs ceased to be in its custody or must go further and 
prove tlio circumstances under which such change of custody 
occurred It was held that the Railway Company’s unaccounted 
for refusal to deliver the pigs in its possession was wilful 
neglect or misconduct ” Now in the present case the Railway 
Administratiou has not only shown tbo ghee is not in its 
custody, but also the circumstances under which it ceased to be 
in its custody Incidentally it may be noted the Risk Note in 
Curran v Midland Great Watern Baxluay held the Company 
liable for wilful misconduct which this Risk Note does not, 
though possibly the same arguments would apply m this case 
In the present case if the Railway Administration was in a posi- 
tion to show how the loss occurred, it is unlikely ♦^he loss would 
ever have occurred, for the Administration would then have 
taken measures to prevent it Moreover, it can scarcely be 
said that the Railway Administration intended to throw npon 
itself the onus of showing the cause of a loss It is true 
I S lOO of the Tvidenco Act throws the burden of proof of a fact 
especially within the knowledge of a party npon that party, 
but it cannot bo said here that the eauxe of loss is especially 
within the knowledge of the Railway Administration What 
IS especially withm their knowledge is the proper custody 
i of tbo goods and that I have held the Administration h is 
I I proved Nor has tho ca«»« of loss m my opinion to bo proved 
I \ by the defendant at all Lven assuming any onns lies on the 
' \ R iilway Adminislratfon onco it has shown the circnmstanccs 
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nnilcr ^liicli it ccn^pd to hi\ocnsto«h of tlie goods, that onus JiaganUI 
would nccording to Curron V MtdlontlG TP ^njZuroy le discharg- 
ed Stction 7o of the Unlwijs Act provides that the® ^ ^ 

phintifl need not show the tinse of the Io~s but, jiraily, that 

section dues uot fr#«M«ie neghgenca on the Ilailivay Company’s 
part and, tccofidly, if it did, the Railway Administration m this 
cise has robntttd flint ppi sumption As a matter of fact, 

‘section 7b is not applicihlo at nil as hire the parties have 
qualified tin ordinary contract of cairnge by railway by a 
l{i«k \oto in Form B I lousider, thtreforc, that even assuming 
the llailwat \dministratioii hac to prove it was not guilty of 
wilful neglect it has pro\ td that in this case and does not need 
to show how tlie loss occurred 

6 “'Wilfal neglect” is to my mind something more than 
oruinary neglect aud has a difTennt Mguilication "Neglect” 
may be duo simply to a carole's oini<sion to do wJnt one should 
do, whilst * wilful neglect” implies that one knows that one 
should do a particular act and deliberately abstams from doing 
It Of course, one may be said to presome to will to omit to 
do what oue does not do, but (hat is an inforonce of the 
law for the purpose of aflixing responsibility in cases of 
omissioti and the law does recognise and give effect to deli* 
berate omissions where it would not to omissions not deliberate 
The discussion le therefore not piirol} metaphysical The 
term “wilful neglect ’ seems to me very similar to the term 
' wilful default ’ and the distinction between more " default ” 
and “wilful default’ lias been rocogmsod and given effect to 
in law, especially in cases between vendor and purohasor, e 
where there is a clause m the agreement of sale that if the 
conveyance is not executed through the “willul default” of 
the Vendor no interest «!hall be chargeable on the purchase 
money from the date of such wilful default (Seo Bennett v 
Slone [1903] 1 Ch 509) 

7 “Then, again, it is argued that it is impossible for the 
consignor to piove wilful neglect of the Kailway Administra- 
tion, but I do not think any such ifupossibibty rt illy arises 
It IS by no means unusual for the onus of negligence to be 
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thrown on n. consignor under the special circumstances of 
a contiict, c g , in the case of goods shipped under a bill of 
lading It has alwavs been held that negligence must be 
affirmative!) proved by the shippei wheie :t is relied upon to 
take the case out of the ci-cepted perils in the Bill of Lading, 
where negligence is not of one ot the exemptions m the bill 
of lading in the shipownt r's favour {37ie Glendarroch [1894j 

p 226 ) 

8 *'J\ow this Form of Risk Note is passed in consideration 
of a cheaper rate of fieight It is a now foim of an older form 
of Risk Note by which the Ratlwaj Administration was 
exempted fiom loss aiising fiom any cause iihat'»oeter Foi 
decisions on that loim of Risk Note see Toonya Eamx E I 
Batlv ay Co , I L R 30 Cal 2o7 

“ lo adopt the Second Judge s contention in this case and hoW 
that the Raiiwav \dnmiistration must prove the cause of loaS 
would be to hold that the R ulway Administration is by tl is 
Risk Note m a worse position than an ordinary bailee {see 
Railway*- Act, S 72) andjet the object of this Form of Risk 
Note IB to lessen in somo degree, tho ordinar) habiht) of a 
Railway Company 

9 ‘ ihe questions theieforo, which I submit for reference to 
their Lordships are — 

“ (al W hetber in order to avoid linbilitj the Railwaj 
Admiuistiatiou is bound, under the circumstances 
f tl IS I »se and under tlit terms of the Risk Note 
111 1 orm It ill the case, in tho eient of non delivery 
of a ton plito consignment to proio affirmatively 
that the ICS'S, was duo to fire, robber} from a 
running trnin, or anj other unforeseen event or 
accident 

"(0 Uther m order to avoid liability the Railwa} 
Admiumtrition is bound under the circumstances 
«I this case and under the Risk Note referred to 
in the cicnt of non dehvoiy of a complete consign 
moiit to proit that Mich non-deln erj was not due 
t . tlie nilfiil n.-n-Icct of ll,c B uhvnj AdmmiBlntion ! 
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“ U Jictlicr iimler tli« tircnmst iiices of this case onco Maguiilal 
tlio Railway Administrition lias pioved affirina- ^ 

till* circumstances under winch it is no longer B B & C I 
in < u«to(J\ of the goods, and unable therefore to — 
gne dehvpry, the burden of proof of wilful neglect 
IS not on the pi nnttlT 

“(d) lit thor the term “wilful neglect ” in the Risk 
}^ote in Korin B m Ibis case is equualent to “neglect.” 

“ My answer to tjncstion* (n), (h) and (d) is in the negative, 
and to ijue'tion (r) m the alHrmatire. The learned Second 
Judge answers ijaestions (a), (b) and (d) m the .affirmatise As 
to qiipsiBon (e) the learned 2nd Judge adheres to his finding 
of fact that the Railway Administration h is nut shown it is no 
longer in pos«e'SiOn of tlic«e goods and «o ho considers he 
docs not require to answer this question I have, however, 
in«« rted the question as I consider that having regard to roy 
finding ns Chief Judge being paramonnt and adverse to the 
finding of the 2nd Judgo on this point the point of law involved 
in the ({uestion arises. 

“ Really my finding of fact on the e\ idence adduced before the 
Second Judge disposes o! the necessity of any repl) to questions 
(b), (c) or <<l), but as the Second Judge has come to a different 
conclusion of fact, I submit the further questions for their 
Lordships to decide if they so think fit. 

“ Tlie Second Judge wishes to add the following two questions 
as drafted by him — 

(e-) The defendant Railway having admitted non*delivory 
and the trying Judge and the Pull Court having both 
held the plea of robbery from a ruumng train not 
proved is not the defendant Radway liable F 
(fj Is the finding of the trying Judge correct, v/s , that 
the defendant Railway by its servants was guilty of 
MiUuI neglect? 

" Ills replies to questions (e) and {f) are in the afiirmative. 

“ As to question {e) it is in my opinion incomplete for the 
Railway Administration not only admits uon-delivery, but I 
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MagailM have held has shown it w no longer m custody of the goods 
parsbotam non-actioiiable cucumstances under winch it ceased to 

B G I },g 1,1 custody of the goods The question is therefore too 
general for an answer 

“ As to question (/) my finding on a question of fact arising 
from my finding on the question of law implied id the term 
* negligence ” is under S II of the Presidency Small Cause Courts 
Act pnnmount I sohmifc, therefore, this is not a question for 
reference is, however, the reference lias to be by the Court under 
S CO of the Presidency Small C<<use Courts Act, the questions 
(e) and (/} drafted by the second Judge aro sent herewith 
Till, plaintiffs weie uureprosented 

Slrangman (Advocate Goneial) for the defendant Company 
JddomenT— T he plaintiffs in thi‘ case shipped two tins of 
fihee for carnage by the Bombay, Barods and Central India 
Railwa} Administration under a Risk Note in what is known as 
Form B , whereby the charge for carnage was at a special 
reduced rate, instead of the ordinary tariff rate chargeable for 
consignments, upou the terms that the Railway Admimstiation 
should be free from all responsibility for the loss of the consign- 
mint from any cause whatever eveept for the loss of the com 
pleto consignment due either to the wilful neglect of tho Railway 
Administration or to theft by or to the wilful neglect of its 
sen ants trmsport agents or enmora employed by them before, 
during and after transit by tin. said Railway provided that 
the tprin “ wilful neglect ” be not held to include fire, rob 
bory from a nmning tram or nnj other unforeseen event or 
accident The plaintiff’s tins were completely lost while 
being earned on the defendants Railway Tlio findin'g of fact 
of the Chief Judge of the Small Cauve Court by which we ore 
bound 18 that the Railwoi Administration have proved afiirma* 
111 el) that tho loss was not duo to the neglect of the Railway 
Administration or its seraants, and that the Railviray Administra- 
tion took all the care of these goods winch could bo reasonably 
cxp( cted 1 his finding would appiar to ncgatiso tho exception 
to fre edom from responsibility specified m the Risk Note AVe 
haso, huwevor, bicna«kcdl» a Bench of two Judges of tho Small 
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Cnu^e Court in the COSO stated to answer certain questions of Uaganlal 
Hw wlucli one or both of the Judges think arise in the case Purs^otam 

The 1st question IS whether in ordei to aaonl liahilit} the ^ ^ 

llailwaj- Adinini'trafion is bound under the circumstances of 
this ca«e and under the tirmsoftht Risk Note in FoimBintht 
case in the event of non dohvory of a Ci inplete consignment to 
proAe afhrmatirelj that the loss was due to fire robbery from a 
running train, or an\ other unforeseen event or iccident ^ 

"W e answ er that ijiiostion in the nigativo Neglect on the 
part of the Railwaj Administration or Ks servants having been 
negatived it la not nec<ssirj to consider the excLptioiis to 
wilful neglett which are -pecified in the proviso of the Risk 
Note 

f pon tlio findings f fact above staled we do not think any of 
the other (|uestiOQs an c 
Costs will be co'ts in tho cause 

Attorneys for the defendant Company— Jl/es«rs Crattford, 

Rroirn S. Co ’ 



RESPONSIBIUTT A8 OARMEUS OF GOODS. 


48 


In the High Court of Judicature at Bombay 


EXTKA(^KDIXARY JURISDICTION. 


before Sir Basil Scott, Kt , Chief Justice, and 
Mr. Justice Batcheloi. 

THE BUMBA.\ BAHODA. X CENTRAL INDIA 
RAILWAY company 
(Orioinal Dependants), Avpiicant^, 

V. 

AMRALAL SBWAKLAL & OTHERS* 

(OntGiNAL Plaintipps), Opponents 

\Wb Iflilian Rnil* ay» Afl OX of SceUon. 72 — RxbIs Noic, Form B 

Not 11. (rceu i) f — Ooods—Loatofportton of complete eoneignmeni — Suit for 
ciympcnaaiion 

100 ( ans ot • glice were dcliTcred to the ]U»lway Company nt Nadnd 
for carrnge to Sarat under the terms and conditions of a Bisk Note 
ionn n (fcriaod) whuh providcfl that the sender of the goods agreed 
to hold the Railwaj CompaD> harmless and free from all responsihilit} 
foraitylo<» destniction or dctcnoratioM of, or damage to, the said con 
signment from any caosc whatever except for the loss of a complete con 
sigmnent or of one or more complete packages forming part of a consign 
ment due either to the wilful neglect of the Railway Administration or to 
theft hj or to the wilful neglect of its servants tranxpnrt agents or carriers 
employed hj them before during and after transit over the "aid Railway. 
Ac Hie 100 Cans having arrived at *“arat, delivery of the same was 
oCcred to the agent of tho consignee who took delwvry of Cans only 
and dt dined to accept tho remaining 5 Cans on tho ground that tho same 

• CiT'l Apihcfttioo So *)S of lOOa under Ertmordinary lunsdictiOD sgaiost 
the dec»»! n of fl 0 Jo Igoof the Court of Smnll Csuopb, Surat in Suit ho 1258 
of loos 

t T1 c ItiA Not hero referred K* one of those eanctiono 1 by the Governor 
Oenoralln Council for adoption oo all lioee of Ratlwav, and it tot out in full 
in Appendix C to thii booV 
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h%d been cut or broken open and the contents were raissing In a suit to B B i 
recover the ^able of the ' ghee atleged to have been Miort deliveicd — 

Hchl (reversing the decree of the Lower (.ourt and dismissing the g ^ 

suit) that there had oeou no loss of « complete package forming part of others 

the consignment that all the tans forming separate packages in the 

con'ig ment were delivered to the consignee, and tnat the fact that all 
the contents of some of the cans wiic lost did not make the Railway 
I’ompany liable under tbc tcims of the Risk Note in question 
Appevl by nav of Vpplicatnn for reaision uudei Section 25 
of tlio Proiincnl Sin ill Causes Coiiits Acr, 1887, against the 
decision of J L Tnisir, Esqmre, Judge of the Court of Small 
Causes, at Surat 

T!te following were the ficts as set forth in the jietition for 
reiision — • 

“1. That early in the month of JIaj 1%8, one Chuuilal 
Datoodar in the name of llhogdal llaribUai (Opponent No 3) 
deliiered to \our Pctitionsia' servants and agents fit Nndiad 
100 Cans of ‘ghee’ for carnage to Surat, to be there delivered 
to the firm of Ambalal SewakHl (Opponoots Nos. 1 and 2) The 
said goods were despatched from Nadiad ata “special reduced” 
or “owner’s risk” rate on the terms contained in a Risk Note 
duly signed by one Pnrushotain Jekisandas as agent of the said 
Bhogilal Bj the said Risk Note, whieh was in Form B 
approved by the Go\emor*Gcneral in Coancil under Section 72 
(2) (5) of the Indian Railways Act, 1890, thesondei of the said 
goods agreed to hold Yonr Petitioners harmless and free from 
all responsibility foranylo«s, destruction, or deterioration of, 
or damage to, the s iid consignment, from any cause whatever 
except for the loss of a complete consignmeutor of one or more 
complete packages forming partof aconsignmeot due either to 
the wilful neglect of the Railway Administration or to theft by 
or to the wilful neglt'ct of its servants, tiansport agents or ear- 
ners employed by them before, dtinng and after transit over 
the said Railway provided the term ‘wilful neglect’ 

be not held to include fire, robbery from a running train or any 
other unforeseen event or accident” 

“ 2 That the said 100 Cans having in due cour'o arrived at 
Surat, Your Petitioners’ servants and agent"* offered debt ery 
7 
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B B A of tho smio to tlie agent of tLe sud consignoos (Opponents 
No? land 2) TIio said a^ent took delivery of 96 Cans only, 
declined to accept tlie other five alleging that the same 
others liad been cut oi brohen open 

" 3, That subsequently the said consignees instituted Suit 
No 12o8 of 1908 m the Court of Small Causes at Surat to 
recover fi om Yonr Petitioners the sum of Bs 312 as the value 
of *ghee’ alleged to have been short delivered to them 

"4 Your Petitioners* defence, infer afta, was that inasmuch 
ns the whole of the said consignment of 100 Cans had as a 
fact arrived at Soiat, and, moreover delivery of the same was 
offered to the Coosigneo’s agent, Your Petitioners were exempt 
from all responsibilitj m accordance with the terms of the EisL 
Note aforesaid 

“ 5 The Opponents contended (1), that tho said Risk Note 
which was pioducod at the hearing and maiked Ex 82, was 
not genuine, and (2), that the said Purushotam had no authority 
to execute tho « ime On a consideration of tho o\ idence adduced 
in tho case, the tud Court held that there uas no doubt 
cither as tn the genmnoness or tho binding character of the 
Risk Note 

0 Hint on tho 27th daj of March 1009, however, the sud 
Court passed a decree for Rs 80 and pioportionata costs m 
favour of the said Opponents 

" 7 lliat aggriocd by the said decree Your Petitioners beg 
to apply to Youi I^ordships under Soction 25 of the Provincial 
buinll Causes Coiiits Act 1887, on the following among other 
groujid‘ 1 , naiiulj 

(n) Tlmt the Lower Court has mi^constiued and mifi- 
understood tho proiisinns of the c'ud Risk Note 
Kx 32 

“ (fc) 'Jlnt the Loner Court lins mioconstrued the ex* 
pro«sioii one or more " complete packages forming 
part of a consignment” in Risk Note L'x 32 
* * ♦ * 



^G^EFitE^T tlMITINt. IIArillTT. 


51 


((f) Tint tlio Tiower Court’s finding tint tliero was i 
lu'S of complete fi\c pickagts foiraing part of the 
consignment of 100 C iiis duo to tliuft by the 
doftiidants (t c , kom Puitionois’) sonants, isiiot 
bisDcl on ail) Ugal cMdcme 1 ho t icts tint tho 
whole consignment of 100 Lnns had airived at 
Sunt, lud dt-littr) of the -imo bad been offered 
t ) the coii’-igni-cs igent art undisputed 


DBA. 

C I Rf 

Acibatal 
Senaklal and 


** (f) That tho Opponents did not adduce evidence to 
proae that tin hae Cans of wlncli tl ey failed to 
taki delner\ nert ontiiely eniptv and lour Peti 
tioiurs snhniu that the doLumtntai) evidence pro- 
duced in the t lie j»roves tint they woto not 


“ (J) Tint It iS not «.lca up ii what matenals tlio Lower 
Court Ins toim, to the contlu^ion that the said five 
C ms wnglied 14 seers Hit Opponents have not 
proved It Hut oien it tin siul Cans vveiglied 14 
betrs, It shews that they could not possibl) have 
I etn quite enifd) ” 

IF C Coyajee, Advocate, (with Cintojoul, Bioun ^Co) foi tho 
Applicants (the Ifailway Company) 

Rainnlnl Ranrl oddm Pkador, for the Opponents 
JcDGJtrvT— -In tins cast we think it is quito cleat that there has 
bleu uo loss ( f a toinpletc package fouuiDg pait of the consign- 
ment All tho tins forinig separate p ickages in the con'^ignment 
were delivered to the consignee Tm fact that all the contents 
of some of the tins were lost does not n iko the llailway Com- 
pany liable under the terms of the J?isk ^foto in Porm B 

We therefore reverse the decree of the Lower Conit and dis- 
miss the suit with costs tiuoughout 


Decree reversed and sitif ih’tviissed 
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The Bombay High Court Reports, Vol IV. Page 129. 


REFEREED CASE 


Sefote Mr. Govch, C. X, and Mr. }Yestioppf .T. 

r.AKIIMIDAS HERA CHAND (Plaintuf), 

V 

THE GREAT INDI AN puNINSULA RAILWAV COMPANY 
(De>endants) 

S\ll dhotre of itlK—Etidenee, qvj'siton of— Act XVJII of 18W 

8 \0—Aci IX of \xJ>, S '^'t—AciXXTIofWA.S 7 
bether or i ot cotton fAbnc* bordered with «jlk, or b&Tiog a portion 
of silk otbci Wise Ubcd in their maiiafacturc arc ' silki id a manufactared 
or unmanut iclorid etatc nronglit up or not wronc;bt up with other mate 
nail witliin tbo meviing of Act of 1851 S lOp is fl question 

of fict to be decided on the ondeiite—not a question of law, to be reserV 
ed foi the optmon of the Hish ( ourt, under Att of 18&0, ^ 
and Act WVI of S 7, B/wntV The Midland Raxltray Company 

("T L 1 1 X 137) followed 

Senihh —1 he proper test for n Judge to apply tii such cs^es is to detcr- 
niiiie wlicihor oi not the trIuc of the silk wrought up with other matcri 
als IS more thin half tiio tiIuo of the fabric If it be not, the fabric 
cniinot be considered to bo silk within the meaning of the Act 
Casi 9t^tod for the opinion of the High Court o£ Judicature, 
jmrsii'int to the protisions of St.ction 55 of Act IX of 1850 and 
Section 7 of A\ct XXVf of 18Q4, by John C’Leabt, Acting firit 
Judge of the Ilombtj Court of Small C'tii'ies — 

" lliis Suit was iiislitiitcd to recover from the defendants the 
'Um of Ra 7111-1 1-3, being danmges for iim-doluery of a bale 
of pifto goods, entrusted to the deft.nilnnts, to be carried on the 
dofLiidnnts' Railway for hire 

"A\t tlip timl Mr llurrel, for the defendants, admitted that 
the C’ompanj had ncrired th« bale, that they had not delivered 
it, nud that the value of it, at tho placo where tt shotild ha^e 
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been delnered, was 77 >, which wis tho \alue of the goods LakhmJdag 
according to the eiidence for the plaintiff The defence was 
tint tho goods were silK, or at least were goods which came 0 I P Ky 
within the operation of Se» lion 10 of Act XVIII of ISol 

“ Un the evidence for tho plaintiffs^ it appealed th it the halt 
in question consisted entiri Ij of dhoire that is, cotton cloths 
ahout SIX \ irds hmg bj three quarters of i yaid wide, avith a 
border of Ssilk at the iiids \ irymg from one in somo dhotre to 
tlirei un lies in otlu rs The pi iintitf did not produce the invoice, 
but stated that the dhotre \ aned in \ due from Rs 10 to Rs 4 , 
tint the\ well silk b rdored and tbit the \aluQ of these d/iotrr, 
withint the ’■ilk liorder, would vary from Rs 7 to Rs. 2 or 
Rs 2-d 0 Plaintiff himstlf stated that tlio silk border ot a 
dfiotre made a dilK rente uf about Rs 2 in tho valuo of the 
article 

‘Under tht-t tircmnst iiice«, 1 was of opinion that the Coin- 
pan\ were, by Section 10 of Act XVIII of 185-1, e\empte(I from 
liability for the lo'S 

“ Ihe plaintiff thereupon lequired me to give judgment, con- 
tingent upon the opinion of the Utgb Court upon tlie following 
question — Did the fact that the dkotu were, to the extiiut set 
forth in the evidence for the plaintiff, composed of silk, exempt 
the Coinpani from liabilitj for their loss Subject to tho 
opinion of the High Court on th© abo\t question, Ignen 
iirdict foi the defendants” 

9lh August — Jhe case laiue on lor hearing this day before 
OoccB, C J , and W e-jteoi p, J 

Dunhar {White with liitn)— for the plaiatiffa, cited Brunt v 
2'l p Midland liailuay Compnnyt^) , liemsteiu v Baxendale 

Green (ITouard with him) for the defendants, commented on 
tho cases cited [supra) 

Coccff, C J — ^Tho articles in qnesUon are stated by fho Fii’st 
Judge of tho Small Cause Court to have boon sent by tlio 
plaintiffs to bo earned on the defendants’ Railway No other 
oiideoco except that of tho plaintiff avaa given as to the value 


(1) S3 Law J., Eich 1S7, *5 C , 10 J«r N S , 181 

(2) 29 Law J , C. P 265 S C , 6 Jur N S , 1056 
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Hera Chand 
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and compoMtion of the goods. Tlio border made a diffeience, 
tiking an average, of abont Ks 2 in the value of each article 
In some of them, tbo valne of tho silk amounted to Rs. 2 in 7, or 
Ks. 2-8-0 in 7. In no ca’?e was tho value of the silk more than 
one-half of the entire value. 

'J'here is no evidence before us as to what quantity were of so 
small a value as Rs. 4 orRa 4-8-0 

The Judge has referred to us the question, whether these 
articles are, oi are not, jsilks wrought up with other materials. 
This IS not a question of law winch, by Act XXVT of 1864, the 
Judge had power to reserve fot the opinion of this Court. 
In Brunt v. Thr ifiHland Itailwaij three of the 

Judges treated it as a question of fact, to bo dealt with by 
the Court bitting as a Jury. So that the Judge is not pro- 
ceeding under the Act m submitting this question for our 
opiuiou, but as it has come before us, I think it right to express 
our opinion upon it »s a question of fact, and as a question of 
fact I consider that these ai tides are not silks wrought tip with 
other materials witbm tbo meaning of the Act 

I ftlioiild take a general test in those cases, whether the value 
of the silk IS rnoie than half of that of tho whole article. This 
consideration would appeal to have intluoucod the Judgment of 
the Court in Li untv. Tl'e Midtaud Jiaihoay Coniptiny.l^) The 
evidence in tins case, ns stated bv ibo Judge, fails to show that 
the slk lieie bore so 1 »rge a proportion to tbo otliei materials a^ 
to bung the goods within the don«*mmatioti of silka wrought up 
with otliiT inateiarJs vMthin the rac.iiiing of tho Act. 

'Wt-TKoi-i, J. -I concur lu holding th.it the .irticles in thi« 
ca«c do not fall within tho meaning oF tho lOtli section of the 
.\ct, as ».ilks wfougJrt up with other in.itonals 

Kot long ago .vw appeal was brought by Ifr. Hayes, Traflic 
jranager of the Hoinbar, Ha.-odn and Central India Railway, 
agiinst V|..anlrain Bhikaiidas, who Ind sued the Company «n 
tlio Court bcIow for goods which had been lo-.t by the Uuilway 
Company, 'llio Taiiio of Iho goods, .19 a whole, bad been 
nseertaimd by the Judge of tho Court below, but fho vnlno of 
(1) 33 Uw J , Ex is?, s c . to Jur. 
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the proportion of 'ilk and tbo other mateiiala bad not been Laithmidas 
n«cert.iined , and the Appellate Court, consisting of myself and 
Mr .Tc«tice Tcckep, reversed the pioctediugs of the Couit O i P Ky 
below, and directed a now trial npon issues framed for the 
purpose of ascertaining the value of the silk in tho goods and 
al'O the value of the ijold in the goods(t) , some of the goods in 
that caso wore simil ir to those m this case — dhotre, with silk 
borders, and some of them with gold in the boideis, and the 
total value of each material was the chief point remaining to be 
ascertained. 

In the Court of Exchequer, in the ca^eof Briinf v The Midland 
Comjiauy{-), the question was treated as a question of 
fict, and in deciding it the Court appears to be guided by a 
principle, ^vblcll principle was to ascertain whether the silk was 
tbo major part of the due, and they came to the conclusion 
that it was, inasmuch as it stood in the ratio of 9 to 7 to tho 
other material, and, accordingly, the Court found that tho goods 
came within the '■ectioti 

Here the \ alue of the sdk was far below the vhIuo of tho other 
material in man> of tbo ai ticks, and in do instance did it exceed 
one hdf I theroforo think that tho case does not come within 
the terms of the section 

(1) See order o( lOtb Januery 13(>6, made id that caie. 

33 Law J Lx , 137, 6 C , 10 Jor ^ 6 . 281 
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In tbc Chief Court of the Punjab. 


Before Boulnois ant? Sivisony J. J. 

JUYTU NAND (Pf.iisTiFF), ArrELUNT, 

V. 

Tin: PUNJAB nAIU\ ay company (Deffvdvnts), 

Kespondems. 

181 9 of Jiaxh ay Oomjx/My — Ac<, XPJ/J of JSVf, iS. IP-- 

i>ctol cr. ?a ourf Z«#iira«« o/orOff« of rpreial taliie— Refusal bi/Ve 

tntdi r h tntitre — /neroai-ed cfmrffe a»(f Iniiiiavce rafo. 

'1 lie plnintilT booked a parcel containinp silk for ile>jntcli by Hodiroj 
from \nirit'-ar to ^Inllni On airitfll at tlic destiintion, tlio pircol wns 
found to cont no hemp ui'tcid of silk Tlie plnintifl xued tlio Companj’ 
for d tmsu'os for the mine of the mIL 

JTcM — Tlini as the pWomff declinetl to insure the parcel and elected to 
book It at owner's n*k the Itadwnp I ompmy were not liable for the In'*' 
niidei S U< of \ci \t III <>l I8.»l 
Aepfal from Atlditionnl Commi'‘9ioiiLr, Ainnt-'P.r, 

I?a/hf}nu for ftppcllaiit 
Gt>u/i!jihurt/ f<*r respondent. 

Suit for Ilv 1 i&b»5-t>, aalno of silk enlnislod h^ phiintiH to 
defondnnl for transport from Amritsir to Multan and lost f»> 
rou/r, 

JUDGJIBNT 

Tlie facts bntJIj are — That on tJio 27tlj of September ISOC^ 
the plnintilT seat a parcel of silk, wi igJnng one mnund, thirt^- 
luue fioers, ISJ clntaks, of tbo \alue of Rs 091*0-3 by Hallway 
from .tinritsar to Mnltaii, foriinrding tlio Raih\a} goods 
nceipt for the parcel to one Joanhir Singli nt the latter place. 
On the arrival of tlio tram at MtiUnn, .lowaliir SiiigJi wont to tlie 
station, ami producing the rrc< ipt clannod Jolivorj. 

After some dtlaa a parcel was shown to him ns that winch Ins 
receipt repnsented, but instead of contnining silk tins parcel 
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coot uned »«n (hemp), n juitcml of little kiltie imd no delivery Jeytu^and 
wTs made to .Tow iliir Sin"li of tlit pircel of silk Punjab 

The pHmtilT filid Ins pHiiit on the CtU of February 1867, 
n£ntn«t the Scindo Railway Company, stating tho abo\e facts 
and claiming the ^alao of the silk at Mnltan pricos 

Tho Railwa\ Company amongst other defences, which inolnded 
the denial that the paiccl forwarded bj complainant contained 
silk, relied upon Section 10 of Act Will of 1854, alleging 
that the plaiiitilT had not paid an enhanced charge for snto 
comevance to which the^ were entitled nndcr that Section in 
respect of silk, nnd contending that this non pajnicnt precluded 
the plaintiff from recovering 

Tho following Issues were fiaed — 

itrjtf,— Whether the plaintiff according to Section 10 of Act 
XYIII of ISoljOn delivering over the parcel to tie Kailway 
Company, dediredthe nature and value of the contents of tho 
parcel, and whether bj reason of tho contents being declared as 
silk un increased cliargo for safe conv unco of tho parcel was 
accepted b} tbe defendant 

SeeonUii,—H so, wlietber the parcel was lost by gross 
negligence on tbe part of the Uailvvay Conipanj’s servants 
Thirdly, —\\ bether tho contents of the parcel when delivered 
to the Railwaj Company were silk, and of wliat value 
fourtll j -^’ihe daniiges due 

The evidence left no donbt that the parcel dehveied to tho 
defendants contain^'d silk, and the rto'-onal lo presumption 
arising on the case w is that tbe sun was substituted wliilst the 
parcel was in the custody of the Hallway Company’s servants 

The parcel was booked at Amntsai through one Ucla Ram, 
tho servant of a person carrying on business in that way at 
tho Amritsar tstation, who, together with Rajkour the plaintiff’s 
B“rvint, on tho luoruingof thu 27tli beptember caused tbe parcel 
to bo 1 ibdled ‘ silk ” m tho presence of Shcodjal, a Railway 
servant B( la Ram was then snpplied with a blank form of 
forwarding note, which he filled in outsidt of tho office of the 
Assistant Station ilaster, Uurdyal A red ink form was used, 

8 
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jeytti ^and such as Bel® Ram, by his own admission, knew to be m use when 
The Punjab are Sent at owner’s risk Bela Ram then coming mto 

Ry Co Hurdyal’s oftice showed tho form, declared the parcel to contain 
silk, and was told by the latter to “ insure ” 'ihis he declined 
to do, and on declining so to do wrote on the forwarding note, 
which IS m evidence, the words, nuJcsan zirnmah mahl, to 
Gooi niukhee ” 

The paicel was sent bearing payment, and tho rate charged 
for the parcel was annas per maund, the rate for silk charged 
by the Railway Company accoiding to their advertized classi 
Ccation of goods and rates silk being in a class of goods of 
which the carnage is charged at higher rate than that of certain 
other commodities 

Accordingly, there being no doubt as to the declaration of 
the contents of this parcel, it becomes a question under the first 
issue, whether the Railway made an extra charge in respect of 
it Section 10 of Act XVIII of 1854 declares that the Railway 
Compan} shall not be answerable for loss of or injury tO any of 
the articles enmuerated in a list which includes silk, (which 
shall ha\ 6 been delivered to the Railway Company either to be 
earned for hire or to accompany a passenger'' unless the value 
and nature of such articles shall have beon declared by the 
person sending or delivering the same, and increased charge for 
the safe conveyance thereof shall have been accepted by some 
person specially authorized to enter into such engagements 
on behalf of the Railway Company. The acceptance of an 
increased charge, m fact, replaces the Railway Company as tlio 
common earner m their common law position of insurers 

Now tho evidence showed that the Rnlway Company have a 
system by which an increased charge is taken in respect of silk 
and the other articles enumerated in Section 10, and that they 
term it the insurance rate 

At the same time this insurance rate is not identical with the 
charge according to tho class of goods or charge specified in the 
adiertized classification of goods, that charge ha\ing reference 
to the Height, traffic value oi merchandize and other considera- 
tion The advertised list of classes expressly states that tho 
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iiicrcised clnrije innde for goods m some of tlie classes does not Jeytu Nand 

include ivliat is turned insurance, and in tins caso Bola Ram ThePnnjab 

showed clearlv tint ho so understood Ins contract with tie 

Company Under the-o circnmstaiuc", it is impossible for the 

Court to adopt tlio view that an increased charge as contem 

plated bv the Act was accepted bj the Railway Company But 

it stdl re nains to consider tlie point that was argued at the hear 

lug that the dofeudants haie precluded themselves from taking 

any defence under Act \\ III of 185t, by themselves departing 

from the requirements of the Act, and by their not having 

affected to proceed m accordance with it when the parcel was 

booked It is cuntondod that not having demandod an increased 

charge, they cannot rely on not having accepted it Insurance, 

it IS argued, is a separate contract, which may be treated as an 

independent transaction collateral to the carrier’s contract and 

not affecting hia liability which is compounded of the dnty under* 

taken in carrying, and the conditions which he and the owner 

are called on to fuI6I by the Act Ihe fact that the parcel was 

sent bearing seems at first to support tho view that the Railway 

Company liaviug accepted the dnty of carrying but not liaving 

made the increased demand which they might have made, are 

liable notnithstandiug the words of the Act 

llie Act no doubt requires, as a condition on which the 
immunity of the Railwiy Company depends that tliey should 
have accepted an increased charge, implying on thoir part a 
demand for it But “increased charge” 13 not increased 
“pajment, ’ and the Act leaves untouched the right of the 
Railway Company to refuse to tako goods unle's tho hire is first 
paid and pre payment may be made a term upon which the 
Railway Company may insist under the power given to them of 
accepting 

Ihe cases decided upon the h/nglish Statute II, George IV, I 
W IV c 68, which, except in requiring a tariff or notice to be 
exhibited of tho sums which the earner means to charge for the 
enumerated articles, does not materially differ as regards the 
points now under consideiatiou from the Indian Railway Act, 
show that the making of the demand may be effected in a general 
way In Behrens v The Great Northern Railuay Company, 
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JeytuNand 30, L J Exch , 153, WiiDB B pointed out the usual steps in such 
The Pon ab Cases under the II George IV and I W IV , c CS “The sender 
Bj Co must first declare the value of the paicel, then the earner must 
demand the extra rate, which the sender either pays and is in- 
sured, or the sender refuses to pay and insure himself, and then 
the earner takes the parcel ” Now, in this cage, as appears from 
the evidence above stated, there was a substantial compliance 
mth all the required steps No doubt the increased charge might 
be made by way of lequiring increased payment at the end of 
the journey But in this case the facts show that neither party 
contemplated the charge being made in this way, and the use of 
the term “insurance’ instead of “increased charge prepaid’ 
cannot alter the rights of the parties The amount of increase 
requued w is not stated by Uuidyal, but Bela Ram on behalf of 
the owner dispen^-cd with further particulars as soon as insarance 
was mentioned It probably is essential that the premium foi^ 
tlie insurance should be either agreed upon oi taken coutem* 
poranoously ivith tho agreement by tho carrier to carry the 
parcel and that tho owner should not be put off to enter into 
another transaction with third parties But the insnrance was 
suggested at tho time of the booking by the Railway servant, 
and declined In t' e present case the words of the Act appear 
to the Court to be wide enough to reader the Hiilwaj Company 
irrespousible for the loss that has been bhown, u haterer may be 
their effect where specific acts of wrong are proved against the 
Company or their serrauts 

Another part of the case requires notice although tho decision 
of it }s based on the Act above mentioned The goods receipt 
contains a printed notice in Eugbah on the back of it to the 
effect that the Railway Company will not bo responsible under 
circumstances precisely the same ns those mentioned in the 
Railu ay Act, to which however the notice does not refer The 
Railway Act does not loterfero with special contracts and it may 
be that m taking the receipt the owner assented to sending the 
goods on these conditions, although the woids nusl-an zxmma 
mail! did not signifj the sender’s knowledge of the above term 
It 13 not neccs'jary lioweaer to discuss tho effect of this special 
notice, as the decision of the case rests on other grounds. Tho 
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exprc«N contnct between the pirtios might liter tlicir position 
at Kw, and the Imbiht} oj Hailwax Coiiipau^ a-! decHred bj the 
Act on tho principle of modus et eonienfio iincwnt legem, but it 
does not affect «;o to do and the terms ot tho special contract if 
tLej are taken to Ua\e been a^sssoiitod to, only reiterate the torms 
of tin. Act 

, 'I he appeal IS dismissed bnt, in rcganl to the defence made 
by tho Companr, eich partj to paj his oivn costs throughout 


In the Ctiicf Court of the Punjab. 


Bejore Boulnois, Lvuhayt and MclvtU, J. J. 
SINDH, PUNJAB, AND Dl.LHI IIAILA\ A^ COMPANY 

(DeFPVDAl*T'>), APPEltANTS, 

V 

RDSTOM KHAN (Puistipp), Rpspondent 

lAaitliiy 0 / llailteay Company /or lost— Act JCVIII of ISj-i, 8 10— D elara 
iion o/the xalue of a J areet conlattun/ «/ «» h 

Two parcels contaitnnS shawls were booked at I aboit Station by tlic 
plan tiff for despatch to Alonghjr their contents Imiiig been duly de 
dared Onnrnval at tho dc tnition one ot tl em was loand nii'isiug 
The Railway Company repudiated their Imhility under S 10 of the Indian 
Railways Act, XVIII ot 18 and the plaintiff sued them for compensation 
for the loss of the parcel 

Held — ^That as the plaintiff laded to declare the valne of the contents of 
the parcel as required by the Act the Company was not liable to the 
daim of the pliiiitiff 

Appeai from Offg Cotntnissionor, Amntsar 
Reynolds for appelHnt** 

Leighton for lespondent. 

Bo^L^ 0 Is, J — Ihe plaintiff sues tne Pwnj ib and Delhi Railway 
Company, for Us 2,500, tho value of shawls delivered by him 
to the Company for oarriago from Lahoie to llonghyr in Beliar 


Jeytu Nand 

The Punjab 
I i Oo 
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‘?,Ddb on 3rd December 1670 The plaintiff sent the shawls by the Bail* 
ivavintwo parcels of which onlyone arrived on the l8th of Decern 

0.f\cl iJelbi J r * iV f' 

% CO bei at Jts destination Ho demanded tho above amount or the 

Rustom pany, and not ret-eivmg compensation brought th>s suit. 

The defence made by the Companj wis non-CommnnicatiOD 
of value of the ah iwls by tho plaintiff, leading to the result that 
thev were protected by the word® of suction 10 of Act XVIH of 
1854, shawla being compnacd m the list of articles in that section 
which enacts, ** No such Railway Cornpany shall m any case be 
anSTve^ihle for loss or injury to {inter aha) shawls which shall 
have been dehveied to such Railway Company either to be 
cairird for hire or to aocoropaoy the person of any passenger, 
unless the value and nature of such irticle shall have been 
declared b) the person or persons sending or delivering the sam® 
and an incieased charge for the safe conveyance of the saoie 
shall have been accepted by some person specially authorized to 
ontoi into such engagomeuts on behalf of the Kaihv ay Company 

At tho trial on tlie 31st May 1871, it appeared that the plaint- 
iff held the Railway Cottipanj*s receipt for the two parcels ol 
shawls, of which he had at the time of booking declared] the 
nature, as the articles wore described as shawla m the receipt, 
and for which lie had paid the carriage These shawls were 
despatched, being charged for at the appropriate rate m the 
classified rates of carnage as advertised b) the Companv The 
non*daUiery was shown and a<j ovidence was given to show that 
the Gompanj by any authorized person had demanded any 
increased charge for the safe conveyance of tho shawls nt the 
time when it was stated what the parcels contained, or that they 
had "iny specially authorized person at hand to receive inousj 
in respect of it 

In fho Court of first mstanco-^that of the Deputy Commissioner 
of Amritsar— the soit was dismissed on the following ground. 
Viz , the absence of declaration of tho valne of tho articles 
dchi ered On fhis poiotthe Deputy Commissioner said — « The 
Court holds that the partial and rncompVte fulfilment of the 
first stop in tho (rinsaction exonerates the dofendants from 
hrtbiht> forthoir seriants’ omission to take the second, i e., to 
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make a deiimud. Plamtifl's claim mil not lie, imsmncli as ho did 
not comply with tho requirements of tho Biilway Act in regard 
to the declaration of the \alue of the goods” Hie Appellate 
Court ^Commissioner of Amrit'ar) took n different view and held 
that there were two questions to bo disposed of first, whether 
there was not such a sufficient and substantml coinplmnce on tht 
part of tlio plaintiff with tho reqmronicnts of Section 10 of tho 
Kailwai Act as to throw npoii the defendants tho obligation of 
making tho demand for tho increased charge or insurance rate , 
second, whether the Railwai Compnm would not be liable in 
case of specific neglect or gross wrong ippearing, notwithstand- 
ing Section 10 Upon the first of tlitso tho Lower Appollito 
Coart considered ivhsi stops would properlj* be taken ;f tho 
consignor, on the one hand, and tho R iilwa} Company’s servants 
on tho other, followed the conrse contemplated by tho Act and 
he expressed his opinion that it was sufficient foi tho consignor 
to declare that the parcel delivered to the Railwa) Companj 
contained one of tho eunmeratod articles in Section 10 to make 
it obligatory on the part of the sorvanh of the Companj 
••pecially authorized to accept the increa«ed charge for the ‘•afe 
comeyancoof such articles to make tho demand for that charge 
Id this case there was no doubt, said tho Commissioner, that 
the contents of tho parcels were declared to be shawls, and this 
he held to be a sufficient conforimtj to the requirements of Sec- 
tion lOto render itobligatorj ontbeapccially authorized sen ant to 
demand the enhanced rate, “ especially,” says the Commissioner, 
“ as shawls come into tho class of goods for winch a higher rate is 
charged to require more than this from the natives of this 
country would be to place them eutiroly at tho mercy of the sub 
ordmate officials of tho Company ” Upon the second question 
raised the Commissioner gave judgment is follows — “ I would 
remark that tho defend ints have nut attempted to show what 
became of the two parcels The plaintiff holds the receipt foi 
them and the defendants say thej ore lost, winch of course 
means that they were stolen in tho defendants’ keeping In 
this case a poor Kashmore, owing to tho gioss negligence, if not 
worse, on the part of tho defendants’ servants, has been suddenly 
deprived of the earnings of years and almost ruined, and it is 
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pleaded that the defendants ought not to be called on to pay 
because at the same time the plamtifT did not declare both 
the \aluc and the iiatuie of the pioperU dohverecl to them for 
conveyance ’ 

The Cotnmi'^sioner also pointed out that in a case formed; 
decided in the Chief Comt in favoui of the Railway Company, 
nnder tins section where there had been a substantial demand for 
the increased charge there had also been a distinct refusal to pay 
it, written on the part of the plaintiffs « hilo at the same time in 
that c ise no specific act of neglect oi urong had been proved 
against the Railway Company, or then servants Iho Commis 
sioner having leversed the decision of the Lower Court on the 
grounds stated, remanded the suit for restoi ition to the file and 
determination of the question of tho \alue of the property lost 
and the amount of damages if any 

An ippeal is now piefcrred to this Court on the gioiind that 
the Railway Company aro not answerable foi tho loss of the 
plaiiitifi s shawls as the \alue and the nature of tlie parcels Tiere 
not declared under bcction 10 of Act XVIII of 18 >4 That 
section, it IS to bo observed in determining the liabilitj of the 
defendants in this case, is followed by one which declares that 
neither public notice uoi prn ate contract on the part of tho 
Company, in respect of articles other than those specially pro 
vided for in Section 10, shall affect the liability of the Railway 
Company, and It is added, ‘ Rufc such Railway Company shall 
be answerable for such Joss or injury when it shall have been 
caused by gross negligouce or misconduct on tho part of their 
agents or sen ants ” 

Iho question raised m this case turns entirely upon the 
trno construction of the enactmeat in Act Will of ISS-fi 
hm.tiug the liubUity of Railway Ooi,.pa„,os case of lo 3 
ana tho iioi-ds most lecene fhoir plain sens ana oraniarj 
ineiuing And »I, ether or not tho result or coiistrn 
mg those words ,n Ih.t way should bo accordance with 
whit might appear to ho tho equitable disposal of this 
cas if the Act was silent, llio Court must adhere to the Act 
as the Court of first mslanco points out But at tho same time, 
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OU1 h rret f»i lih ra ! ocret in cortirg, and the words must receive S P & D Kj 
their full mc'ining with reference to the context m which they Rnstom 
are found The construction of tho nnalogoiis English statute 
by the I nglish Courts is not altogether a complete guide, and 
parallels of this kind aro to bo used with great caution But it 
IS to be observed that the Statute II Geo IV and I "NA ill IV 
Cap b8, (TheCamers Act), and 17 and 18, Vic C 31 ormpon 
malcrta with the Indi in Act and m construing tho provisions of 
the abo\e-quoted Section 10, it will be as well to refer to the 
English Lai\ with all proper reservation The eighth section of 
the English Act provides that notwithstindmg anything m the 
Act, the Carrier shall not be exempt from liability foi loss or 
damage caused by the felonious or tortious acts of his agents 
and there is no corresponding provision in the Indian Act 

Yet here there has been a tortious act, for thecompleto silence 
as to what has become of the goods on the part of the Company’s 
serxants, the absence of an attempt to shew where and under 
ixliat circumstances the parcels of shawls were lost sight of, 
leaxts the only possible Inference that negligence, which in 
itself is a tort, at the least, was the occasion of this loss Tho 
second section of the English Act permits carriers in anticipa* 
tion of receiving parcels of value, to affix a notice m legible 
characters to some conspicuous part of thoir booking office, 
stating tho increased rate of carnage as compensation for taking 
the increased risk of valuablo articles And by the third sec- 
tion if the notice IS not duly affixed, ortho carrier lefuses to 
give a receipt when required, ho is deprived of the protection of 
the Act 

In the Indian Act no notice is required to be affixed, and no 
express provision is made requiring measures to be taken to 
bring the necessity of declaring the value of the articles com 
pnsed in the station Lome to the knowledge of the consignor 
The picture of hardship drawn by tho Commissioner, may then lu 
some conceivable cases be tho rcanlt of tho Act But m using 
the words loss or damage * the English Act employs language 
with exactly the same meaning as Section 10 and in Htnion v 
Dibhtn this precise qiiostion arose wheieupon it was determined 
by tho Court of Queen’s Bench that a earner protected by the 
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S P ctD Ry statute :s not liable for damage caused by his gross negligence 
RuBtom (2, Queen’s Bench, p 646) 

Here, then, by omitting to provide for the liability of the Bail 
way Company, when the loss shall an«e by the tortious act of their 
servants, the Indian Act is less favourable to customers (although 
the majority of them as persons speahmg a different language 
deserve more consideration) than tho English Act, and even 
gross misconduct on the part of a Railway servant cannot without 
doing violence to the language of the Indian Act bo held to re 
store the liability of the Company It cannot be so held without 
importing a provision similar to the closing one in Section 11 into 
Section 10 where it is not found And if the two sections are read 
together it is apparent that the intention was to apply this provi 
Sion only where the property was not of the nature sppcidcd 
The latter kind of property is rendered insurable by payment of 
the increased rate for safe conveyance against tho lower as well 
as the higher degrees of carelessness If then the case rested 
here, tho judgment of the Commissioner could not stand 
Another point remains 

Alchough by tho Indian Act no notice is required to be afSxed, 
and no orpress provision is made, requiring measures to be 
taken to bring tho necessity of declaring tho value of the goods 
to tho knowledge of tho customer, jf he wishes to ovoid risk, 
yettheie must bo some sort of limit to the irregularities and 
misconduct of the Railway official? in conducting business at the 
Booking office 

It cannot be that by the very omission to provide due facilities 
for tho putting enstomers on Iheir guard, the Railway Company 
can effect their own subsequent absolution for acts of gross 
neglect or wilful fraud (to which indeed a door may ha%e been 
thus opened) on the part of thcir own servants who must 
have soon learned the consequences of non payment of the 
increased charge onder Section 10 

Anything in my opinion of tho nature of a voluntary or invo- 
luntary causing tho enstomorto omit to pay the increased charge, 
would place tlio transaction outside the contemplation of the 
Railway \ct altogether Tho provisions of Section 10 are want- 
ing m detail’, for, frame devidently with an eye to the English 
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Carriers Act, one or two <5(Ktions put forward the whole gist of S P 4D By. 
that Act which consists of manj The huidon is all thrown by Kostom 
the Indian Act upon the customer to declare (even when in such 
a country as this it is unreasonable to suppose that ho must know 
that he ought to declare) both the value and nature, and to 
tender the increased charge 

This section must be construed to imply the demand of an 
increased charge, and at a certain stage the burden ought to be 
shifted on to the Company’s servants to conduct the transaction, 
as the Commi'-sioner point-cd out 

Accordingly, with regard to this and also with reference to 
the words of Section 10, which declare that a specially authorized 
person shall be the receiver of the increased rate, it seems to 
me that it miy rightly be held a necessary part of the defence 
in a case like this, for the Company to show that they had on 
the spot a specially authonzed agent instructed m tbisiespect 
and ready and willing to receive the enhanced rate if tendered 

On this point no aid is afforded by the decisions upon the 
English Carriers Act. It is true that in a case nnder that Act in 
which it appeired that the earner’s agent had a general impres- 
sion as to the value of the goods, and did not require any express 
declaration, Lord Douman held that the plaintiff was bound to 
have made it {Poicell on Carriers, p 118, 2nd Ed ). Yet this 
decision, although given in reference to sirailar words, has re- 
ference to an Act m which requirements as to notice and other 
details place the carrier on a footing somewhat different to that 
on which the Railway Company stands under the Railway Act 

The question then is whether m the absence of any allegation 
as to the want of authority in the Rooting Cieri. this point can 
be taken bj the Court in favour of the plaintiff I think not 
On the whole, it seems to me that the decHratiog of value by the 
customer IS intended to precede the reception 6f the increased 
charge by the authorized Railway servant, and that failing any 
declaration of value of the customer and alley,* tion of absence or 
reasonable doubt of the presence of the authonzed agent 
in the Booking Clerk, it ought to be presumed that the declara- 
tion would have been duly received 
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S P AD Uy Witli some dotJbt tbon, 1 conduct th-it this appe-'l omst be 
Eustom admitted Ibo case is one of such hardship that I have gome 
Kban dottbts whether the decision la according to the law laid down in 
the Act, hut tlie words of the Act speak for thcmsehes and must 
uot be set aside by this Couifc I am of opinion that no costs 
'should be allowed to the Railway Company 

IjINdsat, J —The mam points urged in favour of tho plaintiff 
are, that he substantially complied with the provisions of the 
law nhen he declared tho nature of the gooda, and that ho ^as 
led to believe in having to pay the higher and special rates for 
shawls that he was inaiired against loss bj the Company, that 
m point ot fact the j,oods nero stolon, and that Section 10 of the 
Rodwa) Act does not protect the Company under such circum* 
stances 

Tho Law IS clear The consignor tansl declare the value as 
well a«i the nature of tho goods delivered to tho Railway Com' 
pauy if he intends to be insured against loss by tho Company 
If tho allegation that the plam'iff was led to believe that he was 
protected from los«» by th© action of the Company’s servant 
charged witli the duty of taking deliiery of goods be true, I 
think equity would «top m and gvi e the plaintiQ relief, hut I find 
no evidence on this point Thera is no valid reason for thinking 
the plaintiff wt* deooued either intentionally or otherwise As 
to tlie allegation of theft, ou ibis point there is no evidence 
Wo have no valid rciron for think ng the shawls have been 
itofen b} the Company's servants I think the word Moss’ m 
Section 10 of the Act mu^t bo construod in the manner laid 
down in Jdd>«£)n on Toits, p 45S, to the effect that loss 
means lo^s of things by the carrier or his servants m the 
carnage of them either by losing them from thoir vehicles or 
raishying tfiein, so that it was impossible to find them when 
ehoy ought to have been delivered, and not tho loss that may 
iccriie to the owner or consignor by reason of non delivery m 
due time, or by reason of groat delay in delivery of tho goods 
Also eee Pn ell on Carriers, p 103 

If the guard of tho Railway Company steal goods entrusted 
tohischirgL and appropriate them to his own use, it cannot 
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re jeonibly be s ud tlic j,ood«: ire loit m tbe seii«e o£ not knowing S P * D By 
where they are It wis contended for the Compiny that if pustom 
the guard had misippropnnted the shawls to his own use and 
retained the biles m his own possesion, tho Company would 
nevertheless not be liable I im nmblo to take that vilw, but if 
it be correct tho sooner the Hw is changed tho better 

It IS true that in the Carriers Act I Will IV, C 68, the term 
‘ loss appears to mrlude a ftlonious taking by tbe servant of the 
earner, but then bection 8 of the Act protects the consignor 
and mikes the carrier mswenble for tl e felonions act of his 
servant If tht man who diifted Section 10 of the Railway Act 
contemplated protecting the Compmy from all responsibility for 
the felonions act of its servant ho did not act, m my opinion, in 
good faitli towards the public, and it roost naie been by in over- 
siglit on tho part of the legislature that such a law was passed 
eo opposed to the fair and pist provisions of the English Act I 
would rather think, and I do think, the framer of the Act used the 
word loss as used in ordinary parlance and not in the peculiar 
sense which the English Act appears to givo it 

It la my opinion that Section 10 of the Railway Act Will of 
1854 does not protect the Company from liability to answer for 
the felonious act of its servant I agreo with Ur Justice 
Boulnois that the appeal must be decreed and the Judgment 
of the first Court upheld 

5Ixi\ II L, J — ^The plaintiff did not comply literally or f.ubstan- 
tiallv with the terms of Section 10 of Act XVIII of 1 854, ami there 
was nothing done by the officers of the Railway Compiny to de- 
prive the Company of the protection afforded by this section 
I therefore concur in affirming this appeal 1 im ilso of opinion 
tint as the ofiicers of tho Company did not inform the plaintiff 
that ho should pay the insuianco rate if he desired tho shawls to 
be convej ed at the Company’s nsk, the Company should not be 
allowed the costs of this appeal Iho law does not it is true, 
require the Compiny to make any such, communication to the 
consignors of articles of tho kinds mentioned m Section 10, but 
it IS equitably incumbent on it to do so 
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RESPONSIBILITY AS CAEP.IEES OF GOODS. 


Ttie Indian Law Reports, Vol. n (Madras) Series, 
Page 310. 


APPELLATE CIVIL. 


Before Mr. Justice lanes and Mr. J ushce Kernan 
ILIiOOB KBISTMAB (PtiisTiFP), Ap^EI,ul^T 

V. 

(1) THE GIF BAILWAT COMPANi', 

(2) THE MADRAS EAIUVAT COMPANT 

(DPFEKDA^T3), IIE«P0NI>ENTS ♦ 

Iftatulify p/ KaiUiay Compony— TinIttobU orlipl? npt tleflorec?— 4et ‘YFI/J 
Apritis q/l8j4,5 lO-^ct ill o/ 1865, 5 S 

A Kailway Compaoy is not liable for hoh delirerj of articles specified 

in S 10 Act Wilt of 18 it the rftloe of which his neither been declared 
nor iQSorcd 

The protection conferred by that section extend? till ?iich time as the 
consigticp takes dohr-rv and doe® not teminatc on the amral of the 
article at its destination 

In this case the plaintiff sued the defendant-Compames for 
daitiTges, being tbe \ 3 lue of a parcel of silk, which wns deli'ored 
to the Great Indian Peninsnla Railway Company at Bombay to 
be delivered at Adoni on the jVfadr'is Railway Company's line in 
August 1876 

The defendants pleaded that the content? of the parcel had 
not been declared to be silk at Bombay , that silk comes under 
the schedule of articles referred to m Act III of 1SG5^ S 3, or 
S 10 of Act Will of 18M, and that tbe parcel ought to hare 
been itisnreil according to the provisions of those Acts and in 
compliance with the public notice of the G. I P Railway 

• SA 71 of J8S0 fron»tl% decree of J H Nelson, Acting Di^jrict Jndp* of 
BeUirT.ronfirmiBg Iht dccroe of the District afnns ff of Adotii dated 22nd 
October 1879 
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Companj’ posted np nt the Bombij Station where the parcel was mnor Knat 
delivered by the plaintiff’s agent to the servants of the G I P ^ 
Railway Company G i i & ji 

The Munstf found that the plaintiff s agent had not declared 

the value of the patcel orinsuTed it and that the parcel had 
probably been mi«appropriated by tbt Railway servants at 
Adoni 

On appeal by plaintiff, these findings were confirmed, except 
the last, the District Judge remarhing that there was no evi 
dence of the fate of the parcel beyond tl at it had been placed 
on the platform at the Raichore Statiou 

As to the gnestion — whether the defendants were ovompted 
from liability owing to the plaintiff’s failnro to declare the value 
of the parcel and insuro it— the Judgment of the Munsif (con 
firmed by the District Jndge) was as follows — 

The moat important issue m this case is tho fourth, nz , 
whether the defendants are responsible for the parcel owing to 
the failure of the plaintiff to insure it under the law in ^orce 
The important Sections in Act XVTII of 1854 in relation to the 
liability of Railway Companies for goods delivered to them for 
comeyance, are Ss 9, 10, 11 Of these, S 0 relieves Companies 
of liability m respect of loss or injury to passengers’ luggage, 
tjj any ease, unless it shall bavo been booked and separately 
paid for , and S 10 relieves Companies of responsibility, any 
case, foi loss or injury to gold, silver, raw silk silk and othei 
articles of great value particularly enumerated in the section, 
unless the value and nature of such goods has been declared by 
the sender, and an increased charge for their ■^fe conveyance 
accepted by a specially authorised person on behalf of tho Com 
pany, b 3, Act III of 18C5, confirms the above These two 
sections are in favour of tlie Railway Companies S II of Act 
XVIII of I8o4 has a different aspect In Surutram Hhaya v 
The Great Indian Peninsula Ratluay CampanyfD recently 
referred by the Court of Small Causes, it was said that the Iltli 
Section, taken m the aggregate, appears to mean that a Railway 


(1) lliR 3 Bom 06 
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Company sliall be responsible for the loss or injury caused by 
gross negligence or nusconducfc of their agents of servants 
except in cases otherwise specially provided for by the Act, 
eg, such cases as are mentioned m Ss 9 and 10, notwith- 
standing any public notice given or private contract made by 
Such Companies to the contrary fS< e Kiiierjee I'lilsidas v. Tlis 
Great Indian Peninsula Railitay Cornpauy 0) Ihe puce of the 
Silk, said to have been purchased by the plaintiff’s agent and 
llth witness at Bombay, is shown to be Rs 625-0-6 The tra- 
velling and telegram eipenses are not pioved I accordingly 
decide the ‘‘th and 5tli issues in favoui of the defendants 
The defendants have, howevei, failed to produce the delivery 
book alluded to by the plamtifl’a 1st witness, Mr D’Cruz I 
therefore dismiss tho plaintiff’s claim 'issessing each party to bear 
his own costs 

The plaintiff appealed to the High Couit 
r Bathyam Ayyangar, for Appellant 

Johnstone, for the first Respondent, Barclay and Morgan, foe 
both Heapondents 

The Court (Irncs and Kernam, JJ) delivered the following 
JtJDoMtNi —Wo entirely agree with the decisions of tho Court 
of hirst Instance and tho Lower Appellito Couit 

Itia contBiidea liore that tho protection from liability, con- 
leried on the Hallway Company by S 10, Act XVIII of ISS-l, 
in cases in which the value of such propel ly is not declared ati 
the higher charge paid, ceases on arrival of the parcel at the 
place of its destination, and that a higher liability atracbes 
beta etn tho arrival of the article and its dclivoiy Wa thmli the 
protection in such a cose would oxtend to the period at which 
tho consignee takes delncry 

Wo dismiss tho appeal with coats 

(1) I L R 3 Ilom , 100 ^ ^ 
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The Indian Law Reports, Vol. V. (Madras) Series, 
Page 208 


APPELLATE CIVIL. 


Before Sir Charles A. Turnery Kt , Chief Justice, 
and Mr. Justice Kindcrslcy. 

MUTHAYALU VENKATACHALA CHETTI 

(PlAtHTlfF), APPBLtANf 
t. 

SOUTH INDIAN RAILWAY COMPANY 
(TniBD DBreVDANTB), Rbspondikts.* 

RaiZieay Ael, SccUonlO—Luthy cnmmal «f< o/Comj5ani/’» 5enonis— 
5tlrer— P«eIar(ifton— Narur« ^f—lAohtUUj of Com-pamj 

Section lO of the Rait»fay Act, which pro\»des tliet no Railway Com* 
pany ehall in any ease be answerable for lois or injury in respect of gold, 
Bilver, and other excepted articles dehrered for carnage, nnless the con 
ditions of that section are fuldllcd, applies where (be loss has been caused 
by the cnminal acta of the Company s serrant'" SenhU i if, after detlara 
tion made by the sender of an excepted article entitling the Railway 
Company to rcceiTC an increased charg°, the goods are carried ut the or 
dinary rates, the sender would be ertitled to recover m case of Ios& 

The conditions af Section 10 are not fuIGIled by the sender merely 
gmng an account of the quantity and de'^cription of the goods dehrered 
for carnage when required to do so by the bootcing clerk 

To establish the liability of the Railway Company in the case of ex- 
cepted articles the declaration required by Section 10 mast be made in 
such B manner as to intimate that the sender inxites the Company to 
undertake the special risk and is willing to pay the special rates 

TflB facts of this case appear from the jtidgment. 

•S A 177 of 1831 agaiiiat the decree of F Brandt District Judge of TricWno- 
poly, rerersing the decree of C Snn Ayyar, District jrnnsitl of Tnchinopely, 
dated RoTember 13th, 1880 
10 


1881 

October, 11 
1882 

February, 24 
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Jiuibajalu Ramacl andrmjym for Appollmt 

T) e Aiiocate Geneica film P 0 SuUmn) mi Tanant lor 

B I By Respontlents 

— • The Judgment of the Court (Toknep, 0 J , und Kinueeslet, 

J ) was deliveied b) 

Tdeneb, C j —The appellant delivered to the respondents at 
the Ti ichtnopoly Fori Station for carriage foi hire to Botnhat/ a 
box containing seven bare of silver, \alued at Es 4 29b 10 ^ 
The box was weighed by the clerk and its weight ascertained to 
be 128 lbs 

The clerk inquired and was informed of the nature of the con 
tonts but no increased charge for the safe conveyance of the 
parcel was demanded or tendered 

Ibo parcel arrived in doe course at Bombay and was again 
M eighed, when its weight was found to be only 78 lbs A telegram 
was tbcrefoi e sent to the station master at Tnchinopoly apprising 
him of the circumstance, and he was asked to explain the 
difTorence He repludthat the correct weight was 128 lbs No 
information respecting tlio despatch of this telegram nor of the 
receipt of the reply was given to the Traffic Manager 

Tlie consignee was informed of the arri\al of the parcel at 
Bombay, and went to the station to obtain it It was delivered to 
lum without the production of the receipt, which had not then 
reached him from Trichmopoly A demand was made on him for 
the parinent of extra freight, and, as he had not money with him 
a servant of the Comjanv %>a3 'lentwith him to collect the freight 
The bos was opened m the presence of this servant and was found 
to contain twobarsof siher and a number of Klonei It is alleged 
tint five bars of silver 1 ad been removed and the space left vacant 
b) their reino\ al fille 1 with these •stones Ihe box had been care 
fully secured by tho consignor and uo external indications that it 
had been tamporeil mth were observed The consignee has 

«iworn tint lit obtnmel noro eipt for the extra chnrgofor freight 

though he frcquontl} demanded one 
» Tho appellant instituted this suit to recover damages from the 

respondents for tho injnrj occasioned to him bv the loss of the 
silver, which he alleged was stolen b^ a servant of tho Company 
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The respoiideniw pleaded {tnfcraha) tliatllie quantitj of silver Muthayaln 
alleged vras not deli\ erod to them , that no portion of the silver ' 
delivered to them was loat by the iniscotidiict of tlioir servants, g / ^ 

that by the provi'^ions of Act X\T[I1 of 185t Section 10, the Act ^ 

in force at the time the parcel was despatched, flioj ire not m 
any case responsible for tho loss of silver earned for hire, unless 
the value and nature of the parcel is declared, and an increased 
charge for its <!^fQ conve} ance has been accepted by some person 
specially authorized to enter into such lU engagement on their 
behalf, and that no such dtclaratiou had been made, and no such 
extra charge accepted m respect of the pirccl in question f he 
appellant produced his aceoimUand called witnesses described by 
tne Court of First Inst met as respectable mei chants, to prove 
that the parcel on its deliiorj to the lospondcnts contained the 
quantity of silver alleged The Coort of Fust Instance found 
this issue in the appellants faiour and having regard to the 
conduct of the servants of the Company at Bombay it came to 
the conclnsioa that the parcel had been tampered with by the 
servants of the Company while in transit 

It held that the “loss oi injury ' intended in Section 10 of the 
Raihi ay Ad was accidental loss or accidental injury and not loss 
or injury occasioned bj tho gross negligence or cnminal acts of 
the Compao) ’s scivants It also held that inasmuch as the 
appellant had informed the clerk of the nature of the contents of 
the box it was the dutj of the clerk to demand the extra chai ge 
for insurance, and that consequently tho non acceptance of sii h 
charge would not protect the Company fiom liability if the 
provisions of Section lU were othenviso apphcalle On these 
grounds it decreed the claim with costs 

On appeal, the District Judge rea ersed the decree and dismissed 
the suit 

Reading Section 10 of the Railuay Act with the section 
immediately following, the Judge came to the conclusion that 
the terms ‘loss or injury m Section 10 could not itceive tlio 
limited construction adof ted by the Court < f I list Instinoe and 
that in providing that no Railwaj Company should m any cn«e 
be answerable for loss or injury the legislature intended to 
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Mutbavslu Ramacliandrayyar for Appellant 
Cheiti The Adiocaie Genetal {Hon P 0 SiiUnan) and Tarrant hi 
g Rospondents 

— The Judgment of the Court {TueneBj C J, and Kindeesie^* 
J ) was deliveied by 

Tdenep, C J — The appellant delivered to the respondents at 
the Trichinoj oly Port Station for carnage foi hire to Bombay a 
box containing seven bars of silver, i allied at Rs 4,29b 10 Q 
The box was weighed by the clerk and its weight ascertained to 
be 128 lbs 

The clerk inquired and was informed of the nature of the con- 
tents, blit no increased charge for the safe conveyance of the 
parcel was demanded or tendered 
The parcel arrived m due course at Bombay and was again 
weighed, when its weight was found to be only 78 lbs A telegram 
was thorefoi e sent to tho station master at Ti icktnojioly apprising 
hitn of the circumstance, and he was ashed to explain the 
difference He replied that the correct weight was 128 lbs No 
information respecting the despatch of this telegram nor of the 
receipt of the reply was given to the Traffic Manager 
The consignee was luformed of the armal of the parcel 
Bombay and went to the station to obtain it It was delivered to 
him without tho production of the receipt, which had not then 
reached him from Trtchinopohj A demand was made on him fo*" 
the pavment of extra freight and, as he had not money with bun 
a servant of the Companv was sent with him to collect the freight 
The box was opene 1 in the presence of this servant and was fo«nd 
to contain two barsof silver and \ number of atones It is alleged 
that five bars of silver had been removed and the space left vacant 
by their remoi al fille 1 w ith these stones The box had been care 
fully secured by the consignor and no external indications that it 
had been tampered nith were observed The consignee has 
sworn that he obtained no re eipt for the extra chnrgoforfreight 
though he frequentU demanded ono 

The appellant mst.tntod tins suit to recover damages from the 
respondents for the injury occasioned to him the loss of the 
Sliver, which ha alleged was stolen by a servant of tho Company 
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The respon(lcnt‘- picadotl (»»/cr aha) that the quantity of silver Muthayain 
'illeqed vras not deli\ ered to them , tint no portion of the silver 
delivered to them « vs lost by the misconduct of their servants , g n 

tint bv the pi ovisions of Act X\ ni of J85t Section 10, the Act ^ 

in force at the time the parcel was despatched, they are not m 
any ca«c responsible for the loss of silver carried for hire, unless 
the value and nature of the parcel is declared, and an increased 
charge for its safe cunv ej ance lias been accepted by some person 
specially authorized to enter into such an engagement on their 
behalf and that no such dccliration had been made, and no such 
extra charge accepted in respect of the pated m question Xhe 
appellant produced liis accounts and called witnesses described by 
tne Court of First Instance, as respectable meichants, to prove 
that the parcel on its deliver} to the lespoodents contained the 
quantit} of silver alleged The Court of First Instance found 
this issue in the appellants favour, and having regard to the 
conduct of the servants of the Company at Bomlay, it came to 
tlie coDclnsion that the parcel had been tampered with by the 
servants of the Company while in transit 

It held that the “ lo«s oi injury ” intended in Section 10 of the 
Sail ay Aet w as accidental loss or accidental injurj and not loss 
r injury occasioned by the gross iiegligenco or criminal acts of 
the Compau} s servants It also held that, inasmuch as the 
appellant had lufurined tho clerk of tho nature of the contents of 
the box It w as the duty of the clerk to demand the extra cliargo 
for insurance, and that consequently the non-acceptance of such 
charge would not protect tho Company fiom liability if tho 
provisions of Section 10 were otherwise applicable On those 
grounds it decreed the claim with costs 

On appeal, the District Tudge reversed tho decree and dismissed 
the suit 

Beading Section 10 of the Ratluay Aci with the section 
immediately following, the Judge came to the concluMon that 
the terms “ loss or injury ' in Section 10 could not receive tho 
limited construction adopted by the Court of First Instance, and 
that in providing that no Railwa} Company ■should ?« any ease 
be answerable for loss or mjury, the legislature intended to 
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MoiBufsln protect Railway Companies in respect of articles excepted from 
habihtr for loss or ininry bowerer occasioned, unless the 
conditions of the section were fulfilled He held that to affect a 

Railwiy Compiny with liability id respect of snch articles, not 

only must notice be given of the nature and value of the contents, 
but an inciensed charge must be paid and accepted, and that 
as urnmg the notice were proved and it amounted to a fo*inal 
declaration of the value of the parcel, inasmuch as it was admitted 
no more than the ordinary charge had bean paid, the plaintiff 
was not entitled to recover 

Exception I's lahen to the Judge’s rulings on the following 
grounds — 

It la contended tint there is nothing m the Act to di charge 
the Comp my from liabiliiv when the lo&j or injury arises from the 
criminal acts of their <*.iraDt8— Hrod/ev i iro/er7io««e0)— 'that 
the plrtintiS, the appellaut iii this Court, had done all that was 
necea«ary to entitle him to recover u hen he declared th© a alue and 
contents of the parcel , and that the omissioa of the Bailirsy 
Coiupanv to demand an increased charge would not deteat the 
right of the appellant to recover Bfhrens r !Z7je Gnat Northern 
Bathcay Company D 

1 he ca«e5 cited by the appellant’s pleader were decided lu refer 
tnce to the terms of the English Carrifr<t Act, 11 Geo IV and 1 

■\lill I\ , C fib The provisions of that Act are, with some varia- 
tion, reproduced in the Indian Corriere Act III of 1865, but it 
IS espressh de'*hrtd in th© Indian Carrier^ Act that nothing 
therein contained -ball afiect th© provisions of Sections 9, 10, 
and 11 of the RaiUcay Act I8o4 

It Is apparent the Indian Legislature intended to place Rail* 
w i) Compioies tu respect of their liability as earners on a 
difTirent footing from other common carriers It would there- 
fore be nnsafo to look to tho decision': of English Courts on the 
Camera’ fo* a'sistaneo in corstruing tho law re'^ulsting 
tho halulitv of Railway Companies on any point on which the 
language of tho enactments is matenollv different 


(1) s c * r , SIS 


{:) C n 4 800, 8 C on appeal 7 D 4 P50. 
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A comparison of tho Indian Carneri, let and tho Bailuaij A<.t 
discloses «o\eial important diffoicDces between the liability of 
liailw-a) Coiupanio*! as carrier*- and the liability of other common 
earners, and possibh some difference between the liability of 
Railwai Compinics constructed under the provisions of Act X 
of tS70 and the liibility of other Railway Companies; bat 
inasmuch ns the respondents’ Railwaj was not constructed under 
the Act of ls70, It Is iiuneces^ary to decide tho point. 

The Indian Can tort Jet presumes the general liability of 
comrocm carriers for the -afe tonveiance and due delivery of 
goods dtdivered to them to bo carried for lure Its object was 
to afford the coimiiou carriers some piotection and at tho same 
time to declare that the piotcction would not extend to loss or 
injui) rO'Ulting from certain causes. 

In the case of certain articles of value, which wo may term o\* 
cepted arljcles, it enacted that no common earner should be 
li ible for loss or damages to such ai tides when exceeding in 
i*alae 100 rupees aniens the consignor should hate declared tho 
nature and value of the article, and it autboiized common carriers 
after giving public nocice to require payment for tho risk nudei- 


Muthajalu 

VeoLatBcbala 

Ohctti 
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taken. 

Ill the ca«e of articles not excepted, it pronounced common 
carriers with ceitain exceptioos incompetent to limit their 
liability bj public notice, but it authorized them to do so by 
special contract, and having thus provided a certain measure of 
protection for common carriers, it declared in Section 8 that aot- 
witbstandiQg anything thereinbefore contained, every common 
earner should be hable to the owner for loss of or damage to 
anj property deUfered to saeh comer to be earned, where saoh 
loss should have arisen from the negligence or criminal act of 
the earner oi any of his agents or servants. 

The Jtailicaij Act of 1854 enacted that no Railway Corapanj* 
should 117 any case be liable for loss of, or injury to, excepted 
articles, unless the value and nature of the article had been 
declared by tho sender, and an increased charge for its safe con- 
veyance should have been accepted by soihe person specially 
authorized to enter into such engagements on behalf of the 
Company, Section 10. In the case of non-escepted articles, it 
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sintliayalu prevented any limitatron of liability for loss or injury either by 
Ciotti private notice or by express contract but declared the Company 
s i^E b^ble for such loss or in]ury onl} when it should ba^e been 
caused by gross negligence or misconduct on the part of their 
agents or servants Contrastiug the language of these sections, 
we consider the Judge was warranted in regarding the term 
any case’ in Section 10 as including the cases special!} mention 
ed in Section 11 — cases where loss results from gross negligence 
or criminal acts on the part of the agents or servants of the 
Companj — and that unless a person proves ho has fulfilled the 
conditions imposed on him by Section 10, he caunot recover for 
the loss of excepted articles although such loss may have been 
occasioned by % criminal ict on the pait of the servants or agents 
of the Company 

Bradley v Waterhoi ac was decided in lefeience to provision of 
the English Camera Act analogous to that of Section 8, Indian 
Camera Act, m respect of the criinin d acts of carriers’ servants, 
but there is no such provision lu the Railway Act to control the 
opeiation of tbo 10th Section of that Act Unless that it can be 
shown that tlie appellant has brought himself within the terms 
of Section 10 he cannot recover 

Inasmuch as the section requires that to render a Company 
liable an engagement must bo made by an agent specially autho 
ri?ed, It appeals to he left to the option of a Railway Company 
wl ether it will undertake or decliiio the nsk contemplated bythe 
section e have no evidence that the respondents had ever 
cised their option and aiithoiized then agents to enter into such 
engagements Assuming thev have done so is the omission of 
the Companj to make an increased charge i sufficient answer to 
t.o suit > The terms of the Enghsn Carriers Act, Section h 
unless the vilue and nature of such article * * shall have 
been declared * * and such increased cl.a.ge * * he accepted ’ 
suflicientlj resemble the terms of Section 10 of the Eailwiv Act 
to jnstifj the appellant^e pleader in reljmg on the case of 
Brl r,ui V 21 e Great Aorf/ern Jtaiheay Ct upany 

In that ra«o the son ler of a valuable pii tun had made the 
declar ition required bj the Act 1 he Company although ,t had 
given notice It would charge the extra rate authorized, did not 
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demand nor did the sender tender more thin the ordinary late. 
and it was held there was nothing in the Statute which protect- 
ed a earner from liability, if, after a declaration had been made 
entitling him to receire an incrcasod rate, he chose to accept the 
goods to be earned nitliout miking any demand for such in- 
creased rate or requiring it to be eitliCT paid or promised. 
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Seeing that the authority to demand an enhanced payment for 
risk is an advantage conceded to the Company, winch it is at 
liberty to waive, we apprtbend that, if other circumstances were 
proved entitling the 'ender to recover, he would not be held to 
have lost his riglit by the omi'sion of the Company. If it were 
shown a Company had by the delegation of authority to its agents 
intimated its willingness to enter into engagements for the risk 
attendant on the carnage of excepted articles, and a sender had, 
with a view to entitle himself to the benefit of such an engage- 
ment, made the declaration required by the Act to an agent so 
anthonzed, and no extra charge was demanded, we are not pre- 
pared to say that the equitable interpretation of the provisions 
adopted by tho Court of Exchequer and of the Exchequer 
Chamber would not be followed But to establish tho liability 
of the Company, it must be shown that the sender made the 
declaration required by the Act It is not sufficieot that a 
consignor should merely give an account to the servants of the 
Company of the (juantity and description of the goods he delivers 
for cainage. He is required by tho 13th Section of the Act to 
d<i this in every case where a demand is made by the servant 
appointed to receive the goods. If he desires to fix tho Company 
with liability, lie must make a dechiratioD in such a manner that 
it may be understood he invites nn engagement on the part of 
the Railway Company to undertake tho special risk, and is 
willing to paj the increased charge Itohmson v. The South 
Western EailKaij Company (i) 

It IS not proicd ID tins case that the appellant intended to 
invite the Comp my to enter into such an engagement He took 
the box to tho station and delivered it for conveyance without 
intimating the nature or value of its contents When the booking 


(1) 34 L J. C r , 234 
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clerk presumably m the exercise of his powers under Section 
13 inquired the nature of the content^, the appellant furnished 
the information required We cannot hold that this constituted 
such a declaration as would have entitled the Compnnj to make 
nn extra charge, nor the appellant to hold the Company responsi- 
ble for the n'k of conveyance 

On this ground, we affirm the decree of the Lower Appellate 
Court and dismiss this appeal with co'sts 


The Indian Law Reports, Vol. VI. (Madras) Series, 
Page 422. 


APPELLATE OlA^IL 

Before Sti Charles A* Tviner^ JTL, Chief Justice, aHti 
iUi. Justice Muthusaicmi Ayar, 
SAMINADHA MUDAH (PijtJMiri), Petihont:!!, 

V, 

THE SOUTH INDIAN BAILA\ AT COUPANY (DepeKdakts), 

RESrONPEMS * 

luhanUail ay Aft 187o S.U, ScledtJe U (1) Stih^Inntrance 
Tlie term eilks ju a maoufinuieJ sfite and whether wroncht up or 
ROtwrouj-Lt up With other materials a«ed in the «ccoi d vdiedule of 
the Indian Bulwa^ Act 18”** does not apply to all classes of goods in 
which 8ilk may be introduced 

A cloth composed of silk and cotton thread one eigUh being «ill. and 
eeren eighths cotton the proportionate ralae of silk and cotton being one 
to four and a half does not come within the tneauing of the « 3 id term 
Tnis ^tas a petition under S 022 of the Code ofCnil Procedure 
praying the High Conrt to revise tho decree of the Subordinate 
Court at KcQai atam in Small Cousc »Smf Ko 328 of 1882 
Till pfamtifT-ned lor cover Rs 270-1 3, the value of a bale of 
cloths given to the S vth Inthnn Pailvay Company for carriage to 
3fadras and not doli'tred 

•CRP 105- of I-^SJ •rnn«« the decree of R Vega leva har, t^mate 
Jadge of ^eg3pat#m, m Sman Ca3«c Eajt No S 2 S of 1832 



inCLAi \TION INSUl ANCE 01 ABTICLES 01 bPECIAL VALUE 81 


The defence wns that the plaintiff lia\mg neither declared the Bamlnadhh 
valae of the bile iihicli purportid to contitn silk, in a manufac- * ^ 

ttired state and wrought up with other initemK, nor paid an S i Ry 
increased chirge could not rt cover the ^aIHethelcof by virtue 
o! S 11 of Act IV o£ 1870 

The plaintiff 3 claim was dismissed as to all cloths in which 
silk appt ired 

The plaintiff objected to tho dociee of the Subordinate Judge 
on the ground that the Judge bad not admitted eMdtnce as to 
the value of the ilotli, winch was not silk wrought up with other 
materials but cotton wiought with silk 
Guj alacJ ari/fii, for Petitiouer 
Slia r ^with him Grant, for Respoudonti 
The Court (lirNEP, 0 J and MtTiiusAtvui Avar, J ) made 
the following 

OfDvc — It does not appear that the Subordinate Judge took 
am eTidenct as to the fact that the cloths despatched and of which 
ho disallowed tlie puce were of the uatuio described in S 11 of 
Act IV of 187'> lilts would have been proved by tho defendant 
We dire t the Subordinate Judge to le try tho issut 
In compliance with the above order, the Subonliu lie Judge 
pubunttid the following 

Flu hng — With leferenco to the oidor of tho High Court lu 
Civil Miscellaneous Petition No 108 of 1882, I hut the honoi 
respectfully to submit a st iteii tiit cuuiaiiiiiig in;} hndin^'s upon 
ttie quat titj of silk contaiiicd in each of tho sxmples forwarded 
herewith 

‘ Flamtiff produced the majority of the 'Samples and the 
defendant produced a few^ on the next d ly I havo produced 
what IS procurable in the market to joako up the number, hut 
btill thero are one or two whoso samples cannot be procured m 
the market 

‘ Parties examtiiod each a witness and dispensed with tl e exa- 
mination of the rest as they agreed as to tho quiutitj of silk 
coutaintd in each Clause (f) of the becoiid schediilu attached 
to Section 11 of Act IV of 1879 refers genenlly to silks, 
whether wrought up or rot wrought up with other materials It 
makes no roferenco as to the quantity which ought to form part 
11 
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Baomadha of the article mteuded to be included in the said clause [1), so 
liaaali j thought and still think that the sarDj les now forivariled 

S I Ry contain gilk wrought op with cotton thread, and that they 
therefore fall under the said clause {1) No evidence was taken 
nor offered by the Vakils, as they knew that as n native I must 
know how much silk each item of the list ought to contain 
Hence I find that the cloths despatched were of tbo nature 
desciibed m clause (1), Schedule 11 of Act IV of 1879 ” 

Upon the return of this finding the Court delivered the 
following 

JtTDGiiENT “The decision of this case turns on the construction 
we me to place on the terms " silks in a manufactured state and 
whether wrought up or not wrought up with any other materials ” 
We are unable to agree with the Subordinate Judge that those 
terms wei'O intended to apply to all classes of goods m which silk 
may be introduced yet it is difllcult to arrive at any precise 
definition of the ternj»« Mr Shato has called our attention to 
the case of Brunt v 2^e Midland i?atluot/ Company W m which 
a wob known m the trade ns silk web liaving a silk face and 
coDipoaed m the proportion of 1 oz of silk to oz of Indivrubber 
and i oz of cotton with relative vilnes of i2d or (silk) to 

7id (India rubber) ana 3jd (cotton) was hold to be silk within 
the m< aumg of the Act With the exception of articles i, 3, 12 
[h), and 16 not one of tbo pieces of goods produced in this c-i^e 
has n ^ilk face But there areeeverat m which tbo silk forms the 
the most expensive part of the material employed The 
proportionate costs of cotton to silk appear to be one to four 
and a half here there is a larger value of silk than cotton 
Lstinuited at these rato&, wo cousider the niticlo may fairly be 
held to fall within the description " silks Ac in the schedule 
to the Act Allowing 19 Rupees tbo value of goods No 4 (one- 
eighth silk, seven eighths cotton thread) m addition to the sum 
alh wed by the Subordinate Judgt, wo see no rea-on to mtorfiro 
further iv ith the decree 

Tilt parties rt pcrtnol^ willpiy and rec-tno proportionate 
costs of this application 


(X) » B A C 830 
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The Indian Law Reports, Vol XIX (Calcutta) Series, 
Page 538. 


appellate: civil 

Before Sir IF Comer Petheram, KntqJit, Chief Justice, 
and Mr Justice Hill 

IHE SECRETARY 01 STATE TOR INDIA 
IN COUNCIL (Defendant) 

V. 

BUDEU NATH PODDAR and others (Plaintipfs). * 

/ndittH P«»L'‘ay Act o/ ii' 9) S |] — Rath ny Company Uaiility o/-^ 1892 

Carringe of yold and txhtr eU —In$urance Increased tharge for 
PlaintifT^ delivcicd a bos ofc>ina for carriigc to tbo servants of a Hail 
tra} and doclared tl e nature of the conteiita at the time of dehrerj No 
dem'tnd <ra made oti the part of the Rulwaj for an^ increa'er. payment 
for inaurnnte The box I artug miacamed — ITff f on iht authority of 
Tie Great Iforl] rrn Ratlnay Comi any v Behren$,W that the Eaihray 
were liable for the lo«8 

On the 15tli March, 1887, the plaintiffs despatched from 
Dacca station by the Dacca and Mymensing State Railway, a 
wooden box, contamiug specie worth Rs 4,291 14 5, addri-ssed 
to their agent m Calcutta From tho hndings of the Lowei 
Courts it appeared that the plaintiffs’ gomastahs went to the 
Boohing Office and delivered the box to the Rooking Clerk, asking 
him to weigh it They informed him that it contained specie of 
a certain value, and asked what the fire would be for sending it 
safely to Calcutta They were told the fore was Rs 9 1, for 
whicli sum the box would be safely consigned They then paid 
the fare and obtained a receipt No denimd was made on the 

• Appeal from Appellate Decre« No 753 of 1891 against the decree of 

TD Beighton Esq District Jndgo of Dacca, dated th* 16th of Febrnary 1891, 

rereraiQg ti e decree of Baba Krishna OhanderCbatter]! Snhordineta Jadge of 
Dacca, dated the 12th of August 1889 

(1) 7 Jl and N , 950 
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The Secre- part of tho Hulw.ay foi any increased cliargc for insurance. The 
lor India in ' box having been tnislnid or stolen by tho way, tho Railw ay Com- 
Council pany failed to give delnery to the Calcutta consignee. The 
HodhuNath plaintiffs sued to recovei the sum of Rg 4,291-14-5. 

Poddar and ' 

others The defendants pleaded that no declaration under Section 11 


of the Railway Act (IV of 1879) as to the nature and value of 
tho property hid been made by tho sender at the time of delivery 
to the Booking Clerk, nor any insurance fee paid and accepted 
foi tho safe conveyance of tho same, and that tho goods were 
sent at the owner’s ijak under .an express wutten agreemeut 
signed bj the consignor. 


Tho Court of first instance heW that tho dofendant was not 
liable, the plaintiffs having made no proposal to iiisuietlio specie 
and no insiiraiica having been accepted by a Railway servant 
apeoiolly authorised in that behalf ns proudod by Section 11 of 
Act IV of 1870, iDd aocoidingly dismissed the suit on this 
ground 


The lower A|ipellato Court decreed tho plaiiiliff’s appeal prmci- 
pally upon tlia ground that the benefit of Section 11 was under 
the cucninstancis lost to the Railway Company, they having 
leceived the goods after deolaratioa of value without domandiiig 
an extra ol.aigefai iiis.iraiioe and there being no evidence to 
show tliat the iiivuiance cliargo waa brought to the notice of the 
ooiivignees In support of tins view the learned Judge lel.ed on 
llio case of Zlrf,P„„. V. Girat A'„rH,crn J?a,/a„y Colupoamfl) a 

decision upon tliebtat,.toll,Goo IV. and 1 Wm IV, 0 S I 

Tfio defendant .appealed to the High Com t. 

The Adu, cate-, le, .cal (6V C/mrfex Paul), Balao Bora Chua- 

■'wealod for the 

wa?Lt av :f If M ", ““ 

IRSn O, eao.„„ , , ’ ' 1* - Maepherson on Kailwavs, 

C^ej_C^( Lal'ore),App C„,l p ;, 

( 1 ) ao t, j r.eh . 161 , „ „ p,., ^ 
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C'irrjer‘< Act (III of 1SG5) , 11 Goo IV ind I Wra , C 68, The Secre 
S 1, and 17 and 18 Vict , C &1, 7 , ^ BemardW md ^foT^i^ndia^llT 

cases there cited Behereut'^ Grpot AorWiern ^ailiray Council 

cited in TVm/ aiaehella Chef It \ South Intlinn Bailn ay Company (^) Bndhn Nath 
The Judgment of tlio Court {PETHRrAM, 0 J ind Hill, J ) was ^'^others*'**^ 
delnoredby 

PrrtiEEAM, C J — Till'' was an action brought by the plaintiffs 
against the defendant as the onmer of a Railway for the loss of a 
box of corns deliiertd to them to bo catrted and accepted by 
them for that parpo''e The defence is tliat tho defendant is 
protected from liability by reason of S II of the Railway Act 
(I\ of 1879), but tlio fict is that at tho time of the delivery of 
the box to the Railnay people they were informed of what the 
nature of the content'- wis, and with that information they made 
no demand for ani increased payment for insurance That 
seems to me to be within the authority of the caso of The Great 
l^orihern Railuaij Company v Beherem W The head note of 
tlut case is, “ Where a carrier receives goods of tho description 
mentioned lu the 11 Geo IV and I Win IV, C t>8, and the 
person delivering the same has declared their value and nature, 
ho IS not bound to tender, but the carrier must demand, tho m ^ 
creased charge mentioned in the notice afRzed in the oflico, w ire 
house, or receiving house, whether the {,oods are there deluoied, 
or to a servant sent to fetch them , and if no such demand is 
made, the carnei is liable for the loss of, or injury to, tlie goods, 
although the increased chaigehas not been paid” The words 
of the English Act(5) and the words in this Act(6) 'iro jiigcti- 
cally the same so far as this matter is concerned, and we think 
K\i7A veasowwig that applies to these cases in this 
country as well as in England and that this appeil must be 
dismissed with costs 

Appeal dismissed 

(1) 1 Sm L 0 , 0th Lei p 2 

(2) so L J Exch 153 on appeal tee THAN 950 

(3) I L K 5 Malrn$ 20S (213) (4) 7 H and N OaO 

(5) See 11 Geo IV and 1 Wm IV C 68 S 1 and 17 and 18 Viet C 31 S 7 

(0) Pee Act I\ of 1S70 S 11 
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The Indian Law Reports, VoL XIX. (Bombay) Series, 
Pagel59. 


ORIGINAL CIVIL. 

j5e/ore Mr. Justice Bayleij (Acting Chief Justice) 
and Mr. Justice Farran. 

BALARAM HARICHAND and others (Plajnfiffsj 

V. 

THE SOUTUEHH MAHUATTA RAILWAY COMPANY, 
LIMITED (Defendants) * 

1894 Itatlw<iy Company — L%abtlity for los* of goods^-Rciilnayi Act, IX 
September, 18<}0, Sec 75 

— — (1) The words “loss, dentruction or detenorotioB" in Section 

the Indian Ratlwajs Act IX of 1S90, include loss oaused by tlie 
roisippropnation of the parcel by a servant of the Railway Administration 
in chaige thereof 

(2) Lnder Section of that Act it is necessary that both value and 
contents of a parcel (if over Bs 100 in value) should ho declared helore 
the Rflilwaj Admioistrotion can be held liable m respect thereof. 

(3) The payment by a consignor of silver com of the specie raterequir* 
ed by tbo general regolations of a Bailway Company to be paid for the 
carnage of such goods is not such a payment as satisBes the requirements 
of Section 7'i of the Indiin Baihvays Act, IX of 1890 

Cast stated for tho opinion of tho High Court undai Section 6^^ 
of tho Presidency Sni.all Causo Courts Act (XV of 1882) by C 
■\V. CniTXY, Chief Judge — 

“ 1. This was a Bolt brought by the plaintiffs to recover from 
tlie defondont Company a sum of Rs 672-14-G, being the value of 
.a parcel of Rs. 700 in tash, consigned by the plaintiffs from 
• Sait Ko. 4010 of J804. 

(1) Section 75 of tbo Indian Bailwaya Act IX of 1S90 — 

‘ “5 (I) When any articlosnentloood IQ Ibo Second Schedule arucbntsiOed 

In any larccl or p-vetago dolirerod to a Roll way Adoiioiitmtion for carriAgo by 
railway, and the mine of anch articlea io the parcel or package oxcoeda 
h'lndrcl rnpcc*, tho BaBwat AdnunittraUon ahaU not be rcsponaible for tho 


DECHRMION c^IN^mUNCEOPAlTICri'SOl SPFCIM \ALUL 87 


San{;li toBombny, winch the defendant Company failed to deliver, 
le‘5s a sum of Rs 27-1-6 pud tothepl*wntiffinrespecbthcreof by 
the Police Superintendent of the defendant Company 

‘'2 The facts of the rase together with the reasons for my 
decision are fully stt out in iny ^ndgment delivered on tho 4th 
July, 1894, of which n copj is hereto annexed, and to which for 
bre\ity’s sake I cra^e leave to refer 

"3 The questions of law which I beg to submit for tbeir 
Lordships’ consideration are as follows — 

“ (i) \\ hether the words ‘lovs, deterioration or destruction of 
the parcel’ cout iiutd in Section of the Indian Railways Act, 
1890, include loss caused bj tho crinun il misappropriation of the 
parcel by a servant of the Riilwaj Administration m charge 
thereof’ 

“ (ii) ^Miether under Section 75 it ib necessary that both 
value and contents of i parcel (if over Rs 100 in value) should 
bo declared before tho Railway Adninistration can b© lieldlnble 
in respect thereof '' 

“{ill) Whether the plaintiffs havesatisfiedtbereqnirementsof 
Section 75 bj paying for the parcel m question the special late 
required by clause 50 of the defendant Company’s rules (p 47 
of Exhibit I ) to be paid for the carnage of treasure, ^ 

dpstrnctiati or deter oration of the 7<ircoI or package unless the person sen ling 
ur delirerinp the parcel or package to the ad nioistration cansed its value ai d 
conicDtk to he declared or declared them at t) o time ol the delivery of the parcel 
ur package for carria(,e bj ra Iwa^ and if bo required the administration, 
paid or engaged to pa; a percentage on the value ao declared b; vra; ofeompen 
kation for lucreased risk 

(ii) When an; paicel or package of which tl « value has been declared under 
sub section (1) has been 1 at or destroyed or hnS deteriorated the compensation 
recoverable ID respect of such loss destroction or deterioration shall not exceed 
tl c value so declare 1 and tbe burden of proving tbn value so declared to have 
been the true value shall notwithatanding anything in the declaration, lie on the 
] er&on claiming tbe compensation 

(i i) A Railway Admimstratton may make it a condition of carrying » 

I ircel declared to eonta n any article mentioned in tbe Second Schedule tl at a 
railway secrai t autboris»d in tbis behalf has been eatietied by examii ation or 
otherwise that tbe p treel actually contams tbe article declared to be therein ” 


Balaram 

Uatichnnd 

8 Ry 
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“(iv) "W hothei the percentage on the value, mentioned in Sec* 
tiou ”5 which the con«igiior is, if required by the aduiinistration, 
to P' 1 ) or engage to pay by way of compensation for increased 
nsh, is equivalent to insurmce as prescribed by the Company s 
bye laws and rules ^ 

^^4 ihe suit was disin ssed by me subject to the opinion of 
their Lordsl ip$ on the aboi e questions The plaintiff has depo'it 
ed in Court the professional costs Rs 51 awarded against him, 
togethei with Rs 50 to meet the costs of leferunce " 

Clause 50 refened to m the third question was as follows It 
w as contained in the Company’s book of rates, and laid down the 
folloinng regulation with legard to the carriage of specie — 

‘ W Specie —(a) Treasure ibcluding sj ecie bullion, gold and silver 
com jeivellery trinkets, plate Ac, eball be carried at the follovriDg rates 
ii' — 

Pies per inautid per mile 


Up to 27 raaunds 

Above 27 and up to raaunds 2 

81 270 . IJ 

Over 270 mannds 3 


Provided that the charge for any quantity shall not bo less than tbs® 
for 1 smaller quantity according to the above scale 

"/««trnjicc Jiaiei> 

4 Good* or Parte/* — (<i) llo latcs for insurance of goods parcels 
Ac '•ball be ajj follons — 

bold and silver and other excepted articles— 2 aiinas per ICO railts or 
fraction of 100 miles 

Sijbjott to a maximuni of one per cent. 

(b) Tb© in'*uraiico shall m no case be less thin two r ipecs for the 
whole (Iiataiuc 

The judgment of the C/iiof Judge of the Sraill Ciuse Court 
dismissing tho snil was as foUuivs •— 

JonriitM —This IS ft Biiit brought by the plaintiira to recover from the 
d fciiilant t ompany naum of 11^672 lie tho wilne of a parcel containing 
R* 700 consigned from Snngli to Bomb ly by the Inst plaintiff Ramchan 
<Ifft Dayaram w/ ich parcel tfir. defendnr t Company failed to dcliror bat 
, n Hci-oui t « r «l ivh they Iia\o paid to tl c plaintiffs Rs 27 1 C 

Tbi** is a ciisr of some importai co so far ns jt deals with tl p resj onsibi 
hty of a Rnilnny Idmmistration under thi. Indian Railways Act, 18'^ 
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The facts, except as to AThat took place with rogsrd to tlie declaration Balaram 
of the parcel, are not in dispute. On the “Ith June 18‘1I, the plaintiff Uancliand 
Ramchandrn Dayiimm wivhcd to consign a parcel of Hs 700 from Sangh g jj 

(where his farm is earned on m the name of Itaghunath Ilnmchandra) to 

Bombay He accordingly sent the box containing the rupees bj his man 
Ganu Rendsla to one Eamchaudra (mnesh at foaiigli Station It appears 
that Bamchandra Ganesh is a mukadam and does consignment business 
at Sangh for vorions merchants Bimchandra Ganebh tendered the 
parcel to the assistant >-tiition master, whoasked him what it contained, 
to which be replied mpees in cash Ilnmchandra Ganesh also stated be 
fore rae that he had told the station master the amount This was not 
till he I nd been recalled and the question put to him by the Court On 
consideration of the whole cTtdenic I nroioclincdta think that nothing at 
all was said as to the valu< of the parcel that iin question wos put by the 
ac'i'tant station master as. to that, but that he increlr enquired the con- 
tents and made out the various documents ns for a parcel of silver com 
weighing 10 seers The charge mode was dftcen annas in accord ince 
with the rates prescribed for trea«uie which charge was paid by Bam 
Chandra Ganesh The assistant station master, it is true states that he 
asked Ilnmchandra what wns the a slue of the parcel, and that Bamchandra 
replied tbit he did not know I do not feel disposed to accept tins state 
ment ns icruntc It is improbable that the assist int station master 
would recollect exactl} wlnt was raid more than three jears ago I 
think it more probable that it never occurred to eithci the assist tut 
station mat^ter or Bamchandra to think of the value, and that the parcel 
was despatched in what appears to have been the usual way, namely, on 
payment of the higher rates tequired for treasure but anthontiusurince 
The parcel was duly handed to the guard of the tram by name Bolthor 
On the arrival of the train at I’oona no such parcel was delivered by the 
guard, and of course it never reached its destination at Bombay Some 
days later in consequence of its non arrival, enqiuriea were made and it 
ultimately appeared that the parcel hod been atolcu by Belcher He was 
subsequently put on Ins trial in re»pcct of the theft, to which he pleaded 
guilt} and was sentenced to a term of imprisonment which he is still 
undergoing The Police BiipoPintendcnt of the defendant Corapau} has 
returned to the plaintiffs a sum of Bs 27 1 0, the proceeds of sale of 
Belchers effects It was admitted bj the plauitiSs pleader that the 
plaintiff considered that lie had no remedy against the defendant Com 
paiiy, but in consequence of the decision of ST\It[.I^o, J , reported at 
I L B. 17 Bom , 721. he was induced to file this suit 

'Uio defpiulaiil Company laised three defences (i) that the goods (not 
liaMugbeenpropi rly diclurcd, the Company arc not liable under Section 75 
of the Indian Itailways Act, IS'K), (ii) that, if the goods were so detlarcd, 

12 
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the Company took each care of the same as was required by Sections 151 
and 152 of the Indina Contract Act , (in) that the pared did not contain 
Es 700 

As to the third defence, the statement of Ramchandra Dayaram, that 
he saw the Eo.'OO put into the bo* and sent to the station, stands nneon 
tradicted, and I see no reason for sapjiosipg that the parcel did not con* 
tain the number of rnpees alleged 

As to the second defence, I think that there Can be no doubt whatcur 
that the defendant Company hare not discharged the onus which lay upon 
them of showing that they bad fulfilled the duties of a bailee as bid down 
in Section I’ll of the Indian Contract Act So farfrom proving that they 
bare by the admissions of their own witness Air Lindsa}, who gave his 
evidence moat fairly and candidly, shown that they acted in this matter 
as, m my opinion no prudent man could po'^aiblyhave acted. In the fif't 
place they engaged this guard Belcher and put him m a position ol 
trust without making any onquines as to bis chancier and antecedents 
Tuqiiiries were tiien instituted, and although they almost immediately 
found therefrom that he had been dismissed from the employ of the 
Indian Midland Railway Company for criminal breach of trust, for which 
he had suffered six mouths* imprisonment , though they found that snbse 
quently he had left hu employment under the Bengal Nagpur Railway 
Company under circumstances which, to ^ay thf> least, imputed to him 
serious neglect of duty, they nevertheless kept him on md allowed him 

to leniiiin in a position where the highest integrity was necessary. Th® 
only reason for so doing seems to be that they were much m need of 
guards, and thought that Retchor mij,bt be able to clem Lis character 
As these facts were known to the defendant Company in May, 1891, and 
the theft Occurred in Juuc, I am strongly of opinion that in this case the 
defendant Company cannot shelter ihcmselveF under the provisions of the 
Indian Contract Act by <ajing tb.it they have acted in this case as a 
prudent man would have acted 

I now come to the consideratioo of the first iisur Thu turns apon the 

interpretation of Section r, of the Inoian Riulnays Aob, 1890, I Wfly. 

\ owever. Erst deal with the nrgoment of the plaintiffs' picador that that 
Section cannot nhsolre the defendant Company where the loss, detcriora 
tion or do.trnetion has been cun-cd by the cimimd net of one of Us own 

servants It is certainly noteworthy that the words " m any case’’ which 
ociurrcdin the corrcapondiiig section of the Act « f 18*4, and winch were 
the sahject of judicial iiiterprelation.nT L R . 5 Mad 208 (re«iafar/<«fii 

V SoHih In han ItaMiray Cowpawy) do nut occur m tins section, hut tl en 
again there scorns tn be nothing in the Act as it at present stands to e* 
cept the case of the fosa, Ac , occuiTmg m coiiBcqucnco of negligcnic or 
tn.scond.ict of the Company a aen«,.ts. and to say that in such ca-es 
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rexponsibility slirvll ntticli 1 think, tliereforc the section must be talcGc Balarani 
to cover all cases of losses, destruction, deterioration of parcels Uandaoil 
under wbatover circumstance* hor, I think, can much imoortance s HI Ey 

b** atta"hcd to the argument of Mr Manchashanker that there nasno 

loss of the parcel in this case It was lost to the defendant Company and 
to the pHiotiB*, and I do not think itran be said not to be so lost because 
an employe of the Company made away with it 
Then I come to the final fiiie-btion whether these goods were properlj 
declared Having regard to the evidence 1 am unable — and I regret that 
I am unable — to find that they were eo declircd Tne section distinctly 
stated that the person delivering the package to the administration must 
cause the” value andconlenf^ tobedeclared ordLclarethem Now, here 
ni value was declared Ihc declaration of the value has become a fa- 
more important incident under thia new Act, inasmuch as the consignor 
must give the administration the opportunity of claiming a percentage on 
the value declared by way of compeusation for increased risk Unless the 
value be declared, tbe percentage cannot bo ascertained or asked f>r 
1 thmk, therefore, that the declaration of tbe value mnst be regarded as 
a condition precedent to the attacbing of tbe responsibility of the defend 
ant Company I do not think it would be obligatory on the defendant 
Company to enquire what the value was Ibia mn«t it oppears, be de 
dared by the sender fu this respect the wording of the Act has been 
changed , and it seems to me that thin ca*o is eo fur distingnishahle from 
that decided by SiaSlivu J I do not think that under tins section it is 
enongh to declare the contents and pay the higher rates as laid down for 
treasure The admiuistration most also have the opportunity of demand 
mg a percentage It IS not for me here to rulo on the ngbts of the defend 
ant Company to fix the rates or m ike bje-Iaws, but I may mention that 
bye law sr which purports to be an abstract of the Indian Railways Act, 

Section 7v> gives anything bnt a correct view of the provisions of 
that section and the degree of responsibility or exemption from responsi 
bility attaching to the Company under it 

As I Bald, I regret to come to this conclusion, as it seems to me to be a 
case where the defendant Company ought if possible to be made respun 
sible As both parties wish the case to go to the High Court, I make 
my judgment contingent on tbe opinion ot their Lordships Thatjudg 
ment IS that the so t be dismissed, and Rs 51 certified as costs of the de 
fendant Company 

Lang (Advocate Genorol) for the plaintiffs — He referred to Act 
IX of 1690, 8ect^on 72 , Bearn v London and South )Vestern 
Railwatj C impany (X) , Skijrutth v 2%e Cheat estern Bathcag 
Company (2) , Act XVIIl of 1854^ Heefton 10 . Secretary of State 


(1) 10 Ex 703 21 L J Ex , 180 (2) 4 Tmes Law Bep , 529 
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Caiai»m for In ha v Ihtdhn haihO) , Venl atachala v. South Indian 
tianchand Compa»y(^) , Ra.tseti V G I P. Pailicay Gompanyi^ 

^ Intel arity for defemlants — Ue referred to the Indian Carriers 

Act III of 1865, Russell and Bayley on Raihv.ays at p 233, 
Eohimon v The Souths ^Vestern Bailuay Company^ , Te«^o<o- 
chain \ South Indian Bailuay Gompanyi^) ; Illoor Kri‘<^niah 
V. 37ic G I P Ratluay Company (5) 

At the conclusinnof the argument the Court found as follows — 
In the affirmative on the first and second questions referred by 
the Small Cause Court. In the negative on the third question 
Ko ansiver was given to the fourth question. 

Attorneys for the jilaintiffa • — Messm. Matuhatd- JamielTam 
Attorneys for the defendants — ilfessrs. Crawford, Burder & Co 

The Indian Law Reports. Vol. XIX. (Bombay) Series, 
Page 165. 


ORIGINAL CIVIL. 

Before ^[r Jvsltce Baylcy (Acting Chief Justice) and 
Ur. Justice Parian. 

GREAT INDIAN PENINSULA RAILWAY COMPANY 
(OrioiNAi DEirNpAOTs), Appellants 
V, 

RAISETP CHANDHULL and another 
(OnoiitAi pLAiNTUt'’), Respondents* 

Igai ilrti/i'-Jy Comj my — Indian Itadicny Act (JF of 1879), Sec l\—I/osi of 
gooih — Lt ihihiij nf Company — Deelarntion of lultie and nature of grW« 
~ and payment of tneriaeed et arge^Limxlaiion Aet {XV of \%11),Seli 

■ 77. Art IQ 

In Jatniarj,18‘’0, abox contaimng rupees was ddiveted by tUo plfU'it 
,lTi< Jo ibe il( fi iiilintCoiinniij in pomliaj tobo carrird to '^aiiRor. f'rotn 
0)1 I n I > Calc, STS (3; I L R,17Hom,72T 

(2) 1 I. n.SMal 20S (1) 341, J (C P) 234 

(S) 1 1, K S :ilaU , SIO 
•Snitbo C.T0ori892| App.otNc, 600 
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the evidetice it appeared tint the pliintifls did not intend to insure the G. j p Ry 
bos The 1 ox was taken to the bonking office at the station and the '■ 
Parcel Clerk a-ked what it contained and was told that it contained com, Chandmnl! 

and he Icanit casnally that the nmnuiit was Rs oOOO The clerk clnrqed 

Ra 18 1-0 for the box, which was the treasnieratc foi cxnnge This 
«nm was paid nnd the box w is dnlj despatched but was lost or stolen in 
tbe coarse of transit The pi iintifTs sued to recover the Rs hOOf* The 
defendants contended that, InvtnR regard to the ptovisions of Section 11 
of Act IV of 187'^, they were not liable, nixsmach as (1) the contents of the 
box had not been duly diaelosed, n« r (2) had an iiicrea'ed charge been 
paid The pHintifTs obtained a decree m the lower Court On appeal, 

Held (reversing the decree) that the defendant Company not liable — 

(1) Because there was no sufficient dcctaiation of the value and con 
tents of the boT 

(2) Because the sum paid by the plaintiffs for the carnage of the box 
was the ordinary charge for treasore, and was not the increased charge 
which under Section 11 of Act IV of 1879 should have been paid in order 
to make the Company liable 

(I) PcrBiTLtT, r —That the claim of the pliintiffs was one against 
the defendants for compensation f >r losing goods and fell within Aiticle 
30 of Sehedtilo II of tbe Limitation Act (XV of 1877) and that as this 
80 it was not brought until after the expiration of two years from the date 
of tbe loss it was barred by limitation 

Apfeal by tbe defendants from a decree passed by Starling, J (i) 

Tbe plaintiffs filed this suit lu December, 1802, to recover 
Rs 6,000 from the defendants, being tbe value of a box delivered 
to tliom at Bombay to be carried by them to Saugor, but which 
had been lost 

The plaintiffs alleged that the box id question c intained 
Rs 6,000, and that on the 3rd January, 1890, the} delivered it 
to tbe defend mts, consigned to Raghunathdab Hainirniull at 
Saugor Tbe box weighed over two maunils, and was dul} 
sealed an 1 addre^ssed both in English and Marathi. 

Saugor is a station on tbe Indian Midland Railway, about 
654 miles from Bombay and is tbe terminus of a branch line 
running from Bma Junction on tbe main Ime of the said railway 
midwaj between Bliopal and Jhansi. 


(1) Sfe 1 L B , 17 Bom , 723. 
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G I P R/ 

Ratsett 

Cbandmoll 


Tlie question raised in this appeal v>as Tphether^ having regard 
to the provisions of Section 11 of Act IV of 1879,(0 the 
defendants were liable for the loss of the box. The defendants 
contended that they were not liable, inasimich as (1) the 
contents of the box had not been duly declaied, nor (2) had an 
increased charge been paid. 

A booh setting forth the rates charged for diffetent cla'^ses 
of goods was put m evidence. These rates were stated under 
different headings. The following passages from this book were 
referred to in argument — 

■18 Pareeh — The rates for parcels ire — " (Then followed a table 
setting forth the rates) 

“ Fmb, fruit, vegetables, bazw baskets, meat iti small qnentitiea (not 
more than 20 seers) are charged at half parcels rates at ownei’s nik 
subject to a minimum of two annas, Ac , Ac 
“2\ Cafriaget" (rates set forth) 

“23 Dog*' (rates set forth) 

“34 —-Baskets of eggs are charged at ordinary parcels rate ofl 
actaal weight, 

“3^, duller— In baskets booked to Byculls by passenger tiam from all 
stations are charged at 3rd class goods rate at oiv ncr’s risk. 

“ Opium ~{a) When more than one ton is sent as one consignment, the 
whok consignment ahouM be charged for at the parcels rates upon the 
total aggregate weight and upon each package These charges are at tliC 
owner’s risk in each case For the insurnncc charges, ste clause (e) of 
this pnnigraph 

****** 

“(c) Upon opium which is carried at the Company's nak at 

parcils rate by passenger or mixed tram the folloiring charge is to be 
inadi for insurance in addition to the charge lor convoynnee, namely — 
(ihon follow tlic charges). 

(1) Indian Railwayi Act IV of 1879, Seetiora 10 anti 11 s — 

10 Fvery BgrrcTneot purporting to limit tha obligation or responsibility 
Smposrd on a earner br railway by the fnOiftn Contract Act, 1872, Sections 16t 
an.l ICl, in liie ciso of I<i«a, dcatruction or deloriomtion of, or damage to, prO’ 
party m • I far ns it purports to limit aneh oliliifation or reaponsibility, he 
void ntilcas— 

(a) St fs In writing aigncsl by, or on behalf of, the person sending or deliTcnng 
such properly, and 

(t) Is cthrrwii* In n form approvrsl by the Gornmor Gnneral m Council 

11 When any property mintlonel m the second scbeilnlc hereto atineied )* 
Cl ola5n*»i In any parcel or pachage delivered to a carrier by railway, the carnet 
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“3*1 TrccMure, iiTflf'', Af — Tbo charges aud arrangements for the con- Q I P By 
Tejance, over the G. I P Rulway, of treasure, that i», specie, bullion, n^igett 
gold and silrcr, wl ether coined or uncoined, and copper coins (whether Chandmull 

belonging to the public ortoGoTernment), aodof pitte, jewellery, trinkets, 

Ac , are the following, namely — 

“2 First— For ill treasure (except topper com) tbe charges, per 
maund, per mile are at the following ‘•cale, namely — 

Fp to 27 mannds at 2^ pies. 

AboTe 27 „ and np to ol 2 „ 

Above 81 „ „ 270 U , 

Over 270 „ 1 pie 

* * * * * 

“ (6) Treasure wbicb is not msored, nhetber it le in owner’s charge 
or not, is aluaiB carried at owner’s risk, and the Company are relieved 
by Section 11, chapter 3, of the Indian Railways Vet, 1871, from all 
responsibility or nsk in regard to such treasure 

* 40 Inturanee e/orye» — The following nre the rates end rales for the 
Insurance of goods, live-took, parcel^, treasure, Ac 

‘ (2) Insurasce charges are made in addition to tbe ordinary charges 
for the conveyance of treasure partele, goods, hor»es, Ac, ond mu t 
always be prepaid 1 be contents of packages which are insured mnst 
always be examined 

'• f3) The Railway Compauj is not responsible whether they are insured 
or not, for damage to horses arising from fright or restiveness, nor for 
damage to horses or other articles of any kind which may be caused ly 
delays to trams 

(4) Station masters are authorized to insure both locally, and through 
with other railway s, articles and sniraals of auy kind (opium and horses 
only excepted) np to toe value of five hundred rupees Applications for 
the insurance of articles aud animals (except opium aud hor es) valued at 
more than five hundred rupees, should be referred to the District Traffic 
Superintendents at Bombay, Sholspur, Bhusawal, Jabalpur and ISTagpur 

shall not be liable (or loss, destruction or deterioration o(, or damage to, sack 
property, unless at the time of delivery tbe value and nature tb'^reof have been 
declared by the person sending or deliveriog the same, and an increased charge 
for the safe conveyance of the same or an engagement to pay such charge has 
been accepted by some railway servant specially authorised in this behalf 

When any property, of which the value and nature have been declared 
under this section has been lost, destroyed or danisiged or har deteriorated, tbe 
compensation recoverable (or sneh loss, destruction, damage or deterioration 
shall not exceed the value so declared 
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nrd Assistant District Traffic Superintendent, 'Mnurmr, the Goods Traffic 
Inspector, ^ya^l Bandar, the Goods Superintendent, the Passenger 
Superintendent or to the General Traffic Manager, Victonft Terminus 
#***■»" 

“ Subject to the condition that when the insurance charge for an article 
valued at more than fi%c thousand rupees cornea to less than the charge 
for five tlKn''md rupees (that is 50 Rs ), the latter charge is made For 
instance for an article valued at six thou«and rupees the charge for 
insurance will be fifty not thirty rupees ' 

The evidence gi\cn at the lieariug as to the despatch of tie 
plaintiff’s box of specie from the Bjculla Station at Bombay was 
as follows — Ibe manager (MotiHl PanaHl) of the plaintiff’s 
firm said 

" Another man Buna came and packed them in a box m my presence 
The bags were cich tied op with stnng when I received them from tbc 
currencj office and were not opened on the road to the shop Each of 
the hags was weighed before f received them The bags were not opened 
before they were packed ^ heo they wci e packed tho lid of the box was 
nailed down andtbo box was covered with gunny cloth sewn up, and seals 
were placed nloog the senms. and the box addressed to the consignee st 
^augor Then it was token in s carnage by mo and Buna to BycuH* 
Station Oo the road to the station the box was not mterfered with m 
any way c arrn ed at Byculla Station about 7 r m , and the hoi was 
taken to the booking office, and Buna told tbo pared clerk that tbc bos 
contained three bags containing Re 2(K)0 each. It was weighed ond 
ehowed 2 maunds and 5 score Then I asked the clerk to take the rooncj 
for carriage and give roo n bill I paid him what he asked and ho gave 
me a receipt This is it 

“I paid Rs 18 ] 0 which was the amount lie asked for Ihat was all 
that took place The box was addressed to Haghunathilas Hamirmuh 
Saugor It was written on the gunny with ink 

Buna, who was ulso examined, said — 

“ I and Molilal mok the box in a carnago to the Byculla Station wl cr® 
I jtliirf.d it on the scale in the parcoU office The box and its contents 
wen then in tbo same condition aswhen it loft the bIioji I told the clerk 
the l)ox contained thrc<» bag" each containing Rs 2 000 This is the man 
(lonsoca) I told him the Imx was to go to Saugor and that he should 
cl argowhat hepleasM The clerk ticn asked mo to shake tliehox. which 
I did Mid tie nipcc" jingled \ftcrwnri1s Alotilal pail tho moncj and 
we gjt A receipt and then retort e«l home ’ M\ f en we nmved at 

the station, tlio clerk askeil what was in the box I di 1 not say the boj 
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contained •^ilvi.r (c/nii ft) Tlic clerk did not n»k if «e wiblied to insure G I 1’ Ry 

Wchadll' 20 or Q with ns to paj for tlic tirnijje of tlie lioi, I do not „ ” 

I «■ ■ . > 1 I Raiaett 

rcjncmbcr nlietbcr it was niort, tli in «s > >, as Alotilal iiau tlie moiiej Chandmull 

For the defend lilts tilt nssii^t uit p ircol cicik (C JI Fonseca) 
at the Btculla btation was examined Ho said — 

" I recollect the I'lrctl biiuR brought Tlien were three ]ier«ons who 
broiicht it, Alotilil und Buna being two of them ben they brought 
It, I asked them what It Ctnitiiined iid tlicy said ‘ C/ rolm Thej 
then said iher wantr d »t dcapattlicd to s iiigoi I then wrote the receipt, 
charging tlic i nrii^t at treisnrc r\ic lhe> gaic me some monej, I 
gare ihrro the chau^'c and they wtiil nw »\ Ihe parcel wia put into the 
brake hj the Tuukad im w itb the Ubol on it It went bj the mail train 
^\edoiiotgcl a icceipt fiom t) nmkadam I his is the totinterfoil I 
bad often specie before fiom these ttrj i>or«ons ihey neter had insured 
their specie 

Tho defendants’ TratTic M loa^or (H Condor) gave evidence 
as follows — 

“There i& an ordmarj rate lor paiicU and anotdiimry rate for carrying 
trea«are apart from insurance the ittsuraocc is cutia 
" e hare & working agreement with the Indian Midland Railway Com 
panj and we 1 ad it m Jannaiy The conaorsation I had with tlitse 

ppopk was 111 Y ngl sli one could speak English, and the other 1 think 
could not 'ly uiipre«sfon is that we spoke ofsilvei all the time, not 
^pecle A larger rate is charged for carriage of treasnre at owner’s risk 
than for ordniar> parcels at Company a risk \\ c charge it because it i« 
moie laluable nud there arc many other articles of a valuable nature for 
which we charge higher than ordinary rates, sonio being earned at Com 
pauy a risk and some at owners I.rcrything that goes bj a passenger 
tram i' giien into charge of the guard 

“ Wc do not accept treasure nt all ot any late lower than the rate 
charged in tins case 

The Traffic Inspectoi (C Bedford) stated as follews — 

“ I have checked the charge of Rs 18 1 0 in all on this jiarccl with the 
weight as described on tbc counterfoil of the waybill It is ‘2J pies pei 
maund p*r mile multiplied by 66X miles, the distai ce from Byculla to 
Saugor, and multiplied by 2i maunds, the weight of tho parcel That 
calculation is m accoruance with Knlo JU at p bit of 10 (coaching tariff 
book) The insuraoce which wonld hive been pajahle, n'-suming the bos 
to contain Its 6 000, would amoant to Bs 52 8 0 nccoiding to the rule 
on p 68 The ordinary parcel rate for enchahoxifit did not contain 
treasure would have been R*. ? If the clerk bad been told that the box 
13 
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O I r Uj contained Es. 6 OOO he would not hi»rc been a' liberty to insure it but 
r would have bad to pply lo the station master and he would hare had to 
apply to the Dh net rratfe Sapertntendeut os proiided bj Rnle4at 
p 68 Uninsured treasure IS. at owners iisb-~ritl'‘ o, p 6” 

The eitra ralci&iot chaifiLdthat extra carfe mvj be taken The 
Riilw ay Compii y do iiotl mg for it Irat carr^ 

&TAJ tiNo, J,LtIdthat tilt, Company were liable, and gate 
judgment for tlie plaintiffs \.see t L R 17 Bom , 723) 

Ihe defendants appealed 

Lang ^Advopvte Geiietal) auu KirKj^atricX for tlie appellants 
(defeudimta'' — The Company have powtr within certain limits to 
presciibe the rates tt which they will tarry goods on the railway 
(See (?oiernnr?iM»n ffe 30th April, 1868) They have accord 
mgly within those limits fixed certim ordinary rates which vary 
for UiCeruit kinds of goods, e g there is an ordinary obargo for 
parceU gtner illy, an oidmary charge for opium, and an oidinary 
charge for tieasuie Ac But where only tlua ordinary charge is 
paid for treoMire, Ac , the Company « expressly exempted from 
Inhiliti by ‘iectioii II of A.ct I\ of 1879 lhat section fises 
the Ooiiipauy w th luhility only where an "increased charge 
18 paid Tlio question horo, tlioiefoie, is whether the payment 
midc for tlie plaintiffs’ box was tho " ordinary charge” or ihe 
" incroast d chaigi ’ o contend tb it it was the foinier and not 
the 1 ittcr, and that therefore, <ho Company is not Inble Section 
11 empowers the Company to make au "jucroa>-ed charge,’ 
and the Comjiany by its rules has dccl ired that the incroascd 
chir^o •jhnll be the "jnsuriince charge” There is nothing m 
the Ac* to proa ent tho Coin| any from doing this so long as the 
charge is withiii the prescribed limits Tho "increased charge ” 
iiu uis not in increase ii|>on the ordinary charge for porcel* 
gcneralli, but an incrcisc upon the ordimri charge {or treasure 
TJu fact that this htb r charge for treasure is higher than the 
cliar^e Fur parcels, docs not uiike it an "mcrcised charge’ 
Ih me is not tb< standard by which all other charges 

art measured Tho ordmarv * treasure charge” has no relation 
to tht thiirgo for ‘pircels,” and tho 'increas ” spoken of m 
tho section intaiis an mere iso upon thy ordinary treasure charge. 
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and not (as contendod bj* tlio plaintiffs) a higher rate than the G I P Ry 
charge for parcels The Court belon has erred in nssuming that Rauett 
the rate prescribed for “parcels* i'« the standard bj Mhich all ChandmnlL 
the other rates are to be measured The plaintiffs’ goods wore 
not insured i here n is no application to tho officer anthorized 
to insure, and no proper declaration The suit, mortover, is 
barred by limitation The following authorities were cited — 

Act IV of 1879, Act Will of 1854, Se<tion 19, Indian Con 
trict Vet I\ of 1872, Section 151 , Stnt II Geo IV and 1 "Will 
IV, C 68, Secretary of State for ludta v BniV n KatH^ , 

Behrens \ Great Aonlieru Railuay Company^?) , Vcnlataehala 
V South In {\nH Bailicny GompanyC^) , Jioltnson v The South- 
)Veiitern ^aibra^ Companyi*) , Great Meatern Iia%luay Com- 
pany T McCarthytfi) , Irratiady Flotilla Company v Biiguan- 
daitfi) , As to limitation, the Liiuitaticn Act (XV of 1877), 

Schedule II, Art SO and 115, Jlohanstng v, Eenry ConderlB , 

Britieh India Steam \aiigation Company \ llajee Mahomed 
Eaach and Company^^) , BanmtiU v Brttish India Steam Fail" 
gation Cotipany W 

Jiuerority and Seolt for the respondents (plaintiffs) —The 
Court belon was right m bolding the defendants liable as bailees 
"We adopt fhe argument in the jud 'raent, which was this —Act 
IV of 1879, Section 10, imposes upon a Railway Company the 
liability of a bailee upon all articles can led But by Section 1 1 
in the case of silvei, Ac , that liability does not attach unices an 
“increased charge” is paid Upon sach payment being made, 
that liability, (t e , of a bailee) attaches That increased charge 
18 plainly not an insurance charge, but merely tho further charge 
necessary to impose the ordinary liability of a bailee upon the 
Company fortxceptid 'irticles which would lest upon it for other 
goods without any such increased charge Ihe Company cannot 
decline all responsibility for treasure Ac, unless it is insured 
But it 13 contended that they lIa^e done this by their iule« 

(1) I L R 19 Calc 538 (6) L R.lSInd Ap,121 

(2) C H an 1 N 360 7 H nnd N 9SO (7) I L B 7 Bon 478 

(3) I L R 6 Mad , 208 (8) I L R . 3 Mad 10“ 

(4) 34L J (C P) 234 ® I L R 12Calc,4‘7 

(5) 12Ap Ca,218 
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G I P By They contend that m order to mate them liable for treasure it 
Baisett must bo insured, that is to ‘•ay, that they have povrer to require 
Ch tndm iill. ^^0 increased cbaigos, tts, first an higher charge for carriage 
only, the payment of which however, imposes no liability at all 
upon them, and, secondlj, a further higher chatge nhich im- 
poses upon them the liability of insurers The Act does not 
sanction this It cont**mplatea that vithont insuring they must 
carry treasure and other excepted articles as bailees, with the 
liability of bailees jost as they carr^ ordinary goods, but for the 
excepted ai tides they maj under Section 11 make a farther or 
"increased ’charge We rely on Chogeviul v Commission'’’'** 
<§ c , of the Po> t of Calcutta (0 , As to limitation, this suit is not 
barred All the authorities will bo found m Kalu Bam v 
Madras liatWay Co upanyiV aud Sas^aji v The Bast Indian 
Radway C' mpanyf^) , As to the declaration of those goods, we 
rely on Btadbuiy v Sutton (4) 

C J (Aitino) —The plaintiffs, who carry on business 

m Bombay as ahrofJe and commission agents state in their plamt 
that on or about the 3rd January, 1S90, they delivered to the 
defendants at tlieir «!tation at Bycnlla a box containing Rs 6,000 
to be earned to Saugor a station on the Indian Midland Railway 
The box was consigned to one R ighuuathd is Hamirirnll at Sau 
goi and weighed 2 roaunds and •> seers and was sealed with the 
plaintiffs seal and addre-'sed to the consignee m the English aud 
Marwadi languages, and that on the deliverj of the box the 
plaintiffs were hande 1 the railway receipt dated 3rd January, 
1890 

The plaint then st»te«» that at the time of the delivery of the 
box to defendants’ eeriant at Byculla the nature and value 
theieof wore duly declared ana an increased cliarge over and 
abo\e the charges for ordinary parcels was paid to the defend 
ants for the carnage thereof, and the defendants agreed to carry 
the same to Saugor Tlie plaintiffs say that tlu defendants weie 
bound to take such cme of the box and its contents as apindent 
miiu would have taken of his own goods of similar nature ai’d 

(1) I h B ISCMc 427 L ft , 5 iul, "iSs 

(2) I L B., 3 Mad ,240 W 19 W E 800 . S 0 21 W B 125 
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vilne, that tbo box wns not delivered to tlioconsiffnoo at S'lugor, G I P Ry 
but a bos weighing 33 to 36 ^eers only was tendered to him jia^sett 
there, the bo\ being lu i broken and damaged condition, and Cl andm oii 
the consignee refu«cd to accept the same And the plaintiffs say 
that *116 non delivery of the box was a breach of their contrict 
on the part of the defendants, that correspondence thereupon 
ensued, and on the Sth Slay 1890, the defendants’ traffic liana 
ger wrote to the plaintiffs (Lihibit 9) stating that no trace could 
be discovered of tl t box containing Rs O,000 either on the de 
fendants’ or on the Indian Midland Railway 

ith regard to the contentions raised by the defendants 
manager in his letters ti that the defendants are not liable as 
the box and its contents were not insured, the plaintiffs say that 
an increased charge for the carnage of the box and its contents 
on and above the charge<* for the carnage of ordinary parcels 
was paid to them, that no intimation was given to them that 
such increased charge was not for tho insurance of the box and 
its contents that thov were always ready and willing and would 
have paid any further sum had they been informed tliat such 
further sum was required for the insurance of the box and its 
contents and that the contention so raised by tl o defendants’ 
manager is unsnstainable 

The plaint then alleges that all conditions have been fulhlled 
and all things been done to entitle the plaintiffs to recover the 
value of the box and its contents from the defendants and inter 
est on the said sum of Rs 0,000, and the plaintiffs pray that the 
defendants may be ordered to pay as compensation for tl e said 
breach of contract Rs G OJO being Rs G 000 the contents of the 
box delivered by tl c plaintiffs to defendants to be earned to 
Sangor and Es 10 the value of tho box, but which ha%e been 
wholly lo t to the plaintiffs, Snd which neie not carried and 
dpli\orelbj the defendants in accordance nith their contract 
with the plaintiffs There is a praver also for interest on 
Rs 0 000 at G per cent from the 3rd January 1890 to judgment 
together w ith the costs of the suit and interest on the judgment 
at 6 per cent , and for such further and other relief as the nature 
of the case may require 
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Tho defendants in their mitten statement admit that a parcel 
which was stated by the consignor to contain specie was deliver- 
ed to the defendants on the 3rd Janunty, 1890, at tJieir Byculla 
Station to be cained to Sau^or lhe> deny th it at the time of 
the deliveiy of tho parcel the raliic theieof was declared, or that 
an increased charge n is paid for tho carnage thereof, and allege 
that only tho ordmai} mti for carnage of tieasme at otvners 
nek calculated on the weight of the parcel was charged, and an 
increased charge for safe convej anco of tho parcel wasnot chaigod 
or paid, nor was any engagement to pay such increa«ed charge 
entered into with ihe defendants and they siibnnt that nndei the 
piovisions of Section 11 of Act IVof 1879, they arenot liable to 
the plaintiff-^ m respect of the loss of tho contents of (he pan el 
Ihe defend lilts then say that if tho parcel when delivered to 
them in fact contained specie, the parcel was lost oi stolen while 
in oouiso of transit to Siugor or at tho Saugor Station, or Jts 
contents wore «toten m such trinsit or at tbe feangor Station, 
and, earth and iron sledgo hammer heads were placed in it in* 
stead of tho specie, that a parcel afterwards found to contain 
earth and iron sledge hammer heads, addrosted to Kaghunath 
das HamirmiiJl arrived at S lugor on or about the 5th January, 
1890 but the consignee refused to accept it Diligent search 
was made for the said specie, but no portion thereof 1 nd bt>en 
found, nor Ind any parcel, except that containmcf eaith and 
hammer he ids, been found The defendants submit that they 
are in noway liable t the pluiitiffa for the loss of the said 
specie and thi^y further submit that the pla'mtiffs’ claim is baucd 
by limit ition, and that the suit should be dismissed with costs 

The following issues were framed at the hearing — 

1 Whethei tl e parcel delivered to tho defendants contained 
specie to tbe extent alleged m tli© plaint ’ 

2 ‘Whether at the lime of the dehv ery to tbe defendants of 
tho parcel referred to in paragraph 1 of the plaint tlio value 
thereof was decHied ^ 

3 IVhtthei the ohaige paid to the defendants for the car 
nago of tlie said parcel was not the ordmarj rate for tho carnage 
of uninsured treasure ( 
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4 \\ lutliei ilio Slid parcil w is not cirried bj the defend r I P ity 
iiUssttheoMnei^.nsW ' 

5 \\ lieilic'- the *■ iid pirnl i\ is not lust or stolen in the com&e 
of trin'sit ns nlle.'i.d in pnra^inpli 4 of tin) iviittcn stitemont ^ 

C Ubetlitr this vmt is barred bj limitation 

7 \\ hether the j 1 iintifTs are entit'ed to recoil 1 fri tr tin de 

fendnnts the imi claim d or my and n hat part theieof 

llio leaiiied Jud^i m the bourt beloii hold that the suit was 
not barred b\ limit Uion, au I that the defend luts were liable to 
the plamtifT' lud he ptssed i dicree for the plaintiffs for 
Ils bOUO ind b\ way ol diniagON for the non dehierj of the 
parcel and awardid the pliintifls interest fit 6 per cent on such 
amount from the 0 th Janu irj I8y0, until judgment (7th Auguot 
lt)93) togetl er with the tests of '•uit andinttrest on t^e judgment 
at C per cent 1 he defend iiits ippealed ag iinst such decree, and 
the ijipeal was argued bifoie us on tl e 2Uth 21«t iind 2Bth bep 
tetobor last, when the Court re^eritd its judgment 

Ihe principal quoations argued before us weie whetl or the 
requirements imposed by Section 11 of Act lA of 1870 upon 
conbignor-* of treasure and other valuable articles had been com 
plied with b\ the flaintiffs whether the defendants upon tne 
facts disci sed bj tlie oiidence were exempted fiom all liabihlj 
in regird to the Ks G 000 which were proved to 1 iiobeeninthe 
parcel wl eu it was delivered to thoir servants at the Byculla 
Station , and whether the suit was barred bj limitation 

I Will first oonsidei whither the value and nature of tbo pro 
perty contained in the parcel were dulj declared at the Bjculla 
Station as required bj Section 11 of "The Indian Pailway Act 
of 1879 (Act I\ of 1879), whicli was the Act in force m 
January, 1890 

Section 11 of that Act enacts that "when any property men 
tioned in tl o second schedule hereto annoved is contained m any 
paicel or pickage delivered to a came»- by railway, the carrier 
ehnll not be liable for loss, destmction or deterioiation of or 
damage to sueb property unle«s at the time of delivery the value 
and nature thereof 1 avo bom dedired bj the per«ou sendmg or 
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G I P By doliveiing tho sT.me, and an increased charge foi the safe convey* 
of the same, oi an engagement to pay such charge has 
CliftndnjTiU been accepted bj some railway acriant specially autUoiized in 
this behalf 

When any property, o£ winch the value and natnre have 
been declared under this section, has been lost, destroyed or 
damaged or has dotenor.ated, the compensation recoverable for 
such los'i, dcsti action, damage or dcteiioration shall not exceed 
the value so declared ” Tliat section is based upon and m part 
copied from Section 10 of the Indian Railway Act XVIII of 
1854 

The EngUbU Garneis’ Act 11 Geo IV and I Will IV C. 6S, 
S 1, provided that waiUcontiactors, stago*coach proprietors or 

othei common carriers bj land for hue sliould uot be liable for 
the loss oi certain specihed goods above the value of £10, unless 
at the time of the delivery tbeieof tJie value aud natuie of suet 
article or propci ty •»h dl have been decKrod by the person sending 
Or deliv eriog tlie same, and such increased charge ns theiemafter 
(t e , in Section 2) roeutioiu d or an cogagement to pay the same be 
accepted by the person receiving such pai cel or package , and la 
Section 2, such increased t/hargo is stated to be " required to be 
paid ovev aadabovethe ordinary rate of cam vge ns a cotupensa 
tion for the greiter risk and care to be taken for the safe con* 
voyance of such valuable articles ” Section 3 of tlie Act states 
that earners are,if thereto leqmred, to give receipts acknonledg* 
mg that tlie increased rate of chaigo has been paid, and “sign 
a receipt far the package or p-vicei acknowledging the same to 
have been insured,” and if sUcb receipt bo not giv en when reqtnr* 
ed, the earner “ shall not have or bo entitled to any benefit of 
advantage under tbis Act, but shall be liable and responsible as at 
the common law, and be liable to refund the increased rate of 
charge ’’ 

In Iiaxc7idale v. ffart^d} which was a decision of the Court of 
Exchequer Chambor upon Section I of the English Carriers’ Act 
just cited, it n as held that the peison "ho '•ends or delivers 
the parcel containing any of the valuable articles montioned in that 


(l)6Es.,r69 
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section mu^t take the first stop by giving that mfoi mation as to 
its contents to the earner which he alone can give, and if he 
does not take tint first «tep he conld. not maintain an action, as 
Section 1 of that Act said that the carrier shall not be liable 
unless th( declaration is made 

ihe words* mere ised charge for the safe couve) ance of the 
«ame whibh occui m Section 10 of Act XVIIl of 1854 and m 
Section II of \ct lY of 1879 were ippareutly adopted from the 
passage I have qnoted from Section 2 of the rnglish Carriers’ 
Act 11 Geo IV and I U1 IV, C 68, the words in that section 
(2 of 11 Geo IV and 1 \\ ill IV, C 68) as a compensation for the 
greater i i^k and care to be taken ” being omitted I presume 
because the framers of the two Indian Railway Acts XVIIl of 
I8o4 and IV of 1879, considered that they wero unnecessary 
and that the words they u«ed were eufficiently explicit without 
them In my opinion, the three sections are substantially the 
same, and must he regarded as having the same meaning It 
will be noticed that in Section 3 of 11 Geo IV and 1 "Will IV 

0 68, the receipt to be given for the increased rate oi charge 
for the specified articles is to acknowledge the same to have been 
insured'-'the increased rate being in fact for the insurance 

IVas there, then, a sufficient declaration of the value and 
nature of the contents of the parcel in the present case ^ 

Motilal, the Bombay manager of the plaintiffs’ firm, said that 
he arrived at the Bycnlla Station about 7 P M , and the box was 
taken to the booking office , and Buna, who was with him, told 
the parcel clerk that the box contained three bags containing 
Ra 2,000 each, that it was then weighed and showed 2 maunds 
and 5 heers Then he said he asked the clerk to take the money 
for carnage and give him a bill He paid him what he asked 
rt , Bs t8 1-0, and the clerk gave a receipt 

Tlie receipt was printed so as to show three kinds of charges, 

1 iz Charges for carnage,” “Insurance charge/’ “Delivery 
chargee ” 

The Rs 18-1 0 were entered as paid for charges for carnage 
Nothing was entered as paid foi insurance charge or delivery 
pharges ” 

14 
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G I P Bj 
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Buna in his evidence said that ho told the clerk the box con 
tamed three bags each conHimng Rs, 2,000, that the box was to 
go to Saugor, and that he should charge what he pleased 'Ihe 
clerk then asked him to shake the box, ivJuch lie did, and the 
rupees jingled Afterwards Motilal paid the money, and having 
got a receipt they returned home 
In cross examination ho stated that he did not say the box con 
tamed silver (cl andi), md that tho clerk did not ask if they wish 
ed to insure They L id Rs 20 oi Rs 25 with them 

That neither Ifotilal nor Buna intended or asked that the box 
should be insured, is clear Motilal said that before 1890 the 
plaintiffs' firm were sending specie np country two or four times 
w month He did not insure tho box, hut Bitnply asked the cleik 
(Fonseca) to charge what was right, and whatever ho asked for 
he paid He did not know what insurance of goods by the Rad 
way Company was That he did not then (on the 8rd January, 
1890) know that insurance meant tho payment of on extr i oh irge 
Ho had since come to know what jDsunnee was, and when he 
afterwards asked a European police officer what it was, and on 
being told by him, he said the box was not insured 

Fonseca, who m January, 1890, was assistant booking clerk 
at the Byculla Station, said he recollected the parcel being 
brought by throe persons, Motilal and Buna being two of them 
"When they brought it he asked ihem what it contained, and they 
said “ chfltidi jokra/ and that they wanted it despatched to 
Saugor Ho then wrote the receipt charging tho carnage at 
treasure late They gave him some money, he gave them the 
change, and they went away Ho had had often before specie 
from these very persons and that they had never insured 
it He knew that ehandt ro7ra meant rupees Tins was a heavy 
parcel, ind lie knew it contained a large quantity of rupees 
Nobody told him Ho did not ask how much there was m i* 
ffe heard them talking about Its OftOO m the hox They did not 
say anytime] to him, and they neier told him there ueie Bb OPOO 
in tie lor One of them asked him to take from him whatever 
money he required for the box 

There is thus a confli'*t of evidence between Motilal and Buna 
on the one baud and Ponsecaontbe other as to what was said by 
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the fonner it the tiino the box was deliverd to Fonseca, and o i P Ry 
liaving regard to the previous practice of the nlamtiffs of not in- Eawett 
snrmg when com eying specie to be carried by the defendants Chandmuii 
and to the probabilities of the case, I think that Fonseca’s 
account of what passed is most likely to be the correct one 

Mr Conder, Traffic Manager of the G I P Railway, said 
that there as an ordinary rate for parcels and m ordinary rate 
for carrying treasure apart from icauranco, the insurance being 
extra, a larger rate being charged lor carnage of treasure at 
owner’s risk than of ordinary parcels at the Company s ribk. 

They charge it because it is more valuable, and that the Company 
do not in consideration of the larger payment engage to look 
more carefully after a parcel for which it ispiid than for any 
other, nnles® it is insured The Company do not accept trea'-nre 
at all at any rate lower than the rate charged in this case 

In the notification published in the Bombay Goiernment 
Go fife of 80th April 1808 (Exhibit No 8) certain maximum 
rates for goods for the Bombay railways sanctioned by Govern- 
ment were published for general information Among them 
the maximum rate for parcels for every 50 miles heyond the 
50 IS stated to be 8 pies per *eer , and for insurance rates 
the maximum rate for most precious articles is to bo 8 per cent 

hlr Bedford, Traffic Inspector of the Great Indian Peninsula 
Railway Company, stated that he had checked the charge of 
Rs 18-1 0 on the parcel in (piestioii with the weight as desenb 
ed in the counterfoil of the waybill, audit came to 2^ pies per 
mannd per mile, multiplied by 651 miles, the distance from B}- 
culla to Saugor, and multiplied by 2i maunds, the weight of the 
parcel that such calculation was in accordance with Rule 39 at 
page 66 of Exhibit No 10, being the Great Indian Peninsula 
Railway Time and Fare Tables and Coaching Tariff He said 
that the ordinary parcel rate for snch a box if it did not contain 
treasure would bavo been Rs 9, and that the insurance ahioli 
would lia\e been payable, assuming the box to contain Rs 6,000 
would amount to Rs 52 8 0 accordmg to the rule on page GS of 
Exhibit No 10 Ho further stated that if the clerk had been 
told that the box contained Rs 6,000 he would not have been at 
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G I P Rj- liberty to insure it, but would have bad to apply to the station 
Rft^seit master, and he would have had to applj to the District Traffic 
Cliandianii Supormtendent as provided by Buie 4 at page 68 ot Exhibit No 
10, and that uninsured treasure wascamed at owner’s risk — Bale 
5, p 67, which rule states that “ lieisuro which is not insured 
whether it is m owner’s charge or not is always earned at onner s 
risk, and the Company are rolioied by Section 11, Chapter lH ol 
the Indian Kailway Act, 1879, from all icsponsibility or risb m 
regard to such treasure 

Two cases relit d upon by the learned Advocate General 
on behalf of the defendants may here be referred to la 
fio5tnvoii V The South ITesterti Satli'-ay CompanyW decided* 
m 1865, upon Section 7 of the Railway and Canal traffic Act, 
1854, (17 and 18 Vict , C 31), Ekle, 0 J , said « A declMation 
would be within the statute if so made as to create a liability 
the part of the Companv to pay the higher value, as well as o ha 
bility on the part of tJie sender to pay tlio insurance thereon, but 
here the sender says he does not intend to nisiirt., but he meu 
tions the value of the horse, and he calls upon the Company to 
take the animal I cannot find in that a declarition withm the 
statute ” (page 238) 

Biles, J, said “Ine declaration must comt/ from the sender, 
and must bo so expressed as to bo understood by the carnet 
such, and, as I think, understood also as the foundation of a con 
tract ’ Smith, J , sud I agiee with the rest of the Co'^rt 
that the declaration to bo within the statute must be made with 
the intention that it should so operate as to entitle the Company to 
charge the higher rate ” 

In Venkatachala v South Indian RaiUcay Comipaui/C^) it was 
held by rpRNEK, 0 J,and Kimdepslev, J, that the conditions 
Section 10 of the Indian Railway Act XVIII of 185 1 are not fiJ 
filled by the sender merely giving an account of the quantity 
and description of the goods delivered for carnage when roqmt 
ed to do so by the boohing clerk In that case a box containm^ 
seven bars of silver valued at Rs 4 296 10 9 had been delivered 
to the Railway Company at Tricbmopoly Station for carnage to 


(1) 8iL 3^ (c P) 23i 
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Bombay And it was held that to establish the liability of the G i p Ry 
Railway Company in the ca'ie of excepted articles the declaration K&uett 
required by Section 10 mast he made in such a manner as to Chandmnll 
intimate that the sender invites the Railway Companj to undei 
take the special ri'sk and is willing to pay the increased charge 
In the present ca'-e the plaintiffs* man Buna saj s that he told 
Fonseca that the hox contained three bags each containing 
Rs 2,000 (a statement which Fonseca positively denies) that 
the box as to go to Saugor, and tnat lie should charge what he 
pleased Motilal, too, says that he simply asked the clerk to 
charge what was right, and that Fonseca did not ask him whether 
he wished to insure , that he (Motilal) did not insure the box in 
question, and in fact did not then know what insurance of goods 
by the Railway Company was I am, therefore, of opinion that 
there was no sufficient declaration of the value and nature 
of the cootents of the parcel belonging to the plaintiffs, and that 
the defendants are consequently protected by the provisions of 
Section 11 of the lodian Railway Act No IV of 1879 
It was contended before us that the “ increased charge for the 
safe conveyance ” mentioned in that section had been paid, and, 
moreover, that the Railway Company were liable either as com 
mon carriers or as bailees under the Indian Contract Act (No IX 
of 1872) I think, however, that the additional rate charged and 
paid for the plaintiffs box, ti8 Rs 18 10 and not the ordinary 
parcel rate of Rs 9 was not ‘ an increased charge for the safe 
conveyance of the same within the meaning of Section 11 of 
Act IV of 1879, but only the ordinary charge for treasure As 
already pointed out, the sum charged was withm the maximum 
rate for parcels s motioned by Government, and Mr Oonder 
stated the Railway Company do not accept treasure at all at any 
rate lower than the rate charged in this case 

It may he useful having regard to the conflicting decisions of 
tl e High Courts of Calcutta and Bombay as to the responsibility 
of carriers by railways in India reported in I L R , 3 Bom , 109 
[Kmerjiv G I P Raihiay Company) and I L R , 10 C-Uc , 166 
{Mootliora Kant v 27 e India General Steam Nangation Co ) and 
to the question ra sed by the 6th issue in the Court below, as to 
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G 1 P Ry whether the suit is barred by the law of hmitatioa, to make a 
Ra sett remarks here upon the nature of the obligation of common 

Cha ndm nil carriers to carry goods with safety 

In Riley v BbiiieO), Best, C J,in delivering the judgment 
of the Court elaborately examined the policy and foundation of 
the rule, and said " To give due security to property, the law 
has added to that responsibility of a carrier which immediately 
arises out of his contract to carr^ for a leward, namely, that of 
taking all reasonable care of it, the lesponsibiUty of an insurer 
From his liability as an insuier tho carrier is only relieved by 
two things itz , the act of God and the kmg s enemies ” 

Fifty years after that decision, i%z , in 1878, the case of Ber 
gheim v 'Shs Great Eastern Ratluay Cotn'patiyi^) was decided 
by the Court of Appeal (Brarawell, Brett d,ud Gotten L , JJ ) 
the Couit expressed itself thus —"He’ (the common carrier) 
"is considered as having contracted to insure the safe delivery 
of, that IS to say, as having contracted to carry and deliver safely 
and securely (the act of God and of tho Queen’s enemias alone 
excepved) the goods of which ho as common carrier is bailee 
The reason why the law implied that this is his contract, was 
that the carrier had by himself or his servants during the hail 
ment at times and m places where he could not even be super 
vised, the exclusive control and care of tho goods intrusted to 
him by the owner, and consequently, to prevent fraud, the law 
imposed on those who contracted to carry goods as common car 
Tiers the obligation also to undertake to insure their safety 
Ihe Oouit then quote a passage from Lord Chief Justice Holts 
judgment in Goggn v Bernardi^) in which ifc ii said ' And this 
IS a politic establishment contrived by the policy of the law for 
the safety of all persons the necessity of whose affairs obliges 
them to Irnst these sorts of persons that they may be safe m their 
ways of dealings Later on the Court calls it " a contract of 
insurance, which tho Jaw had originally implied, because the 
carrier had the exclusive or, at least, absolute control and care 
of the goods ” 

<’) = " "S'' (ijTcplTi;! 

(3) Lord I!a,D OIS •»<! I Sm 1) . L 0 , 8ih Ed , 193 



DtCL\r \T10\ & 1NSU15ANCE OF ARTICLES OF SPECIAI, VALUE 111 


The same view taVen by the High Court in Calcutta in a G i P Rj 
case Tihich came before a Pull Bench of five Judges lu 1883 Raigett 
{ilooihora Kant v TJte Indxa General Steam Naixgatton Co (i)) 

■when the Bombay decision Kinerjt v G I P Bailuay Co (2) 
was carefully considered and dissented from Garth, C J , 
whilst discussing the duties and responsibilities of common ear- 
ners by the law of England said (p 182) “ And it is important 

to note that this duty was imposed upon him inespective of any 
contract It nas imposed upon him by the custom of the lealm, 
for the benefit of the public, by reason of tlie important trust 
which ho undertook (Seo the ob'Oi vations of Lord Holt in Coggs 
V. Bernard, 1 Smith’s L C., 199, 8th edition j” 

Mr Scott in the course of his argument before us on behalf of 
the plaintiffs cited a passage from Bullen and Leake’s work on 
Pleading with the object of showing that actions against common 
earners Trere founded on contract, or, as they were formerly 
called, actions ex contractu, and were not actions founded on tort 
But Sit RtcnAan Gattb, C. J , m his judgment already cited sajs 

(p 186) - 

It mast be borne m miud that the law and liabilities of com- 
mon earners are, as I said before, founded on enstom, irrespective 
of contract. A common carrier is and alwavs has been liable to 
be sued for auy broach of this common lair duty in an action of 
tort The Bombay Eigh Court, while fully admitting that the 
English law on this subject prevails in the Indian Hofussil, seems 
to have lost sight of the fact that this law is founded upon a 
common law duty apart fiom contract It is true that when the 
employment of a common earner has commenced, the law implies 
a contract on his part to perform the duty imposed npon him , 
and consequently lie is liable to bo sued in an action either of 
tort or contract, according to the conremonce or advantage of 
the plaintiff in each suit (See Bullen and Leake on Pleading, 
pp 101 and 243) ” 

In the woll-known treatise by the late Mr. Selwyn on the 
‘'Law of Nisi Pnus,” first published iii tlio years 1806, 1807, and 
1808, (I cite from the IdtU edition, 1809), Under tho title 
(I) 1 L R 10 Calc ,160 (^) 1 L R , 3 Bom , 100 
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G I P R7 “ Carriers,” it is stated that " Formerly the declaration in actions 
Raieett agf^nst comtnon earners stated their employment as commou 
Ohan^nll carriers, their liability by the custom of the realm and delivery 
to and acceptance by the defendants of the goods to bo earned, 
for a reasonable hire or reward, concluding with the loss or 
damage to the goods, but it afterwards became usual to declare 
in assumpatt, and not to state either the employment of the de 
fondants as common earners, or the custom of the realm as to 
their liability This form of declaration has prevailed since the 
decision of Dale v Hall, Michaelmas Term, 1750, m which it 
was settled, that it did not make any difference whether the 
plaintiff declared on the custom, or more generally m aesump'itt 
for by stating that the defendant earned for hire it would appear 
that the defendant was a common earner, and then the law would 
raise the promise from tho nature of the contract Selwyn’s 
Nisi Pnus (13th Ed ), Vol I, pp 862 863 

I may here remark that in the case I have first cited on this 
point Rileij V S<jme,0) the action was an action on the case 
igainstthe defendants as common earners for negligence in losing 
goods entrusted to them to be safely carried by them, an notion 
tn deheto 

In 1891, in the case of the Jrranady FloMla Company v Bug 
uandass,( 2 ) where the Jndicial Committee of the Privy Council 
decided in favour of the a lew of the High Court of Calcutta, > 
that the liability of common earners m India was not affected hy 
the Indian Contract Act, 1872 (I L R , 10 Calc , 166) and 
against that of the High Court of Bombay (I L R , 3 Bom, 109) 
their Lordships stated the nature of the obligation in tho same 
way that Garts, C J , had dono, and said The written law « 
untouched by the Act of 1872 ' (The Indian Contract Act, 1872) 

^ Tho unwritten law was hardly vnthm the scope of an Act in 
tended to define and amend tho law relating to contracts Thr 
obligation imposed by law on common carriers has nothing to do 
with contract in its ongm It « a duty cast upon common car 
ners by reason of their exorcinng a public employment for 
reward” '*A breach of this duty/’ says Dallas, C J, m 

(1) BBingb.m (2, L B..I 8 IA 
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Britherlon v lloorf.O) “is n breach of tho law, and for tins Q I P lu 
breach an action lies founded on the common lair, winch action j^aFett 
wants not the aid of a contract to snpport it ” Oh andm uii 

At the end of their judgment, thou Lordships say that they 
are ltd to the conclusion that the Indian Contract Act of 1872 
was not intended to deal with the law relating to connnon Gai- 
ners, and that notwithstanding the gLntrnlity of some expres- 
sions in the chapter on bailments they think that common 
carriers are not w ithiu the Act (p 1 >1) 

I think that the plaintiffs* contentions above referred to are un- 
founded, as I consider that the liability of the Eailw ly Company 
ascommon carriers was taken awa\ b} the proiisions of Section II 
of the Railway Act IT of 1879, the plaintiffs at the time of deliveij 
of the a erj VAluable property lO the defendants booking clerk not 
having declared the value and n doro tliereof as re juired by that 
section , and that the Railwaj Companj cannot be hold to bo lia 
bio as bailees under the Indian Contiact A<,t— the Judicial Com 
mittee of the Priry Council m the /rraaodv Flohlta Company 
V Bnguandas^O having held, os Ind (as Ibaao pointed out) 
previously been decided m so\eral cases in England that the 
obligation imposed by law on oramon carriers has nothing to do 
with contract in its origin, it being a duty cast upon them by 
reason of their exercisinc a public emploiment for reward, aud 
consequently, that the liability of Indian Railway Companies as 
common earners was not affected by the Indian Contiact Act, 

1872 As their Lordships say (p 129) “There are several 
considerations, not all ot equal weight, but all pointing m the 
same direction, which le id irresistibly to the conclusion that the 
Act of 1872 ” (the Indiau Contract Act) “ was not intended to 
alter the law applicable to common carriers * 

Lastly, as to the question of limitation The learned Judge in 
the Division Court siid that there are a number of cases cited at 
page 132 of Starling’s Limit ition Act, 3877, which show that 
Article 30 ni the 2nd Schedule of that Act does not apph to a 
case like the present, and that this suit hiving been brou‘'ht 

(1) 3 B and B 6. (2) L R 18 I A 131 
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" Garners,” it is stated that “ Former!) the declaration m actions 
against common carriers stated their employment as common 
earners, their liability by the custom of the realm and delivery 
to and acceptanco by the defendants of the goods to be carriecl, 
for a reasonable hire or reward, concluding with tho loss or 
damage to the goods, but it afterwards became usual to declare 
m a8sunlps^i, and not to state cither the employment of the de- 
fendants as common carriers, or the custom of the realm as to 
their liability Tin*: form of declaration has prevailed since the 
decision of Dale v Mall, Michaelmas Term, 1750, in which it 
was settled, that it did not make any difference whether the 
plaintiff declared on the custom, or more generally m assumpttt > 
for by stating that the defendant earned for hire it wonld appear 
that the defendant was a common earner, and then the law would 
raise the promise from tho nature of the contract Selwyn s 
Nisi Prius (13th Ed ), Vol I, pp 362 363 

I may here remark that in the case I bavo first cited on this 
point Riley v the action was an action on the cass 

against the defendants as common earners for negligence in losing 
goods entrusted to them to be safely earned by them, an action 
in delicto 

In 1891, in the case of the Irranady Flotilla Company v Buy 
itandaa«j( 2 ) ^here the Judicial Committee of the Privy Council 
decided in favour of tho Mew of the High Court of Calcutta, it* 
that the liability of common earners in India uas not affected by 
the Indian Contract Act, 1872 (ILR, 10 Calc, 166) and 
against that of the High tourtof Bombay (I L It , 3 Bom , 109} 
their Lordships stated the nature of the obligation in the sane 
way that GARin C J , had done, and said “ Tho written law w 
untouched by the Act of 1872 (The Indian Contract Act, 1872) 

" The unwritten law was hardly ivithin the scope of an Act m 
tended to deBne and amend tho law relating to contracts The 
obligation imposed by Uw on common earners has nothing to do 
with contract m its origin It m a duty cast upon common car 
ners by reason of their excrci«.ing a public employment for 
reward” breach of this duty,” siys Dallas, C J, 


(l) 6 BiDgli , 217 


(2) L B. 18IA 111 
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Sniherion r lloo(f,(J) “is a breach of tbo Iw, and for tlub g i p Kv 
breach an action lips founded on the common law, vrliiuh action Mtt 
unnt'* not tlio aid of a contract to support it ” Ch anJm oii 

At the end of their judgment, their LordsLipb sa_^ tliat thoy 
aro led to the conclusion that the Indian Contract Act of 1872 
uas not intende<l to deal with the law nlating to connuon di- 
ners, and that notwithstanding the gtncrnlitj of «ome exprsb- 
Bions in the chapter on bailments thej think, that common 
earners are not within the Act (p HI) 

I think that the plaintiffs’ contentions above referred to are un- 
founded, as I consider tint the liability of the Baihsay Company 
as common carriers wastakenauav b} the provisions offeection 11 
of thoEailwa} Act IV of 1879, the plaintiffs at the time of dehveij 
of the very Vdlnablo property to the defendants’ booking clerk not 
having declared the value and o'-turo thereof as recjuired by that 
section , and that the Railwi} Coinpanv cannot be held to be lia- 
ble as bailees Under the Indian Conti act A«,t— the Judicial Com 
mittee of the Privy Council in the Irrav-ady Flotilla Compouy 
T Bxigicaniatit . ) having held, as had (as I have pointed out) 
previously been decided m several case^ in England that the 
obligation imposed bj law on common carriers h is nothing to do 
with contract in its origin, it being a duty cast upon them by 
reason of their exercising a public emplovment for reward, and 
consequently, that the liability of Indian Railway Companies as 
common earners was not affected bj the Indian Contiact Act, 

1872 As their Lordships say (p 129) “There are several 
considerations, not all of equal weight, but all pointing m the 
same direction, which lead irresistibly to the conclusion that the 
Act of 1872 ’ (the Indian Contract Act) “ wag not intended to 
alter the law applicable to common earners” 

Lastly, as to the question of limitation The learned Judge in 
the Division Court said that there are a number of cases cited at 
page 132 of Starling’s Limit ition Act, 1877, uhich show that 
Article 30 in the 2ud Schedule of that Act does not appiv to a 
case like the prtsent, and that this suit having been brought 

(1) 3 B ftnd B 6, ^ L It 181 a 121 
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G 1 p By. within three years la in time Article 30 is in the'fe words 
Baiselt “ Against a carrier for compensation for losing or injuring goods^, 
Chandmall years from tho date when the loss or injury occurs 

' Article 115j wWh gives ft limit of three years, applies to suits 

“ for compensation for the bieach of any contract, express or 
implied, not in writing registered, and not herein specially 
provided for 

The only Bombay decision referied to at page 132 of tlie wort 
just cited IS Molianstng v Setiry Conder,Cij as to winch the 
learned author says that, if tho defendant wishes to avail him- 
self of tho benefit of Article 30 on the ground that goods have 
been lost, it is incumbent on him to prove the loss In that cc'^e 
tho 6 I P. Railway Company did not, so far as the evideuc® 
showed, announce their inability to deliver the missing hags ol 
wheat on account of having lost them either in transit or by 
misdelivery to some one not entitled. On the other hand, they 
took from plaintiff’s agent receipts for the full number oi bag* 
as arrived at their destination and gave gate passes for delivery 
at Sholapur, the place to which they were to be carried 

In the pieseut case the defendants’ Traffic Manager by his 
letter of 8th May, 1890, to plaintiffs’ solicitors (Ilxhibit G) 
mates the loss of the parcel, aod that although diligent inquiries 
have been made by the defendant’s officers and by the poheSj 
no trace of the parcel can be found, and that a like result has 
followed the inqmnes made on tho Indian Midland Railway 
That decision does not appear to me to he any authority for 
holding that Article 30 is not applicable to the piesent case 
The other cases cited at page 132 in Starling on Limitation 
to the elTect that where thero is *v contract between the plamt 
ifi and the earner. Article 30 does not appl_>, were decide^ 
m Calcutta and Madras, and, therefore, have no bmdmp 
effect in tins Court 'Ihey are doubtless entitled to 
consideration, but no fnrther Bach of the four High Oourti 
m India frequently dissents from the views taken by 
moro of the other High Conrte as they aie perfectly justified 
in doing 


(1)IL.R 7 Bom, 478 
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Ono of the llidris cisos citod at page 132 of tho work on o i P Rj 
Limitation, Earn v Tha Madras BatltLay Co (i) seems Ra'^sett 

ratlier to favour tlio that Article 30 ipplies in a cisehke Cban^nil 
the present There Mr Justice KI^DLl slky who tried the case 
'■aid “ As it baa not been shown that there was any contract 
between the plaintiff and defendants I must hold, following the 
decision in this Court in ITajet, j!/alo»icti isac/ \ British India 
Stean Eaiigation Cot ipani/,(2) that the suit, so far as it is 
founded not on contract but upon the alleged negligence or 
want of proper care on the part of the defendants, is barred by 
the Limitation Act, Article SO of Schedule II ” 

There being, in mj opinion, no decision of the Eombay High 
Court applicable to the pieseiit case and h wing regard to the 
real nature of the snit, and the evidence given m the Court 
below, I am of opmion tbit tlio claim of tho plaintiffs is one 
against the defendants as carriers foi componsation for losing 
goods, and falls within Article 80, and consequently that as the 
present suit was not brought until December, 1802, two years 
and eleven months after the loss, it is barred by hmitation 

For these reasons I am of opiiiioii that the appeal must be 
allowed, and the decree reversed The plaintiffs (respondents) 
to pay the defendants (appellants) their costs of smt throughout 
and also pay the appellants their costs of the appeal 

Fapea\, J — riie learned Judge of the Division Court has 
held that the suit is not bat red by limitation, applying to tho 
plaintiffs’ claim the limitation prcscribodby Article 115, and not 
that pi escribed by Article 30 of tlio Limitation Act Had the 
question been res wtegra I should have felt much dlflScuIty in 
concumug m that view Ihe anthoiities citod by the Chief 
Justice show that a common earner, who failed to deliver a 
parcel committed to him foi carnage, could be sued either in 
tort for negligence in cariymg out his common law duty, or m 
contract for breach of lus contract, express or implied, to deliver 
in accordance witl hie instructions I refer particularly to 
Bretherton v 11 ood,(3) cited in Irrauady Flotilla Company v 
(I)ILR,3Mad 210 (2) I L U 3 Und 107 

(3) 3 B and B 62 
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G I P E\ Bnguandas 0) Dip LegisHtiiro must be credited with this 
Ra'seit knowledge when framing the Limit ition. Act, and must, I incline 
Chaoamaii think, have intended when in goneial terms limiting the 
reapou'sibility of carrieis to make compensation for loss of goods 
to two years after the loss to make that time the outside period 
within which they could be sued, whether the clai(]i was laid m 
tort or as arising oat of contract Otherwise they would have 
used leas broad and eompieliensivp words to express thetr 
meaning and would hardly liave employed language whirfi in 
disputably is wide enough to cover a claim for compensation for 
loss of goods based on the breach of an express oi implied con 
tract of the earner to cairy safelv 

X molino to think that the Courts would have belter fnlBlhd 
the intention of the Legi^^lature by treating all claims agamst a 
earner which could fairly bo deemed to rinse ont of the loss of 
or injury to, goods (and, liberally mterpioted, almost all claims 
against a caniei, unless he were actually in possession of tho 
goods uninjured would be embiaced within one or other of these 
two categorfe'^) as cotaing within tho puniew of Articles SO and 
31 than by confining the geneial words of the former Article to 
a cIaiih for compensation for loss of goods arising otherwise 
than out of contract Tl e position of the article in theechedulo 
1 to ill) mind a most fallacious guide In Part JV of the 
schedule claims arising out of contract and claims arising 
out of tort are mixed togethei, and certainly a claim under 
Article 31 is much nioie natuially based upon contract than 
upon tort 

Ilavnig regard, however, to the current of deoisious lu H-e 
other High CourlB I feel constrained to say the learned Judge 
bJow could not nave decided differently upon this branch of the 
case, and I think that now it is rathei the part of the 
litnre to make Us meaning more cle.r if .t has been mismtei- 
preted, than foi iis to run counter to the authoiities m the other 
Hie,Ii Courts, upon the strength of which p irties may have for 
borne to sue withm the two yea, s limit, even though we mayuo* 
bo cotiviiiced of the rcisomng upon which these autbonties art 
(1) L B , 28 Ind Ap at p 129 
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^OTvo^e^, it is not iipcessnij for mo to osprc s a Imal 
opinion upon tins point, as I agree with the Chief Justice on the 
other bmncli of the ca'e 

Turning to the merits I proceed to consider whether the Divi 
«ion Comt is correct in holding that the phmtilfs have paid an 

iiKreaeed charge " fo" the sifo conveyance of their bo\ of 
8]iecie within the meaning of Section 11 of the Indian Rvilwaj 
Act o' I8''9 In mj opinion they have not ' 

In the Small Caii«e Court reference in Ba]arav\ y S ZI 
i?ni/iray Ci wipanyU) wc hare already held that a consignee, 
who pais the treasuic late chaiged by the Railway Adminis 
tration for the com trance of treasure, doo^ not in doing so pay 
" i percentage ou the lalue” within the ineauing of the Indian 
Railways Act, 1890, Section 7o, " by way of compensation for 
increased risk ” 1 ho wording of that section is different from 
that of Section 11 of the Actw^ich we are now considenng and 
that ruling does not, therefore, decide the present case Row 
the Act, btjond providing that a copy of the tariff of charges 
shall be eshibittd at each station (Section 9), does not deal with 
the charges which the defendant Company may leay lliat 
subject 18 otherwise provided for Ihe agreement of the 17th 
August, 1819, between the defendant Company and the East 
India Company piondes that the defendants shall (infer aha) be 
coinmou earners of goods and shall charge such faies for the 
Cfirnago of goods us shall be approved by the East India Com 
pam (Exhibit 4) The power to give the requi«!ite apptoval is 
now vested m tlie Government of Bombay (Exhibit 6) Govern- 
ment regulate the charge by fixing a maximum rate for the 
carnage of parcels (infer alio) ind a maximum msniance rate 
So long as the Company keep within these maxima they are at 
liberty to fix tbo rate for carriage and insurance The Company 
acting on the liberty thus afforded to them have rot fixed one 
ui iforin rate for all parcels, bnt hate adopted a classification of 
parcels under which they aro charged for according to their 
contents Thus there is a charge for bread, ice, leaves, opium, 
treasure, and vinous other articles specially laid down, and 
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(1) I LR,10 Bom 180 
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m addition there is a compiehensivo chaigo wJiich includes 
all ai tides nob specificiHy provided foi Some of these special 
charges aie above and some below the comprehensive charge for 
ordmary parcels, bat all are within tho maxmiutn charge ahowed 
by Government, and are, therefore, charges which the Company 
may legitimately levy for the meic carnage of iiarcols In de- 
tertnmmg these classihed charges the Company no doubt tahe 
various cii«cumstances into consideration, fixing the rate low in 
some instances in order to foster the traffic, and high m other 
instances wheie they arc sure of the tiaffic and where they feel 
the traffic IS able to bear sUch high rate without diminishing its 
volume In this way the Company has fixed a low rate for 
leaves and a high late for tieasurc, but each rate alike is the 
ordmary rate for the carnage of goods of that particular class 
This IS cert unly, as I have shown, within then powers I fad, 
therefore entirely to see how in pay mg this ordinary rate for 
treasure the consignee pays “aif incieased charge for the safe 
conveyance of the same He pays the ordinary charge for tha 
carnage, and no more and no less 

In addition to this ordinary rate the Company make an extra 
charge for what they call insurance " m the case of the valuable 
articles specified in the schedule to Section 1 1 of the Act About 
this there can bo no mistaLe In then tauff of charges they say 
m so many w ords (page 07 of the Company’s book of rates) re 
ferring to Section 11 of the Act that tney aie not responsible for 
loss of gold, silvei, Ac , ** unless an increased charge for 

the safe conveyance of the same la paid ’ Ihis c in mean nothing 
else than an increased charge over the ordmary charge for the 
carriage of the paiticul r article specified m tho tariff Artidi- 
40, cHuse 2 at page 68 of the Company s book of rates is still 
more clear " Insurance cbaiges aie in all cases made in addition 
to the ordinary charges for the convoy anco of treasure *** 
must always be prepaid Ihe contents of packages which aro 
insured must always be examined ’ ° 

Now this incre-ised charge ' 13 not levied on the weight of 
tho -irticio carried, boton ita valae In this case also the Govom 
aent have given the Companj a free hand below a certain 
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in*%ximum The m'lsimum illowed by Government is 3 per cent 
The Company charge a percentage varying from A to 1 per cent 
The confnsion m the present case has probably arisen from the 
Use of the word " insurance ” in the tariff of charges The use of 
the word has ari«en m this way A coraaion earner in England is 
often spohen of as an “ insurer, not b'*can'«6 he ** insures ” in the 
ordinary acceptation of the word, bnt because be warrants or 
contracts that ho will {with specified exceptions) carry ana 
deliver the goods entrusted to him safely— Bert^hicm v The 
Great Ea^lem Raihcatj Company (i) In the case of articles of 
small hulk and great a alue (being above the valne of £10) the 
Carriers’ Act (11 Goo IV and 1 Will IV, C 68) enacted that a 
carrier should not be liable for tlieir loss (not arising from the 
felonious act of hia «orvant) noless an increased rate of charge 
was paid over and aboi e the ordinary rate and the third section 
of the Act referred to parcels upon which increased rate was paid 
as “injured” Hence Judges m England have referred to the 
payment of such increased chaige as an “ insurance ’ see for 
example, the language of Cbannell and Wilde, B B , ui Behrens 
V Great Borthern Bailicay Co ,(2) and the word thus became the 
usual term to denote goods upon uhich the increased rate was 
paid In the present case the increased rat© was not paid, 
“ and m my opinion the plaintiffs have not, therefore paid ‘ an 
increased charge ” for the safe conveyance of their specie within 
the meaning of Section 11 of the Act 

The more difficult question hence aiises, whether, inasmuch as 
the Company did not call upon the plaintiffs to pay such in 
creased charge Iwlnch I shall now refer to as ‘insurance 
they are liable as if the same had been paid In order to decide 
that question it is in the fiist caso necessary to determino what 
actually took place before and at the time when the box in 
question was i ecoived by the Company for carnage from Byculla 
to Saugor It appears from tbe plaintiffs' letter of the 27th 
Hay, 1890 that their practice (as well as that of otl er native 
merchants) wis to send specie by railway uninsured The 
plaintiff writes th it the i ail way fare at the rate chargeable for 

(1)3CPD21 (^)CE&^ S66. 
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Sliver was paid for the parcel, and adds ^‘Eeljing on the 
&ti let supervision and just dealings of the lailway authorities 
■valuable parcels without being insured are generally transmitted 
by raiUvays but hardly such a case as mine happens ’ A person 
who described lum«elf as coming on behalf of the plamtifi 
replied to Mr Condor, m answer to the question whj the pUuit 
iff& hal not insured "ft was not worth while They are 
constantly sending paictls of large value all over the country 
and they never lost anything ” 0 H Fonseca, the assistant 
parcel clerk who booked the box in question said that he had 
often specie from the sera ant* of the plaintiffs who banded him 
the box and that they never insured ^lotilal Panalal says that 
Buna, who went with him with the box to tho station, told tl e 
paicel rleik that it cootamed throe bags of Rs 2,000 each It 
was weighed at 2 roans iinaunds) and 6 seers, and he (Holilal) 
asked the clerk to take the money and give Ijicq the bill Ho 
what he was asked (R*; 18 I 0) and received a receipt The insur 
ance would have been Rs 50 extra The man brought with him 
Rs 20 or 30 only to pay the faro He did not he says, injure 
the box nor did tonseca ask him whether he wished to insure 

Buna says pretty much the same adding that he shook the box 

and rupees jingled Ponsecasays that ho was told the box con 
tamed ‘ Ghandi rokra^ and did not ask and was not told its 
va ue, but admits that he heard the men say that there were 
Rs 6 OOO 111 the box 


From IL.S owaence tho odI, legitimate mforenco nhich cm le 
dravrn is I timk, that the mea took the bos to the station mtli 
oat tho slightest intention of insuring it, and that if the number 
of rupees ivhich it confimed na, mentioned in the booking oB cc 

It™ not so mentioned that the clerk might have the oppo. 

tnmtj of charging insumnoo it he pleased, but onlv m the 
course of casual conversation 


Now , he law Fngland nndei tho Corners Act has been, 
since the decision m&A.r,. v 0,eat Ko,tU,n Ra,l ay Co,n 
poMf/W well ascertained It is this If <•>,« i j i *i,p 

^ the sender declares the 

nature and value of tho articles nn/i .^i,^ 

■ -I - _ and the earner has tho proper 

(I) 6 H and ^ 36ti 
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notice affixed in tiis office, he may demand an extra charge G i p Ry 
according to '•uch notice It hi neglects to demand it, the Ra,\et6 
sender is not bound to tender it, and the cairier receiving the Chandmull 
goods is liable for thoir «afe conveyance The provisions of 
the Carriers’ Act aro wrapped «p in manj words and arc very 
involved The Exchequer Chamber in Behr m v Great NurtJ ern 
Baihratj Coinj onj/U) had doubts as to then meaning, but by 
reading the first and the second sections togethei arrived at the 
true interpretation of the statute [See tho judgment of all the 
Judges in the Court of Exchequer (siipra)^. 

The general law being thus settled, the question as to what is a 
Bjfiicient declaration of tho contents and value came to be consi- 
dered, and it was decided that it need not bean express and formal 
declaration, and such statements as the following were held suffi- 
cient —** lake care these are pictures of thevalnoof £ 100’ — 

S>>hTena v Gr at NorO ern Raduaij Company (supra) ‘ There 
are about £ 100 worth of goods in the parcel ” which were de- 
*cr bedas ‘ silks*’— Sredbary v Sutten O In fact, any declara- 
tion of the sender made at the time of delivery calculated to in- 
form the carrier of the nature and value of the ai tides, so as to 
en ibie him to lemand the increased cbaige, was held sufficient 
Now it is tho Second section of the Carrieis’ Act which tn vbles 
the earner to (leviand the increased rate of charge Section I 
relates to the duly of tho sender of the goods Sections 2 and 
3 relate to the duty of the earner and bis power to make an in- 
crea«etl charge In the Railway Act of 1879, as Has the case 
with the R ulway Act of 1854, Sections 2 and 3 of the Carriers* 

Act aro not embodied Section 1 of the Carriers’ Act is enacted 
as Section 10 of tho Act of 1854 and as Section 11 of the Act of 
1879 Ihese are in substance the same and differ from Section 
1 of the Carriers’ Act principally m this that whereas the 
declaiation of value could be made to any person receiving tho 
p irccl under the Canieis’Act and an engagement might be accep- 
ted by him, the Indian Acts provide that the increased chirge 
shall bo accepted by some railway servants '•pccmlly authortzrd 
m this behalf It does not seem to be neccssarv that the 

(1) 6 II and N 306 {_) 10 W E , 600 21 123 
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G I p Ry fleclaratiOn should be made to the latter Section 11 afterprovid 
Rasett general non linbilitj of the Companj for ariicles 

CLandmnij of Value run*’ thu3 — * CTnless at the timo of delivery thf value 
and nature thereof have been declared bj tho person sending or 
delivering tho same, and an increased charge for the safe con 
veyaiice of the same or an engagement to pav such charge his 
been accepted by Some railn ay servant specially authorized in 
this behalf It appears to me that reading that sectiori alone 
and without the addition of a section similar to Section 2 of the 
Carriers Act, which the Couits m England had to read ifl com 
bmation u ith the first section, it implies that tho sender of the 
goods must make the declaration in such a form as to invite the 
Company to make tho insurance charge, and that othenvi^e the 
Company are not entitlod to demand it This was tho v lew taken 
by the High Court of Madras in T enkaiachala v South Indian 

RaxWay Qovipany iX) That case, I think, m substance govoms 
the case before us It may be tliat (as was there suggested) the 
Company may if they please w uve the increased charge , but if 
It IS Waived it must be on tho declaration of value and the invi 
tation to insure being brought to the notice of some duly 
authorized servant of the company who alone is entitled to bind 
the Company m such matters 

The station masteis are under Article 40 of tho Tariff Charges, 
as a general rule, authorized to insure but in case of insurance 
above Us 8,000 apphcatioos for insurance are to be referred to 
various specified officers I do not say that if au offer to msuro 
were made to the parcels clerk and ho received the insurance 
money for the Company without itfernng the matter to the sh 
tion master, oi if, in the case of large insurance the lattc-r neg 
lected to refer the matter to the higher authorities and received 
tho insurance, tl e Company would not be bound , but I am 
clearly of opinion that a mere casual conversation as to tho cod 
tents of the parcel taking place before the parcel clerk, through 
which ho becomes acquainted with its value, does Dot bind tin 
Compapy to jiiako good its contents or of erato as an increa'cd 
charge for the safe conveyance of the same or m eDgag 0 »’®°^ 


(1) I Ij £. S Vlaii 208 
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to pay <;uch cliargo accepted by *4 railway servant specially G i P Ry 
autlionzed va this hohaU 1o hold othetaise would be in oltect pa^sett 
to depnvo Section 1 1 of the Railu ay Act of all force The cir ciaTilmuli 
cumstances here are similar to thn<$e in Ilol mson v TIf South- 
ire*feni Railicay CoinponyO) , a case doculed under 17 and 18 
Vict , C 31, S 7, which IS in tho same lines as the Carriers Act 
The present is, therefore, an afurtion case to that 

I have given my reasons at length in this case, as the coni In 
Sion I have arrived it differs from that of the Calcutta High 
Court Bench m the case of Seen lary of State for India v Bud) u 
hat] f"’) composed of Judges for wl osc opinion I entertain 
sincere respect, unless indeed it be considered that that case 
was decided npon the special facts stated m the case which the 
judgment does not refer to I do not consider tliat it makes 
any difference in the construction of Section 11 whether vro 
regard the decision in Kuterjt v 0 I P Raxluay Companyi^) 
as overruled by the Irraicady FlitiHa Company v BiiyiiandasCO 
and Clogrmutl v TIf Commissioners of Calcnl^ft (5) or as still 
in force m this Court 

I am, therefore, of opinion that tho Company are protected in 
this case bj the provisions of Section 11 of the KailuaysAct, 

1879, and that the appeal ought to be allowed, and tho plaintiffs 
suit dismi<>&ed with costs throughout 
Apppal alloice ! 

J/firc/i 1, 1895 The respondents applied under chu«e (c), 

Section 595, of tlio Civil Procedure Code for leave to appeal to 
the Privy Council, but the application was refused 

Attorneys for appellants —A/cisrs LtUle, Smith, Nicholson 
and Bonen 

Attorneys for respondents — ^Jffessrs Ch^(ford,Dur)erandCo 


(1) 31L J (C P) 231 (3) I L R 3 Bom lOa (q) I L R 18 Calc, 427 

(2) 1 L R lOCalo El8 (4) L R iHIn Ap 121 
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Itr'il’ONBIBIIilTJr AS CARRIERS OF GOOPS, 


Jloi ninl «>r, 


In the Sadar Court of the Province of Sind. 


Iloforo Mr. Geo. M. Macjiherson, Judicial Commissioner. 

Tin: snouiiTAnT or state for india lv 

COUNOIfj (Depesdim), Appelmet 


LOVJDA RA5C AND SIX others 
(rtllKTIPPS), RMrONDFNTS. 

.Vof/J..nV.^rn Jv’ulipay— P.,rce-Ii— .Von^Ielirery of~Dtelarahon of Val^ 
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h ,!»,!,{> on the uroiiml that the mlue of its contents w»« net df' 
Oiml It tin imicof the»k’i\»rr of the parcel to theEailtrav forcimac* 
The elum wu therefore ,s ,^s tlist « the Ta’a-' 

tyf. rnM to ,n Section 7 . of the Imlian HailwoTS Act mean, the tx\z» « 
the dexi, nation ami n >• .a* tin place of dcapa»clu 

I'or Api-oltiw.— f, r. anii,r.m, E-J., I.C.S , Rv^>- 

I.i", Govornm<-nt Ailiocate, Punjab. 
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tlie vMuo bung untlccHre«l excmlcil Rs 100, tlio Ilulwdj ad The Secre 

imuistntion was not liable for the aaluc, and tlio itl er items 

could not be legally clanned Conncii 

The District Judge of Shikarpur framed issues after new ^ t da R am 
parties wore added and the plaint had been amended 

No 1 —Can plaintiffs, as sons and legal representatives of 
deceased Lekh Ra], the consignee, sne for non delivery of tl e 
parcel ’ 

No 2— Did the true vaino of the contents being silk exceed 
Rs 100 

No 3 —Is the price of silk at tho place of despatch or at the 
place oi delivery to be taken aa the baais of calculation of tho 
value of the contents ? 

iso 4— Was the sender required to pay and did he refuse to 
pay at Amritsar, a percentage on the value na compensation for 
increased risk? 

No 5— II so, or li the value of the contents exceeding Rs 
100, a true declaration of the value was not made is the Rail* 
nay Company exempted from liability for non delivery of the 
parcel ? 

No 0 — Are plaintiffs entitled to claim compensation for 
postage and other expenses ? and. 

No 7 — Assuming that tho sender declared the value to be 
under Rs 100 and theiefore was not called on top »y percentage 
on the value as exceeding Rs lOO and admitting that the value 
before deducting discount was at Aniritaar Rs 107 0 U, but was 
reduced below Rs 100 by deducting discount, could the sender 
by so deducting discount reduce the value to less than Rs lOO ^ 

The suit was instituted as abovesaid by plaintiffs who did not 
specify the capacity in which they did so, as deceased’s heirs or 
as lilinagers of the firm of deceased Lokli Ra], but by cooseut 
the plaint was amended so ns to show them clearly suing as per- 
sonal legal representatives of Lekh Raj, and their brothers were 
joined as plaintiffs, being equally interested as deceased a heirs 
The District Jud-,o held tl it plaintiffs could sue and that, 
assuming the facts as set out id the invoice, the value ofthesilL 
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The Secre was to be taken as Rs 97 15 9 after deduction of discount, that 
^for Incfia'm value was to be calculated on the puce at Amritsar, the phce 
Co noil Qf despatch, and as it did not exceed Rs 100, the Railway was 
I o\ ida Ram re'iponsible for the value but not for other expenses claimed, and 
awarded Ra 97 15 9 and Rs 4 as interest and costs in propor 
tion and interest fiom data of suit to diite of payment 

Government appeals, and urges that the plamtdfs were not 
entitled to sue, and that the value was the value at the place 
of destination and before deducting discount, and therefore ex 
ceoded Rs 100 The appellant has included the sum claimed 
foi incidental expenses, the clnm to which was rejected 

The value of tho appeal is, therefore, too high, and should be 
Rs 101 15*9 plus interest subsequent to suit 
I retain the issues of tho District Court except as to such 
expenses which are not before me 
The disputed points are — "Whether plamtiffs can sue aod 
whether tho value is the v due at Amritsar or at Shiharpur, and 
whether a sum allowed as discount is to be included, and if it 
to bo included the effect of this on the habihtj of the Eailnir 
Administration 

The circumstances of this caso are peculiar because of errors 
which have crept into it Some dear and undoubted facts niij 
first bo stated Govmd Ram consigned two parcels containing 
silks by Railway from Amritsar to Lekh Raj at Shikarpur, one 
of which was lost The contents were valued in the mioico'it 
Rs 107 0 0 77iin«» Rs 11 5 0 as discount, to wluoJi value h'ld to 
bo added Rs 1-3 6 as expense of packing, eto , making a total of 
Es 07 3 9 ns the Amritsar a due of the silk claimed by plaintiffi' 
who in tho plaint, as amended, sue as hoirs and ropresentative=> 
of deceased Lokh Baj who was dead before the goods wire 
desp itched The nature of tho goods was declared at Ainrt«ar 
but not the value For appellant, I was referred to a well known 
ruling of tho Privj Council given m Volume XI of jrooro’s Ind a’' 
Appeals, according to which the dicision iau«t be founded upon 
a case to “ be found m the pleadings or invohod m or consish"^ 
with the case thereby mode ” But one difliculty js that tho plead 
mgs contain omissions and mconsistoiuios Jfr IlENPBrsOJJ 
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made vanous admissions m the District Court, and acted gene- 
ronsly towards plaintiffs, so as not to put tochmcal difficulties in 
their wa}. This 13 admitted by the Di&tuct Judge, Mi Jacob 
Mr. Hk\peesO\ stated in argument that the Kailway Adminis- 
tration of Go%6rnment di sires clear decisions as to certain 
matter^, and therefore did not insist on all the points they might 
have taken up, hut it is difficult to givo a clear decisioa lu a 
case which is not clear and which has been rendered confused bj 
the mistakes or carelessness of people concerned in it The 
plaint states that the silks were sent to Lekh Raj for the firm, 
and as amended it is by the heirs of deceased Ltkh Ka], the 
consignee in the agreement with the Railway In evidence 
Kimat Rai says that Govind Ram was one of his agents at 
Amritsar and sent the goods at his request If Goviiid Ram, 
being the firm’s agent, consigned the goods to Lekli Raj at the 
request of the firm or a partner m the fiim acting as such, the 
principal would be the firm, who would be entitled to sue as 
such Bat the plaint is cot by tbe fiimor b) people ns tncmbcia 
of the firm , it is by the heirs of the deceased consignee. Hr 
Hevbeksov, on the other hand, arguod that, as the agreement 
was between the Railway and Lekh Rij’s agent Govmd Ram, 
and as Lekh Raj, the principal, is dead, the persou entitled to 
sue IS Govmd Ram, the agent, “ whoso principal” being deceas- 
ed “cannot he sned Section 23 (J) of the Contract Act 
When I asked if no one was entitled to sue for damages, the 
sons of Lekh Raj or tho members of the firm, he replied that, 
under the provisions of that clause, Govind Ram, the agent of 
the deceased principal, could sue But this is wrong, as admit- 
ttd!} Lekh Raj was dead bcfoie tho coutract was made, and 
Gov md Ram could not be bis agent m consigning tho goods. 
This confusion runs thiough the defence, as at one time it is 
said the dece.ised’s agent could sue, and again that, .as Lekh 
Raj was dead, ho never had any interest in the goods which 
could pas-) to his sons as ]iis heirs. 

Au admission by Mr. KinpepsoN is to be noted, that as the 
fieight wai) to be paid by Lekh Raj, ie, by tho consignee, l.o 
bad a right under tho contract to claim and sue for the goods. 


The Secre 
tary of State 
for loclia In 
Council 

Lovula Ram 
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RESPONSIBILiry AS CAERIBKS OP GOODS 


The Secre This obviutos my having to discuss the right of the consignee to 
'f In A* it IS admitted 1 now take the facts as appearing on the 

( oune I record, and I must do so without adding thereto If a man i3 
L 1 1 Ram shown as consignee, or as sending foi goods, I need not enquiro 
whether he acted m his private capacity as an individual or 
whether he leallj acted and meant to act as a member of a firm 
It IS probable that the goods sent to Lokh Ka] were so for the 
firm, and that he was treated bj Govind H im as a partner m it 
But the Railway knew nothing of this, and deny any contra<.t 
with the firm I am justified »n taking the consignment as one 
to Lekh Eaj without regard to the fact that ho was a member of 
the firm for which the goods were ultimately intended Govind 
Ram IB not set forth as tho firm’s agent but as that of one or 
two person% and I may look on the consignment as to Lekh 
Raj himsolf Tliu is the view which the defendant took of it 
Clearly, then, on the above facts and admission, had Lekh 
boon alive, be could have sued, but he was dead There was 
in error on Govind Ram’s part— he should have consigned the 
goods to the son or sons of Lekh Eaj named in the consignm^ot 
note But, as the error was made, I do not see why Lekh Baj 6 
aons cannot come forward and say ‘'an error was made, tho 
name ot Lekh Uaj we entered by mistake, we were intended to 
be and uro tho people affected by the contract We ask that 
the error should be corrected and we declared entiUed to the 
goods on paymoutof the freight,” Govind Ram might have 
been required as a party Errors m more solemn documents 
have bceu rectified in similar manner As a matiei of fact, the 
other parcel was delivered up Plaintiffs have not made the 
formal request ns to rectification of on error in this suit, bnt 
their pi nnt may be taken as involving its necessity Again, thl^ 
suit I.s Oii^nnally brought by Kimat Rai on defendant’s argu 
ment, ua.. correct He swears he wis the principal of Govind 
Ilam, and at his request tho goods were despatched or rafter 
guento tho B ulway Administration for carnage from Amnt 
s .. No question was askod whether he acted for tho firm and 
us a member of it, and I am not bound to ongu.re beyond tho 
record Goi md Bam known to be an agent consigned goods to 
Lekh Eaj, he then m reaht> Kimat Rai's agent 
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nathonty froin Lekh Raj hid lapsed on Lekh Raj’s death 
Assuming that Lekh Rij s heirs conld not sue as said by defend 
ant, GoTind Ram’s principal, Kimit Rni, could do so and did so 
It is true he added Lo\idi Rim as a co plimtiff ^\ho is interest 
ed in tho property, and whose addition throws no new or 
additional respoiisibilitj on the defendant At the most the 
addition would he inefftctuil ind would not affect Kiin it Rai’s 


The Secre 
tary of State 
for India in 
Coancil 

Londa Ram 


rights Kinnt Rii, then, who swears he wis principal of 
Go\md Ram would baio been entitled to sue ilone Ilus right 
was Tirtnally given up and the heirs of Lekh Rij were added 
and the ^ait is now by them This is so far wrong for Lekh 
Raj had no interest mthe properly ind was not Govind Ram’s 
principal, though tho argument on belnlf of defendants allows 
that ho was so Bnt I do not think this error sliould affect 
plaintiffs or Kimat Rai As shown abovo Limat Rai as pr nci> 
pal of Gorind Ram coaid have sued alone, or the heirs of Lekh 
Raj could have come forward (on tho argument ind admission 
of defendant is to the right of Lekh Raj’s agent to sue) and 
could have alleged mistake nod Lave asked for rectification of 
the agreement and Lave thns obtained the goods Neither 
course was strictly adopted though tho unamended plaint was so 
far correct as explained bj the evidence of Kimat Rai Tho 
present so called amended plaint in its bold form is wrong, but 
I do not think the omission is necessarily fatal ihe mtnts are 
not affected nor is the jurisdiction Had the District Judge, on 
account of error m the plaint, dismissed the claim is wrongly 
brought in the amended plaint, I could not have said he was 
wrong, but as lie did not, so I think Section 578 of the Civil 
Procedure Code applies and therefore I find that though the 
plaint IS wrong the error is not fatal to tho claim 

Now comoa the question whether the goods exceeded la valne 
Rs 100 Admittedly tho puce stated was Rs 107 G 0 from 
which discount was deducted Ihis discount la not for ready 
cash but w is allowed “ according to mercintilo custom ’ 
Apparontlj merchants alone would obtain it a private customer 
would not do so Section 75 of the Railway Act of 1890 de 
dares that w hen the value of silks, etc , sent bj Railw ij exceeds 
one hundred rupees, tho Adraimstration is not liable for damages 
IV 
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EJSPONSIBILIIT AS OARRIEBS OP GOODS 


The Secre coused by loss, destruction, etc , ** unless the person sending or 
*fof India^w delivering the parcel or package to the Administration caused 
Conneii ,jg and contents to be declared, or declared them at the 
Lorida Pam, time of tlie delivery of the pircel or package for carnage by 
Railway,*^ and paid, if called on to do so, a percentage by way 
of compensation for increased n^k 

rho word "valne” cleaily means maiket value of the articles, 
the price for which they would usually sell at tho time m the 
market The value is shown at Rs 107 C-0 from which an 
allowance is made of discount In Rodwajne^s case (L R C P 
page 330) it was held that the market value memt “the value 
in the market independently of any circumstances peculiar tothe 
plaintiff” O’Hanlan’s case (L J Q B Vol 34, page 154 ^e?) 

was quoted, but is not conclusive Discount was allowed of 10? 
9d , but at one time the cost is spoken of as including that and at 
another it is not so In that Judgment it is said that the value 
must be taken as the market price at a place where there is such 
a thing and elsewhere it must be calculated on consideration of 
vanoos circumstances including tho results of the " higgling of 
the market ” At Amritsar apparently there is a market piic? 
Now would a person going into a shop and learning the price 
expect to get discount ? 1 do not think a stranger making local 
purchases would expect It At all events it is not shown that 
there is any such rule for ordinal^ purchases, and the market 
value is the price for ordinary purchase® "Wo have the value 
clearly stated, and discount mentioned, but nothing to show 
why or to whom such discount is allowed I may take a smuls'' 
case— well known— of books m Cnghnd on which i discount of 
25 percent is often allowed, jet publishers giving booksellers 
this percentage and al«o ono book in twolvo gratis, adverli'® 
tho books at the fall late and booksellers also do so, and hooks 
.ro spoken of as costing that sum Discount often is granted 
only when asked for Now a custom has sprung up of giving a 
net price Of course the book seller gets .ome profit, but tho 
price of tho book is still mentioned at the full price in notice- of 
It If a person for any leason gets an article at a cheap nic, 
ho does not say tho “value” is less than tho market vain® 
“Vnluo” may bo quite different from tho“pnco” actually pa>^ 
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Unless there is proof that discount could be claiined by every 
pnrcli'i>er, 1 must take the admitted price to be the ‘ value 
without allowing for discount, given under unknown circum 
stances to unknown persons Therefore I bold that the vilue \t 
Amritsar exceeded Rs 100 It does not matter, therefore, 
whether it is to be calculated for tbe purposes of Section 75 at 
the rate current at Shikirpur or at Amritsai In cither case 
the value exceeded Rs 100 

The effecl of this is clear Under the 7ath Section of the Act 
the value should ha\o been declared and this was not done 
The Railway was not bound to ask questions as to it and the 
Section declares the Railwa} Administration ‘ not responsible 
for the lo«s ” of the goods Ihe claim, therefore, must be 
dL«mi«sed, and I amend the decree and dismiss the tlaim tn toto 
Plaintiffs will bear all costs in the District Court and will bear 
costs on Rs 101«15 9 in this Court, Ibo proper value of the 
appeal 


In tbe Chief Court of the Punjab 

liefore Sii J. Fn die. Chief Justice, and 
Mr Justice A \V Slogdon 
MOHAilED ABDUL GlIAPFUR (PLAiNmr) 

V 

IRE SICRFTAR^ OF SIATE FOR INDIA IN COUNCIL 
[NORTH-WISIERN RAILWAY] (Dsfendvnt)* 

Nortl ^oifray — Liahtltlj of carnen for loan of joodt — JnJinn 

Raxlwajt Act JAc/ 18*^0 Ss "2 74 and 75— Jmttan i!ai{ axjt Act IV 
0/18-9 S 11 

Ihe pla ntiff booked h s luggage and obtained a Ra Iway receipt On 
arrival nt Delhi a leatl er portmanteau contain ng articles as entered lo 
tl e list was found missing and compensation not having been made the 
defendant was sued to recover the value of tie artic es Botl parties 
adm tted tl at tbe package coctainca scheduled articles worth Rs 308 10 
and tl 0 01 ly d sp to between them was whether the plaintifl was ent tied 
to any rcl cf wh ch he claimed andwlich tie defendant denied under 
S 7t> of tl e Rail vays Act 18^0 


The Secre 
tar/ of State 
for Ind a in 
Council 

Lot daKau 


1S97 

Aagost, 12 


OuEa No a of 1897 
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Mohamed jS" W thit Inggage of a passenger booked by a Eailway sen ant under 
Abdal S 71 of the Railways Act IS a parcel or package dehrered to the Rn Iway 
Ghaffar A.dministration lor carrii^e and the defendant waa exonerated from all 
The Secre liabil ty for the loss of thcarticlcs n question as tl e coi tents and ralue 

tary of State ^ portmanteau waanotdcclaied and insured 
for loa am 

Gopal for Plaintiff 

— iS'iwcZnir, Ooternmcftf^^tjocafe for Jefondant 
Jdpqment of the lower Court — - 

In this case the plaintiff sues to recover Rs 354 10 0 from the 
defendant (the^^orth "Western Railway) on account of goods bool 
ed and lost in transit. It is stated in the plnmt that the plaint 5 
travelled from Lahore tta Ghaziabad on the 30th November )S94 
and that be got his luggage booked by Railway Receipt 94 of 
the same date and obtained a receipt , that on arriving at Delhi a 
leather portmanteau containing articles as entered in the list was 
found missing, and as no compensation has been toade by th0 
defendant, this suit has been brought to lecover the value of the 
articles It was stated by the Government Advocate that it bas 
been agreed, with consent of both parties, that no evidence is to be 
produced in this case, and that there was a point of law wbicb 
should be decided by this Court The point for detcrminstiou i^ 
-*-wliether according to law plaintiff is entitled toan^ part of the 
rehei claimed The atatement signed by bot\ patties is to the 
following effect — fhe parties to the above suit mutually agree to 
admit all the facts, aiz , the defendant on his part admits all th® 
facts alleged by the plaintiff, and the plaintiff on his part admits 
all the facts alleged by the defendant, namely, fl' that fhe pack 
age contained "echednled ’ ai tides (Schedule II) worth Ra 308 1® 
in value , (2) that the requirements of S 75 of Act IX of 1®^^ 
were not complied v-ith by tho plaintiff, (3) that the package 
worth Rs 3o4 10 0 was dehveied by the plaintiff to the rad 
way for carnage by railway, which granted a receipt therefor 
under S 74 and the parties further agree that the sole contro- 
versy between them is, whether m point of law the plaintiff 
entitled to any part of the relief which ho claims, and which tl® 
defendant, rolyingsololyon S 75of the Railway Act, 1890, denies 
It IS stated by plaintiff s pleader that arcording to Act, 1690, there 
are three kinds of goods— (1) goods, (2) parcels and packaged 
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and (3) pi«‘?engers’ luggngp That S 72 refers to responsibility 
of railivn\ « itb reference to cnrrnge of (1) goods and (2) animals, 
and tint S 74 refers to (3) passengers’ luggage, and that S 7o 
referstoanotherclass,ii , articles packed in parcels or packages 
Tliat Scludule II only refers to irticles, and neither to goods nor 
to animals nor to luggage, and that, under b 75, the Railway’s 
liability IS limited only when sach articles as are mentioned in 
Scliedule II are packed in parcels or p ickages Ontlio other band, 
it IS urged by tbeGoiernment Advocite that S 74 is immediately 
followed by b 75, and according to this, in case of scheduled 
goods no claim can he against iho railwaj, unless their contents 
and value have been declared In mj opinion, Ss 72 and 74 are 
applicable to passengers’ luggage, and in the case of articles of 
special value, which are being carried as passengers’ luggage, the 
provisions of S 75 must be complied with (bee page 253 of the 
Indian Railwais’ Act, 1890, bj Louis P Russell), and as tins 
was done, the point mast bo decided against the plairtiff It 
19 admitted that the contents of the package was worth 
lU 8o4-10-0, and that the package contamed^scheduled articles” 
worth Rs 808*10 0 In another case against the Ra«t Indian 
Railway it was held by this Court, following the English Law, that, 
when a parcel or package contained certain articles winch were 
within S 76 and others which were not, the plamtiH, though ho 
bad not declared the value of the articles within the section, ^\ns 
entitled to recover the value of the articles not within it but, since 
then, I have changed my view of the Law. Ihe provisions of b 
11 of Act IV of 1879 were consistent with the English Law on the 
subject, whereas the wording of S 75 is clear , and accordingl), 
either the Railway Administration is responsible for the contents 
of the whole parcel or for no part of it 1, therefore, decide the 
poiut against the pHmtiS, but as the point is not fiee from doubt 
and IS of general importance, I dismiss tlie suit contingent upon 
the opinion of the Chief Court, and refer the case under S 617, 
Oi\il Procedure Code 

The above case (No 3 of 1897) on being referred to the Cnief 
Court (under S 017 of the Code of Civil Procedure) by the Judge 
of the Small Cause Court, Delhi, with his No 118 , dated 6th ilny 
1897, was heard bj Sir J Frizolle, Chief Justice, and Hr Justice 
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Eld that luggage of a passenger booked by a Railway 'servant under 
S 74 of the Railways Act is a parcel or package delivered to the Railway 
Administration for carriage and the defendant was exonerated from all 
liability for the loss of the articles m question a< tl e coi tenf*! and ralue 
of the I ortmantean was not declared and insured 
Madan Gopal for PlamtiO. 

StncZatr, Gotcrnmenf Advocate for defendant 
Jddqmeni of the lower Court — 

In this case the plaintiff sues to recover Rs 354 10 0 from the 
defendant (the Is orth W estern Railway) on account of goods boot 
ed and lost m transit. It is stated in the plaint that the plaintiff 
travelled from Lahore via Ghaziabad on the 30tb November 1894 
and that he got lus luggage booled by Railway Receipt No 94 of 
the same date and obtained a receipt , that on arriving at Pelhi a 
leather portmanteau containing articles as entered in the list was 
found missing, and as no compen«ation has been made by the 
defendant, this suit has been brought to lecover the value oS the 
articles It was stated by the Government Advocate that it has 
been agreed, with consent of both parties, that no evidence is to be 
produced in this case, and that there was a point of law which 
should be decided by this Court The point for determinatiou is 
—whether according to law plaintiff is entitled to any part of the 
relief claimed The statement signed by both parties is to the 
following effect — Tho parties to the above suit mutually agree to 
admit all the facts, viz , the defendant on his part admit‘‘ all the 
facts alleged by the plaintiff, aud tlie plaintiff on his part admits 
all the facts alleged by the defendant namely, (1) that tliep^cV 
contained ^'scheduled ’* articles (Schedule II) worth Rs SOB 
inaaluo, (2) that the requirements of S 75 of Act IN of 1^^^ 
were not complied with by tho plaintiff, (3) that the pacl^^o® 
wirth Rs 354 10 0 was delivoied by the plaintiff to the rad 
way for carriage by railway, which granted a receipt therefor 
under S 74 , and the parties further agree that the sole contro- 
versy between them is, whether iQ point of law tho plaintiff 
entitled to anv part of the relief which ho claims, and which the 
defendant, relying solely on S 75 oi the Railway Act, 1890,denie'' 
It i*! stated by plaintiff s pleader that, according to Act, 1890, there 
aro three kinds of goods — (1) goods, (2) parcels and packages; 



prCLMUTION lV |NSUr\NCI' OP 4RlKLESO( ^PECHL \ \LDF. 135 


In the Chief Court of the Punjab. 


REVISION SIDE 


Before Mr. Jut.hee Rcid 
\.L^\AZ A\D avotheb (I’msTi^rs), Pstitioness 
V 

SniLA RAliKA UAIliWAY COMPANY 
(Dependant), Respondent 
Civil Revision No 1880 of 1905 

ilni/tcf»y« Act IX o/ 74 axd as’tnjera itijjnjc— I'^OS 

ArltrUi o/nfw-eifll talite—Ltahihtj of Iladtoay Cominny 
A passe) ger 1 oul<ed his box coalamtog cloths gold and silver orna 
merits and Gorernment Currency Notes for coiivcyaoce in the luggage 
van and it was lost The Ilnitiray Company repud ated tl e claim on tl o 
ground that tl o cootents of (he box and their value were not declaied as 
prescribed by 8 7o of the Indian Railways Act l\ol IS'^O 

Meld tl at Luggage hoohed under S 74 of the Eatlways ct includes 
passengers luggage and as the value of the contents was not declared the 
defends it companj is ft-eo from all liability 
dfuJiomei ^blul G/ sjfur 7 Socevfirj of Slate (56 P R, 18D7) referred to. 

Petition for revision of order of Lieutenant Colonel RES 
lailor, Judge, Cantonment binall Cause Couit, Umbala, dated 
I2th August 1905 

K C Chatterji for Petitiooers 
Jllorriaon for Respondent 

llie judgment of tho leimed Judge was us follows — 

Reiu, J — This application raises the question whether a Rail 
wa\ passenger whose box containing cloths, gold and silver orna- 
ments of tho value of Rs 20 or 30 and Government Currency 
Notes of the \ nlue of Rs 190 has been entrusted to the Railway 
Company’s servants for convejanct in the luggage van and has 
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Aiwa* been lost or stolen, can recover the value of the box or of any 
S K B 7 psrfc of its contents ftom the Companv without having made the 
■ — declaration prescribed by Section 75 (1) of the Indian Railways 

Act, IX of 1890 

The first contention for the applicant was that ^^any pircelor 
package ” m Section 75 (1), does not include passengers’ luggage 
dealt with by Section 74 of the Act This contention has no 
force The object of the rnle contained in Section 74 is obviously 
to mabe the Company livable only for property entrusted to it and 
not foi property which a passenger chooses to keep in hi^ own 
custody, whether m his compartment orelsawheie, and 'Mug 
gage,” consists of parcels and packages 
The nest contention was that Section 72 of the Act makes the 
Companj liable as a bailee under the Indian Contract Act 
The presence m tb© section of the words " subject to the other 
provisions of this Act” adequately meets this contention which 
has no force 

The next contention was that Currency Notes are not inclod 
ed in the 2nd Schedule to the Act 

Clause {h) of the schedule, in mj opinion, covers them Ih^y 
are promises to pay, made by a person on behalf of the Govein 
ment of India, although they are not included m the defamtion 
of Promissory Notes lo Section 4 of the Negotiable Instruments 
Act for the purposes of that Act 

They are, moreover, securities for the pajrnent of money, evt?n 
though they may not be bauk notes This contention h'ls no 
force Tlie last contention 13 th it the Company were liable for 
the whole value of the nou solicdoled i.rticlo« of the content'^ 
the box, and of Cirrcncy Notes up to Rs 100 

ituhamued Ahdtil Ghajftirv Secretanj of State for India 0^ 
IS dircctlv against this contention, and Section 75 (1) prowdes 
for fnedom from risponsibility, for the " loss, dcstructiou or de 
Icnoration of the parcel or package ” not meielyfoi fretdoio 
from responsibility for the loss of the contents of such parcel or 
package 


( 1 ) '■•PR if .97 
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The appliciut IS not, in u»j opinion, tntitled to recover fioin 
tbe Company in lesptct of tlie box or of any part of its contents 
not baviog complied nitb the pinvisions of Section 76 (1) of 
tbe Act. 

'riip applic vliou IS diKmi'ised vMtb co-vts 

A2P^>eation di'-vitssed 


The Indian law Reports, Vol XXXIV. (Calcutta) 
Series. Page 419. 

APPELLATIi CIVIL 


Befoic iifj. Jnshce Biell 

XARANG RAI AGARWALLA (PumTifP), Aippliam 

V. 

IIIVBR STEA&t NAVIGATION COMPANY, LIMITED 

(Depfndmjts), ResFOMiENTS* 

Cfli-nerii— Cc/tiraet h earry pnrlUjhj nr*> and j>arHy l>y Liability 0 / 

Camef$^Damage^—'Dntitbh Contract — Oorrten Act (III of 1865) ’ 

St 3 {0 5 8 — K<ali ay* Act (IX a/ IS*'©) 8 76— -Bacefted Articles— 
JUisdpscriplion 0/ yood) 

In a suit for damages for loss of goods carried partly in BleamGri> 0 ! ouo 
Comi any and partly by trams of another, the plaintiff failed to declare 
tlio value and description of the goods as required under the proTisions of 
the Carriers* Act and the Bailnays Act — 

Held, that ao far as tlio journey is by nvei, the Stemier Company is 
entitled, as regards the acts of its agents and servants, to the piotectiun 
afforded by the provisions of the rarriers Act and so far ns tho journey 
is hj rail it IS similarly entitled to cloim tl e piotectioii afforded by the 
Railways Act 

ie Conteai v '11c London atdSoull IFeifern Umlfay Cotnpanr/(^^ and 
Vaxtndale x Tl e 0>eal Eatlurn SatU ay Cumpanyt*) referred to 

• Appeal from Apj'ellate Decree >o 2303 of 1904 against the dee*«9 of 
F F Jactson, Sabordinate Judge of Oanhaii tiateil August 4 iy04 coni rtniQ.^ 
tUe decree of Kedar batli Siryal Extra Assiatant Commissioner of Oaahnti, 
lUVcd April 30, tOOO 

(1) (1665) L. B , 1 Q 15 64 
18 


Aiwa* 
S L Ry 


(2) (1«69) 'IS L J Q B, 137 
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Second Ahead Nartng Kii Agarw'tlh ind another, the 
pliintiiTs 

Ihe plnintiSs bronght an action for dam-iges against the 
lli\er Steam Naiigation Companj, Limited, and the Secretary 
of State foi India in Council on behalf of the Eastern Bengal 
State Railway, for loss of goods under the following circum* 
stances The pi imtiffs shipped a bale of endi silk (described as 
‘‘ eud% cloth ”) fioin Ganhati (Assam) to be earned by the Bi'or 
Steam Naaigation Comp my to Calcutta, the Eastern Bengal 
State Railway baaing to carry it fiom Goalundo The bole was 
alleged to haa e been cut open in transit and most of tbe contents 
extracted, and the plaintiffs sued to recover the value of the lost 
goods 

The defendant Company repudiated their liability on the 
ground, that the plaintiffs did not declare the v vine and de'crip 
tionof the property a$ required by S 3 of the Carr ers’ Act, 
the goods being one of those " excepted articles mentioned in 
the Schedule to the Act , and that the bale was not insured under 
the Company’s Goods Taiiff Rules 

The second defeodaot also contended that the suit was not 
maintainable foi want of notice os requned under S 424 of the 
Code of Cnil Procedure, and that the Railway Administration 
was absolved from liability Under S 75 of the Railways Act (iX 
of 1890) as the plaintiffs did not declare the value and contents 
of the package and pay the insuiance rate as required by S 5^ 
(n) of the Goods Tariff Rules of the Eastern Bengal State 
Railway. 

On the 30th April 1900, the Court of Urst instance dismissed 
the suit With costs On appeal puoferred by the plaintiffs, the 
learned Snbordmate Judge confinued tbe decree of tho first 
Court and disimsaed the appeal 

’Ibo plaintifls prolened a second appeal to the High Court 
and the leirnod Jiulgea disnusaed the appeal as against the 
Secretary of State for India, tbo leained vakil for the appellants 
conceding tint tbo Railway Adirnnntr uion wasab<!olved from 
liibility byS 7a of theRailnays Act As regards the appeal 
vgninst tlio River Slonm Navigation Company, their Lordship'^ 
remanded the ca'»e, wn 6lb May to tbe Court below for ^ 

limbng ns to nhollur the loss w ts o«iasioneil by nogligenco or 
criminal act on the part of the Company oi their agents and 
servants, the onus of proof bevng on the Company under S 9 
tho Act 
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On tilt; 30Hi April 1904, tlio Snboi till) itc Jttdgo of knniup 
found, on reinaml, that the R ulw.ij Administration ulnntted that 
tJiey had iecei\ed tlio partol in good condition from tliL bteanier 
Company, and held thit tlieio uuh no negligence oi Linniual act 
on the part of the Steamer Comp my, and lie accordingly dis- 
iniB^ed the appeal with costs 

The pi imtiffs, thereupon, again nppealetl to the High Court. 

Bahu Ntlmndhah Bose and Bahii Jadii Nath Kanjtlal, for tho 
Appellants 

J/r C(i*.j)cr '‘2 and Bahn Maumafka lYn/A Mi/vki rjee, for the 
Respondent 

Bl LFr J — Tlio plaintiff appcll mt brought an action m the 
Court of the Jfansif of Kamriip to retotci damages from the 
River Steam Navigation Comp uij, Liimled, and ihe Secretar;y of 
State for India on behalf of the Castorii Bengal State Railway, 
for the loss of a portion of a Inindle of endi silk The goods 
were made over to the agent of tho Steam Navigation Company 
at Gauhati on the 14th November 1897 for transmission to 
Calcutta, tioGoaluudo It was known by both parties when the 
goods wore handed over and leceived that they would be carried 
by a Bteamei of the Rivei Steam Navigation Company as far as 
Goalundo bj nv er, and thence to Calcutta by the Eastern Bengal 
Railway Company by land On delivery of the bundle being 
taken at the Armenian Ghat Station, Calcutta, it was found that 
23 out of the 26 pieccn of emit silk, of which the bimdle was 
made up, were missing The suit was brought agaiust the two 
defendants for damages for failure projierly' to discharge their 
duties as common ciiriers under Act HI of 18o5 

The suit was disinibsed witli costs by the Court of first instance, 
and this decision was confirmed by the Couit of first appeal. 

The pioperty lost was over IN lOO in value, and both the 
Lower Couits held tliat as silk was au excepted aiticle" as 
included in the Schedule of tho Act, and as the plaintiff had 
failed to properly describe it and to declare its value to the 
defendant No 1, the River Steam Navigation Company v'a«! pro- 
tected from liability for the loss by section 3 of Act III of 1S65, 
and that tlie Railway Company was similarly protected by Section 
75 of the Railways Act, IX of 1890. 

The plaintiff appealed, aud on the appeal coming before a 
Bivisionnl Bench of this Couit, of which I was a niemher, wo 
held that the lower Courts were light in finding that the Railway 
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Coinpuiy protected fioin liability by Section 75 of tlie 
R iilwa} Act, but that the lowei Courts had erred in dismissing 
the case ngiinst the River Steam Navigation Company, proceed 
mg simply on the piovision of Sections 3 and 4 of the Act, 
without taking into consider'iUon the piovisions of Section 8 of 
the same Act The case was accordingly remanded in order 
that the Lower Comt might come to a finding whether the Io'js 
occasioned by negligence or criminal act on the part of the 
River Steam Navigation Oompanj or their agents and servant^ 
and then to dispose of the appeal 

The Subordinate Judge has since tome to the fanding that 
there was no negligence or criminal act on the pait of tie 
Company or its agents or servants, basing hiS conclusion on the 
fact that though under the pro\ isions of Section 9 of the Cvrrierb’ 
Act the onas lay on the Company to prove absence of negligence, 
the} li id discharged that onus bv proving that the Eail«^'»f 
Company liad admitted that the goods were received from the 
steamer of the River Steam Navigation Company in good order 
at Goiluodo He, tlierefoie di‘'m]5sed the suit The plamtt® 
has again appeiled to this Comt 

The mam g'ound, which has been t<iken before me m supper^ 
of the appeal, is, that the Subordinate Judge has erred in the 
view whicli lie has taken of the meaning of the word “agents 
ns applied to tho facts of the pieseoC case, that he should have 
held that the Railway Company were agents of the River Steu*' 
Navigation Company and that tho onus la} on the Steamer 
Company, in order to save itself fn in li ihihty, to prov e that thf" 
loss Was not caused b} any negligence or crmnnal acton the 
of the servants of the Railway Conipvny It has been argued 
that the contract for tho ooiiveyance of the goods b/ thv 
'stoatnor Coiiipao} to Calcutta made with tho plaintiff was one 

and indivisible, and that undt r that contract the Steamer Com 

pail} was responsible for the custody of the goods up to the 
time of their delivery at the Armtnian Ghat Station 
Calcutta 

It IS ndmitted that the Rflilway Cornpan} la protected fmn* 
habilitv by tho provisions of Soction 7) of the Railways Ach 
and that the Steamer Company is unable to exorcise an} sopcr' 
vision orcontrol over the servants of the Railway Company, 
over tho ctistod} of tho goods, while the} are m tho charge of 
tho servants of tlio Railway Compan} Rut it is suggested that 
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the Stonier Compnin wis li and to n«coUaiii wliat was the 
nature of the goods nndc o\er to it for transmission to Calcutta, 
aud to haa o made the doclai ition oi folfillod the other conditions 
required b% bection 75 of the Italwaja Act, so as to fix the 
responsibility for the loss ou tho Railwiy Compiii} At the 
same time it is proved tliat the plaintiff failed to declare to tlie 
Steamer Loinpain tho true nature of the goods, ivhich he handed 
over to them, and described them a«s etuh cloth only It is not 
onirgested that it is the diit} of the Steamer Coinpanj to open 
out all parcels lu order to satisfy itself of then contents, and the 
argument advanced amounts to this, that the Kivor Steam 
Navigation Company must be held to be responsible for a loss 
occasioned by the failure of tho plaintiff, the consignor, to 
correctlr 3f‘^crihe the nature of thegoecls handed over 'l}iat 
view cannot m my opinion bo siippoitod by principle or by 
aothontj 

In tho first place, if the Hailwav Company can be takemto be 
the ageuts of the bteamei Company and the contract be held to 
be ludn isible, I am of opiuion that the River Company is entitled 
to claim protection from liability to the plaintiff on the groviud 
that ho had himself failed to comply with the provisions of the 
Carriers’ Act or of the Railways Act, and had wilfully concealed 
from them information winch would have enabled tlicm to comply 
with the proi isions of the Railways Act, when using the Railway 
Company for the transmission of the goods fiom Goalundo to 
Calcutta 

It seems, however, open to doubt whether the Railway Com- 
pany can be treated as agents of the River Company within 
the meaning of Section 9 of the Carrieis’ Act so as to fix on 
the River Company a liability from whicl the Railway Com- 
pany 18 specially protected by Section 75 of the Railways Act 
In this case the contract was for the carnage of goods, partly by 
river, and partly by land It was well known to both paities that 
tho river jaurney would be petformed m the steamer of the River 
Company, and the land yonmey id tho trams of the Eastern 
Bengal Railway Comp itiy , also it was equally well known, and is 
clear from the evidence in this case, that the charges for tran«- 
mi«sion might be paid either at the place of departuie, or at the 
station of destination In this case the charges were to be paid 
at the latter plate It is al«o cleir beyond doubt that the ch irges 
for transmission of the goods were made according to the rates 
laid down by the Ri\ er Company for the journey by river and the 
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Railway Conipaii} for tlio jouinoy by land, and that tlio money 
was received to bo so .i]>propriated between the two Companies 
In a case of thissorfc, vvlieic thioiigh-booking farstby steamer and 
then by' rail, or tteste/^a, is made for tlie convenience of the 
public, and when the joumey is perfoimed paitly in steamers of 
one Company and jiartly in tiams of the other and the charges 
creditable to each are snbsoquently adjusted, it seems as reason- 
able to tre'it the Company, vv hicli receives tlie goods as the agents 
of tlie othei Company, as to tieat the otlicr Company as its 
agents 

In the second place, if it be held that the Casteni Bengal State 
Railw xy Company art foi (lie purpose of contnet, the agents of 
the Steamer Comp my, 1 am of opinion tliat the Steamer Com- 
pany .n 0 entitled, in respect of tlie land poi tion of the journey, to 
claim the protection of Section 75 of the Railways Act 

The contract was for the caiiiagc of goods partly by the riveri 
and parth bv land, uid io far as the two portions of the journey 
are concerned, I Indd that the contract is divisible, and that so 
far as the joiuney was by iivei the Steamer Company is entitled 
to claim as rcgird'. the acts of its agents and servants the protec* 
tioii afforded by tbt prov isions of the Carrieis’ Act, and so far as 
the join nov w as hy rml |(, is gimilai ly entitled to claim the protcc* 
tion affonled bv tJie R iilways Act In this view I am supported 
by hign autboruy ui the Courts in Bngland In the case of ^ 
Cotiteiir V The Lnudou and South-ii e''tern Hailuay CowiponytO 
which followed the case of Pianciam \ 21ie London and South- 
Kestern Co7n;>a«//,C) Cockburu C J. laid down the hiv 

ns follows — “ Now. It cannot bo disputed that the article m 
quostion was an vrticle that canit withm tho provisions of the 
Garners’ Act, bot it was said lint the provisions of the Act 
were iwt appheabU to tho case because tho contract was one 
to carry not onlv totlie terminus of the Rulway by land, but also 
by water, and that such a contnet being to carry both by land 
nml by water, tlie contract was not divisible, aud therefore, 
aUliough (ho article was lost on land, that ,t was not witiun the 
terms of tho Oarriei s» Act 1 tluiik that that argument fails both 
on principle md on anthoruy , on authority, because the point 
n .S directly before tlio Court of Common Pleas in thoc.«oof 
Pmnc.mi* . The I ondo„ and Sauth-Weshrn Itchcay Gornmi^t 
i ll winch tho Court e^tpres^ol the stron gest opmion that the con* 

U) (11=63) r. It.IQ B.M (2, (1856) ISC B . 258 
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trict was cln isible , ami that so fir is the carrngo b) 1 md was 
concerned, the Cirners’ Act woiiM \ffoidaprotectioii ind defence 
to the Conipiny, in the Q\cnt of the ttrms of that Act not being 
complied with , and I must snj I enttril} concur in the view so 
taken ind expressed by the Court It would be a mittei of the 
most «enous iiicomenience, if C'ompinies established for the 
purposes of conveying gooils by lind but having one of the 
termini of their railway connected with witer comnmincation, 
should be prevented (ao thoj would pncticall) be) from nffoi ding 
tlic public the gieit accommodition which arises from being abk 
to send goods to the nltimite pKce of destimtion the w itcr 
cirriage included, without tlio necessity of separate contracts wiili 
separate Cornpmies If tint accommodition were ivitlidiawn 
from the public, as it might bt, if, so fat as the laud carnage is 
concerned, Companies were deprived of thopiotection the Act of 
Parliament affords, it would lie a matter of verj serious iiicon- 
vemence and dmiige to the public and I see no reason wliy 
that damage and iiiconvtni^tice should bo inflicted upou the 
public, at tho same time that los^ would accrue to tbo Companies 
from not having the opport(imt), which they at present possess, 
of making the entire contract I 'ee no reason why tho contract 
should not be held to be divisible, and the earner protected as fai 
as the land cainage is conierned by the Act of Pirhamciit” 

The same view was taken m the enso of Barendale v The 
Great Eastern ItaiWay Company 0) 

The learned pleader for the appellant has attempted to distm* 
gmsh the present from those cases by tho fact that in eich of 
those ca-es the journey s were performed by sea and by land iti 
steamers and trams, both of which belonged to the same Com- 
pany, while in this case the proprietors of the Steamer Company 
nntL tlva Piulway Company we dvfierenti Ihe caseior the appel- 
lant, however, is that tlio Kastern Bengd Hailway Company are 
the agents of the Steamti Company, and on this basis it is con- 
tended that the Steamer Company as a principal to the contract is 
liable for tho acts of their agents that is to say, the servants of 
the Railway Company 'ihis is, m fact to place the Steamer Com- 
pany m a position aualogous to that which it would hold ns pro- 
prietor of the Railway Company I am of opinion, therefore, that 
the piinciplo laid down by the learned Chief Justice of Fngland 
111 the case referred to is npjilicible to tho present case, and, so 
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far as the jouino^ was by land, the Steamer Company is entitled 
to the piotection afforded by the provisions of the Eailways 
Act 

It appears that the Steamei Company issue a printed book of 
their rules, and in it tho condition!» ire set out undei which goods 
are booked by the Company to through stations on the Eastern 
Bengal Eailn ay Company and connected lines These support 
the conclusion that the pait of the journey bj river and the part 
of thejouiney by ml are to be treated as distinct, the tot il charge 
for the journey being the sum of the charges lei led at rates faxed 
by the rules of the Steamer Company foi thepoition of tho jouiney 
by 1 1 \ cr, and by the rules of the Railway Company for the portion 
of tho journey by rail, and, therefore, that the contract is 
divisible 

I therefore hold, tint, whether or not the Eastern Bengal Enl 
w ay Company bo regarded as agents of the Steamer Company, tho 
Ste imcr Companv is equally protected from liability for damages 
to tho plaintiff for the loss ot goods of the class of tho*© m the 
present 'lUit, when the plaintiff liad failed to declare their value 
and description a« required under the provisions of the Garners’ 
Act and the Railways Act 

t or the above reasons, I dismiss the appeal with costs 

Appeal dismissed 
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CIVIL IlEVISIONAL JUllISDICTION 


Before ihba, J and Gaspersz, J 

GOKIIL CHANDRA DAS and ANoiatp (Plaimih'a), 

RetITIONB! s 


INDIA GENERAL STEASI NAVIGATION akc 
RAILWAY COMPANY, LninED-(DAFAKDA><l), 

OllOSlTE Part\ 

Rdif Nc 715 or 1007 
O.mAr. - 8 i n r, 

1 1, A pG'O.frA co,.«.sned.,«„.A| „[ ^ 1 . ,„d,A 

Gii.cral Strain Na,. got, on And BoiIao, Oomi n„,, LimiteJ lor 
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at Kl ‘vgra, known g that the artteks would be cai ncd in t’ e first instance Goknl 
by the defendant rompany ll en by tl e Eastern Beiif^al State Railway CbaDdra 
and then by the East India Railway Compioy They di 1 not declare the 
ralue of the articles which exceeded Rs 100 nor <1 setose the contents of j o S b 
the parcel It was fo ind that the gods were lost after they 1 ad been A By 0° 

made over to tl c Fastcni Bengal State Railway 

llel } that the agreement was in «nbstni ce mitli both tl e Steam havi 
gation Coro] anr ard the Railway Companies and tl e former could i ot be 
held responsible for tl e los" 

^ oranj Poi T Ri <r Sfca « A iiijalKmContjiniij/ (1) followed 

Tuis wns a rule granted on the 7th of March 1907, against an 
order of Baba Radln N ath Sen, Snbordmato Judge of Eayshahyo, 
parsed t ?2 the exercise of his powers of a Court of Small Causes 
and dated the 9th of January 1907, dtsmtssing tho suit with costs 
The facts of the case ari, as folloivs — 

A parcel of ITttfAa silk, laluod by the plaintiffs atRs 257 15 3 
wis booked by them for deliveiy to one Sudhangsn Sekhar 
Bigcl i at Khagra on the E I Railway and the defend mt No 
I’s Agent at Rampore Boallia accopled it for transmission by both 
Steirners and Railways Jhe defendant No 1 (tho Munsifi 
found) had no sort of connection in tho inanagemont of the Rail 
ways belonging to Eastern Bengal State Railway Administration 
and East Indian Railway Company, bat by an arrangement 
themselres the Steamer and the Radway Companies maintained 
a tlirongh trafRc ot goods bookta foi transmission from the 
station of one of them to that of another The defendant 
No 1 Company had no Railway of tlioii own but for the 
purpose of carrying on a through tiafiic conjointly with the 
Railway Administration J hey styled Ihomsolvos "The India 
Geoeial Steam Navigation and Railway Company, Limited ’ 

7 he defendant No 1 Company proved that their agent duly 
made over the parcel to tho assistant parcel clerk of the Rail 
wiy Station at Damukdia Ghat on the Lastem Bengal State 
Railway, and so the learned 3Ionsiff was of opinion that there 
was no negligence or criminal act on the part of thoir agents or 
servants occasioning tl e loss of the parcel (intfe Sec 8 
Gainers’ Act) 

llio leirnod Mmisift furthoi found thittho plaintilFs did not 
make any decliration, ns contemplated by Section 8 of the 
C irritr'.’ Act, of the contends of the pared And he held that 

(l) I L B steal 410 
19 
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GoknJ tlie Gotop^ny could not be held responsible for tho loss of tlie 
goods which must have liapponed duiing trinsmission by rail 
G 8 N nccoidmgly dismissed the suit 

jBabu Hera Lai hanyal for the Petitioners 
Babn Maht^ndra Kumar Milra for the Opposite P'li’ty 
The Judgment of the Court was as follows — 

This case is not distinguishable from the case of Narang Rax 
AgaruaUa v R%i,er Sieavi Namgaliou Company (l) decided by 
the BLon’blo Mr Justice Brett on tho 6th March last 

The plaintiffs consigned a parcel containing silk articles 
through the defendant, India General Steam Navigation and 
Railway Company, Limited They did not declare the value of 
the articles nor discloso tho contents of the parcel The 
articles Viera accepted according to the rules of the Company 
The plaintiffs knew perfectly well the articles consigned by 
them had to be carried in tho first instance by the defendant 
Company, then by tbo Eastern Bengal State Railway and then 
by tho East India Railway Company, to tbo final destination at 
Khflgra whore delivery was to be given 
The defendant has succeeded in piovingthat there was no 
*'®ffhgence or criminal act within the meaning of Section 8 of 
the Carriers’ Act, on its part, or that of its servants, Ac , making 
tho Company directly liable 

rhe argument before us is that tho Raihviiy Companies having 
been the agents of the defoodaut Company and the loss having 
occurred in transmission after delivery was made to the Eastc-rn 
Bengal State Railway tho defendant Company is liable for tlo 
loss 

Tho answer to this question depends upon the consideration 
of the Very same question which arose in the case decided b} 
Mr Justice Brett, whether the Railway Companies should be 
considered agents of the defendant Company Iho phintiff- 
ktiow that the articles could not I e earned by the Steam Navi 
gation Company lliroiighont the Railway Companies mnd 
carry thorn , and it was well understood that the agioomoiit wa* 
III •.uhstanco with both tin doftiulant Company and tlie naib'O) 
Companies I ho Rniln ij Companies are nb«oh od from hab ht^ 
uiidtr the provisions of Section 75 of the Indian Railways Act 


0) I L B., 34 Cal 410 
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c ire, therefore, of opinion that tliero is no giound foi 
oitr interference \Mth tho judgment of the Sinill Causo Court 
Judge 

e accordingly diochugo the rule with costs, 5 gold vioht rs 


Goka? 
rh &dra 
Das 

I 0^8 V 
A Ry Co 


Rule discharged 


The Indian Law Reports Vol XXXm. (Bombay) Series, 
Page 703. 


APPELLATE CIVIL 


Before Sir Basil Scolt, Ei , Ohtef Justice and 
Mr. Justice Batchelor 

PUNDALIK UDAJI JADHAV, (Plaihtiff), Appellant 
t 

THE AGENT, S 51 RAILWAY COMPANY, 

(Defendant), Respondent 

TJ e In Uan Haxlfayt Act (IX of IS'^O) Section 7a Schedule II Clause (e)— 1009 

Parcel coniatiiin^ article} to le sutured and also not Itablo to &s Jatf 22 
t^^sured‘-Lotsof the parcel tn transit onHatlKojlAnc—Sixt agatnst 
Pailvay Company to recotcr damages « i(li respect to goods not liable to 
be insured — JZaitivoy Company not I aWe — Iriictes— Pacinye 
riaintiS 8 Agent at Foona consigned a parcel to plaintiff at Dharwar 
The parcel contained goods wi tch according to Section 7d and Schedule 
II of the Indian Radways Act {l\ of 18^0) were liable to be insured as 
well as those not so liable The parcel vras lost tn transit on tlic Southern 
Jfahratta Railway Line 1! e ptamtiff tficreapon snetf the Railway 
Tompany to recorer damages for the loss of the goods which were not 
liable to be insured The dcRiidaiit Compiny denied liability 

Held, that the Railway Company was not lial Ic The words of Sec "o 
of the Railway Act (IX of 18®0) draw a distinction between articles 
mentioned m 8chedale II of tho Act and the narccl or package in which 
they are contained and proTides that the Railway Administration shall 
not bo responsible for the loss destruction or deterioration of tho parcel 
or package 

Reference byR G BnADRuADE, First ClaNs Subordinate Judge 
o! Dbarwar in bis Small Cause Jurisdictiou under Order 40, 

Rule I of tbe Civil Procedure Code (Act V of 1908) 
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PoDdalik The facts which gave nse to the reference wore as under — 

Uda]i 

Jadhav 'the plamtiff'is Agent at Pooo i consigned a parcel to the platnh 
s hi % l^harwar The paicel contained silk and laco-geods 

— N- worth Rs 145-4-0 and cotton fabrics worth Re 101-4.0 Tlie 

parcel was lost m transit on the feouthem Hahrfltta Railway 
tiine owing to tho negligence of the Railway Company The 
plaintiff therefore brought a smt m tho Oonrt of the S irst Cla'is 
SuliQidinate Judge of Dharwar in its Small Cause Jurisdiction 
to recover damages, namely, Rs 114-13-0 for the loss of tlie 
cotton fabrics Ho claimed no damages for tho loss of tlie silk 
fabrics because hia agent at Poona had failed to insure the parcel 
under faectiou 75 of the Indian Railways Act (IX of 1800) 

' The defendant Company admitted the lo^s of the parcel in 
transit and contended that they wei © not liable for the lo‘*s of the 
parcel as the plaintiff had not declared the contents of the 
parcel and had not insured it on payment of a higher charge as 
required by Sec 75 of the Indian R vilways Act and the Rules of 
the Company 

On the Said pleadings tho Subordinate Judge raised the 
following point for decision — 

“ hether the plaintiff’s Dalai’s failure to declare the coutents 
of the iui\cd parcel and insure the aump absolves the defendant 
Railway Company for loss of the cotton fabrics which were not 
required by the Railwa} Act or rulo« framed theieundcr to he 
insured ’ ” * 

llio opinion of the Subordinate Judge on the point was in the 
iiegatiae 

Ho was, howo\er, doubtful as to the correctness of hjs opinion 
and ns his decree in tho case was not appealable he referred the 
said point for an antliontativa decision under Order tC, Rule 
I of tho Civil Procedure Code (Act V of 1908). In makm? 
the rofereuce the Subordinnte Judge made the following 
oheorvations — 


Kiiihraj Aclot IS, 1 Scclioii U tl.j dctonJ,„i, would J, irfScfn lioMcI”' 
o.H of ( ,o "„'„,or„bIe(.b„o, Ibov.twuow pr«.„d ou ll.o Court '• 
Il.il .tuted ,n tl,c Commonl,,,' „„ ,1,0 Ilailwus Art by Mcs.r. !!»>■'» 
?L"’ I'” It .a atatod tberen that ..uder tl t 

pof.oot Sac ,0 protootion etcend. to ll.e cnl.ro u„rc) nr fatl-tS' 
.orlod.ue t ,0 artrclc *l..<b J tl.o.o „l„oh need not hare h«n 

declared, i 1,0 wonla -„t ibo tarnrcl or packojo ■ u, lh„ aocl.on form •" 


DECLARATION’ & INSOII \NCE OF ABIICLES OF SPEOI VL V VLUF. 149 


allcmUon ct the law, and under Sec 11 of tlie repelled Act of 1870 and paodalilc 
Sec 10 of tbe Act of 18 >1 protectioo was only extended to tlio contents of TJdaji 

tbc panel nlncli should Invc been declared under thoso Acts Theabove J*dliaT 
propositions appear from the footnote (b) of tne Commentary to have S U Ry 

lici-n stated on the autnonty of two cases, one decided b) the Chief Court 

of Punjab, (l)ifo/ia»rteti JWul v The Seetelary of Stote/or Jiicfio t« Council 
and (2; a case decidetl in 18^.> by tho Court of the Small Causes at 
Bombay 

Defendant’s pleude*’ has been able to procure for m) perusal 
Mr Thiruvenkata Chany i s Railway Ca«cs in which the first case has been 
reported at paj’c 211 have not been able to procure the copy of the Ttme$ 
of India 111 which the second ca^e is said to be reported 

AVith due reverence to the Judges of tho Punjab Court, I must say that 
1 do not share in their view and that of the learned Judge who referred 
the question for their opinion as to the construction of Sec. 75 of the 
Railwavs Act of 16^0 

In Sec 11 of the Act I\ of 1879 the words (material for this case) arc 
"the earner by Railway shall not be liable for the loss, Ac . to tuch 
pmper/y unless tho value, Ac , are declared ’* In the 2tew Act the woids 
"]o«s,Ac of the parcel and package’ are substituted for the loss of such 
property 

A mere cur«or} reading might lead one to suppose that the Railway 
Company being esetopted for loss of an noinsorabla parcel the cxemptiou 
extends to a mixed paivel containing goods not required to be insiired 
1 he Legislature has not made it a ertmioal offence on the part of a 
consignor to send a pared without insurance if he so pleases 

It 18 admitted that under tbe English Camera Act and the old Railway 
Acts the defendants' Company would bare been liable for loss of the 
cotton fabrics 

Section 75 of the present Act appears under Ch VII nbout the 
rcspon«ibility of Railway Administration as common earners I’hat 
chapter after stating the general liability of tbe B<«tlway Company under 
See 72 makes further provisions in certain specified cases by Sec 73 
as regards animals and by Sec 7o as regards articles of special value 

Under the usual canons of constiuction Sec 7o must be confined to 
U e articles of special value mentioned iii the Second Schedule of tbe 
Railway Act as to w hich insurance may he said to be in a way compulsory 
if the owner wishes to hold the Company liable for loss of this parcel 
on any account 

In Maxwell on the Interpretation of Statutes. 4tb Edition, page it 
IS stated In the Interpretation of general words and phrases the 
principle of strictly adapting the meaning to the subject nutter in 
reference to which the words are used, finds its most frequent application 
while expressing tnily enough all that the legialiture intended they 
frequently express more in their literal meaning and natural force 

That in such cases general words are to be restricted to the fitness of 
tbe matter with reference to the subject matter in the mind of tbe 
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Tondalik 

Udaji 

Jadbar 

R ir Ry 


Legislature Further there is a presumption that the Legislature does 
not intend to make any alteration in the Law beyond what it expressly 
dcclaies by express terms or by implication (Maxwell pp 12' PS) 

I do not therefore think that the construction of Sec 75 of the Rail rays 
Act adopted by the Punjab Court is right Under the Indian Lair 
Reports Act (Will of 1870 Sec 3) this Court is not bound to follow 
that C ourt s ruling or that of the Bombay Court of Small Causes 

However in view of the above rulings and having regard to the liberal 
grammatical construction of Sec To I entertain some doubt as to tie 
correctness of my opinion and as there is no ruling on the point by the 
otl er High f onrts I submit tie question for au authoritative decision 
by the High Couit 

SanJarrao IT Karnad {amicus curte) for the plaintiff"— 
The responsibility of a Railway Company for loss of goods 
entrusted to them is governed by Section 72 of the Railways Act 
This section saddle^ the Company with liability m general as 
that of a bailee under Sections lol, 152 and I6l of the Indian 
Contract Act If the goods aro of special value such as those 
mentioned in the Second Schedule of the Railways Act, then 
Soetton 75 applies This section requires that the sunder, le 
order to cl um compensation for loss, must cause the value 
the goods contained in the package to be declared at the time of 
delivery of the parcel to the Railway Company The package 
in this case was a mixed parcel It contained cotton as well a* 
silk goods Section 75 coutempHtes a package of silk good* 
alone It does not refer to a package of mixed goods 
words * of the parcel or package’ have made an alteration lu 
♦he old liw I he section m the Acts of 1854 and 1879 which 
correspond to Section 75 of the pi ©sent Actsliould be considered 
in dotcrmiiiing the «cope of that section It is submitted that 
Section <5 should be construed hbeially Harwell on tnti 
Interpretation of Statutes, 4th I dition, pp 89, 122 and 123, SeC* 
tions 72 and 75 do not exclude each other Wliero the package 
contains articles of special \alue along mth others, Section 75 
n oiild apply to the goods o* special value , in the case of the other 
goods, Section 72 i^ould apply Section 75 applies only to goods 
mentioned in the Second Schedule, while, with respect to othet 
goo Is contained in the package, the Railway Company would 
bo responsible for their loss under Section 72 llio Punjab caso 
rtferrod to by the Subordinate Judge in his roforenco wa* 
decided imdtr the Old Acts 


S r raleJcir 
called upon 


(amiciw cune) for the defendant 


not 


was 
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Scott, C J — "Wo arc of opinion tint the protection given by 
Section 75 of the IndiTTi Rnilwajs Act (IX of 1890) extends to 
the 'whole parcel in which «;ilk goods such as are mentioned in 
clause (1) of the Second Schedule are contained, wliother the 
rest of the parcel is composed of articles mentioned m the 
Second Schedule or not 

This appears from the words of tlie Section, which draws a 
distinction between the articles mentioned in the schedule and 
the parcel or pachage in which they are contained and provides 
that the Railwaj Administration shall not be responsible for the 
loss, destruction or detenorition of the pircel or package 
■\\'e, therefore, answer the point submitted for onr decision in 
the affirmative 

Order accordingly 


Tbo Allahabad Law Journal Vol. VH. Page 606. 

APPELLATE CIVIL 


Before Mu Justice liichards and Mr. Justice Tkidhall. 
ROHILKHAND AND KDMAON RAILWAY 

(DeIENDAKT*), AprSLtAKTS 


JAG-DAhIBA SAHAI, (Piaimik), Respondent 

llaihcai/s Act {IX 0 / 1890) Seciton T^—Contentcdeclared—Nomsurance 
e) argts dffjiandfd—lAaliJily c/ Cfmpeny—Sjr lavs frarntd- hy Cp^ 
party — Tiyt law Ko 2(> — Modifyrng Section 75~Eff'ect of 
Tlie plaintiC booked a box requesting tliat special rare should be taken 
of the content's On being required to declare the contents he ■showed a 
list of the same The Company did not require him to pay any extra 
charges They handed him a receipt on the hick, of which was pnnted 
Byelaw I«o 20 (framed under Sec 7«»ofthe Railways Act) which de 
dared that the Company is not responsible for any lo3«, destruction or 
deterioration of goods The goods were damaged in transit 

J/ef 1, that the declaration made by the plaintiff was a ^ufTtient decla 
ration within the meaning of Sec 7o and the Railway Company not 
having demanded any esti a payment were not exonerate 1 from liability 
by reason of tbe provision u( that section 


pDodalik 
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Hel I, lortber that the Bye law 26 framed under Sec 75 so far as it made 
the making of a demand from the owner ot the goods unnecessary was 
ultra tires llie Bje law could not be consideicd ns atnonntmg to a 
demand and a reference to them on the receipt did not affect tho plnmtiff 
Great Jndinn Peninsnlo Boiliiay T Ilaiactt CJiantl ifull, 19 Bom Ifocidis 
tinguished 

Second Appeil from a decree of Moutvi MouAMifAD Hdssain, 
Officiating Additional Subordinate Judge of Aligarh, retorsin 
the decree of Babu Kameshwar Nath, Munsiff of Kasjang 
Smt for d images 

Tho material facta will appear from the judgment 
II 11 allach {uith htm B E O'Conor) for the Appellant 
Snndar Lai, for the Respondent 
'I be judgment of the Court was delivered by 
Ricuabds, J —This appeal arises out of a suit in which the 
plaiutiS claimed Ra 1,000, the value of the contents of a bo'«» 
whioH be liad delivered to tbo defendant Railway Company for 
carnage fiom Katbgodam to Kasjang city station It appear* 
that at the time of booking the box the plaintiff made a rspre* 
sontation to an officer of the Company that the boa. contained 
articles of the value of about Bs 1,000 and he wished that 
special care should be taken to prevent the boa. or its contend 
from being injuied by ram He was asked the natuieof the 
contents and he showed a list of the contents T he defend 
nut Railway Company contend tint they aie relieied frura 
all liability by the \irtuo of the proiisions of Sec 7o of the 
Indian Railnajs Act IX of 1890 and clausa 26 of the Bye-h"' 
of the defendant Company , Sec. 76 of the Railnays Act is 
follows — 

(1) lien any articles mentioned in the Second Schedule 
are contauwd in any parcel or package delivered to a Raib'a’^ 
Administration £oi carnage by railway and tho laluoof such 
articles in tho parcel or package exc'>ods one hundred rnpus 
tho Railway Administration shall not ho rcsponsiblo for the 
los-s desinictiou or dotenor ition of the. parcel or package imlc<s 
tliopirson ponding or delivering tin p-ircol or package to th® 
adinmislration causidits i iluc niid coiiients to bo declared or 
declared them nt tin tunc of the dolivm of tho pircel or 
pickngo for c-imago by Railnij, and if so rcijuired h\ the 
ndiiiimstration, paid or (ngage<l to pij u porcintigo on tlo 
value fodcarlired by way of coinponsation for increased ri*k 



r>ECIiAr\T10\ INbUH^NCt (« AKllCLLSOl bPEtlAL \ALUE 163 


(2) When au) parcel or package of wlucli the value has been 
decUreil under sub scctiou (1) has been lost or destrO)ed or has 
deteriorated, the coinpousatiou iccoverable in respect of such 
loss, deatrnction or deteiioration shall not exceed the value so 
declared and tlie bni<len of proving the aaliio so dcclaied to 
have been the tnie value shall notwithstanding anything lo 
the declaration, lu or the pei on claiming the com]»ensation 

(3) \. Kailw ly kdimiilsti ition m ^ make it a condition of 
carrying i paitel or pick age dec! tied to contain any article 
mentioned in the Second Schedule that a Jlailnay servant 
authorized in this hthalf has heeii siti'<lied o'cainmation or 
othoriMso that the ]iarccl actu illy cunt uiis the ii tales declared 
to be tlierein ’ 

Clause 20 of the 11} e 1 iws is as follows — 

“'llie R iilnay Comp 111 } is not responsible for the loss, dc 
struction or deterioration of any lug^ ige or piouorty belonging 
to or m charge of a passenger uuloss i Railway servant has 
booked and given a receipt thereloi ’ 

Ihen follows an enumeration ot the articles J he Bye hw 
then proceeds — 

“ When the value of such articles exceeds Rs JOO, unless the 
value and nature of suth articles or the parcel or package 
containing the same, sliall have been declared by the sendei, 
and an insurance rate or compensation for increased risk over 
and above theRiilway chaige for carnage, shall have been 
paid to and accepted by boioe person duly authorized to receive 
the same on behalf ot tho Company, and who had satisfied 
himself by examination oi otheiwise that the parcel actually 
LOiitains the articlis declared to bo therein ” 

So far as Sec 75 of the Railways Act is concerned, it is 
admitted that the officials of the defendant Company never 
made any demand on tho plaintiff to pay any percentage over 
and above the ordinaiy lailway charge of the goods It is 
contended on I ehalf of tho appellant Company, that notwith 
standing that no such dem ind w vs made, they are piotected by 
Sec 75, because (he declamt on that was made by the plaintiff 
w as not made with a view to insurance, and reliance is placed 
on the case of the Great Indian Ptwmula i?fii/i(nyv I{ai<.elt 
Cl and it I ll 0) W o may point out at onee th it in this decision 
tlio proM«icns of a diflcient Act were being construed Sec- 


SO 
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(1) (ISO Q 11.1,10 Bom IW 
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B A K Ilf tion II of Act IV of 1879, althougli a corresponding section to 
Jasrd^tnU Section 75, differs in an imporfcint particular It lias no pro* 
BaJjaL vision, requiring the Railwtij Company to demand the percentigej 
’ and it espre'ssly provido'i that tlio earner is not liable for loss 
unless not only is a declaiation made but the increased charge 
or an en^ageroent. to pay aucli charge ha's actually been, paid or 
entered into by the otvner of goods and accepted by the Railway 
servant who most bo speciallj autiionzod in tliat behalf la 
that cast reliance was placed on the decision m the case of 
Bohtnaou r Great TFcstern Ratluay Cofn^mny (1) 

A reference to this last mentioned case shows that the Court 
was referring to an entirely different set of circnrostance" 
There Iho plninliff was suing the Railway Company for refusing 
to cajry his horse The Railu-ay Company refused to earn his 
horse beoauso they know it was of a greater value than £50 
The plamliS so far from rolymg on any declaration male by 
him ol the horse expressly stated tint ho never intended to 
make anj declaration at all as to tho value The plaintiff lo 
that cave was insisting tint tho Railway Company could «ot 
rofaso to carry hn horse oven though t were valued for more 
than £o0, and that he was noticadj and willing to pay the 
insurancL In our opinion, as founl lix tho loxrer Court the 
declaration inado by the plaintiff wav a sufRoiont declaration 
within tho meaning of Sec 75, and as the Eailwaj Compaoy did 
not require him to pay or engage to pay a percentage on t^e 
value of tho contents of ihc b »x the defendant Radiray 
Company are not protected I y tho provisions of Sec 75 Tl'f* 
next point is whether the defendants aro protected by tho 
provisions of clause 20 of the ft) e laws to which we 
nln »dy referred ^^hl>n (ho gnt Is wore booked, a receipt 
handed to tho pltmtiff which contuns in a note at tho foot tit® 
conditions on winch thi I if^gagc is earned (^gre the notice <’U 
tho back of the ticket, the time I iljv md tho general rules and 
regulations of tho Companv) A miraber of conditions are 

mentioned on tho back Ao 3 la ns f Hows 

“ The Rail wax s ov or whieh luygage is carried an not in anv wn) 
Tcsponviblo for any lo\s of or mjan foam of the nrticle-i i"®’’ 
tjoned in tin Second Sehcdiile of ihe Ji di m Ratlnays Act, 
cxct pt as proi idid for in *504. 75 of that A« t, and all liiggc^'o is 
camcsl on the fornix and conditions prescribed in tho said 

(I) SlLJCr (SS)234 
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It vrill bo '!Ocn nt onco tlint tins condition e'tpre'ssly alleges n 4 k Ky 
that tbc cotiti »ct betw con tbe parties is as pro\ iilod b> Sec 75, ja da b 
and wo ll-l^o alroicly held tint nndei the circiniistanccs of the Sahat 
pn.«cnt CISC Sec 75 is no dctciict *lhe nppclKiils, however, 
irgin, that a rereronct on the face of tho receipt to time bills 
and tbe general rules of the Company fastens the plamtifi 
■ 01 th the conditions in nccoidant,e with Sec 26 of the B 30 laws 
This contention la in itsdf most nnteasonable, InMng regard to 
clause 3 endor»cd on the receipt Vs to danse J 6 of the 6 ^ e 
laws It scema to be nothing more than an intorprofation placed 
b\ the Railway Company on ^ec 75 most favonrablo to them 
sehe's It omits all that portion of See 75 which provides that 
a demand is necessary heforo the ow ncr ot goods is liable to pay 
extra percentage Clause 26 la more in accordance with the 
law prior to the Act of 1890 So far as the Bye laws purport to 
render nnnoces'ary the tnahing of demand by tho Railway 
Company from the owner ot the goods, they are in our opinion 
vUraxires ThoByehws cannot fora moment be considered 
as amoantmg to a deiuand, and in our opinion the reference to 
the Bye laws on tho face of tl 0 lecciptm noway affects the 
plaintiff nnder the c,ircam4ances of tl e present case We 
accordingly dismiss the appeal with costs 
Appeal dismissed 
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ISHV\ ARBAS GULABCHAND (1‘iaintiif) 
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Kail ay Company— Corner* — EitJ 1 ec — It rden of yroaf of vieyhyei ce— 
lfi*dcicrpj on of yoois — Jel HI of 1S6j (C«iT«r« Ad) S 9 Act 
ArJ/Io/lH51 S 11 

Tlie plninlifT caused to he deliveied to the defen loots for camige from 
Bom* aj to Ooj^ti oertaia goodrf among nhich wore 12 htgs of s igar 
r II 1) Uis agent when oig 11 g the cot s gt met t note at the Ba Itray 
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Ishwnrda*) 

Giilftbchand 

G \ ? Sj 


b tit ion, erroneously, bnt witlioiit frmJiileiit intent, statec] the contents < f 
the 12 bags to bo alnm, foi which a Iomci fieishfc was charged by H e 
(leiendmts Tie railway tieik received the goods, and gave a receipt 
note, on which the following condition printed — ‘ The Company gire 
notice that they art. not rcsponsiblo for loss or damage aijsing from fire 
the net of God or tml wmraotion ' In the course of the journey a hre 
broke out in the trim, and a large portion of the plaint ill sgood-, loclml* 
ing ten bags of the sugnremdy w la destroyed In an action for daroaoCS 
for non deln ery , — 

IfeW. 

(!) Under the provisions of S 9 of the Garners Act (HI of 11*' ) 
the burden of proving negligeii e on the pait of the defendants dil i ol 
rest upon the plaintiff notwitbstiiiding tl e condition m the riceipt uotr 
(2) The misdescription, by the plaiiitiff s agent, of the twelve bag« of 
Bugarcandv as alnm did not exonet ite the defendants from all liability to 
the plaintiff in respect of these bags Xhe plaintiff however, was only 
entitled to recover, m respect of t1 c ten lost b gs the value of iliim odyt 
and not sagartan ly , while the defi ndatits on the other band could rot 
in resptpt of the said 10 bags charge freight as foi siigarcft'idj 
JlfcCancs \ lioihn niid N Iff Railivny Company^ andZeB'att^ 
Steam Aauyotion Co<*) followed 

Casf stated for tlio opinion oi the High Conrt^ undei S 7 of Act 
X^i-Vl of 1804, at tho request of tlio dofendaiits’ att)rDe)» 
by W E Haft, tirst Judge of tho Court of Sunil Causts 
Bombay — 

1 Tlio plaiiitifT sued to lecovor tho sum of Bs 005 0 3 
dfiinagc-s for tho uotudclivory of the plalntiff’a goods received bv 
the dofeudanta for carnage foi reward from Bon Bnuder to 
Oojein on the 22nd March 187 h 

“ 2 '1 he guods tonsisted of 5 hHIjs o} tin, 1 bundles of coj per 

•sheots, ind 12 bags of Bugirc indv, aud weu taken on the afor® 
said date by the pliiiiitilT s milad nitf who had ohtamed thrin 
frcim the respictivy vondor-, t tiu stitun, md thtro handed 
over to n broker to be by hi ii coii'igntd t > the plaintiff’s 
nt Oojein 

“3 U lio brokir, on si,rniiig tho consignment note at tl'^ 

station, voltintmlj stated flu c I'tents < f the twe Ivo bags to 1 e 
alum, for vvhieli a lower fr ight is «liarg«d b\ tlm di 
than for tin sugarcandv , but thi** hi dul m ignoranci and witl> 
out fr iiidulent intention , and ( tmd, us a fact, th it no fr I'ld 
to bo ch irgid in this nspect agiitnst tin, brokor, tlio invl^dmh 
or tlie plaintiff 

20BC 7UandN 477 


(2) L n , 8 c r . 83 
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“4 Tht riihTi\ clerk ncccpUd tlit siul stitciiKiit of the i«hwardas 
broker Without question, intl, oiipijmmt of tin. lump sum do ' „ 

nnndeil ns fnight h r the whoK cousigninctit in which th-it pij- G I P Ry 
nbli, in re-^pect of thn bigs irns c'ilctil‘ite<l as for 'vlnin, Inndecl to 
the broker a goods receipt note, stating the number of^ack 
ages to bo twenti oiio, aud twelve of these to be bigs of alum 

“o On the back of the goods rece.ipt note ate. prmteet a 
ntuuber of conditions, of which 1 hold the lUiutiff to hue hid 
notice at the time of tho de-<patch of tlic«e goods, and of which 
the third is in the^e words • — 

“ ‘ The C tmpanv further give notice that the\ aro not respoosi 
blc for loss or damage ari-'ing from fire, the act of God, ctr civil 
commotion ’ 

'C 1 he goods were sent m due coulee m a goods wagon the 
onlv other contents of which were a quantitj of coc'iauuts , but 
on the roid a fire broke out in that waggon on tl e Holkar State 
Railwa), the result of which was so fai as the jdaintiff's go ids 
were conccroed, the loss of 28 nininds of tho tin, and tho 
destruction of 10 bag's e f the sugartaudy 

“ 7 J ho only witness examined as to the circumstanccB under 
which tho fire broke out, was Mr Beard, tlie Traffic Inspector on 
tlio Holkar State Rail waj , who happened to be a passi ngor in that 
Fame tram Ho rras called by tho defendants, md profeesed 
himself (juite unable to acconnt for tho origin of the fiio, but 
admitted in cross examination that it might have been purposelj 
kindled, or, he added, ‘it may have been the act of God’ It 
further app ared from his evidence that the fiiO must have made 
considerable w ly before it was discovered, for tho cocoanuts were 
de^troj od, as was also the whole wood work of the w aggpn Tlie 
los-b was occasioned entirely by the fire, and not by any pilfering 
on tho part of the railway sorvonta 

“8 Iho defendants then for tho fitst time discovered that 
what had been consigned as alum was, m fact, sugarcaudv 1 hey , 
however, tendered to the plaintiff’s agent at Oojein such of the 
goods as had been save 1 from the fire, itz , all the copper, all tho 
tin except 28 maunds, and two out of tho 12 bags of sugarcandy, 
on condition that the ])liitttiff& igont should give up tl e goods 
receipt note, or pass a bold of indomnitv The agent, acting on 
in«ti actions from tho plaintiff, absolntely refused to lakedeliverv 
of tho goods offered with or without conditions of an\ kind what- 
soever Ti ephintiff then brought this action to recover tlie cost 
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Ishwardas prico of Ins goods in Bombav, together with the fi eight piid hero 
OiiaMind thcir carrngo to Oojoin Tli it is, apparently, he boeksentiro- 
0 1 P Ry Ij to avoid the contract between the defendants and himself, on 
the giound that thej have not safely earned to their destination 
all the goods entrusted to them 

“9 Ihe defendanta did not dispute the amount claimed bj 
the plaintiff correctly to represent the cost price of his goods and 
the freight paid by him, but denied ill liability, saying that, as to 
tint part of the consignment which had been destioyed by fire, 
till y were pi otected bj the tliiee conditions above stated, while 
as to the icst they had tendered the same before action They 
aho contended, as to the whole consignment, that inasmuch as 
they came undci the definition of the ttim baiko as contamed in 
Section 148 of the Indian Contract Act [IX of 1872), and had 
t ikon as much caro of the goods as a man of orilin iry prudeuce 
would have taken of his own property, they were protected from 
ill liability by the jnovisions of Section 153 of the last roeniioncd 
Act lUcy furthti pleaded, as to tho sugarcandy, that their con* 
tract was to earn alum, and they wire, therefore, not liable for 
any tiling m roapect of tho ten bags of sugnreandy ihey, 
clatmod to set off wharf ige of the goods offered to the plaintiff of 
winch he had refused to tiko delivery, .and the difference in 
freight between twelve bigs of alum and the like qumtity of 
sugai candy 

“ 10 It will be obsoivcd that the words of tho conditioi^ 
felicd on by the dofondaiils aro bo wide as to include all loss occa 
£1 mod by fiie, however caused Hut the power of tlio 
Company to piotect thcm^olvos by such .i condition seemed to to® 
to be rostncled by Section 11 of Act XVlII of 1854, winch is m 
the e wordv — 'Tlioli ibility of such Ilailway Company for lo 'i 
or injury to, any nrticks or goods to be earned by them, other 
than thovc ipet-ially provided foi by this Act, shall not be deime^ 
or consiruod U> bo limited or m any wise affected by any 

iKticu gi'en, or aii\ pnvalo contract made, by thorn, but 'wjch 

Hallway Company slinll bo answerable for such loss or injury 
It sli ill Jnvo been caused by gro s negligence or misconduct o» 
tho p irl of the ir agents or v i v ml ’ 

“11 It IS Juhcultto put any consfrucfion whitover upon 
illMlnwn a ••ectiun as tliw, tho first pirt of which would setm W 
mean tbit in no case may tho llndw.ay Oompanv, by P'ibhc 
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notification or pnvate contract, avoid tlieir liibihty in respect ot ishwardas 
goofi'' such as these, whioli vre not among those sptci illj provided Gu'^bchand 
forbyihoAct, while the latter part nonld seem to mean that G 1 P Ry 
the Railwai Corapan} me onl\ to bo liable for loss oi mjur} 
occasioned bj the ^ro^t ncgligenct or misconduct of its tenants 
On a consideri*ion of tho section as a whole, however 1 was ot 
opinion that what tho Le^i latiirc intended by it was tint the 
llailwaj Company should be at libortj to protect itself from 
liabilit) by public notification or pri\ato contract but that, what 
ever the tenns of such notification or contract might be, still the 
Compinj «hould remain liable if tl clos-> or injury woro occv'ioned 
by tho negligent or uilfnl misconduct of its agents or servints 
Ihat IS, to taho a eunplo ca-'C, oven if tho consignor chose to con 
tract with the Company that it should not bo lublo if his goods 
were stolen bj one of its so-vanls, yet the Company should not bo 
allowed to plead such contract, and by showing that the loss of 
the goods was occasioned by the theft of one of its own servants 
avoid all liability m respect of such loss 
' 12 Tlio defendants then contended that it was for the plaint- 
iff, m tho hrst place, to giro affirmative evidence that the fir© 

•was occasioned by tho negligence or misconduct of a seivant or 
agent o! tho Compinj, and as ho offered no eaidonce whatever on 
the subject, they neie entitled to roly on the spocial condition 
above st itcd I was, liowever, of opinion that in the circum 
stances of the present c i^c it was for tho defendants to show that 
there had boon no negligence or misconduct on tho part of thiir 
agents or servants, and that, as they ciuld give no evidence of 
the cause or origin of tho fire, they could not avail themselves of 
the special condition on •which thej rebed It seemed to me, in 
the first place, that it was incumbent oq tho defendants, seeking 
to a\ ail themselves of a statutory provision in their fai our which 
was to reheyi tham from tho orilin « j comiaoi} Jair Jialuhty of 
common carriers, to show hou they complied with tho terms of that 
provision ‘■o as to corao under its protection In the next place, I 
was of opinion that it was for the defendants to displace tho 
presumption of negligence which ordinarily an cs against the 
earner from the more fact of non dehserj Tlmdlv, I thought 
that as th difendaiils assumed complete and absolute control 
over tho goods until tin ir irnsal at O join, while the plaintiff had 
no means of known g the mpa«im •* taken for their bestowal and 
disposal, and could him tlf take nopncantionawhatcver for their 
safety, it was for the defendants to show that tl ey -w ore in no •way 
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ishwarJaa piico cf lus goods in together with the freight paid here 

GiabcLind thcir cirringo to Oojoih Hi it is, apparently, lie bceks entire- 
G I P Ry to a\oid the contract between the defendants and himsoU, on 
the giound that the^ have not safely earned to their doatmation 
all the goods entrusted to them 

' 9 J lie defendants did not dispute the amount claimed by 
the plaintiff correctly to represent the cost price of his goods and 
the freight paid by him, but denied ill liability, say mg that, as to 
that part of the consignment which had been destioied by fire 
they w ore pi otected by the tliiec conditions above stated, while 
as to the icst they had tendered the same before action They 
al 0 contended as to the while consignment, that inasmuch as 
they came uiidti the definition of the tcim bailee as contauit-d in 
Section 118 of the Indian Contract Act (IX of 1872), and had 
taken as much care of the goods as a man of ordinary prudence 
would have taken of Ins own property, they were protected fmei 
ill liability by the orovisions of Section 152 of the last mentioned 
Act They further pleaded, as to tlie sugarcaiidy, that their con 
tract was to carry alum, and they wt re, theiefore, not liable for 
any tiling in respect of the ten bags of sugarcandy ihoy, lastly, 
claimed to set off wharf ige of the goods offered to the plaintiff of 
which he hid refused to take delivery, and the difference i" 
freight between twelve bi^s of alum and the like quantity of 
sugarcandy 

‘ 10 It will be ob eived that the woids of tho condition 
ftho 1 on by tlio defend iiits aro so w ido os to include all loss coca 
«nned by file howoMr caused But the power of the llnil'i'ay 
Coinpan\ to protect tlicui'^cUos by such i condition seemed to me 
to U ro triclcd by Section J1 of Act Will of 18o4, which is »“ 

tlio 0 words — ' Iholiihility of such Knilw ay Company for lo s of, 

or injiin to any articles oi goods to be earned by them, oti 
than tlio L «poeialU proidodfoi by this Vet, shall not be deemed 
or ron Iruoil to bo Iimttcdir m any wise affictcd by any puhl^^ 
notice giitn or au\ privato contract made, by them, but sarh 
Itadwiii Coinpaii\ sli ill be iinswc rablo for such losa or injuri wl f** 
It sh ill lia\o boon caused by gr> s negligence or misconduct on 
tho p irt I f till ir agents * r s r\ant ’ 

“11 It Is dUlicultto put un\ cmistructi ii wh ito\ or wpon 
illilnwn a section a* this, the first pirt of which wonll ficeai ‘“J 
mean ihit in no ca«e may ilio Itnilwny Company, by p^hl^ 
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notiiicalion or pm ato contract, avoid tlitir hibility in rtspoct oi ishwardaa 
gooil< such as these, which are iiotamongtliososptci 11} jirovided 
forbvxhoAct, wlnlo the httor part would soein to moan that G i P Ry 
the llailwai Corapaii} arc only to be liable for loss oi injur} 
occasioned b} the qro* negligence or miscODdact of its servants 
On a consideration of the stction as a whole, however I was of 
opinion that what the Legislature intended by it was tint the 
Hallway Company should be at liberty to protect itself from 
liability by public notification or pi ivato contract , but that, what 
ever the terms of such notiHcation or contract might be, still the 
Company ehould remain liable if tl eloss or mjur} were occi«ioned 
by the negligent or wilfnl misconduct of its agents or servants 
lhat IS, to take a cimplo case, oven if the consignor ohoso to con 
tract with the Company that it should not bo hiblo if Ins goods 
wero stolen b} one of its "sorv ants, yet the Compan} should not bo 
allowed to plead such contract, and by showing tl at the loss of 
the goods was occasioned by the theft of one of its own servants 
avoid all liability m ro-^pect of such loss 

12 Tho defendants then contended that it was for tho plaint 
iff, m Ibo Urst place, to give affirmative evidence that the fire 
was occasioned by tho negligence or misconduct of a servant or 
agent o! tho Compan} , and as ho offered no evidence whatov er on 
the subject, they wcie entitled to rely on the special condition 
above stated I was, however, of opinion that in the tircum 
stances of tho present cise it was for tho defendants to show that 
there had been no negligence or misconduct on tho part of their 
agents or servants, and that as they could give no evidence of 
the cause or origin of tho fire, they could not avail themselves of 
the special condition on which they relied It seemed to me in 
the first place that it was incumbent on tho defendants, seeking 
to avail themselves of a statutory provision in their favour which 
wtas. tci thiiTO. tcQiji th/i 'K'lw.-vty Iv'jJLy.h.t.y of. 

common earners, to show how they complied with tho terms of that 
provision '-o as to come under its protection In the nevt place, I 
was of opinion that ic was for the defendants to displace tho 
presumption of negligence which ordinarily arises against the 
earner frnn tilt mere fact of non deliver} Thirdly, I thought 
that as the dcfi ndanl-> assiimwl coraplclo and absolute control 
over tho goods until tin ir irrivnl nt Oojcin, while tho plaintiff had 
no means of know ii g the measures taktn for llioir bestow il and 
disposal, and could himself take iioprccantionswhatcver for their 
safety, it w as for tho defendants to show that tl oy wore in no way 
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IsSwarjas prico of Ins goods m Boinbiv, togctlier with the freight pud here 
CulibcLmd cftrrngo to Oo]om Th it is, app irentl} , he eoehs entiro- 

® ^ 1} to avoid tho contract betw t en the defend ints and himself, on 

the giound that thej lia\e not safely earned to their do^timtiou 
all the goods ontriistod to them 

“9 1 he defendants did not dispute the amount claimed by 

the plaintiff correctly to represent the cost pneo of his goods and 
tho freight paid by him, but denied ill liability , saynng that, asto 
tint part of the consignment nhicb had boon dcstioyod by fire 
tlu-j n ere protected by tho three conditions above stited, while 
as to tho iLSt thev had tendered tho satuo before action They 
al o contended, as to the whole consignment, that inasmuch is 
they caniQ iindci tho dehnition of the tcim bailto as contained in 

Section 148 of tho Indian Contract Act (IX of 1872), and had 
taVon as much caro of tho goods as a man of ordmary prudence 
would have tahen of his own property, they were protected from 
nil liability by the provisions of Section 152 of tho last mentioned 
Act They further pleaded, as to the sitgarcandy, that their con 
tr ict w 18 to carry alum, and they were, therefore, not liable lor 
am tlnug in rcapcct of tho ten bags of sugucandy ihoy,hisll\, 
clannod to set off wharf igo of the goods offered to tho phintiff of 
which he had refused to tike delivery, and the difference m 
freight between twtlve bigs of alum and the like quantity oi 
sugarcaiuly 

‘ 10 It will be ob cried tbat the words of tho condition 
filiolonby tlic defend Hits aro so wide a*! to include all lossocci* 
«imodbj file, howcacrcm^cd But tho power of tho 
Conipani to protect tliem''clvc5i by such a condition seemed to me 
to 1.0 rostricti <3 by Section 11 of Act Win of 1854, winch is 
tho c wonU — ^Tholiibilit\ of such Uaihray Company forlo sof, 
or injiirv to, any articles or goods to bi carried by thorn, other 
than thoit spocialU provididfoi bv this Vet vhall not be detnif^ 
or loii'lrucd to bt lumicdir m any wist ulTictcd by anv r^‘hlc 

iHiicc given, or aii\ private contract roadi by thorn but such 
Bailwav Company shillbi uiiswtrabloforeiiclj loss or injury vrl'C^ 
it sli ill Inv 0 bci n causi. J by gro s noghgciicc or mi'conduct 
the part t f tlnir ngctii«s ,r s*fv int * 

“ 11 It is dilhcultto put nn\ cnjistructiun whitovor 
ilUiriwn a vLCtion a* thi«, tlio first pirt of which would sei.ni to 
mtati tint in no cast may iho Kniiwny Companv, by 
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of ordinir} hulec^ Furtliermore, this hpeciallnbilit} of earners ishwardas 
was, btfore the pissing of the Contract Act, apparently recognized 
b\ the Ijcgi lattire m «ovcral cmcfments.e p , the Eail%\ay Act and G i P By 
the ( arricrs’ Act Then •«»■. passwl the Contract Act, which, on 
the f ICC of It in the preamblo and m Section I, le not intended to 
be exhaustive and npphe iblo in every instance, and no mention 
i« anvwhero mido in it of the Railwaj Act, the Camera' Act, or 
of carriers for hire , the onlj reference, indeed, to carnage at all, 
in tht sections relating to hailmont, being m Section 158, wliore 
the bailment is evpresaly stated to bo gi ituitous I thought that, 
had the Legislature intended bj Sections 151 and 152 of tho Con- 
tract Act to effect V complete rovolution of the Ian as applied to 
carriers (for, if the construction contended for by the defendants 
be correct, it must apply, not onh to tho Railway Compamo ,but 
to ship captains, and, in fict, to all who, as earners for reward, 
arc under special liabilities to the owners of tho goods entrusted 
to them), e\pre«s n orcls n oiil I liavo been used foi the purpose of 
giving effect to such intention 

“10 A .0 to the third defence, I hold, on tho authority of 

McCancex Tlxel ond A IF Railxcatj Company L J Ex SD) 
and of certain <heia in Ls Beau \ Tie General Steam Navigation 
Compauj (LR 8 CP 88), wbicli, liowever, were rot cssonttal 
for tho dcci<«ion of that case, that the descnptiou by the cousignor 
not boiug a part of the contract but only the basis of the conteni 
plated contract, the defendants in this case had contracted to carry 
tho packages coit-igned, and not onlj tho goods dosenbed by tho 
consignor Apart from those authorities, howevei, I was of opinion 
that the correctness of tho do cription of the goods is not, ordmari 
ly speaking, e'l'^ential to tho contract to cari^ and deliver, for, if 
it were, we should not have ceitain goods made the subject of 
exjirtss statutory provision, as in the Ihuluay Act and Garners’ 

Act iloreover, that the dofendanls themselves did not consider 
the misdescription of the sugarcaudy as alum to go to tho root of 
tho contract to carrv and deliver, nas, I thought, evident from 
tho fact that they offered deliveiy of the portion saved I, 
theroforc, held that the defendants were liable to the plaiiitilf in 
respect of tho goods lost , hnt, on tl o authority of the two cases 
cited above, that the p] imtiff could recover, in respect of the 
ton lost bags, tho valuo of alum only, and not sugarcandj , 
while the defendants on the other 1 vud, could not, in respect of 
tlic^o ten bags, charge freight as for sugarcandj. The goods 
s ived having been tendered to the pi uotiff before action, I hold 
21 
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mfiuitJi) nlmeiitliefaota proved point nUior to tlio contrar; 
cuinluMon, for nor onl) .» ootlung known of ll.e cm®, tin®, M 
placoof the origin of tlio lire but it nw'.t alieadj baw miJo 

conaiderabio bifoio it>\ is discoieiod 


“ IS No\t as to Uie defuito based on the Contnct Act 
was of opinion that tuition 152 did not nvnil the clefoudaiits ni 
the prownt iiidinc. If tlwt seoti ii bo applied to cimeii, lor 
ran inl, ti 0 bniden nonld oleailj bo on tlis defondants of pror 

ingtliit till}- link ismnchoiroof tliephintilf'sgooilsasamw 

ofirtunri [rndonioiiould liaio tikeii of Ins Olin lins 

dofndiit lailtodi f. r as. has bttn soon, tlioi cniliot account 

for the liio, i liillt th it it Jnaj li ivt boon purposoly ignitod, a" 
show that It was not hscovoiod until it hid made considtn c 
prci^rtss 

* 14 Afiaf t from tins question of (act, however, us Mo 

nutliurit;j w it citetl to show tint Stctioii I5- of the Contiucti Art 
H)plieii to carneia for row ud and coriaideiing the number p 
j 0 irs that th it Att had htoii lu forct I dechuod to h0 the fir''t 
pufc upon the section n* question vconstinctjou of which the 
would } to (ltd tto that a R nlw ij Compinj is exonerated ff®® 
all liability 111 ovci> cn-jo m which tho ordmaiy precautions haU 

botn idlytn for tht saftU of the g ods, espeiviall} is out of 
iiUin r us cisoii tried by roy olf against this vorj Radw Cw® 
jiany this defence had only once been loi’cd 


‘ J5 1 nitber hoircvcr, I w as of ojiitnon that Section I «2 •■'1 
tht Contract A» t did not apph to earners for reward Thi term 
baiUo us dehntd m Soction } 1-8, is ro doubt, iudieicntly iw h ti* 
ini'lndo nil tirneis nnd thor is no o\pres>s o^clnsion of carriet^ 
foi lew^^(^ fum Chip JXof tho Contract Act, whirh rtlate* to 
the unbjtct of badnjont Uut Seotioiis 151 and 152 only dt-cJjr*^ 
tho law IS it OMstod befort- the pissing of the Contnct Act m 
regard to ordinary biilooa other than cairitrs, ond side 1) 
withtliivlvw tht ro also oxistod tho *ijiocinl cttninonliw liddifr 
of cOtninon tarritts, who nt>trthtii»s then equally as nor 
might hai p bc( n iiicludod w ithiu the strict letter of the dDfinit’^^fi 


(I) Ivci ! I}, tl)S» ra«<' ] lsr« r*' ncitl r {>orl { iLofMO of * 

T T?i« Gnai i »»l m / i I oy Ct' y (1 » 1 C? I 0 2 - 1 } { wJ jtl 1 *^ ^ 

of\p{-Wt tb r i«» ^8»rf•^I<( tt »voaU I/O ni 

ll ro’v Oji</ ibo Corwf I / it ^ bur les» «»f »f! proT 1 g t! «* 

no (viv <rr •rlwi* ta(.gaK« «ti» «loJ*> wl ) n Kr 1 »* owi in * 

kontrvJ 
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of onlin'in bailors rurtliermore, fbia bpccial liability of carriers ishwardas 
M-as, before tlio p losing of the Contract Act, apparently recognized 0 '>'a'’chaiiti 
b} tlioLegi lature in soreral enactments, « gi , the Railwaj Act and G I P Ry 
tiio ( arricrs’ Act Then T%a<5 passed the Contract Act, which, on 
the fice of It in tlio preamble and m *^001100 1, i9 not intended to 
be e\haiistiNO and applicible in every instance, and no mention 
Is ain where made in it of the llnilwaj Act, the Camera' Act, or 
of earners for hire , the only loforence, indeed, to carnage it all, 
in the sections rehtmg to bailiiiont, being in Section 258, whore 
the badment is esprosaly stated to bo gi itmtous I thought that, 
had the Legislature intended b} Sections 151 and 152 of the Con- 
tract Act to effect a complete roiolution of tlit law as applied to 
cirni-ra (for, if the constrnction contended for by the defendants 
be correct, it must ajiply, not onl) to the Railway Companios, but 
to shij) captains, and, m fact, to all wlio, as earners for rewaid, 
are under special liabilities to tlic ownei 9 of the goods entrusted 
to tbem), e\pre«3 words would liavo been used foi the purpose ol 
giving effect to such intention 

*' 10 As to the third defence, I held, on the autlionty of 
JIcCance v Tfie L and A TT liailuaij Cowpany (34 L J Ljc 39) 
and of certain dicla m L& Beau \ The General Steam Kaiigatiou 
Cotipa»iy(Ln 8 CP 88), which, howc\er, were not essential 
for the deciMon of that case, that the description by the consignor 
not being a part of the contract but only the bisis of the contem- 
plated contract, the defendants in this taso had contracted to carry 
tho packages consigned, and not onlj the goods described by the 
consignor Apart from those authorities, however, I was of ojiinion 
that the correctness of the de cription of tho goods is not, ordinan 
ly speaking, essential to the contract to oarr^ and deliver , for, if 
it were, we should not have coitoin goods made the Subject of 
oxjiress statutory piovision, « m the Ruilway Act and Carriers’ 

Act Moreover, that the defendants themselves did not consider 
tho misdescription of the sugarcandy as alum to go to the root of 
tho contract to carry and delii ©r, was, I thought, evident from 
the fact that they offered delivery of the portion sa\cd I, 
thcrofore, hold that tho defendants were liable to the plaintiff in 
respect of tho goods lost , but, on the authority of tho two cases 
cited above, that tho plaintiff could recoaer, in respect of the 
ton lost bags, tho \aluo of alum only, and not sugarcandy, 
wliile the defendants, on the other h md, could not, in respect of 
thc«o ten bags, charge freight as for Bugarcaiul}. TI 10 goods 
saved ha\ mg been tendered to the plaintiff heforo action, I held 
21 
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lahwarda* lio was bouiitl to accept them, and could not claim thoir \alue, 
Golabel and j allowed tlio defendants’ set off in i c'lpoct of the wli irhge 
G I I Rj of these goods, and the difTorancc in freight hetn con two 1 igs 
of alum and a hko quantity of sUgarcaiidy, and passed a verdict 
for tho plaintiff for Rs 51-2 7 and costs 

‘^17 At the request of the defendants attorne) tl e above 
verdict was made contingent on the opinion of the High Court 
on tlio questions stated below — 

" (1) Ought the plaintiff to haie beon called on, in the first 
instance, afRimatively to pro\e that the fire which occasioned 
tho loss of his goods was caused b> tlie gioss negligence or 
nuscond ict of the servants or agents of the defendants ’ If ll e 
answer to this question is in the affirmative, the verdict for tie 
plaintiff will be set aside, and a non suit enteied 

** (2) Can tho defendants, as bailees defined m S 118 of the 
Indian Contract Act, roly on tho provisions of b 152 ns prottct 
ing them from habilitj m respect of goods earned b) thocn for 
reward ’ 

"Tho answer to this question will not affect the \erdict in the 
present case, ns tho defend uits have failed to prove that they 
took of the plaintiff a goods the care required by S 151 of the 
Contract Act, but as the vordict in Cau o 11211 i3 
contingent on the opinion of the High Court on this qucstioi , I 
respectfully request that their Lordships will be pleased W 
consider it 

f 

" (3) Does tho inisde cnption, by tho plaintiff’s broker, of tl e 
twelve lags of sugarcaiidj. as alum oijonorato tin dof(ntla’fi> 
fioin all liability to the plnintift m respect of those bag '' 

‘If tho nuhvvor to this question be in tlio aniruiatnc, tl 
imouat of the vordict will bo reduced to IN 0 11-7 

"'lo those questions I have, at the request of the platnhiT 
pleader added — 

" ( t) Are tho di rendnnts liable to tho pi iii tilT in n-ptet « f ^ 
tin lo^t bags, for the V line of tho actual contonl^ ti , sii-ftr 
catidj, and not, as found, for tho valuixf the ilccUrelc ntut 
n , alum 

"If the answer to this question bo m tho iffirrnative tl*- 
verdict will bo incrta id to IN I2u 7 o 
Iho plniiitiff did not appear 
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The Advocate General (Hononmble J Ufarnoil) and Lalham Ishwarda^ 
for Defonihnt- . G.I.boh„l 

The question is, whether the otiu«liy on the defendants to ^ I 
show that the fire was not occasioned by their own gross 
negli£jenco or misconduct Berghetmx Great Faitern Rath afj 
Compaivi (1) Pe I \ Korth Staff Rathray Company {“’) Wo say 
the burden lies on the plaintiff, and that no evidence haring 
been gnen, a non suit should be entered — Tie P & O 8 N Co 
V So7nnjiT‘i!fram,{'^) Ohrloff X I?rtsco7i,(4) Czechv General S/pom 
Kavt tation Cowiymny/S) Angell on Carriers, p 202 Aa to the 
effect of the misdescription of the goods m the absence of fraud, 
the questionis conclnded by thocases of jl/cCancs v Lf>7idon and 
Korih Western Ratluay Comi any, Mid RetUy v Sill O The 
First Judge (para 12 of case stated) seems to have thought that 
the defendants uere seeking to bring themselves within a 
statutory ezeinption Section II of Act Will of 1854 leaves 
untouched the commondaw habiht) of earners m cases of gross 
negligence or misconduct By the common law a carrier might, 
bv special contract, protect himself for any loss even though 
caused by gro«s negligence leeh v North Staff Railway 
Company (2) Section 11 of Act XVIII of 1854hmitslusrigl)t thus 
to protect him'^elf, and is not a statutory exemption m bis favour 
[WestbopPjC T— DoesnotS ‘^of Actlllof ISOSrulethiscaso?] 

^Vo Sdv that section should bo read with S 8 ilcQueen v 
Great Western Radvay Company (9) 

Westropp, C J — The first question submitted to us by the 
learned Chief Judge of the Court of Small Causes, is — " Ought the 
pliintiff to Im e been called on, in the fiist instance, affirmatively 
to prove that the fire which occasioned the loss of his goods was 
caused by the gross negligence or misconduct of the servants or 
^entsof the defendants ’ ’ fins guest idu weanswrj in tlmnriWJ 
tivo, ns we tlimk we aro bound to do by S 9 of the Carriers’ Act 
(HI of 1865) That section runs thus • “ In any suit brought 
against a common carrier for tlio loss, damage or non delivers of 
goods entrusted to him for carriage, it shall not bo necessary for 
the plaintiff to prove that such loss, damage or non delivery was 
0\\ mg to the negligence or ciiminal act of the carrier, Ins servants 

(1) LT set Dll 2>l 

(2) lOni C 473 perCInckbarnfttpGOS » d ptr I<ord lYcnRlejd-ileat p 57^ 

(3) 5 Bom II C Ri>p 113 (4) L R. I P 0, 231 (5) L K. 3 C P , 14 

(G) 7 II nnd N 4“7 S C 3 II and C 343 (7) 6 Beoe L R , 217 

(8) Ii.E , 10 Q B 51 j9 
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or ngonts ” Ih© tlefemlintsh'i^c relied on tlio exception of fire 
in tlio con'iignment note as throwing ppon tho phintifT the harden 
of prooi of negligence, and cite Ohrloff v Brif!call,0) C~erh ^ 
General Shanx haugation Company, {~) and B & 0 S jV Ce 
^ Somajt rt'irom,0) as eslablisliiog that proposition The 9th 
Section of Act III of 1805 is, Iiowevor, generil, and ''ais tint 
“in any suit*’ brought again‘«t a common earner for lo^S dnin 
ngt oi non-deliveij of goods, the burden of pi oof of iiegl'g6i'f<^ 
or criniinalily shall not be cast upon the plaintiff 'iliat Act hr 
mg confiped (b 2) to canieis by land Or inland nai igation, the 
Bombay c i^e last abo\e cited, was not governed by it, inasmuch 
ns tlio action there was in respect of goods conv ej cd b_j sea from 
China to Boraoav The 2nd Section shows that the term “com 
mon earner ’ would include “anj issociation or bod} of persons 
whether incorporated or not,’ and, thoroforo would bo applicv 
bio to a Hallway Company, unless it be eacluded by some other 
part of the Act Wo have not ovoilooked S JO, which onnets 
that “ nothing m this Act shall affect the provisions contained 
in the Otli, lOtli, in<l lltb Sections of Act XVIII of 1834 (roht 
log to Hallways in India) ’ Wc have o^aniiued those section^ 
of Act Will of 18o4 most carofiill) , and discov or nothing laid 
down lu them as to tlio paiiy on whom the burden of proof 
nogligonco or uo nogligonco of intscoodutt oi no misconduct, 
shall be placed ilowover the special swing contained m S 19 

of tho C arm •■s’ A<t (III ot ISC')) -md Ss *>, 10 and 11 of the 
Railway Act (W ill of is pregnant with the imphcati n 

that in other rc3p« cts, the Cirrmrs Act ts appliciblB to Rail'viy 
Conipaiuts where tluK i- n flung m it repugnant to such a 
coiistructi m 

Tho second (iiistioii — n ( ,ii tlu defend uits, as bad c’ 
ilofinid III s MSoftlii ItibinC ntner Act, rtlj on the 
sionsof S \,Z «, pr ti ting th in from liibilitj in respect of 
goo Is carru d bv th m for row ir I — i-j m this case iinmaf crnl n** 
tin Chief Jnlg. I iH foiinl i a fact that tho defoiuhnts h'V‘ 
not prov i d th it tin} to« k si 1 , ,r, of tho pi uiitiff s goods a* a 

man of ordmar} priid n >o(dl havt mlm of sinnhi goods of 
Ins own A full lejly hig dr td\ been givoii hero to a Id 
ijufxtion III <1111 No IJJil f WS (Kutcrji 'JnUuhi^'f 
G I r Jlathrt/ foitpun/Ct) r<ccntl\ referred t<> this Coiut 
L\ tho Chit f .Tiidgo 

(1)11 111 Ml (.) 1 *11 (T)si, „ ,„p, 

(U 1 1 r.3 ilfim 1C» • 
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The tlnr<l question — "Doestlie misdescription, bj the plaint- 
iff’s broker, of the tiN elve bags of sngarcandy as alum oxoneratej 
the defend lilts from all liability to the pHiutiff in lospect of 
those bags — \\ e answ or in the negative 

The fourth que-tion — " Are the defendants liable to the plaint- 
iff m respect of the ten lost bags foi the \abie of the actual 
contents, 1 iz , sugircandy, and not, as found, for the value of 
the declared contents, nz , alum?” — we answer in the negative 
Our reasons for roplvmg to the third and f mrth questions in 
the negative being tlioso assigned bj the learned Chief Judge 
for his similar conclusions, we deem it unneeessarv to state 
them here 

We affirm the ludijraent of the Court of Small Causes 
with costs of the refereuco to be paid by the defendants to the 
plaintiff 

Ord*’r accordingly 

Attorney® for tlie defendants — ilfe^srs Btarn, Cleieland 
and lAftle 


The Indian Law Reports, Vol. XXIIL (Allahabad) 
Senes, Page 567. 


Before Mr Justice Knox and Mr fvsUce Aikinan^ 
BANNA MAL and others (Plaintipfs), AiPELiANib 
V 

THE SECRETARY OF STATE FOR INDIA [N COUNCIL 
{Offendanij, Respondfnt * 

Act No IS of >890 (In Iian Roiluoys Act) Section 47 (6) — 

of Boilvaij Company for gooStlefl ontCs premiin r ithont a Feeetpt 
being ol tainedfor i] ein—Jlnlei framedby l1 e Company undei tt e Act 

Held — T1 at a rale by nliicli a Railway Company disclaiintd all responsi 
Othiy for anods left on tbe Company a premises unless certain condi 
tions wcrc> fulfilled the pnnuplo of which was that the goods should have 

• Second Appeal No 407 of 1899 {com a deciee of J Sandere, I.® | District 
Judge uf Cawnpore, dated the CtK March 1899 confirming the decree o{ Pundit 
Kanhaya Lai, MansiC of Uaveh D etriot, Cawnpore dated the 29th Jane 1897 


Ishwarclas 

(TtilabchantI 

G I P 


1901 
April 23 
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n^nti'^ MM I cf'n urreptod ntul a receipt pivcn for tt cm by a duly authorirrd cmpIoj( 
t tbn Comjmir uaaa riili properly made under tbo jirovisiona of the 
Indian Hallways Act 18S0 nndtimtno suit iii respect of tbc loss of poods 
I la. merely d( posited upon the Company a prcniipcs n itliont Riicli areccijt 

— I 0111 " taken for them eoiild be niaintamed i?ltm v The Great 2^'ori} 'n 

Jtaih ay Compati ^01 referred to 

'1 HiR \\ IS n. suit foi damages for the loss of goods alleged to Ineo 
been dcluorod to tbo Omlh and Itohilkliand Kailway Coinpmv 
at Ca^upt «e on tho 2Sth Jantiaiy, 189o, winch goodSj according 
to tlio platntilTs, never leaclied their destination TIic defendant 
denied delivery It was found that the goods in question had 
hem brought on to the Company’s premises, but the defendant 
ropliod that tlio Company was under no liability in respect thereof, 
bocatiso tlie goods bad never boon accepted for transmission, and 
no reciiptlad been giron for them bv any duly authorized 
employ I of tlio Companv, as required by rules 49 and 50 of the 
(loods fan ft Rub s of tha Companv, which wore rule* duly made 
under tho powers conferred bv tho Indian Railways Act, 18^0, 
Sietiou t7 (li) Thoparticular rules applicable wtio as follows — 
OcDfi AND UoniLKvsn lUiLWAa —Goods TArir> 

" rara]ra]h tO — ^Tbo Railway hereby giv cs public Jiotico that 
it will not be responsible for articles of any description, wJ ether 
booked as paicels, as Inggago or ns goods, and wliethor for con 
viynnct by jiassongoi or goods trams, imlosa lliey shall have 
been propirK packed, marked, directed and described, and shall 
have been signed for as received liy one of tho authorirod dorks 
orng< Ills of the Railwav, 

" Varagraxih uO — \I,o that the Raih^ay wdl not undertake 
n -poiisil ility fi r loss of, injury or domago to, goods brought on 

to the Rulwav I n misos to be d. spatched, unless thov shall havi 
b 1 11 w ( iglu d and ac« optcil and a printed n ccipt gr mted for da 

saiiK by aduly aiilliormd omploy*' of the Riiluay ” 

1 be Court < f first instnnc (MunsiF of Caw nporo) disiins-ed th 
sim iiic pliintifis appeded and tho lower apuellato Court 
(I)iKlnct TmU'oor(’awnivre)disn«s«itd tbo appeal Ihe plaintiffs 
ll.ir, „|,0„ ,pp,„Io,l ,1„ 11, „|, „,„t ,1, 

q„c,|,on iwrc-incquilnl.lo m<l slioiild not bi- onforii''! 

Ihl „ .r.^mdra KM Chn,„thr, {f„r cl mv<ra 

Durrji) fertile \ppellants 

Mr } C/arii r, f r the II(sp,nd(nt 


(*) u C n, 617 
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Ksos and AiKJfAN, JJ — Ihis ippeal arises out of a suit UannnSiai 
brought bj the plaintiffsj ^^llO arono^v appellants, for clatmges on swptory 
account of goods dotamoc), and fortlio value of a p veknge of goods of State for 
alleged by them to b ivc been debveied to tlio defendant theOudh 
and Rohilkliaud Railw a} , on the 28th of Januarj, ISQi, at the 
fetation of Cawnporo, for despatch to Bareilly Ihe allegation ot 
the appellants is that the package was delivered to the defend 
ant, but never reached its destination 'Ihe defendant denies 
delivery It is found that tho goods now misMng did pa«s on 
to the Railw ly pretn scs But tho defendant contends that this 
does not amount to deliver) and that in any case the defendant 
IS not responsible for the loss of tho goods bioiiglit on the Rail 
wa) premises, nnle®8 they lia\o bi-tn weighed and accepted and 
a printed receipt granted foi the <aine by a duly authorized 
emplo)e of the Rail« v) In support of this contention the do 
fendant refers the Court to paragraph 50 to be found at pdge 14 
of what ate called Goods lariff Rules, dated tb© of Januaij, 

1895 This p^^lgraph has been put forward and treated as a 
geuenl rule made by tlio Railway Company under Section 47 of 
Act No IX of 1890, claU'O (h) All that we haie to see is, wlis 
ther it IS a rule consistent with Act No IX of 1890 Presum 
ably it has received the sanction of the Goveroor General in 
Council and been printed m the Ga ettc of India No quos. 
tion upon theve points has been raised Indeed, it is not 
alleged, except in jv side way, tint it is inconsistunt with the 
Act The learned Vakil who appeared for the appelhnts, ra 
ferred us to Section 42 sub-section (1) and conten led that m 
making the rule the Railway Administration wa'» not accoi ling 
to its powers affording ill rt isonablo facilities for the receiMiig, 
forwai ding, and delivering of tiafllc One obvious ai swer to 
this IS, that the rule m question, or one umilar to it appears to 
have found place in rules made by other R iilway Companie's 
Ihe only point taken in the memorandum of appeal is based npou 
an espres'sion of opinion given by the lower appellate Court to 
tho effect that the rule i*- inequitable We have not to &eo wlie 
. ther a rule is or is not ineqnittvblo if it is found to be a rule made 
consistently with tho Act, and duly sanctioned and publi'ilied as 
required by the Act The decision of the case is in accordance 
with the principle laid down in Slim v The Great Korth^’m Rail- 
way Company 0) Wo think the plaintiffs’ suit was properly 


(1) (1854)1»C1! 647 
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diamis^eJ Tlio pitas liVoi m appeal fail, and tlio appeal is 
tlisinisscd with cost-j 
distMSiid 


The Indian Law Hcporls. Vol. XXXI. (Calcutta) Series, 
page 951. 
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Difoic Jilt. Ju'tlio' Stcjihcn. 

dALIM SINGH KOTAEY 

I 

bKCRIdTAliy or STATE TOR INlJIA* 

Camera — yiirfi<in J?aii» nyj Act, 1^‘H) {IX 0 / IS'^O) S, 72— 7)phr«r^ w fl'* 
Mijr i/,^IiatUca>jOompxn>j l>ah>lityc/ ni ciirnarj— Jiules, hye ? »'■» 
ciHi'hli ms ttttdar 47 a/ j4cI iA 0 / IB^'O -JleaioiinWenesso/ 

"Delivered 111 S 72 of ihc Indian Uailw'ijs Act refers merely toe 
Rhjsicnl crerit nod is n nord devnid of any legal Biginflciuico 
A llflilwAj C« mpimy has c ist opon Jt by S “2 the tluties of an ordiiisr) 
hnili e lint it may dctermino tlieconJit<on<i under wlitcb those duties niaj 
Tc^t and in paplicuW irtny spc( »Ty th< point tif time at irliieh they slis'l 
Tt«t by rules tinder S9 JT an«I *i-t 

‘Ihesc rules however must be consistent w itli tlio Ai t and rin«on»l h 
W Ji' ro a Cl nsi^nor bnd dehtered i^oods to n llailtray Company, for Irans 
mission and litd hod the forwar ting note m respect thi roof duly reel* 
t< red ntid in trked by i||t It iilw ly ( ompmy but lia 1 uhtaincd no retoipt 
from the II nlway < omj aii\ on I the ds were lost — 

Jffll — th it ride* frnipc I by lb roilnity I otnj any undirts 17 ami 1 
wbercb} ^owla were io ntvnl ni imicts risk and tht Knilni) Comp"’) 
«» ro not to b« li »ble 1 ! fi« for until o rrceipi had been gr mled by tliefi 
wrrt iiu< n-istrnt with the \< t find niircaaoiinble iind tJnit the Bailwi"’ 
Cotup-iuj Til tp li vWo to ioTnp*n«n\ion tor ibe b sh incurred 

In tins flint tilt |)HinlilT smtl tlio diftiKlant ns n presontiri^T 
IH'-loni llougnt Slitc Kwl«a\ for tin. s lUit of four 
lolttiii |imi.*i,'0«nls, which ho alh j'cil !i id hot n lott throuyjh tl'^’ 
juvliBOiico of tht Uitlwaj ntliiiiiiistrition or tlicir sonants iimhf 
the folloiMiii' < imim«tfituts 


*<)ni;ba| Civil Sait bn 670o(l'*0l 
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On Priday, Febrnnry l<5t, 1001 tl e p’ni tiff’s, sen ants delivered jal m B ngh 
trt tlie Ilailwai Administration at the Anneni in Ghat Iliilwiy Kot^^y 
Station in Calcutta five bales of piece-g o Is for transmission to Secretary of 
Tc/pore in A«s.ain Four of the bales were delivered m one 

lonsi^nmcnt an 1 the remaiim g nno bale separately 

The jiroeedaronecessan to lie gone througlt for the tnnsmrs- 
Fion of goods rnny be briefly stated as follows — The goods are 
tahento the radnaj station and tlure a f invarding note for them 
IS filled in, which after pa«sm,r \ mou'. officials is registered by 
the registering clerh then the consigiioi on production of the 
registered forwardine nt te gets the goods marked and weighed, 
and after that does not see either tl e goods or the note again 
The pi iintiff’s servants were unable on tie above date to get 
the proce s above mentioned complete 1, as news, was received of 
tho death of t! e Queen Em^ne s Victoria and the offices weio 
closed and remained closed on the two following days 

On Alondav, Febrnary 4tli, the offices were ro opened and tho 
pi mitiff 8 servants resumed the operation of booking the goods, 
li id them duly entered in the R iilway register by the registering 
clerk and tamed the process through, until thej arrived at tho 
point when the goods wore to be weighed, when they were 
informed bj the Railway aatlionties that the goods would bo 
weighed in due course and that it was not necessary for them 
to lemam further The forwarding note and risk note were 
accordingly left with the Ifailway authorities and nothing further 
lomained to be done with the goods by the plaintiff oicopt to 
obtain a formal receipt for them 

On the day following the plaintiff s servants attended at tho 
‘•tation to obtain receipts for tlio two consignments and were 
banded a receipt for tho coi signment of one bale, but were 
informed that there was no reieipt for the other consignment of 
four bales and that no forwarding noto could bo found for those 
bales 

After a prolonged search the bales could not bo found m tho 
station g( down and tho Railway Administration finally denied the 
deliverj of tho four bales and the marking of them and denied 
tlioir liability for the loss inasmuch as they had granted no 
receipt for the goods 

J7»p Adi cale General (Vr P 0 Kinealy) (with liiin Afr SiuJa) 
for tho Defendant There «s an elaborate pnxrodure to be gone 
through before the Rmlwny Admim-stmtiou assume responsibility 
22 
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jftlimRiigii for goods to bo triiismitted, all leading up to tbe gi int of a 
receipt , that is tbo first moment wlien the goods are icnlly tahon 
Secretary of charge of b) the Railway Administtation and responsibility 
uiidorta! to by thorn RailnayCompanioshavobeengirta po«or 
to make goiiopil rules consistent with the Railway Act for 
regulating the terms and conditions for uareliousing or retiming 
goods QU behalf of a consignee and to impose conditions not 
mconsistdit with the Act or anj general in/o tliereunder with 
rospoct to tlio forwarding < f goods In this connection riilc.'’i 
whith It IS ssubmittcd are responMble, have been made under 

5 47 (P [f) of the Indi m Railwaj Act, 1890 (IX of 1S90) 
(pubJisthi d m the Ga cite of ludta, 1 902, P I , p 504) and condi 
tiQUS have boon imposed undtt S 54 of the Act 

See al o tho form of Risk Notts which have been upprovid by 
Government oil which oxliaustivoconditions aroendorsed lorms 
of such Risk Notes are given in Russell and Bayloy’s book on 
tbe Indian Railways Act, p 266 

Tho Courts have already dealt with this point 

y<iitku Ham X Tie huh » tft f/and J?nihtay tJempnayb) lv 0 inj<i 

Tam X Tl e I tel h Itan ItatU aj Ccnnpnnj^V iTalkarjitn Shdapax Tkt 

6 nOerit ^la) ralta Hatltcay Comjant/if) Shm X Great i7orl) ern 
Company (*) 

Assuming that the goods in this evse wore brought to the 
fetation tbo Railw ay Adniinisttation did not assmiie responsibihl) 
lot them 

riiej nu} have been cm tho railwaj promises, it is true, bat 
it would bo dangerous to In Id tho Rail wav liable on that grouml 
[Stipuis, T— rhi usual procedure wns lutornij ted on tJni 
oocasioii ] 

1 hat IS so, and it is ndiiutlod that tho consignors cannot take 
their goods iiway without tho wnttin pormission of tho Raibviy 
authorities but it would be i strong thiug to hold the Raib'^I 
hnblo because gixxls Imv o been given house room 

[SriiniSjJ — ^ on tirohnlcc mid doing it ns p iit of tlie 
ri igo ] 'llio riiltsaio intoiid> 1 to and ch» cxcliidonll respon-ibiht' 
until :i « ( rt nii point is rc itli» 1, that is fill ri ccipt is given 
[&TEIHI.S, I — But lh« ml s IHtl 1 lit roieQuahlo] Tilt) * 
bo rules concf tirt with tilt? Act 'flu f*< iirt will hove 

(1) I I I.,2_Mn,361 (3; I L R. 27 b7b 1 

(3) I L R. 30Cmlc,257 (4) Jic 0,017 
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that tilt rules in question, nuiicl}, those under S:> 47 und 54, Jatim Smgh 
are luconsisieiit witii the Vet to mil o them nnitaboiinble Kotary 

Jfr J 4/ Duunt (Hr Knight with hua) loi the I'kintiff 
Under the ]\ uhv i) proccduio niico the tousijiioi las deliveied India 
Ins goodb to the weighmaii to be weighed he parts with both 
goods and forwaidlug note altogether, until he gets a receipt 
All the conditions were satisfied hj the plaintiff up to that stage 
and there was nothing further to bo done bj hnn The goods 
remain m the possession of the K ulwaj, whilst the forwarding 
note goes through thi. Tcroauniig stages < £ tho piocess The 
defendant ’b c i«e is th it deliicrj is no deliiety, until a receipt is 
given Tliatisnotso The rectipt is not et|mv ilent to a doli 
very, but is an m-knowlcdgmciit of a prioi delivery It miy be 
that there is uo responsihiluj until a lectipt is» giien There is no 
express definition of dehiery to bo found iti the Act But it is 
submitted that deh\ ery undorthcActmoinsdelnery undei S 72 
and under that section the Bailwa} are liable a^ bailees The 
argument that there ii some point of time up to winch the Railway 
are relieved of all responsibility wiUuot stand With respect to the 
Rules under b 47 (1) if) this i'> not a,qucslioa ot whirfago and 
therule itself is inconsistent wilb S 72 of the Act, inasmuch 
as it defines the point of responsibility but takts away a period 
of time during which the Riilwaj are lesponsible under S 72 
The words “subject to otlioi piovisions ” in S 72 do not lelate 
to the question of reaponsibiliry being othoiwiso defined nndei 
S 47 The idconsistencj of tho rules can bo shown by the follow 
ing example — A'^suming that goods ha\o been weighed, put in 
wagons and «ent on the jotiriioy to their destination and no 
receipt has been gucu for them the Kiilway and aftei wards 
the goods aro burnt or lost, could it be contended in that case bj 
the Railway that under then lulos or bye laws they were entitled 
to give a receipt at then convcDii.iicc and (hat uutil then they 
were not responsible ^ If such ii contention were allowed Rail 
way Companies Would only hav c to procrastinate with tbe receipt 
sufficiently to save thcrasclvt'j from all responsibility There 
must be some measure of responsibility (see S 50) Under the 
Act moreover, reasonable fiulitieb for the reception of goods 
aietobogivon S 76 lays down tlie point of time at which 
responsibility will attach by delivery Ihe receipt is given 
am vtter of couvae, if tho foi warding notes come through The 
cases cited on the other side turn upon the question whether 
there was m facta delivery SUm \ Great KorV ern Batheag 
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jttlimSiiglj for goods lobe tr'vnsniitted, all leading np to tbe grant of b 
K otury j.(.ceipt , that is tbo first moment when the goods are i eally taken 
Secretary of charge ot bj llkQ Railway Admmistiation and responsibility 
^lndia°^ undtrtaki n by tliom Railway Companies liaiebeen given power 
— to make gotienl rules consistent with tho Railway Act for 
regulating the terms and conditions for w arehonsing or roi uning 
goods on behalf of n cowsigneo and to impose conditions not 
inconsi«t( nt with tbe Act or any general lule theroimder witb 
ro'ipoct to the forwaiding of goods In tins connection riile«, 
which it IS submitted aro responsible, have been lovdo under 
S 47 {V if) of the Inditn Railwiy Act, 1890 [\% of 1890) 
(published in tlie Ga etle of India 190-, P I , p 504) and condi 
tions have been impo ed iindei S 54 of tho Act 

See nKo tho form of Risk Notts which Ini e been approved by 
Go\ eminent on w Inch orhaustivo conditions aro endorsed 1 orms 
of such Risk Isotes are given in Russell and Baylej^s book on 
tbe Indian R ulw lys Ait, p 200 

Ibo Courts ImNo already dealt with this point 
AfliJu /Jam T TU IntU n MtUand Jtatlicay iVoiyi* 

/’ll HI V T^thattl f« «n tny tJompaay (S) llnV arjttn TA* 

iSin(G«r» Rn^*ra//a Pathray Cowj aHy.f-i) Slim v Qrcat Northern 

Company Gl 

Assuming that the goods in this ciso were brought to the 
fetation the Railway Administration did not assume rosponbibihty 
xui ihiin 

'llicy in ly ha\c br*en on the railway promises, it is true, but 
It w oiihl bo diingoroiis to Ik hi tho Rnilw ai liable on that ground 
[Stitiiiv, T-— rile usual jirocedtire was intorniptcd on tl i* 
occasum ] 

I Inl IS 80 , and it is admitted that tho consignors cannot 
tluir goods iway without the written pornussion of tho Kail"»' 
authoritip , but it would be a strong thing to bold tho Rail”‘‘i 
liable because gtiods hwvo been given hoiiso room 

[StHIUs, 1 — ^00 ivo b iiIll and doing it ns p irt of thofi^ 
n ] '1 ho rules nro intundi <i to an 1 d » r tcliulo all rcspou-'ibibti 
until a « crl nn j omt is rr ith* d, that is till rmipt is gi'cn 
[Stei III >, 1 —Rut ihi ml s iKusi 1)0 ro isonahle ] 7 1 ‘ 
h( rulo-s conn firt with tin. Act Thi Cdirt will ha'c t''*''" 

(1) I I 111,361 (3) 1 L ]{_ _7Dom,r''' 

(2) I I r.joc»i.,r-7 (*) itc 11,017 
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that tilt rules III question naiutl} those under Ss 1-7 and 54, Jaiuu Smgl 
are inconsislenl « nli the Vet to in il o them uniLasou'iblG Kotary 

Mr J U Diiunt (Mr AWit with him) tot the i'Uintifr 

c t at 0 tor 

Under the 1 ulw i} proccdnio onco the eoiisignoi his deUveied India 
his goods to the ULighuwin tube weighed he parts with both 
goods aud furw udmg note altogether until he gets a receipt 
All the conditions were siOslied bj the plaintiff up to that stage 
and there was n tiling further to be done bj linn Ihe goods 
remain m the possession of the Uiilwij whii&t the forwarding 
note goes through the rLiouuiug stages < f the pioccss The 
defendant ej e is th it deh\ei> is no deliiei^, until a receipt is 
given Tliat IS not so ‘Iho reieipt is not equiv alent to a doll 
verv, b it is an a knowledgmiut ot a piioi delivery It maybe 
that there is no respunsibilitj until i leceipt is ihereisno 

express defiuition ot del \ery to 1 o found in the Act 13ut it is 
submitted that delner} under the Vet me ms dt livery under S 72, 
nndundei that section the RaiIwo) are luble as bailees The 
argument that there is some poiut ot time up to which the Railway 
aie relieved of all icsponsibility wiUnot stand With lesptct to the 
Rales under fe 47 (1) (J) this is not question ot whirfago and 
the rule itsolf is uiconsiHent with S 7’ of the Act, inasmuch 
as it defines the point of responsibility but takes awayapciiod 
of tune during which the R ulwaj are responsible under S 72 
The woids “subject to other provisions ” in S 72 do not relate 
to the question of responsibihry being othoi wiso defined undoi 
S 47 The inconsistencj of the rules cau he shown by the follow- 
ing example — A‘-suming that goods, have boen weighed, put m 
wagon*! and «sent on the journey to their destination and no 
receipt has been given for them bj the Railway and aftei wards 
the goods are burnt or lo«t, could it be contended m that case hj 
theRailw ly that under then lules or b^e laws they were entitled 
to give i leceipt at then convenience aud that until then they 
were not responsible ’ If sncli ii cuuteution were allowed. Rail- 
waj Companies would onlj haveto procrastinate with the receipt 
sufhcieutly to save themstlves fiom all responsibility There 
must be some measure of respousibility («e b 50) Under the 
Act moreover, reasonable facilities for the reception of goods 
aie to bo given S 76 lays down the point of time at which 
responsibility will attach bj delivery Iho receipt is given as 
a m liter of course, if the foiwarding notes come through llio 
ca'ses cited on the other side turn upou the question whether 
thcie was m fact a delivery Sltwi v Great Nort) ern Hailtcay 
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J»iiitnSii„i C< mi^anf/'^) doe*- not touch tho point. (See ilncti umri oii 
Kotarj Cirritr"*, p dS^note) Tooiyi Ua7n\. Fast Jndidti Ea\hray 
c*>< r tar/ of ('ovipauyi-) dnO'i n<it ippK 
"'icdsa^^ SrEriiKs J — ThiMS*ici>» 0 iii winch the pi untiff biies the ScCre 
— tir^ ffSt'itt ns the iiitliority responsible for tlio Eastern Ueugal 
State 11 ul«nj , fur the \nlue of four b ihs of piece-goods, wliicli 
he deli\ ercil to the Itailnnj and nhich, he sn}S, «cre losti'hil 
till) ttt le 111 the custotl} of the Rnilua} 

I \m 1I firit c iiisiilcr tho facts of the ca‘*e, uhich are not m 
tlicm'-elve-. c inipliL but ns to whicji there is a siihstniitnl 
(3i pnte \\ y h“\e had tJie procednro for tnhiijg goods hyllul 
1' ay det Ilk 1 t HS\erj fiilK bj ono of the witnLS'cs for tK 
(lofeni-i, nnd hia stnioiiicnt of tl e procudare mny be taken as 
subst luti ill} nttui iti 1 med not go ihrougli it m detail, bit 
the guiiinl liius on wl icb tbo opeiation of sending off golds by 
tr nn IS } cr^ormed IS lb it the consignor takes Ins goods to tl>- 
stitioii I I ilitio has filhd in a document called the forwirdiig 
noti irli u, iftirheba ••cen ^a^lo^li officials, isregisterd bv 
the rcgi-^tcring clerk then the toncignnr, on production of tl o 
rcgi ttred furinnling note, get too goods marked and afto'’ 
v.ard> lio gets tlum neighed aftorthey hate been ntighid 
dois not ■» 0 either iho good-, oi the fomnrding note agon 
Tilt latter IS unt back to tlit oflicc and tarious step' nro 
laktti with regard to it and tlie former art sent to theu 
do tinaii II 

^o« the evidcRco of tho pi untifT is that ho sent what we 
for piirp Ls of this cas , take ns tiro lots of goods to tho 
w i\ ''tiiion on IndiT, the 1st Khriurv 1901 'Jho om- lot 
consisted of four b lies md tin other of ono, m inch was 'Cnt 
i litir timi, btcio«t addition'll goods had to bo inserted m d 
On that da} tlu bigiiiiiiiig of tho ratiitr length} process nee *' 
f-ar\ fur tr iiisim sion o! thr goo Is had begun, but befori d 
proceo le 1 far. It stopjJi d, bee iiiso tho offico clo ed on account ef 
f f tl 0 drith of til Qieiu f Iiipres '1 he olheo remain d ' 
until tlu er^iiiig Moudi} Oi, tho Monday, the 'creatd' ‘f 

the j lamlifT n Slimed tho op4 ration of bp( king thosi g(Oil« m ^ 

the} canned it thn ugh, according to tht m, in its regular eour , 
until tin > arm 1 1 lit th piitil whtri tlu goils art inark«d 
Ace riling to thiiii, iht four biKa and tho ruo halo wen inark< 1 
Tlu n tho Kiilwai oHici iKatatidtl at they woul 1-t them weiglf^ 
aid th} nicrdingiy carin iway hi lioung all would ht well 

(i; n t, n or (.; i l. n., so coic- 2-7 
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Ne\t dav, on goni^ for tlio leciipt, tlie dt livery of wliicli bj tlie Jalnn Smgh 
Railway Compauj is the find uperUion of bt obmg tlio gooas Kotary 

plaintiff ft ser\auts were told ihit ibe o lo bale bad gone Secretary of 
through all right, and tbuj got the receipt, but the other tour 

bales were not to be found beaich was made and eventnallj 

they went to Gi ilundo, which la a point on the ]0 ituey towards 
the final de tinatiun ot the goods, and there thej failed to find 
an\ true of them Meanvtlale the one bale went safely through 
to its destination 

lahing the ^torj ao fai as supporting their cise, the plaintitl 
proies that he purcha ed these goods tnroiigl a brohet , that is 
'ativl-iftorily pioved bj hia hooka He elao proiliicod tho tor 
warding register book of the Railway Conipau}, wheie there is 
an entri of tbo'-e four halts which so far corrohoiatcs his stoiy 

Ihe etidoncc proluced b> the defendant goes to show tint 
tho«© foui bales in fact nevci existi d Ihe various ofiici vis, w ho 
might h we sj okeii to this point are unavailable, for different 
re 1*0118 On® IS said to have left the defendant s seivico ami 
gone elsewhere Ihe ab ciice of othei impoitant oHiciaU have 
been satisfactonl} accounted foi and all the evidence that we 
reuMy hive on tlie point la that of tlie Stition Master, who saw 
the convigDur b scivauts liter tho receipt tor the goods had not 
been given Tho circumstances of that interview aie all in dis 
pute 

Ihe plaintiff’s gomasti sa^s that when he went to see the Sta 
tion AI ister on failing to get inforinatioii, the Marker and other 
officials made certain statements before him This ift dented b) 
the Station Alaster, who gives an entirely different account of 
the matter and in particul ir denies the st itements said to have 
been made by tho Maiker Oneoftlie few important documents 
pioduced is tho letter, which the Station Master gave to the 
consignor t ) allow him to have the goods in the goods shed at 
Goalundo overhauled hy Ins servants m order to see if those 
goods h id been transmitted there by any irregular manner 

It IS argued strenuously by the plaintiff that he could not 
poftsibl) havi suggested this on his own account Tliift letter 
must h ivo b( e i given on the sii,^estioa of the Station Master 
This I doubt, but I think the letter w not a > r^ strong piece ot 
ov ideiice, either one way or the other, laking the stor} os told 
bj the plamtifl and considering the credibility which I attach 
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KESPONStDILirr \S OAURItRS OF GOODS 


Jai m Singli to tlio Witnesses, I lucline decidedly to tLe stoi y told by the plaint 
iff, one of my loa^ons being tbit very little of the Stition 
fc. recarj- of Slastcr’s evuloiice Wis put to the plaintiff in cioss examination 
Ii d a tlioio ire p irts of the wiitten statement wltich aie not full} 

consiistent nitb that story Turthe , it appears that the Station 
Mister h IS never m any waj lecoided the story he tells us, uulil 
long aflei the event occurred I, thc-efoie, find as a fact that 
the four bales were brought to the defendant s premises b} the 
plniutiff, and weio left there by the plaintiff under the control 
of the defendant s serv ints with the defendant’s, knowledge and 
consent Non this ruses the second point in the case I have to 
consider hat is the legal ptsition of the Kailw ly Company 
under the f lets m Inch I liaio found ^ three sections of the Indian 


Eailwai Act of ISOQ, whii,h govoins this ca o, seems to me to 
bo of importance The hist is Section 72 , which puts m a legis 
lative form what I take to be the ordinary law upon the subject, 
which IS tbit, when goods aie delivered to the Railway to be 
carried, thoi become lublo hi e any other bailee It is argued 
that there was no deliieiy id tins ca^e, because under the cir 
cumstvnoes stitod delivery docs not take place until a receipt 
18 given by the Hulway Company I cannot road this section 
111 t lat my Delivery I take to bo a purely lay word, devoid d 
anvlegdsiguifacmce it all, it alludes to a physical event , Ido 
not t ink one can siy that whether there is delivery or not U m 
any wav affected by any legal evont Thoieforo, I took delnery 
in that Section to refer to a physical event, an important element 

Of whichisthat, wh.teverisdeluereil passes fiom the physical 

c.i.to.lj of one man to the physical custody of another 

le rill (juestioi depends upon the construction that is to be 
pi icp 1 i.p n Stclt >m> 17 and 54 of the Railw ay Act For the pro* 
sent purimsos tlKsc two sections need not bo distinguished By 
Section W the Rail My Umpany may m iko general riilr^ for 
rognlatng tl t terms m which ,t wdl warehouse or retain good^ 
nt my stat.un Section 5 1 tho Rn.hv vy Company may impose 
o„.1 for rrcc,v,„„.goo,l. lor .l.„ pro^ont purpoi-. tL- 

t,o,., 1 . 0,0 lo br con„sto..t „.lh tins Act l,o,r ,vlnl does Uml 
moon I.o ll,.I„„yC„.„p.„, |„, o,.,t upon ,t Il.t dol.o, of on 

or. ,, . or, bo, I. , VoIrcodlI.„Aol,tco„„„t„loll, d„o,t,.=.lf 

o t ,,,0 dnt.o,, bnt.l ,l,,or„,„c co,.,l..,o.., „,„lcr ob.ct 

tbo ,1,11, m ,v ,o,t, ond port, 01,1 ,r ,t ma, spio.tj tl.o po,"* 

uf I,. no ot ,rl„cl, .t .bol, [ ,,e g,„irol common lair 
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embodied in Section 72 la bj those sections Inble to be cut donn n Singh 
to a certiin extent b} tlios rules under Section's 17 aud 54 The 
que-stioni to nlnt Liteut * An 1 tlionnsuer is is far as is reason Secretary of 
able, vrhich rcallv luenia the same tiling as being consistent witli India 
the Act 

This brings me to the tmther point that anj of the b}e Ians 
or conditions of the Compiny are void if \nd in ‘*0 fai as thej 
are unreasonable, and I haie to c insider whether the c nditions 
imposed by tbo rules in this case are or aia not reason ible iwo 
rules bava been so imposed — ooe unJei Section 47, tin- othei 
under Section 54, and again we need to distinguish bt-twcLu tlio 
two Bi the former the goods an it the on ner s iisk, until i 
receipt has been signed b^ inauthoiized Uailwa} scivant b} 
the latter, which in this case is e)ic]or*ed ou the back of the for 
■warding note, the Company aie not accountable for any article 
receiTed, unJe-iS a receipt Im been gneii In both cases what 
the Eailway say i , "e are not liable for jour goods until we 
have given you a leceipt for them 

"We have seen in the procedure uetailed tons that giving that 
receipt is the last act pei formed bv the Company m booking the 
goods 

But tliere appears, to be no i ule as to when the receipt is to be 
given It might not be given for a considerable tune, and we 
have evidence that it is sometimes given on the diy aftei tho 
goods have been received I suppo e it might be given vitoi 
tbe goods had arrived at their destination In the present easo 
the receipt for the bale that went through was not given until 
the bale had been foi thieo nights ui the Company's possession, 
and III any case when tho process of booking is interrupted by 
the end of office hours, goods must necessanlj be so left 

The Company, howei er, claims a right to dela> tho begininiig 
of its own responsibilitj until a performance of a formal act of 
its own, which mi) be dela)ed until the goods have passed out 
of their possession at tho other end of then journey lliis «eem3 
to luc unfair, and I cannot think tlie condition i<? rca«ouablo 
It IS also open to this view, that tint construction was never in 
tended b) tho fr iniors of the rules I think it is not unreason 
vble til it as long as tho consignoi's servant is seeing the gools 
through tho proce s of booking imrkiug and weighing, the 
Railway Comp my ‘•hoitld not b responsible, but that the 
Company should become responsible, if tho booking procc'b is 
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Jain Sin"ii to tho Witnesses, 1 lucline decidedly to tlie stot j told by the plaint 
Kotiry QJ5Q of my icasons being tliat very little of the Stition 

Se retary ol ilastcr’s) evidence was pat to the plaintiff in cioss evaimnation 
Also, theio ire p irts ot the wiitten statement wl icli aie not full) 

consistent with that story Furthe-, it appears th it the Station 

Master has never in any way recoided the story he tells us, uulil 
long aftei the eient occurred I, the efoie, find as a fact that 
the four b des wore brought to the defendant s premises by the 
plaintiff, and were left there by the plaintiff under the control 
of tho defendant s servints with the defendant’s 1 nowledge anil 
consent Now, this raises the second point m tho case I have to 
consider What is the legal pos tioii of the E iilway Company 
under the f lets u Inch T have found I* Ihrei sections of the Indian 
Railway Act of 1890, which govetus this ca e, seems to me to 
bo of mipoitance The Gist is Section 72, which puts m a legi« 
Htive form what I take to be the oidmary law upon the subject, 
which is that, when goods aie doUvered to the Railway to be 
earned, the) become liable hi e ao) other bailee It is argued 
that there was no delnery in this case, because undei the Cir 
cuiu&tances stitcd delivery does not take place until a receipt 
IS given by the Kail va) Con pany I cannot read this section 
in that wiy Dohveiy I tal o to be a pure!) lay word, devoid of 
an\ legil sigiiihcatice at iH it alludes to a ph) steal event , I do 
not think one can si) tint whether there is delivery or not is ic 
an) waj affected by inj legal event Theieforo, I took delivery 
lu that section to refer t > a physical ca eut, an important element 
of which Is that wl itever is delnorcd passes fiom the physicd 
c isto Iv f one man to the ph)sical custody of another 

Ihe u il ^uest on depends upon the construction that is to b 
phcpliip nbccli lib 17 ludStoftlu Railway Act Forthepre- 
scJit j urjx so tl tsc twt sectif ns need not he distuigmsliod 
Siction tie Railw I) c mpaiia uia) in ike general lulcs fur 
regulating tl o ttims n which it w It warehouse or retain goods 
at in) stnti 111 R) Section 5 1 the Rnilw ly Company may imp^**^ 
coiuhtions for receiving good*. 1 or the present purposes, tlio'c* 
two things aro tl t siino In both cisos thc^e rules and coii'h 
tions liaao to hi consistent with this Act Now what docs that 
me in f J lie R iilw ly Cotnpui) has cast upon it the duties of an 
( rdiimn bailn As I read tho Act it cannot wl oil) divest 
. ot till so diitits, imt It 111 IV determine tin conditions nndtr wl i h 
tlaldiitv miv and in j articul ir it may specify the poi'‘‘ 

of tune at which it shall vest The general common la^ 
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embodied in Section 72 13 bj those settions li xble to be cut dunn Jal> n Singh 
to n certain extent b) tlios rules under bei tioiis 47 lud o4 The y 

quetioni to «h it c xteiit ’ i.n I the mswer ts ns far as is reason fiecretarj of 
able, wliicb riallj iiieaiia the ‘^ainc thing as being coiisistonb uitli India, 
the Act — 

This brings me to the further point that inj of the bj elans 
or conditions of the Coiupinj are loid if and m >*0 fai as thej 
are unrea<^oiiablc, and I ha\e to t usider whether the conditions 
impo'sed by the rules in this case aro or aie not reasonable I wo 
rules have been «o imposed — one under fciection 47, the other 
under Section 54 and again we need to distinguish between tho 
two By ibe former the goods ire at tho owner s risk, until a 
receipt has been signed b_j an authorized llailway servant , bj 
the latter, which in this case is endorsed on il 0 back of the for 
warding note, tho Company are not accountable for any artiolo 
received, unless a receipt has been given In both cases what 
the Eailway say i®, ve are not liable for jour goods until we 
have given you a receipt for them 

"We have 'een m the procedure oetailed tons that giving that 
receipt i» the last act pei formed bj the Company in booking tho 
goods 

But there appears to be no rnleas <0 wben the receipt is to be 
given It ujigl t not bo given for a considerable time, and ve 
have evidence tl at it is sometimes given on the day after tho 
goods have been recened I suppo e it might bo given aftoi 
tbe goods had arrived at their destination In the present caso 
the receipt for tho bale that went through was not given until 
the bale had been foi thico nights in the Company’s possession, 
and m any case when tho process of booking is interrupted by 
tbe end of office hours goods must necessanlj be so left 

The Company, however, claims v right to delaj the beginning 
of its own responsihihtj until a performance of a formal act of 
its own, which raiy be dclajed until the goods have passed out 
of their possession at thoothcrend of then journej iliis seems 
to luc iinfaii and I cannot think the condition is rca omblo 
It IS also open to tins view, that tint construction was never in 
tended bj the fr iniers of the rules T tliinl it is 1 ot unreason 
able that as long ns tl 0 consignoi’s servant is seeing the goo Is 
through tho proco g of looking marking and wiiglung, tl i 
Bailwaj Coinpinj should not hi responsible but that tie 
Company should become u sponsible, if the Looking proce's is 
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mttrrupted fo. any nul.atant..al time and tlio goods are loft ta 
U,Bii possession, .as in snoh a case they practically must 1)6 1 

tlnnl this construction might not iiiirensoiiably he put on tlio 
rules in question. But then they could not apply to the present 
case 

Undei these cironinstances I hold that the defendant is liable 
tor the loss of these foni bales There has hetn no qiioslion as 
to the ' .lino of the bales Jadgment will accordingly he for the 
plamtifF for Bs 2,381-11-0 with interest at 6 per cent from the 
4th Febiuary I'JOl until dale of action and costs on scale 
No 2 

Tlie Bengal Law Reports, Vol. IV. Page 97, 0 C. 


/A /Ole 6't/' Butncs Peacocl, iTA, Chief Jttsitcc, and 
Mr. Justice Macpfierson. 

'JIIB BAST INDIAN BAlLlVti' COMPANY 

(Defevdanis), ArPEtUNTs 


F J. JORDAN ANf) 0TffEr« (Pc-aintipf^), RespOndsnis 


Plaint ‘^trikiii'j naniet out of-^Itsnes, Amewhn^ o/— ^/erifs of ffl***, FrrV 
It iaffrlinn-Act nil of S VjO-r^EaH Haih-'iH Com 

fnnii,Liahihlijo/—Acl XVIU of S. 11. 

FouP filftintifls sued as partuers Imt it was foUn J duriii^j tJic iri'i^i 
(IiCj ucrc not all pnrlticra at tbe Mino tlio ciuso of action nccrnedi 
the Jtiilpe tlioreiipon amesded tl'eisaac wliitL lutl beou r*i«cd of tli"* 
point, nucl raised the question ntiethcr the plamtiffa were or vvcr>- >" 
jiirtncr* , and it lipintj drcidcil in the ncfntivc, tlio Jiidgo orUciod o 
the plAintilTs’ names to bo ••tnick out of the filaint, .ind ho £»aic a ‘fecre® 
III fiiTOiir Ilf tlip other plimtifTs. 


Jlefh — ^Thnt the Judf'c nrted rightly jii nmending the issue, hn^ 

Jic should liaro done so without striking tha ii'vnvcs of the pKuitilf^ o'd 
of thcpliuit SncEtan emu- is “ati error in an iiiterlociifcoir ordrr i 
afTcclmg tlm merits «! the case**, and then fore, nndef Section ’ A 
Vnr of If"'*’, not a ground for ren r^mg tlio derrop on appeal 


Til'’ hiht Iti'hnn I'nilwny Ominiij rmnit, iiiiih r S<ftiOii H nf 
Will of Iiiitit tliPir resprinsihditp ns rnmors in v “{v etof ordnnrj 
piKrtls, so Its not tfi he linblt for loss or lOjiin inii«< d hy gro's inghCn e*' 
or muconJiicf, though jmssihl^ th^^ ina^ , with th' conspiit nf norenu”''" ■ 
hmtC tlx ir hihiht) bj eontrmt nr notice, for loss ansmp otherxi*® 

hj gn/'s 0 rthet. 
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Tills wn<! •in appe'xl from i decree of Mr Jtt«hcc Norman The e i Ry 
phmtifTs (re'pondcnts) Tvore r J Jordan nml Udwaul Jordan of „ 

Jnbbnlpore, Mntbnn, Prasad of Cawnpore, ind llicliaid Rose 

of A"ri, members of a firm c\rrying on b»s>ine‘>8 in paitnership 
under tiio It* of the Inland Billock Pram Company Plie suit 
was broil ^litniranist tbe 1 ast Indian Riilway Comp my foi bio ich 
of contract Tbe plaint stated that on the 2otb Jammy 1865, 
the pHintifTs dthrcred to tl e def« ndants at Cawnport, 52 bales 
of cotton, for carnage to lIo%rab, theie to bo delivered to the 
plaintiffs or to tlieir order, and tint the defendants bad agreed 
so to carr\ and dtllver the said go ds Tlio breach of contract 
alleged a\as that the defen lant=, failed to deliver 12 of the said 
b des, wlicrcbv the plaintiffs BO«tatiied damage to the extent of 
1,759 Rupees 1 2 aunoa 9 pies, for winch amount the action was 
brought 1 he goods in question had beon delivered to the plaint- 
iff-j by one Elabi Rahsli, to bo forwarded to Calcutta, and the 
defondanisgave tin ma bill of lading for the «ime, when the goods 
were accepted fir the purpose of bung forwarded to Cileatta, 
which bill of lading was sent to the plaint fl Ruhard Rose then at 
Howrah, that ho might take delivery of the said goods from the 
defeiidarts llie bill of lading nas pre>-eijted to the defendants 
by the jlaintiff Ro e, who then signed a receipt for the goods , 
ind thereupon outamed aturder to the party in chaigeofthe 
defendant’s godowns to deliver the said goods Tlnrtr six bales 
were delivered on the 14th Match 1865 and four on the 20th 
hlirch, but the defendants failed to deliier the other twelve 
Ihe defendants offered the plaintiff Rose twelve other bales of 
cotton in lieu of tlio>,e lost, bnt he refused to receive them as the 
agent of the said 1 lain Dal sli i,aid they weie not of the same 
quality Rblii D iksli surd the plaintiffs m the Civil Court at 
Cawnporo, and rcco\ ered the sum of Rs l,7o9 12 9 for damages 
and costs 

Tho defendants adiiuttcd laaing received the goods in the 
initials IBP, and stated that thO} had given a receipt to the 
roiipignoca -whicli contained particulais of tho goods and the terms 
and conditions on which they were recuicd, and which the 
dcfeii lants alh gul constituted the contract between the defend- 
ants ind the consignees Ukj cont tided that this receipt onght 
t > h i\ 0 been jiroductd by tbe consignees and tbe portion of go ids 
d ell veil d indorsed on it , but that there was nothing to show that 
it had bi on produce 1, or tbat the whole of tho goods had not beon 
delivered according to the contract Somo correspondence took 
2i 
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place between tbe attorneys of the respective parties, the defend- 
ants nskmg that the receipt in qaestion might be pioduced, and 
theplaintifSaaUegingtbatitliadbeon stolen together with other 
papers from the defendant Richard Rose There was some doubt 
as to whether all the plaintiffs were members of the Indian 
Bullock Tram Company, and an issue winch had been raised on 
that point was allowed by the Court to bo amended 

The case came on for hearing on the Itth August 1807, and 
the following decree was made by Nopmau, J — “ It is orderedand 
decreed that the plamt be amended by striking out the names of 
Richard Rose and Mathura Prasad as parties, plaintiffs to tins 
suit, and it IS further ordered and decreed that the defendant 
Company do pay to the plaintiffs P J Jordan and E Jordan, 
lately carrying on business in co pai tnership, under the style of 
the Inland Bollock Tram Company, the sum of Rupees 1,201 
with interest thorcon at 6 per cent from date of decree to date of 
realization, and also the costs of the suit 

From this decree tho defendants appealed, on the following 
grounds — 

(1) That the suit ought to havo been dismissed with costs, tho 
defendants being sued as common carriers, and there being no 
evidence to show that they wore, and they were not, ui £nct> 
common carriers 

(2) That tho suit ought 1 1 ha\ o beoii dismissed with costs, it 
being brought by four persons is plaintiffs upon an alleged bail- 
ment and it being proved that two of them,-— uiz , Richard Roso 
and ilathiim Prasad — had no interest whatever m the subject 
matter of and did not join m, tho bailment 

(3^ That tho Tttdgo owght not lohaveallowed the plaintiffs to 
amend tho plaint by striking out tie namos of the plaintiffs 
Richard R 'So and Afatlmra Prasad 
(t) That the suit ought to have bien ilisniissud with cost^ 
there being no ovuleiico that tin loss of tho goods in question "ii® 
caused bj gross negligi nco or niisroiidnct on the part of the 
ilefondaiits’ ngi nts or nerviiiitR 

( >) That the learned Iiidgt d culo 1 tho case on an erroneous 
construction of Siclion 11 of the Railway Act Will of 1854 
TlifMiocate (7rinTafand Mr TPoo Iro/« fortho Appellant* 
Mr Kenned j and ^fr Ifyd« for the Respondents 
Judgment was dehvorod by 
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Peacock, C J— It appears to me thittheJiidgmentis correct, E i Ry 
and onghl to bo afliniicd Tins suit wis biongbt by several per- Jordan 
sons, who illegcd that the) carnoel on business in co paitnership, 
under the stylo of the Indian Bullock Tiain Comp my , and that 
at tb© time of thodeli\ ery of the goods to tho East Indian Hallway 
Company they nero partners It turned ont on the evidence that 
all tho plnintiffsi nere net co paitners at the time tho cause of 
action accrued, or when the goods neio delivered iho Court, 
nuder tho provisions of the Act, amended tho issue, aud i aised the 
question whether the plaintiffs woieor wore not partm.rs It 
appears to me that the Judge had pow^rto amend tho issue, and 
that it IS the correct mode of amending errors in the plaint 
1 on do not amend the pi imt but you may amond the issues at 
an) time Section III Act VIII ot ISoO, sa)s “At anj tune 
“befoio tbc decision of tic case tho Couit may amend the 
“issues, or frame additional issues, on such terms as to it shall 
* seem fit, and all such ameudments as maj bo necessary foi the 
** purpose of determining the real question or controversy be- 
“tween the parties shall bo so mado” This was necessary for 
the purpose of detcriniumg the real question in controversy as 
to whether tho plaintiffs or any of them are entitled to recover. 

In England, when sever il pi iintiffs aro imoroperly joined in an 
action of tort not of contiact, the misjoiuder can only be taken 
adsantage of by a pica in abatement There is nothing of the 
kind here , and, therefore there must bo somo mode of proceed- 
ing '1 be more correct course would have been for the Judge 
merely to have amended the issue, and to have allowed the 
names of the plaintiffs to stand in the plaint If upon the 
amended issue it had been found that only two of the plaintiffs 
were partners at that tiino of tho deliveiy, or when the cause of 
action accrued, the Court would have found that only two were 
partners at tho time, and would ha\e decreed that they should 
recover the \alue of the goods, and that decision would have 
been binding and conclusive on all the parties If there was 
an error, it lias only been in sinking out the names of two of 
the plaintiffs, instead of leaving them m the plaint, and giving 
a decree m favour of other plaintiffs who were found to have 
been partners It may rauke a difference if you strike out tho 
names of any of the plaintiffs, because if the suit fail, tho de- 
fendants vould liavo to look to the remaining plaintiff«, and 
they would be injured In this case the defendants have faded, 
and have, therefore, not been injured There were four 
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pHintiffs, ' 111(1 t«o li ive betnsfriir Lout , but tliej wool 1 be bound 
IS muoli 'IS if tbo\ h-xJ rimained 'Ultra bns bean no hubstmtid 
jnjiirj done, if stnkiig thorn out wis 'll! piior 

Section 350 of Act VIII of 1859 applies It ^ajs “ilie 
Juclgmout nmj bt foi confiiinuig oi reversing oi inoilifjing tlio 
decieo of tlio lower Couit , but no decree sliall be icverscd or 
‘^modified, nor Rhall an\ cast bo leimndcd to the Lower Court 
on account of anj trior, defect oi inegiilanty either m tin 
decision oi in anj interlocutoiy < rder passed in the suit not 
''allLCtuig the mints of the case oi the jurisdiction of tho 
‘'Coiut If tl is was a wron^ ordoi, it w is an interlociitorj 
ordii striking out two of the phiiitilfs instead of Jeiving Hioni 
on the lecoid, but it wns in eiioi which has cinsed no uijuiy to 
tho (Uf nd lilts , ainl, constqtientlj, it is not a ground for reie'^s 
mg till deor* c on ippe il 

llie oiih riiiiaming question is what is tiie effect of Section 11 
ofAct\^lIIot 18)4 cited to CIS Ly the Act ot lucoipomlitn 
of the last Indim Riilwij tompiii}, the Compinjw is meor 
porited ' for the purpose of in ikn g nnd consfcuictnig, worl mg 
and inaintiimng suth rulway or rxilnajs in the J Jst Indie* 
jncliidiiig all iicua ary or ncctssoij oi convenient extension* 
brantlns f«tock8 and works is niaj bo ngiccd upon by the sail 
Enilwaj Loinpan> md th( last India Comp inj , and ilod 
doing and porfoiming all such uiatters and thin_s neccssnrv if 
cnutnicnt for cirrjing into tffett the objicts and purposis 
afons lid as m iv also bo agrted upi n bj tlie «!aid Railway Ceiii’ 
panj and tho J ist India C« tup »i v ’’ J hnroforc, tliev aio to work 
till lino in Midi I imimor as n ij bt agrtid up( n I*oa«il)l) the 
agrctinonls bi twoen till pi iintiff t nnjiany^ uid the Last In bio 
Rmlway Li nipany, t innot I o K oktd at by us aa they irp not in 
evidtncc niid pliiitting tin m out of \ u w, wo do nnt find whethii' 
ibo Railwaj ( oinpini agri ed to att as inniinon camera , but "O 
Cud, III point of fact, that tin defindanta acted as comm n 
c irritrs, ind to ik tim goods na such , iind, Ihoiofoii , wo mii''t 
naaimu as against the Coinpanx that the j Wirt onlv carrving on 
that busmoss which tlic^ would bavo been anfhorired todo, d 
tlitn bad ( idorp 1 into inagriim nl I ut wc taniiot nssimio tl at 
tin j haxij earn* il on biiaiiuss ns i irn rs without authordi 
Undor tin circumslnncoH it appnrsto iik that thoro is Mifli* 
cinif exuliiici that tlio last Indian Radwaj Coinpanv were 
cirr^ingon biisims>,au carriers, atnl nctivod the o goods ai 
such 
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Then h-wo they limited then responsibility, or are thej liable i I Ky 
as coTTimon earners, the goods basing been rccowed by them Jordan 
and not delivered ’ 

Tho only limitation la Section 11, whirh sajs “ The liabilitj 
“of such Railivas Company for loss or injury to any article or 
“ goods to be earned by them other than those specially provided 
“ for by this Act, shall not be deemed or construeil to be limited 
“ Or m any i\i>e affected by any public notice giveu, or any pn- 
“ sate contract made by them , bntsuch ILiilway Company shill 
“ be answerable for such loss or injury when it shall have been 
“caused by gross uegligtnco or miscoiidiut on the part of their 
“ agent's or servants ” It appears to me that the clause is merely 
a saving clause reatr lining them fiom limiting their liability with 
regard to oidmary goods, beyond gross negligence and miscon- 
duct, they pos-sibly may, with the consent of the Government, 
limit their liability for lo'S arising not bi gross neglect , but 
they have not obt imed the consent of Go'oinmcnt, anil have not 
entered into a contract, or gueu notice lunitmg then liability 
Section 11 means that, notwithstanding any contract or notice, 
they shall be liable for lo»s when caused by gross negligence or 
misconduct, leaving other cases, wbeie there is not gross negli- 
gence or misconduct, to be dealt with aecoidmg to ordinary law 
Decree of the Court below affirmed with costs. 

Attorneys for the Appellants — Meatis Stad, nnd 

Miiiield. 

Attorneys for the Sespondeiits — Jlessrs Gooilall nnd 
Leshi.. 
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Sutherland’s Weekly Beporten Vol. XXI. Pa^e S80. 


Before the Sm'ble Louis 8. Jaclson and 
W Atnslief Judges. 

MESSRS. F SCHLAEPPER, PUl’Z A CO (Plaiotiffs) 

V. 

THE EASTERN BENGAL EAILWAV 
COMPANy (Dkpbndakxs) * 

Consignees claim — Carriers Itnbihhj 
Ibo consignees of two bundles of cow hides which had been carried by 
a Bailway Companj haring refused to lake dehrey on the ground of 
shortness m the number of pieces, the Railway Company pleaded that 
tlioy weie not indebted, as they had contracted to carry such and such a 
number of bundles, and had done so The bills of lading showed so 
many bundles said to cootam such a number of pieces The company 
also contested phinttffs enumeration of pieces 
JTeld -“Ibat the Railway Company was not liable, there being bo on 
deoco that the bundles had been broken or the hides counted to pieces 
Under Section 22 of Act XI of 18G5; I have the honor to soli* 
cit iiistructiou? of the Hon’bl© Court on the following case 
Messrs P Schlaepfer, Put/, and Co. sue the Eastern Bengal 
Btilwiy for Bs 59-14, being value of two bundles of cow hideSi 
part of two consignments earned by tho Company, of which the 
plaintiffs had refused to take delivery as being short m nnmher 
of piece-^ The two bills of lading show 613 and 450 bundles of 
"hides said to contain (at ten pieces each") 6,130 and 4,500 pioci^s 
only. The Railway Company plead not indebted on tho ground 
that they contracted to carry such and such a number of bundles 
and that they hare done so They also contest the correctness 
of the plaintiffs’ enumeration of pieces 
I fixed tlie following issues — 

— -Is the Eastom Bengal Railway liable on the enumeration 
of himdlos only , or also on the enuineiatioii of pieces ? 

2f»f7— If the Eastom Bengal Railway is hahlo accortlmg to 
jiioci s, vvhnt was the number of pieces in this instance ? 


• to the Illgh Court by the Otlicidtlng Jo igo of the Smalt Cao»e 

Court at Sealjah, dated tbc SOtb 6«| ienber J873 
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On the second issue, after careful examination, I have found Schtacpfer 
that the plaintiffs’ enumeration has been correct Co 

The first issue is the one on which I solicit giudanco The ^ ^ 
particular claim is small, but tlie question is an important one, 
for the Railway Company’s business in liides 'imoiints yeatly to 
over two lakhs of pieces exceeding six lakhs of rupees in ^alue. 

It appears that for the inland bu*-ines8 hides are dealt with m 
tied and unassorted bundles of 10 each, whereas for sea-boine 
busmens they are assorted in Calcutta and screwed tight by 
powerful presses There was nothing tlieiefure to guide this 
Court in regard to practice nith other carriers or consignees. 

The question is thus limited to the legal interpretation of the 
bills of lading These are submitted herewith for the Hon’ble 
Court’s inspection 

On this matter it has been urged against the Railway Com- 
pany that their freight is charged bj pieces and not by bundles, 
m , Rs 25 per thousand pieces The Railway Company reply 
that the enumeration of pieces is adopted meielv for convenience 
of reckoning. (Some years ago it had been the practice to 
carry hides loo«e and to enumerate them thus). 

I thmk the Railway Comp my is bound by their freight reckon- 
ing, and ought to account fnr the bides by pieces and not merely 
by bundles, and consequently that they are liable for the present 
claim In future they could protect themselves bj altering tho 
tariff mode of enumeration and therewith tho terms of bills of 
lading 

Tho Judgment of the High Court was delivered as follows by 
Jack'jon, J — Under the facts stated by the Small Cause Court 
Judge, wo think the Railway Company is not liable. There is 
no evidence that the bundles have been bioken, or that the hides 
Awi bees osaat^ fry pvijwa' The ctratatsisscff tbst the €\yiW- 
pany charges freight by the piece, auJ not by bundles, and 
accepts the enumeration showing that each bundle contains 10 
pieces, IS not, in our opinion, sufficient to fix the Company with 
liability to account for tho hides by the piece. 
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In the High Court of Judicature at Bombay. 


CIYIL REFERENCE. 


Before Mr. Justice Westiopp and Mr. Justice Finhey. 
MOHAN AtOTI (Plaimiiff) Apieli-fnt 

V. 

THE BOMBAY, BARODA, AND CENTRAL INDIA 
HAILIYAY COMPANY (DEHtiPiNTS), Bespohdems* 

Sheri Sehierij of (jonSi — r«st n<jbl — Plar»lrf'r rpfnpal 1t> tahE dtUterfj-^ 
Lamarr — jOewurrage. 

The •pUintift cosvstgned 18 b'Vfi*' ot r»co (roTn Bomb'vy to Vira.ragfl™ 
and they were carried bj the defendants Hallway On at rival of tho 
goods at the destinanoo, tlic plaictift paid tho freight charges and ga^6 a 
receipt for the same But when he went to take delivery of the con 
siRiimciit, he alleged that he found some of the bags torn and part of 
theiT tontcnis missing, the result being that there was a shortag* 
tnaimds and 28 seers The pUiiitiff thereupon, refn^^ed to take dehycry 
of the consignment unless he was permitted to alter the receipt nlnch ho 
gave to the defendants servants but as they would not permit him to 
do 80 be sued them for the value of the goods 
Tlio defendant (. ompanj contended that they did not guarantee the 
correctness of the weight shown on tho Bill of Lading at BoiBlny, tlist 
the goods were iti good condition when they arrived at the destinatioi’. 
that, as the plaintiff did not take delivery, although he was repe itedly 
called on to do no thej wpie sold in auction, and that the defendants 
were willing to pay him the proceeds of the sale after dodncting 
the denmnage 

Hfhl ~That the plaintiff wholly faded to prove that tho bigs were torn 
or damaged, or that any portion of the rue was missing and that he was 
therefore hound to take delivery of the consignment 
JlrFEPENCF fiom A H. ITnwi\, Cst| , Acting Assistant Judge of 
Ahmednbad, under Section C17 of Act X of 1877 

This js n reference to the High Court under Section 017 of 

the Code of Civil Procodarc from tho District Court of 
Ahmtdahad, (by A. II. Unwik, Assistant Judge). Tlio District 
• Cml Bofwenco Ko 5 cl 1651 
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Court un ler Section 018 of tlio Code of Civil Procedure, passed Hoban Me 
a decree contiugont upon tlio opinion of tlio High Court on tho b b 4, G 
points refei red By 

This suit was mstitutod by tl»o pHiotiff* Mohan Moti, a gram 
dealer at Viramgain, to recoaer from tho defendants, tho 
B B C I Railwai Com; in\, Rs 480 principil and Rs 7 
intere t making a total «»in of Its 187 The Rs 480 was 
represented in the plaint to 1 o the v duo of 42 bags of rico 
weighing b4 maunds which wore consigned in May 1878 by tho 
plaintiff’s agent in Boinbaj to the plaintiff at Viraingam, and 
were carried by tl o defendants’ Railway to \ iramgatn The 
jilaintiff averred that w hen tl o iice armed at Viramgam he 
paid the fi eight due thereon and gave a receipt to the defend* 
ants for tlie 42 bigs of rice but that when he went to take 
deliver! of the rue he found some of the bags tom andpait 
of their contents missmg, so that the bags weighed C maunds 
and 28 seers less than tho 84 maunds specified in the Bill of 
Lading that upon this plaintiff refused to take delivery of tlio 
nee unle«8 he was allowed to rectify the receipt which he had 
passed, and that as the dofondants would not allow him to 
rectify the receipt, ho sued to recover from tnem tho value of 
the nco 

(i 

The defence of tho Railway CompaDy was that m tho contract 
made with the plaintiff a agent m Bombay it was distinctly 
specified tl at tho Railway did not guarantee, and were not 
responsible for the weights shown m the Bill of Lading , that tho 
42 bags ( f nee arrived at Viramgam in good condition, but 
plaintiff two days after signing a receipt for them urged 
unfounded objections to taking delivery tliat the defendants 
repeatedly c died on the plaintiff to lake delivery of the goods 
and warned him that he was incurring demurrage for every day 
the bags leraained on the Company’s premises , but plaintiff did 
not take delivery , that as the monsoon was approaching which 
would damage the bags of nee at the Viramgam station, and as 
the price of nee was better at Ahmed ibad the defendants 
reraoied the rice to Ahmednbnd wheio it was sold for 
Rs 383 5 0, and that the defendants were willing to hand over 
tho proceeds of tho sile to tho plaintiff, after deducting their 
charge of Rs 148 on account of seventy four days demurrage 
Tho Second Class Subordinate Court at Viramgam awarded 
to plaintiff Rs 383, but ordered him to pay all costs 
24 
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The plaintiff .appealed .against this decree to the District 
Court of Ahmed.abad, and that Court (A. H. tlNWiN, Assistant 
Jndge) loversed the decree ot the Subordinate Court and 
awarded the whole amount claimed by the plaintiff with costs 
on the grounds that (1) the plamttff was not bonnd to tale 
delivoiy of the rice, (3) the defendants are not entitled to 
claim deminrage, .and (8) the plaintiff had been d.imnified to the 
extent of his chaim , the dociee m plaintiff’s favoui to operate 
contingently upon the opinion of the High Court upon the 
issues — • 

1 Was the plaintiff in the case bound to tate delirery ^ 

2. Aie defendants entitled to domnriage ’ 

■^Vhen the case came before us for consideration, no one 
appeared for the plaintiff, but Jardine appeared for tho 
defendants, aud he argued on the first issue only, bocaa«e hs 
admitted that they could not succeed on tho second issue Hio 
Subordinate Coort awarded to the plaintiff Il<» S83, that is 
whole amount rc.ilised by the sale of the rice at Ahmedabad and 
as tho defendants neither appealed against the Subordinate 
Com t’s decree, nor filed any objections against it, they ore not 
now entitled to any award of demurrage. s 

On tho first issue wo are of opinion that tho plaintiff 
bound to taho delivery of the 42 bags of iice at Viramgani; 
soon ns ho had signed tbo receipt for them. He has, in our 
Opinion, wholly failed to pjovo either that the bags were tom 
or damaged, or that any portion of tho rice handed by h's 
consignor m Bombay to tho Railway Company was missing when 
lie wps offered delivery of the 42 bags at Vir.imgam. Tho sols 
foundation for tho claim seems to bo that the Railw.ay OlcrV m 
Bombay entered 84 maiinds as the approxini.ite weight of 6*® 
consignment for the purpose of calculating tho freight which he 
entered in the Bill of Lading, But the Bill of Lading contained 
an express provision that tho defendants did not guarantee, and 
would not bo responsible for, the .accuracy of tho weight tbore- 
ui entered , and, moreov er, it is proved tliat the Clerk who made 
out tho Bill of Lading m Bombay did not weigh the whole 
consignment, but merely weighed one big, and finding it weighed 
two inaunds entered in tho Bill nf Biding 81 maunds as the 
weight of tho whole consignment. The 12 bags were consigne*! 
from Ikimbay on tho 7tli hfay 1878, and reached Virnmgam on 
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tho 13th Ala) Tlie pHintifl ittcndod at the Yiramgam station, Mol an Moti 
paid the freight, signed a receipt for tho nee and got an order q u & c I 
or pass for delivery vndremoxal After this and on tho same Ry 
day plaiiitifl complained to the {station Mnstci that somo of tho ' 
bags had been opened and that part of his iico had been remov- 
ed, and he acked to haie las bigs weighed, he was told that 
tho weighing machine was jast then blockea but that his bags 
of rice should be weighed the next da) Ibe nest d ly the truck 
on which Ins rice was laden was weighed and the ipproximate 
weight of the truck and of the taipauhn covering the bags being 
deducted from the gross weight, his bags of iito wore found to 
weigh exactly 77 j maiinds Upon this the jHamtifl refused to 
take dclner) of the bagi uulcss ho were allowed to make an 
entry on hn> receipt that lus bag-> wore torn and that some of hi® 
rice was missing And ho novei did take delivery of his 42 
ba^a of rico beciu«o ho w is not allowed sO to alter tho receipt 
2io\v what IS tho eiidence lint the bags woie torn and that some 
of the contouts were missing A\ o have hr^t tfao plaintiff who 
8a)s 7 or 8 bags were torn llie Suhordinatu Judge bcfoit 
whom he was exaimnod aud b) whom 1 1 ciedibility could best 
be tested desciibes him as a consmniuatH lur from bogmumg to 
end “ A\ o liai e also tlie evidence of Chogan burchsnd who said 
that 5 or 6 of the bags were toiu and as he had agieed to buy 
the nee from plaintiff lie wanted the plimtiQ to make a deduc- 
tion of one anna per bag as if they had been untoru each bag 
would have been worth 4 annas This witness, although hesvys 
ho saw the bags lying m the wogou neither turned them over 
nor touched them La-stly we have the bhait) i' (as it is called) 
or letter of advice received by plamtiff from his consignor in 
Bomba), in winch the weight of the rice is given as 825 maunds, 
but unfortunately this document IS d ited 26th June, 1878 that 
IS weeks after plaintiff was at arm s length with the defendants 
On the otboi side tho evidence is as strong as it well can be 
The st dements of the plaintiff are catogoricall) denied by e\ cry 
one of the lliilwa) sen ants whomspoeted tho bugs at \ inmgam, 
and Mr ijor, the btation Master, and Mr Y ilkinson, the 
District Tiatfie bupenntendent, both say that when the) met the 
pUmliff at the \ ii imgam station on tho 17th May, the plaint- 
iff was unable to point out to them an) damaged bags 

In this state of facts wo must answer tho first question of tho 
District Court, ii , ‘\\ is the plaintiff in tho case bound to 
take delivery ? ’ in tho atRruiativo 
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jrolianMoti And as for the reason already given wo consider that no 
15 B I C I IS necessaiy to the second question, wo aro of opinion 

Ry that the decree of the Assistant Judge should bo reversed .md 
that of tho Subordinate Court restored, and that plaintiff should 
bear tho costs m the District Court and m tins Court 


The Indian Law Reports, Vol. XVn. (Madras) 
Series. Page 445 

APPELLATE CIVIL. 


Before Mr. Tiisitcc Miilltusami Ayyar. 

SCSIIAM PATfBU AND ANonar 

(P/ltNTJFFS), PtririoNERg 

V. 

L S MOSS (pEtENDAM), RtSPONOBN'T * 

1803 /.uhaa ll ii/t A l—Acl IX of 1800, Ss 72 rt>i t 76— TAe Cnrrieri’ Jef— 
December, jjj gf 18o Wndma Contract Aei.lXof 1872, S$ 151, r»2a«til<5l- 

jgjjj Liahilit j of iZailiTtiy Companies <r« 5atfee« 

April^S Sabjcct to tho provisions of Act IX of 1800, the responsibility of 

way < ompaiiies for loss of goods deliver^ to them for carnage is that of 
abiikcnnderSs IM Io2 and Ibl of the Indian Contr'iet Act Ina‘>nit 
for danigO'i occasioned b} such a loss, the plaintill need not prove how 
the loss o curred but on proof of the loss, the Corapiny will, m absence 
of proof of nnj ground npnn which it can be eTonemted, ho li iblo as a 
Imlcc 

Petition under Section 25 of Act IX of 1887, pinjing tho High 
Court to reuse the decree of V Kelu Eradi, District Munsitf of 
riiglnt, in Small Cause Suit No 839 of 1892 

The facts of the case appear sufliciontJy for the purpose of this 
report from the judgment of the High Court 
Mnhndiin Ayyar for Petitioners 
Jtarclay, ilforpnw and Orr for Kespondent 
JiiMiMFST —Under Section 72 of the Indian U’lilw ijs Act, tliC 
tcapunsihihtj of the Rndwtiy Coinp-in^ for loss of goodsdelivcrd 
to he carriid bj the lUilw.i} is, subject to tho provisions of tlid 
Act, th it of n h »ihx uodcr Sections 1 'il, 102 mid 101 of the Jndi *u 


Civil Revuioa I’etitioa No GS5 of 1892 
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CoQtnct Act Under Section 76 of the former enactment, it is Sesham 

not necc«sar} for tlic plaintiffs to prove how the loss was caused Tatter 

Act III of 1865, Sections 8 and 9 *ire declared bj Section 72 not L S llosg 
to affect the re ponsibilit} of the Railwvj Company as defined by 
the latter section Ihe plaintiffs must show in the first instance 
the alleged loas or deficiencv, and then the Railway Company will 
be bound to show that the loss occurred under circumstances 
which wonld exempt a bailee from responsibility for it 

The District Munsiff finds that the plaintiff s allegation that the 
bags of pepper were cut open and their contents were extracted 
whilst they remained in the custody ot the Raihvaj Company is 
not proved Ad%ertmg to the several [Odaible causes of the loss 
on \\hich the defei dant relied, he finds that tlioj are not mado 
out, but as regirds tlio carelessness of the i^eighing clerks, ho dots 
not record a distinct finding He eventually dismisses the suit on 
the ground that the pUmtiffs did not pro\etlieii allegation that 
the bags of pepper t\ero out open and their contents e\tracted 
The District >lunsilT has not tnea this suit with reference to the 
reqmrcmeutsof the Hallway Act ind recorded distinct findings as 
to whether the quantity delivered was pi oved to be what is alleged 
m the plaint or whetliei the quantity entered in the forwarling 
note in excess of the quanuty delivei ed is due to a mistake on tlie 
part of weighing clerks and as to whether the Railway Comp iny 
has proved am ground upon which they can be exonerated fiom 
liability as bailees He will submit distinct findings on the ques 
tions mentioned abo'e upon the evidence on record within three 
weeks of the re opening of the Court after the Christmas vacation, 
and seven days will be allowed for filing objections aftei tho 
finding has been posted up m this Court 
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CIVIL REVISION AL JURISDICTION. 


Befo>e MookerjeCf and Ga^ndufffJ. 

THE EAST INDIAN RAILWAY COMPANY, FsTiTioNtB, 

V 

SISl'AL LAL, OrrosiTB pARir. 

Role No 3026 op 1911. 

1011 i2ai2<U(('/ (Jotni>n>iy — Oooth »e$il by tatl—Dslitery to eonsirjnee—UUtiT 

lUmpUQrant of — for damuyetjor loss, lies. 

Tlic gnnt hj llie ttm^ignto of a clear leccipt for goods delivered 
allaiiway Company and .ictoptincc of dcliTCi} by him do not affect Ibo 
nglit to tompLii'aiion foi loss or damage netually proved to havebcen 
c msed to the goods nbilc in tlic custody of the Compxny Such a receipt 
only raises a piesumptioo that tbc alleged loss has not taken place, but 
the presiimption may be rebutte 1 by the cot-sipneo 
This was a Rule granted on tlio 1st of June 1911, against .ui 
order of Mr S K Small Cause Court Judge of Iluxar, 

dated the 10th of April 1911 

The facts of the case will appear from the Judgment 

jl/r G B iIcNatr and Babn Jay Gopal Ohosha lor tho Potitioncr. 

Babu Biraj Mohun Majumdat for the Opposite Party. 

Tlie Judgment of the Court was as follows : — 

MooKEwrs, J — This Role raises an important ijuostion of Hn 
about the liability of a Rulway Company to pay compensation 
for loss of goods or damage caused to them while in their custody, 
Iboiigb the claim is not put forward by tbo consignee tdl 
after lie has I Aon dtlivery and granted " ,i clear jocoipt ’* The 
tircnmstanccs under which tbo question requires consideration 
imy bebriclly imrmttd ns found by the Small r.mso Court 
Judge. Ou the 7th October 1910, tbo Opposite Party tendered 
to the Cast Indian Rulnny Coinpiny at Delhi fourb.ilcsof cloth 
for dcspitcli to lliixar. The goods nrrivid .it Iliixiii on the 1 Ph 
October, the consignee took delivery of the bales which were 
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appnrontlj in good condition, and granted a siniplo receipt On ^ 
tie otii December 1*^10, nnotber bile was delivered to tlio Sispil Lai. 
Coinpan\ at Delhi for carnage to Biixar, and duly carried there 
in apparent good condition The consignee took delivery 
on the I Itli December, and granted receipt as before He subse- 
quently reported to the Cotnpana that some pieces of cloths 
were nii«sin" fiom tie bales tin Company refused to enter- 
tain the claim \Mieupon on the 7th Jfarch 1911 thocon 
signee instituted this suit in the Court of Small Causes at 
Buxar for rccoi erv of Rs lOO, as damages for tbo lo«s of the 
pieces of cloth The Company resisted the claim substantially 
on two grounds they denied in the fust place that the goods 
had been lost, while the hales were in their custody they con- 
tended, in the 'econd place that, as the consignee had accepted 
deln ery and granted ** a clear receipt " his right to compensa- 
tion had been extinguished, even if it nas proied that the loss 
had taken place while the goods woie in the enstody of the Com- 
pany The Small Causo Court Judge has found upon the evi- 
dence that the aititles were taken out of tho bales while they 
were in the custody of the Company, ho has negatived the sug- 
gestion of the defence that the articles had been abstracted by tho 
plaintiff himself or his men after delivery of the goods It may 
be observed at this stage that the Small Cause Court Judge has 
recorded the evidence somewhat carelessly, and tho notes of tho 
depositions of the witnesses are not always intelligible Tlie 
Court IS bound, however, to accept lus 6nding upon the question 
of fact, namely, that a poition of the goods consigned was lost 
while the bales were in tho custody of the Company Dpon this 
finding, the Small Cause Court Judge has stated that in his view 
of the Hw, tho plaint'2 is not entitled to succeed, because he has 
taken delivery and granted a clear receipt » bat the Small Cause 
Court Judge his held that, in order to safeguard the public 
interest, tho Company is bound to take some step to stop this 
sort of action ” and ho has accordingly made a decree in f iior of 
the plaintiff for Ra 50 On behalf of the Company, we have 
been invited to set aside this decree on tho ground that it is ob- 
viously erroneous and that the yudgment itself is not self consist- 
ent In answer to the Rule, it has boon argued on the other 
hand by the learned Takil for the plaintiff, thit the view of the 
law accepted by the Small Cause Court Judge is erroneous, and 
that, if hi3 decree is open to ittack, it is liable to be assailed on 
tho ground that tho plaintiff has not been awarded damages m 
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full llie question, therefore, arises, whether the plaintiff Ins 
lost his right of action, hecause he has taken delivery and grant* 
od a clear leceipt 

In support of the Hule, it has been argued that the question 
ought to be answered m the afhiinatu e aud reference has been 
made to Macnamara on Cariiers, 1908, Section 214, where it is 
stated that, \ihen goods aie delivered by a Raihiay Company at 
a proper place and at the proper time, the consignee is bound to 
Gsairine them and ascertain wuether they are m good order, 
and, if he does not intimate objection, it will be presumed that 
they were delivered in good order The learned author relies 
upon the case of hieuart \ North Bntish Ratliiatj Co ,(0 as 
authority for this proposition The principle m question is pei* 
fectly sound, but is of no assistance to the petitioners The cn'*e 
of Stsiiart v North BriUaU Batluay Company, W is not an au 
thority for the proposition that if a consignee t vkes delivery and 
grants a clear receipt he lo«e3 his remedy eron if he is able to 
establish conclusively that the goods were damaged or partially 
lost «lide ID transit In fact, the contrary view was adopted m 
Johnston S. Sons v I)oi<’,(2) whore it was ruled that, if a con* 
signet of goods (which as a matter of fact have been damaged 
in transit though such damage is not visible at firstsight) grmts 
a clear receipt, accepts delivery, and breaks bulk without joih* 
cious inspection or notice to the carrier, he does not loso his right 
to compensation the fact that he has granted a receipt is an 
elcniont in tho pio>f of damage, but is no bai to the claim A 
similar vie v was tik^n m Pearcy % Flayer, (^) where herd 
Craighill observed os follows — " Iho Counsel for tlie defender 
has also argued that the neglect of tho pursuer to e'camme 'h^ 
delivery and the delay of 24 hours in reporting the 
lo-iS to tho deftmler bars Ins right to recovei The former may 
affect tho proof of the qaostion, was the portmanteau delivered 
But assuming non delivery to ho proved, it cannot operafea'' 
a bar, tliero not having boon in the contract between tho paitKS 
1 provision or an iinpbcatun that should the goods delivered be 
t iktn without challciigo it the time, right to rtcovtr for any 
nndclnircvl arliclo should bo forfeited” This obi lously good 
sense, ami based oil sound ligal principles '1 ho right to com* 
pODsation has iccrued as the result of tho loss, the acceptance 


(t) & n tt<<»,430 (1578) 

(a) 10 Rtttle, CCl so S L r 376 (1893) 


(-) 3 Rottfo SOS (18'5) 
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of t!ie good without protest mij rii<!e a strong presumption 
tint tho alleged los Ins not tnten pKce but, if it is proved by 
reliable e\ idenco tint, as a raattor of fact, theie was loss or damage 
to tlie goods wliilo tlio} were m ilie cu-^tody of tho Railway Com- 
pany, It IS difficult to appreciate bow on principle the position 
can bo maintained that the acceptance ofdeluerj opeiatesto 
extinguish tho right to compensatiou The question has been 
repeatedly raised in the Coirt of the United States, and tho 
view has been uniformly maintained as \\ oil-founded on principle 
that grant of cleai receipt and iccoptance of dthvery do not 
affect the right to compensation ioi loss or damage proved to 
have been caused to the goods while in the custody of the carriers. 
One of the eailiest cases on tho subject is Pahey v Rus’^elO) 
where it was ruled that, ilthongh acceptance of the goods by the 
consignee without objection and with knowledge of their defec- 
tive condition precludes recover) for damages thereto [Jfiinro 

V Ship Baltic,(-) Mary r Tlnrner.O)] jet acceptance will not 
operate as waiver of objection for damage not apparent Again 
m Boitman v Teall^W it was held that the receipt of the goods 
alone, with no stipulation thit they ue accepted in full perfor- 
mance of the contract does not c institute a waiver of claim for 
damages for which the carnet rcaj In liable [AWen v Pearsoni’>) 
and Lesiu ly v Great Western Despatch 1 he question was 
elaborately discus-ed in tht ta^o ot Iho Elm m Shepherd, {<) 
where it was ruled that tho olnm foi compensation was not 
lost though the con->ignce bad gi intcd a e’ear receipt, accepted 
drliver), and sold the goods Woodruff, J, observed that in 
cases of this description, the cond icl of tht consignee would be 
scrutinized carefullv and tho Couit would receive his evidence 
with caution but if the evidence proved that the loss or damage 
occurred while the goods weic in tnnsit, compensation could be 
ciaimcd notwith tanding delivery and acceptance 1o put the 
m itter bnofl) , a receipt acknowledging the delivery of the goods 
in good conditioa is only j nma facte evidence of the fact [Porter 

V Chicago Rath ay Company,!®) which must be taken to qua- 
lify the somewhat broad s*^atement in Skinner v Chicago Rail- 
nay Company {0)'] As recent illustration of this punciple, 

(1) 6 Martin NS (La ) 5S (1827) (") 1 Martin OB (La ) 191 (1810) 

(3) 17 La Am 3-1 (1SC5) (4)23WcndelN \ 3C6 3 j Ate Dee SC2 (1S40) 
{i>)e9Ma»a312 (18oo (0)10 Mo An* J34 (I'-Sl) 

(7) 8 BlatcWord 311 8 Fed Caa 579 (S) 20 Iowa 73 (ISTS) 

(9) 12 Iowa m (18G1) 

2o 
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reference may be nude to the cases of JUears v Kcil Yorl. Bail 
uaij GompanyO) and Southern Ratlttay Company \ AeJfordi.^) 
In the former of these ca’-es, n piano was delivered by the 
earner to the consignee who signed a clear leceipt When the 
package was tahen home and opened, it was discovered that the 
jitano had been spoiled by water It was held tliat the consignee 
was entitled to damages, notwithstanding tho grant of a clear 
receipt, and acceptance of delivery In the second case, the 
conaigneo removed his log from the railwaj vin , but when he 
took it homo, he discovered that it had been injured It w is 
held that ho was entitled to claim damages, and that the fact 
that ho had granted a receipt for delivery in good condition wis 
not a conclusive defence against recovery of compensation The 
principle, therefore, that a receipt acknowledging a deliver) of 
tho goods in good condition is only priwo/ocie evidence of the 
fact, and raises a presumption m fav or of the carnei which irn) 
be lebuttod by the consignee, is firmly established, and it» 
manifestly consistent with roles of justice, equity and good con 
science Iho inference, thcreforo, follows that the decree inade 
by the Small Cause Court Judge is correct, though his reasons 
are erroneous 

iho result is that the Rule is discharged with costs one gold 
mohur 

CABKDCfP, J - — I agreo The short point of law raised by this 
Rule seems to be as to whether v bailor, who, in tho nbsonco of 
any agieemeiit on tho subject, has given the bailee a receipt ioT 
the goods bailed, 13 ipso Jacto, precluded from proving that the 
goods were in reality dnmiged or deficient m quantity when 
delivered to him I Jiavo mjscif been unable to find any authe 
iity either in Rngland or here for holding that he is and m/ 
learned brother has shown that it Ins been held elsewhere ioT 
reasons which seem tome to bo most cogent and conMncifg* 
that he is not 

liiile disctiarged 


(1) 6_ AU 010 6 L n. A 884 (1002) (2) l-’O Ala, COl , 2S SontI , 73 ‘' 
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The Indian Law Reports, VoK III. (Bombay) Series. 
Page 96. 

ORIGINAL CIVIL. 


Befote Sir M. 11. Wistropp, Kt , Chief Justice, and 
Mr. Justice (ireen. 

SUJWTRA.U BHAYA (Plaimifp) 

V. 

TUB GREAT INDIAN PENINSULA RAILWAY 
COMPANY (DttBvoANTs) * 

Jiaih’-ciy Comjani/ — Atl Xr/fl of I8>i S$ — Carriers — 

Z?i*irfcne« — Burton ofyroo/ 

'll!* dcJcT^daiits wadv arTangewMas wtO* tha Madias Bavlrfa^ 

Company for the tlirougli carrngc of gx^ls received from the iiUmtiffs 
agent at Poona tlnrt} bags of^oiian to be convejed thence to Dcllivry and 
delivered to the ylaintiG's agent there Ihe ‘ goods consignment note/' 
which was signed b> the plaintiSs agent at Poona, coucamed the follow* 
mg condition, of which he hnd due notice — 

“ The Company receive goods for conveyance to stitioos on other nil* 
ways wiih which they have made arrangement* to book through, tubjeet 
to ihe rules and regulaiions and ralet and fares of the respectne Comiiaiiies 
orer I hose hnes the ijoeds mc'i prgg On reaching Baichore the bags of 
jotcan ^erc transferred from the defendants tvaggon, la which they had 
left Poonn, into a waggim of the Madras Unilway ( ompany Quo bag was 
8ubset(ueDtl) lost, but the rein lining twenty nine arrived, and were un 
loaded in good condition at Rellary on the l‘>th September 187r No 
steps were taken either by tJic defendants or hy the Madras Kailway 
Company, to give information of the ai rival of the bags to tho consignee, 
and he never received them. The plaintiff sued to recover their value 
The defendants pleaded, 1st, that, under a rule of the Madras Kailway 
Company in force at the time of the making of the coutraet hetw een ihe 
plaintiff and the defendants, delivery was complete the instant the bags 
were unloaded at Bellary and (2) that the plaintiff s agent at Bellary did 
not apply for the goods, but nllowed them to reioaiQ in the station yard 
until they became rotten by ram and were destroyed by onle- of the 
Collector sometime in November The Madras Railway Coinpiuy hnd 
issued 11 public iiotico of the above rule in the following terms — “The 
Madris Railway Coinpain hereby give public notice that they will not be 
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Snrotram responsible for loss of, or damnge to gram after it Ins been unloaJcd 
Qbaia from the company’s waggons’ The defendants sought to mcorponte 
C I P Ri notice into their contiact with the plaintiff by s irtiie of the tonditinn 

printed in tlieir ‘ goods consignment note ’ 

Held , — That the said pahlie notice afforded no protection to the defend 
ants, on tlie ground that it was iiirnlid as a regulation for non compliance 
with the proi I'lons of Sec 43 of Act XVIII of 185 1, inasmuch os it Ind not 
been sanctioned by the local Goreriiment, and had not been posted up it 
all the stations of the Madras line ot railway , and that it cnuld not othei* 
wi=c be binding ag imst the plaintiff as neither the jilamtiff nor his age ts 
were shown to ha\o had any knowledge of it at the timo of entering into 
the contract with the dcfendantE: 

Qu rre — Whether, if the plaintiff or Ins agents had such knowledge nt 
the time of ra iking the consignment, the notice would have constitotcil 
such a stipulation as to contravene See 11 of Act Will of 1854, or 
whether lb might be read together with that section, ami ticatcd as 
effectual, except solar is its opcritioii would be limited m its scope hj 
that section 

I/chf, also, that the arriv il of the gram nt the station of destnation 
(Bellarj) h iMng been proicd, the burden of showing that the goods wen- 
ready for dclivciy to the pUintiff lor a icasonablt tirocaftor suoh arrnal 
lay on the defendants although no proof had been given ot auy applied^” 
for dchrerj by the plaintiff wiihm a reasonable Inuo 

It IS the duty ol a Railway Company to keep good*, whioli ha\o read cd 
the station of their de&tiimtion, ready there for delivery until tlic 
consignee in the csoixisc of due diligence can call for and renioio them 
audit 18 the duty of the consignee to call forundicmoio them within a 
reasonable time 

SembU The obictt of bec IJ of Act Will of ISoI is to prcclule 
Railway Compniiic'- from being able by any Ktiinilatioii to c>-capc from 
liability for lo'^s or injury t > goc ds c »««ed by the gross negligence or nn • 
conduct of their agents or eerv nils 

Casi stated for the opinion ot tiio iligh Couit, under S 7 of Act 
XXYI of 1801, by W tl Hart, Fust Judge of Sraall Cause 
Court at Bombay — 

" 1 This was an action to recovoi the sum of lls 5 10 as the 
value of 30 b igs of yoirart, doli\trcd by the plaintilT’s agent at 
I’ocma to the defend ml Company, to be by them carne<l tlionci 
for hue to Bellarj, on the Madras Hnilway line. 

“2. 'Iho conlrart is contained in tlio ‘goods consignment 
note' which was signed by the pi un*ifl’s igont nt Poona and on 
the bach of which are printid a number of conditions, of which 
I hold the jilaintilT to liavo h id notice at tlio timo of the inahin? 
of the contract 
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3 From tins contnct it appears that the said goods of the Soratram 
plaintiff ivere to be earned bj the defeadants to Bellar} , and there 
delivered to Samiirmul Achana, who was the pi nntiff s agent at ® I 
that plate, subject to tlio eaid condition^ The last of those 
conditions n in the following words — * The Company receive 
goods for coni ei ance to stations on otbei rnilwaj s with which 
they lip\e made irracgomeots to book through, subject to the 
rules and regi laftons and rate^ and fares of the respechie com* 
pontes oier tc7fo«e Zincs the goods may pass ’ 

“4 Tlie defendants have made arrangements with the 
iladrjs Hallway Companj for the through carnage of goods , 
and to get from Poona to Bellarj goods havo to he put upon the 
iladr'>s Hailwav at Raichore whence they proceed the rest of 
the waj by the line of the latter Company 

“5 The goods in question wtio at Raichore transferred 
from thu two waggons of the defendants, in whith they left 
Pooua, into a waggon of the Madras Company which arrived nt 
Bellary, and w as there unloaded on the 19th September 1877, 
when it was found to contain 29 bags ont> bearing the plaintiff s 
marks ' These 29 bags irriied in good condition, but no stops 
wero 01 or taken cither by defendants or the Madras Company to 
inform the consignee of then arrital 

“6 At the hearing before toe the defendants admitted 
liability m respect of the one bag found shoit at Bellary, but set 
off against it the sum of Rs 45 12 1 as fieight for the thiity 
bags wl ich the plaintiff admitted lie had not paid As to the 
remaining 2‘J bags, the defendants pleaded — Jst , that, under a 
rule of the Madias Railway Company in force at the time of tlie 
making of the contract between the plaintiff and the defendants 
delivery was complete the instant the bags were unloaded at 
Bellamy , awd, 2nd, that, the plaiwtitt a wt E^Uavy dvd wat 

apply for the goods, but allowed them to remain in tho station 
yard until tliej became rotten by rain, and weie destroyed by 
order of the Collector gome time m November 

7 As to tho first defence, the rule on which the defendants 
relied, and which was referred to throughout the proceedings 
before me as the * Madras Rule ’ was not one of those placarded 
at e\ orj station on the lino, which had obtained the sanction of 
the local Government, and had been in force for a considerable 
time, but was one that had been introduced in November 1876 
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at Bellary, Adoni, Cuddapali, nnd Bangalore onl}, and rolatod 
merely to the gram traffic, and in determining the validity of 
the defence it is important to consider the luster} of this 
‘ Madras Hide ’ 

" 8 On the 20th Novotnbor 1876 the Madris Hadwav Com 
pany, without having preaioiisly obtained the sanction of the 
local Government issued a public notice m the following teims — 

‘The Madras Hadway Compan} hereby give public notice 
that tliey will not be responsible tor loss of or damage to grnii 
after it has boon unloaded from the Company’s wagons ’ On 
the J5th April 1877 the Aladras Railway Company commenced 
to use, foi the gram traffic only, and in lespoct only of consign 
inents originally sout fiom stations on their ovru lino, a new form 
of forwarding note foi winch they had not pievionsly obtaniod 
tho sanction of thelocil Govemmeut, and which contnnod tho 
following condition — ‘Tho above goods shall bo taken delivery 
of immodiatel} the saino are unloaded at the station of destination 
and the Cotnpany shall not be liable in respect of loss or damage 
done thereto arising fiom theft, ram, fire, or from auj other 
cause whaisooier, notwithstanding that thp same be perimttod 
to romain on the Radwaj Company’s premises, it being agreed 
tho delivery shall bt completed on the unloading of tho goods, 
and tha. from that time they remain at tho solo risk of the party 
entitled thereto ’ Tins condition, in conjunction with the public 
notice, constituted the ‘ Madris Rule’ on which the dofendunts 
rel ed, and which they sought to incorporate into tlieir contract 
with tho plaintifT by virtue of the last condition printed on the 
hick of tho goods consiguraont note 

^ On tho introduction of tho new form of graiii-forwarding 
note, tho Madras Chamber of Cotnmerco addressed a letter of 
roinoi strance on tho subject to tho local Govenimont, ai d the 
Ifndras Go\ernraont, after recti\ing virions reports, iiiado an 
order, on tho 20tli Juno 1877, in tho following words — 'IIis 
Grace the Goicruor m Coimul is of opinion that tho e\plnnn 
tionfumishod by tho Jraffic Mnnigd is satisfactory, and that 
fair eau'^o is shown for tho additional clause in the forward!"/ 
noto to which the Clmmbcr of Commorco have drawn attention ’ 

“ JO No further piibhcntion of the * Madras Uwlc * took plact 
after tho pa^smg of the above order l>y the local Oovernmont 
which order, it will, moroovor, hi obsorvod. was passed, not at 
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the request of the K'\ilwav Companj that its new rule might be 
sanctioned, but in answer to objections to its legality raised by 
the Chamber of Commerce 

"11 There was no evidence whatoaer that, at the time of the 
mating of the contract between the plaintiff and the defendants, 
the plaintiff or the defendants, or either of the plaintiff’s agents 
at Poona or BcIIary, had «:een either the public notice or the new 
form of forwarding note, or had even so tnnch as hoard of the 
existence of the ‘ Madras Rule ’ 

‘ 12 The object of the last of the special conditions, printed 
at the back of the plrintiS’s contract with the defendants, ap* 
peared to me to be to protect the defendants from liability to 
make good to the plaintiff a loss arising on the lino of another 
Company in respect of which they were precluded by the rules 
of that Company from demanding compensation in their torn 
The ‘rules and regulations’ contemplated by that special condi 
tion must, therefore, bo only such rules and regulations as the 
Madras Company could plead against the defendants, supposing 
the latter had compensated the plaintiff for his loss, and sought 
to recoser the amount from the Madras Company 

' 18 It IS evident that if tlio ‘ Madras Rn1e ’ is such a regti 
lation as is contemplated by S 43 of Act XVIII of 1854, it is 
wholly invalid for want of compliance with the provisions of 
that section On tlio other hand, if it be contended that the 
‘Madras Rule’ u not such a legulation as is contemplated by 
S 43, then it appears to me that neither is it such a ' rule or 
regulation’ as was in the contemplation of the parties to the 
contract m the present case At any rate, if the ‘ Madras Rule ’ 
bo not a regulation within the scope of S 43 of Act Will of 
18o4, it can only be regarded as a notice , but, as such, it cannot 
bind the plaintiff, for it wis never brought to the knowledpe of 
himself Or his agents In the hypothetical case suggested in the 
last paragraph the Mrdns Company could not be heard to say 
to the Great Indian Foninsuia Company ‘ Wo are protected by 
tins rule, which is not one of our general regulations, but merely 
a notice of limited effect and restneted application which we 
have never brought to your knowledge' Neither, therefore, 
can tho Great Indian Peninsula Company say this to the plaintiff 
"11 Again, the ‘Madras Rule* appeared to me to be in 
contravention of the provisions of S 11 of Act XVIII of 18o4, 
because its terms are so wide as necessarily to include Jo«s or 
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Surotram damage arising from tlio neglect or defaalfc of the Company or its 
servants It is impossible to pnt any more restricted mterpreta 
j I p Rv tion on those words, and according to them tlie Company would 
still pot be liable cv en if its own servants stole the bags as fast as 
they weie placed on the unloading pHtfoim The case of Pa(/< 
chetder v The Great Wesleru Railtiaij shows that the 

liability of a Railway Company as carriers continues for a reason 
able time after the arrival of the goods it the station of desiina 
tion , and it is of this liability tliat the Madras Company seek to 
lid themselves (by means of tlio * MadiasRnlo * expressed in tem« 
so wide and general as necessarily to include even loss occasioned 
by the Companv’s own servants 

“ 15 I accoidingly held that the defendants could not avail 
themaehes of the Madras Rule*, but must show that, for i 
reasonable time after the arrival of the plaintiff s goods at BcIIary, 
they were icady ror deliverv to him at tlio usual place of delivery 
Of this there was not the slightest evidence All trace of the 
20 bags w as lost immediately they w ere unloaded, and, for all tint 
appeared to the contrary, they might have been stolen, or 
destroyed, or removed by mistake for other goods, within five 
minutes of their anival, and the defendants entirely filled to 
identify the plaintiff e bags ns houig among those said to have 
boon destroyed in Norombor by order of the Collector With 
regirdto the Collectors order, moieovcr, it is worthy of remark 
that It 15 apparently not an order to destroy, but a suggestion 
that the work of destruction already voluntarily begun should bo 
jiroccedod with more npidity 

" IC Tlio plaintiff offered sorao evidence, which I did not 
boliero of repeated applications hnvnng boon tnado by hia agent 
for delivery in the months of Soptcinber and October, and of lii9 
having been infonned by the company’s servants tint his goodi 
had not amvod But I held that tho plaintiff’s failure to firovo 
tins part of his case did not affect the ({ucstion, as ho conid not 
bo called upon to prove that ho applied for delivery within a 
reasonable time until tho companv had first sliowni tint fur a 
na^onnllt tiiiio after arrival they had tho goods ready for 
delivery to the plaintiff I, accordingly , pas"cd a verdict for tho 
phuntifF for Rs SIT-b II (being tho value of Jus JO bng-» of 
joiran.at tlio Ikllary inarkot rate of the dav, lo s tho sum of 
Rs I'i 12-1 for freight cliargoiblo in ro«ipccl of thoir carriace 
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thither), together with costs, hat atthercqnest of the defendants' Suiuiram 
counsel this verdict was raade subject to the opinion of the High 
Court on the following questions, which I accordingly submit, 0 i P Rj 
and request that the Honourable Judges of the High Court w ill 
male such order in the caeo as they may think proper — 

Ifif —Is the ‘Madras Rule’ maalid foi non compliance with the 
provisions of Section 43 of Act XVIII of 1854 ? 

2n(J — Is the * Madras Rule ’ void as being in contraa ention of 
the provisions of Section 11 of Act XVIII of 1854 ^ 

3rd — Arrival of the goods at Bellary having been proved, and 
no application by the plaintiff within a reasonable time 
for delivery having been proved, was the onus rightly laid 
on the defendants, of proving that the goods were ready 
for delivery to the plaintiff for a reasonable time after 
their arnval ’ 

“ The plaintiff’s pleader states that he has no question which 
he wishes to refer m the case , but it stnkes me that one may 
ari«e in the event of its being held that the 'Madras Rule' is 
not within the scope of Section 43 of Act XVIII of 185 1, m 
which ca«e it would, of cour<e, not be inialid for non compliance 
with the tenue of that section , but, m that case, would it not 
still be iDopcratit e a« against the plaintiff, seeing that it was not 
brought to the knowledge of himself, his agents, or the defend- 
ants at the time of the making of the contract > " 

Plaintiff appeared lu person 

The Advocate Qeneial (Honourable / Mornoit), Latham 
and Jhrroii for Defendants 

The public notice given at Bellary and the other stations 
mentioned, is not a public notice witliiu Section 43 of Act XVIII 
of 1854 If it be so, it has received the sanction of Government 
No special form of sanction is required, and it is not necessary 
that sanction should bo applied for by the company ilytchell v 
Lancaslnre and "i orhshtre Ratlicay Company Our liability as 
earners would cease within oreasonable time (Angell on Carriers, 
p 302) after the arrival of goods As bailees only ordinary and 
reasonable care is required from us, and no negligence was found 
against us No letter of demand was sent for the goods, nor was 
any notice given before suit The bringing of an action m 


(1) L B.,10Q B 25G p«r Blackbnnt, J at p 260 
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Snnitraia Bombay IS not a demand as tho goods were not to be delivered at 
Diiaya Bombay It Ins been fonnd by tbe first Judge that the 29 bags 
G I P Ky wore unloaded in good condition Tho presumption, then, ahoald 
bo that we were read} and wjibng to deliver them Midland^ail 
May Company v Bromley, 0) Gillart v Dale (2) Twenty four 
liours would be a reasonable time to keep the goods The evi 
deuce IS tliatn odid notdestroy thegram until it had becomo rotten 
from exposure to the rain Bj the Afadras Bailwaj Company’s 
Regulation No II, perishable goods aro liable to sale or destruc- 
tion if not removed within 36 hours, and by Regulation No I 
the Compaii} is not responsible for loss or injury occasioned b} 
fire, water, theft, or any cause «hate\er to goods loft on the 
Company’s premises, and not removed within 36 honris after their 
arrival I he consignee should have applied for the gram II 
V (? ir Baxluay Companyi'^) The East Indian BaiUray Con 
pony V Jordani^) limits tbe application of S 11 of Act XVIII 
of 1354 although tho first portion of that section appears wider 
than that o! the latter poition 

V, ESTBore, C J —The first question is, whethera certain notice, 
published (posted) by the Madras Railway Company on the 20th 
Noi ember 1876 to the effect ‘'that they will not be responsibls 
for loss of or damage to gram after it has been unloaded from the 
Company’s wagons,” and staled m that question tho “Madras 

Rolo ’ IS “ invalid for non comphanco with the provisions of S 43 

of Act X\ III of 1854 ” i bat section provides that ''a cop) 
this Act, and of tbe General Regulations, Time Tables, and Tanff 
of Charges « Inch shall from time to time bo published by an/ 
Railwa} Company, smUi the sanction of tho Local Governuiriih 
shall be exhibited in “ome conspicuous place at each station 
eiery railway, so that they may be ensily seen and read , and all 
such documents shall bo so exhibited m English and m tbe 
voinnculiir language of the district in which the station is situate, 
nnd in such other Jangmge, if any, as shill ho required by order 
of the local Government It docs not appear, upon the coic 
submitted to us, that the notice in question ever did receive fbe 
sanction of the Government of ITndrn'!, or ever was submiltod 
to tint Goi ernraent The Madns Clnmber of Commcrco did, 
in Ma\ 1877, mvito thenttcntion of that Goi ernmont to a clause ju 
a fonvarding note, then newly framed b) tho Madras Rail’ll*/ 

0) 17 C n . 3-J (^F) 5 Ad »nd Ml 6 T 8 
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Company, and took exception to that danse, which, though re- 
semhlmg, is not identical m its terms with the notice of the 20th 
November 1876 And even i£ snch identity existed, it does not 
thence follow that the lladras Government, although it seems to 
have m June 1877 sanctioned the danse or, at least to have 
pronounced it to be a fair one, wonld 1 ave sanctioned, or can be 
regarded as having sanctioned, the notice of November 1876 lo 
’'anction a clause in a form of contract which the consignor of 
goods IS required to sign before the Company accepts the goods 
for transmi'ssion, la one act, and to sanction the publication of a 
notice which the consignor may or may not have an opportunity 
of seeing, 13 another and quite different act itliout intending 
togiveany opinion whether S 6 of Act III of 186 t is applicable 
to this case, we may obsen e that such a distinction as we have 
been now suggesting, is clearly drawn and enforced id that 
enactment There not being any such sanction of the Govern 
ment of Madras as S 13 of Act XVIII of 1854 contemplates, we 
think that the notice of November 1876 is unsupported by that 
section Thero is, also this further defect m the same notice, 
considered in connection with that section, that there was not 
any snch posting of that notice at each station on the Madras line 
as IS enjoined by the same section Xbc posting took place only 
at Bellary and three other stations on that line W e hold that 
b 43 affords no protection to tho defendant in this case, so far 
as the notice of November 187G is concerned 
The second question snbmitted to us is whether the Madras 
Rule, taz , the same notice, is void ns being in contravention of the 
provisions of S 11 of Act XVIH of 1854 That section runs 
thus “ The liability of such Railway Company for loss or injury 
to any articles or goods to be carried by them, other than tho'ie 
specially provided for by this Act, shall not be deemed or constru 
ed to be hmited, or in anywise affected, by any public notice given 
or any private contract made by thorn , but such Railway Company 
shall be answerable foi snch loss or injury when it shall ha\e been 
caused by gross negligence or misconduct on the part f f their 
agents or servants ’ Tho first portion of that sect on seems to be 
qualified by the concluding sentence Taken as a whole, the sec 
tion appears to us to mean that a Railway Company shall le 
responsible for loss or mjuiy caused by gross negligenco or mis 
conduct of their agents or servants (except in cases otherwi«e 
speciaUy provided for by tho Act, eg , such ca«es, at least, as 
are mentioned in Ss 9 and 10), notwitlistaniling any pnhlic 
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Snfutrara notice given or private contract made bv such Companies to the 
contrary At common law an ordinary earner for bire might, b} 

G I P Ry special contract, protect himself even against loss or injury occa 
sionod by the gro^s negligence of himself or his agents — Auslm > 
Tha JUanc/tceter Sheffield and XnncolnsJnre Bailuay CovipauyS^) 
Ohfppendah v The Laneaskireand YorhshtreRaihcai] Company, W 
Carr v 37ie Lancaditre ond YorkshtreBailiLay Company, (®) anclper 
BLACK^uorn, J ,in Ptekv North Stcffiordshire Railway Company, W 
and per Coch.unB'i, 0 J (®) The object of the 11th Section 
appears to have been to fetter Railrray Companies thus far in their 
power of contracting as to preclnde them from being able by any 
stipulation to e cape from liability for loss or injury to articles or 
goods caused by the gross negligence or misconduct of their 
agents or servants True, the words “ public notice ” occur id 
the 11th &LCHon as well as the words “private contract" Bat 
there is not, for the purposes of this section and irrespectively of 
Section 43 (of which wohavo already disposed), any sabstantnl 
difference between those phrases BucAsoitN, J , id the caselist 
quoted said “Butm^errv in/fanf®) decided in 1817, and I 
think in ill of the subsequent cases, it was held that the notice to 
be effectual mast be brought home to the particular customer* 
wUicIi, m my opinion shows that the condition " (t e > m the public 
notice) “operated entirely by way of contract and not by way of 
restriction in the public profession So completely was the 
nttessitj of bringing tho notico home to the particular partv 
cstiblisbcd, that ^Ir Smith lo the Srst edition of his Leading 
Cases (which was published in 1837) says ‘ If this notice was not 
communicated to tho employer it was, of course, ineffectual * And 
this expression of the self evident nature of tho proposition has 
boon nllowcd to st vud in all of the editions of his work, without 
remark or qinhfjcition by any of his aery learned editors 3lr 
Smith proceeds to add 'But if it could bo brought home to h« 
knowledge, it was looked upon os mcorporated into his agree 
inent with Uie earner, nod ho bocarae bound by the contents' 
That veiy learned gentleman evidently considered that, at 
time when ho wroto (18d7) it had become settled that the notice 
oporatod ns n special contract with those to v\ hom it was brought 
home, and not us a public condition, limiting tlie profession of the 

(I)IGQII 000 and ««« 101 0, 4^1 

(1) 7 EicJ) 7tr 

ill I p £50 to S^S 


n 21LJQR,22 

(4) ion I 0 473 »« COO to coc 
(C) 0 3f and Bet 160 



^0^«DHIVEET. 


205 


carrier ” In the present ease, it has been expressly found by the 
Jeanied CJncf Judge of the Court of Small Causes, that there wns 
not any idence tint either tho plaintiff or his agents at Poona or 
Bellary Ind ever seen or heard of the public uoticeof Movember 
187fi, or the subsequently frainod new consignment n »tc appiov 
ed by theGoternmeiit of iladri-* In tho consignment note given 
to the plaintiff s agent nt Poona, wheu he dt-hveied the gram to 
the deftndants foi couTe}ance to Bellary, there is not anv snob 
stipulation ns that in the public notice of November 1876 or m 
tbe iladras new consignment nolo, and it Ins not be u contended 
or alleged that there nas any other special contrict between tbo 
parties than that sought to be built upon the noticeof Novembei 
1876 taken in connection with the Poona note As neither the 
plaintiff nor hia agents are shown to have hod any knowledge of 
that notice, it is unnecessary for us to say whethe’*, if the plaint- 
iff or his agents Ind knowledge of that notice at the time of 
making the consignment it (the notice) would 1 avo constit ited 
sneh a stipulation as might contravene See 1 1 of Act XV III of 
1854, Or nhetlier it im^bt be read togetlai iMth that '•ection, 
and treated as effectual, except eo far as its operation nould bu 
limited in its scope by that section Noi do wedeon it iiecissaiy 
to consider now whether the consent of the local Cjov eminent 
would be indispensable to public notices or pnvato coutricts 
under “jec 11, as suggested by Sir Babnk^ I’tAcociv 0 J , in Tl r 
East India Eazli ay v Jordan (*) 

The third question is this " Arrival of tbe goods at Bell ir) 
having been proved, aud no application by the plaintiff i\ itliin a 
reasonable time for delivery having been proved was the onn-, 
rightly laid on the defendants of proving that the goods were 
ready for delivery to tho plaintiff for a rt isonable time after their 
arrival ” \V e answer this question in the affirmative Tht case 
of Patscheider v Great Western Itathcay Comi ) cited by the 
Chief Judge, related to the personal baggage of a passenger, but 
we think that the same principle there quoted bj Cleasby, J , 
from Bedfield on Carriers — that it is the duty of a Railway 
Company, in regard to the luggage of a passenger which has 
reached its destination, to have the bigaggo leady for delivery 
upon tho jlatform nt the usual place of delivery uutil the owner, 
in the exercise of due diligence, can call and receive it, and it is 
the owner’s duty to call for and remove it within a reasonable 
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Surutrara notico given or private contract made br socb Companies to tbe 
contrary At common law an ordinary carrier for lure might, by 
o I P By fipecnl contract, protect himself even against loss or injury occa 
stoned by the gross negligence of himself or his agents— Austin v 
T/ie Jlfanc/iesfer Sheffield and Lincolnshrre Raihiay Company, 0) 
C/iippeiida^fl V The Laneaehtre and TorksJnreBailuaij Company, 
CorrT The Lancashire and YorkshireRatluai/ Company, (3) andper 
Blackdui n, J , in Pieh v North Staffordshire Ratlicay Company, W 
and per Cockborn, C J (5) The object of the llth Section 
ippears to have been to fetter Railway Companies thus far in their 
power of contractingas to preclude them from being able by any 
stipulation to escape from liability for loss or injury to articles or 
gooils caused by the gross negligence or misconduct of their 
agents or servants True, the words "public notice” occur in 
tlie llth bcction as well as the words "private contract^' Bat 
there is not, for the purposes of this section and irrespectively of 
Sectioo 43 (of winch we have already disposed), any substantial 
difference between those phrases Blacsbubn, J , m the case list 
quoted said " But m Kerr v IVillani^) decided in 3517, and I 
think m ill of the subsequent cases, it was held that the notice to 
be effectual must be brongbt home to the particular castomer, 
winch, m my opinion shows that the condition (t e , m the public 
notice) "oporafed entirely by waj of contract and not by wayd 
restriction m the public profession So completely was the 
necessity of bringing tho notice home to the particular party 
e«it ihliahcd, that Mr bmith in the first edition of his Leading 
Costs (which was published m 1837} says ‘ If this notice was nol 
cointiiuiiicatcd to the employer it was, of course, ineffectual * And 
this expression of the self evident nature of tho proposition has 
boon allowed to stand in all of the editions of his work, witl out 
rein irk or qualification by any of his very learned editors Mr 
binitli proceeds to add 'But if it could bo brought home to bis 
knowledge, it was looked upon as incorporated into his agree 
inent with the earner, and ho became bound by the contents 
lhat very learned gootloinan ovidently considered that, at the 
time when ho wrote (1837) it had become settled that the notice 
operate 1 as a special contract with those to whom it w as brougl ^ 
home, and not as n public condition, limiting tho prof(.s«ion of the 
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carrier ’ In tlie present cnse, it has been expressly found by the 
lesmed CJuef Judge of the Coortof '^inall Causes, thnt there wts 
not any e^ idence that eith r the pi iintifT or liis agents st Poona or 
BelHri Ind o\ er seen or he'ird of the public notice ot Novembci 
187fi or the subscqueiitly-fiamod new conhignment 11 toappiov 
ed by thcGoiernment of Jladri'i In tho consignment note given 
to the pKnitifl s agent at Poona, when he dehveied tiie giain to 
the deftiiclants for conveyance to Ilolliiry, there is not anv such 
stipulation as that in the public notice of Isovemher 1876 or in 
the Madras new consignment note, and it has not bo u cuuteuded 
Or alleged that there was any othei special coutr ict between tho 
parties than that sought to be bnilt upon the notice of Isovember 
1876 taken in connection with the Poona note As neither the 
plaintiff nor hia agents are shown to have had any knowledge of 
that notice, it is unuecosaary for us to say whetl er, if the plaint- 
iff or bis agents had knowledge of that notice at the time of 
making tho consignment, it (the notice) would have constituted 
such a stipulation as might contravecio bcc J 1 of Act X\ III of 
18o4, or whether it mi^ht be read together with that section, 
and tieatcd as effectual, except so far as its operation would ho 
limited m its scope by that section Noi do we deem it necossaty 
to consider now whether the consent of the local Government 
would be indispensable to public notices or private contracts 
under Sec 11, as suggested by Sir B*rNE% PtAcocK C J, in T} rt 
East In ha I{a%lt ay v Jordan 0) 

The third question is this " Arrival of the goods at Bellary 
having been proved, and no application by the plaintiff witliin a 
reasonable time for delivery having been proved, was the onut 
rightly laid on the defendants of proving that the goods were 
leady for delivery to tho plaintiff for a rc isonable tiuio after their 
arrival ” e answer this question iii the affirmative The case 
of Pafffc/ eider V Greof estern Rati raj Company,(.2) cited hj the 
Chief Judge, related to the personal ba^age of a passenger, but 
we think tl at the same principle there quoted by Clevset, J^ 
from lledfield on Carriers — that ** it is the duty of a Railway 
Company, lo regard to the luggage of a passenger which 
reached its destination, to have the bagagge ready for deliverr 
upon the j latform at tho usual place of delivery until the ownf. 
in the eaercise of due diligence, can call and receive it, andijj. 
the owner s duty to call for and remove it within a reosona' 
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Sumtram time” — applies to a consignment of goods, and that the Railway 
Dhaya Company ought to have the goods after they have reached the 
G I P Ry station of their destination ready there for delivery until the 
consignee, in the exercise of dne diligence, can call for and receive 
them, and it is his daty to call for and remove them within a 
reasonable time The burden lies on the Railway Campany to 
show that they had tho goods ready for delivery for a reasonable 
time after arrival This burden, the Chief Judge considered that 
the defendants had not discharged It seems, however, that 
the plaintiff assumed that tho onus lay upon himself, m tho first 
instance, to prove that he demanded delivery of the goods, and 
that he failed to obtain it This he essayed to establish, but the 
Chief Judge disbelieved the evidence, given on behalf of the 
plaintiff that application had been made on Ins behalf at the 
station at Bellary for tho goods and wo do not gather that during 
the trial it was cont«>nded that the defendants were bound to 
show that they had the goods ready for delivery for a reasonable 
time after thiir arrival at Bellary Station 'Ihe struggle nt tho 
trial soeras to liavo been on the plaintiff’s sido to prove that 
deh>cry had been ineffectually demanded This was calculated 
to throw the defendants off their guard It would appear, and 
so wo are informed by the learned counsel for the defendants, 
that the point as to the necessity for proof, by them, that the 
goods were, for a reasonablo time after arrival, ready for deliver}, 
was first raised in tho judgment of the Court of Small Causes 
Tho struggle boiug what it was, we think that the dofendants 
must to a con«iulofablo extent have been taken by surprise, by 
tho raising of that point, for tho first time, at tho twelftli hour, 
ir, in tho judgment of the Court, and ought to have further 
opportunity of proving readiness to deliver within a reasonable 
lime, and wo uro of opinion that under Sec 8 of Act AXVI of 
1801, we have power to direct, and wo do now accordingly 
direct, a new trial for that purpose, and that it shall not be 
necessary for the Court of Small Causes to retake tho evidence 
alnad} taken, but that it may uso the samo on tho rc*trjal, and 
take such further cvidonco as may bo odmiasiblo and relevant 
un the qoestioDS of tho readiness of tho Railway Company tn 
deliver within a reasonablo timo— and as to what i 5 a reasonable 
time Had th«.so questions been distinctly raised nt tlit or:giD‘»f 
trial, wo think it probable that tho defendants would hate 
offered in evidence Rule No I of tho Madras Railway Company'' 
regulations, which points to tbrnty-six hours after arrival m * 
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reasonable time Wc are of opinion that the defendants should 
be at liberty to prove tint the publication of that lule was sanc- 
tioned by the Madras Goiernroent, and then to put the rule itsolf 
in evidence The concluding passage m the consignment note» 
signed at Poona by tho plaintiff’s agent, would render that rule 
binding on the plaintiff, if it and its sanction by the Madras 
Government be prosed The circumstance, already found by 
tbe Court of Small Causes, that the goods {minus one bag) 
readied Bellary Station m safety the improbability that they 
would have suddenlj disappeared, the deliberate avoidance, by 
the consignee, of any attempt to obtain deU%eiy, tbe bringing 
of this smt being, apparently, the first act m the nature of a 
demand on behalf of tho plaintiff for delivery, and that, too, m 
Bombay, where the defendants are not and never were bound to 
deliver, tbe circumstance that tho absence of any demand at 
Bellary prevented the attention of the defendant’s servants being 
very specially called to the plaintiffs goods — are facts which, if 
they do not remove from the defendants, at least to some extent 
lighten the burden cast upon them of proving readiness to deln cr 
ivithin a reasonable time after amval of the goods Thecostof 
this reference and of the suit should be disposed of by the Court 
of Small Causes on the re-trialm such manner as it may deem 

]QSt 

Order aecordingly 

Plaintiff appeared in person 

Attorney s for the dofoudaiits — Messrs Ilearn, Clexelan I 
and Little 
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The Indian Law Reports, VoL VIII. (Calcutta) 
Senes. Page 427. 


SJrALL CAUSE COUKT REFERENCE 

Befotc Sii ir Comei Pctheram, Knight, Chief Ju'iticc, 
Ml hisiice Ptgot, and histicc Macplienon. 
CHOGBiEtTL AND otaers (PLAiKiifFs) 

V 

THE COilMISSlONERS FOR THE IMPROVEMENT 01 
IHC PORT OF CALCHTTA (Defendants)* 

Carrier— C irnere hy Raxlfay had 1 1 j of— Rath atj Act {IV of 187*^) S c 
tiOH 2 10— CoiBWion Carrier*— /« surer— Act of God 
A carrier b> I?ailira> ih ondcr Act of 1879 liable as on insnrer of 
Roods entrasfod to lum nod not merely for lo^s oecisioneil by nogligeHCO 
RrFEBi'Sc( to tbo Hiffli Court made by R S 1 MacEwev, E’f] » 
Slid Tudgo ot tbe Calcutta Court of Small Causes. 

Iho following was the referring order — 

" The 6rst ®ot of phmtiffs are tho consignors and the «econd set 
the consignees of t bundles of piece goods md 1 bov of woollen 
goods delivered to tho defendants for convojanco to Mongol Hat, 
a station on the Northern Bengal State Railway The goods were 
delivered at the Armenian Ghat station of tho Port Trust Raflwav 
in Calcutta on 23rd October 1889, and a receipt note No 102 was 
granted for them The good* had to bo earned by the Ea^-tern 
Bong il and Nurthtin Jlcngal State Ilailnays 

"Tho suit IS one for damages for the non deliver} of the good*, 
and IS for Rs 1 ,830 1 0, being tho price of tho goods and certain 
other I harges TJio folloning ruattors were admitted hj the 
defendant*, tlu receipt of tho good* and the price at which the' 
have boon valnod bv tho pI'iintifTs by the plaintiff*, that the 
goods were lost on board a flat, AT, attiichcd to the Fastern 
Bengal State Rnilwaj's steamer iSoomn in transit from Koo«htC'' 
to Sara 

• Fm»lJ Cnooi* Court r*f rence No 7 of 1900 from Ik** Jadcinent of R. S ^ 
MacEwiv, I *1 SnlJndgo of t) 0 Catcaita Coart of Small Caqip*. 

lUh fKtot^r 1‘<W 
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"The defenciants denied their hahility to pay damage's, and ChopemU 
pleaded that their roaponsihility for loss was governed by Sec J 
tions 151 and 152 of the Indian Contract Act ifuy took upon a onera for' 

tlionKelvos the onus of nro\ mg that they had taken as much care improve 
, , ‘ •' merit ortho 

of the good'' as a bailee is bound to take, under Section 151 of p rt of 
goods entrusted to him 

"The plaintiffs called no witnesses thod fondants called four 
— the commander of tho stoamer Soomia, the native pilot, tlie 
sookaney of the steamer, and the Rorang of the Tu) a belonging to 
the India General Steam Navigation Company The Coraman 
der’s evidence was that tho Soomia with 2 flats, Al and A2, 
left KQO->htea at 0 10 a on tho 26th October last for Saia 
the draught of the steamer was o feot 10 inches forward and 4 feet 
7 inches aft, that of tho flat Al was 2 feet 9 inches forward and 
3 feet aft, A2 was 2 feet 4 inches forward and 4 feet aft Those 
were lighter draughts than usual Hat Al wes lashed on the 
starboard side and A2 on the portsido of the steamer T hey wore 
lashed on either «ide by one 1 ono 8, two 7 and two 0 inch 
hawsers, fore and atfc 1 he hangers wore new and strong, and 
had only been about 10 da^sm u^e Tho steamer had one 13 cat 
anchor at her starboard bow, one II cwt at her port bow, and 
three 5 to 8 cwt kedge anchors on deck 1 he flats had each tv o 
anchors (one at eithei bou) and two 5 cwt hedges The steamer 
was a paddle in good order Eveiythmg that was neceNsarj for 
norking the steamer and flats was on board and good, the flats 
were in good sound woikmg oidor, the steaniei nud flats were 
snfflciently manned and found in tacklo The steamer carried a 
native pilot who knew the channel and gave the course and the 
soundings The pilot had a boat and 4 men, ^\hose duty it was 
to watch the shifting of the sands and channel, and mark with 
bamboos tipped with grass tho dangerous parts of the navigable 
clianneLi ALlvjtftiat tiU pJjont tQ 4'i Kv; , 'ishaiLtbaateawAC 
and flats came to along bend in tbe river There was a low sand 
bank on the right hand side and n high bank on the left Tho 
channel at that point wasabout 80}aids wide and the nvor (the 
Gorai) about miles The channel is close to the river bank 
Ihe dangerous sand bank‘> to tbe right were marked by the Bam 
boo stakes At 10*40 a squall wasseen approaching which struck 
the steamer and flats end on, and drove them back with theciir 
rent which was running ith great force against them at the time 
1 ho engines wero going full «peeil At this time another steamer, 
the 0^2 ray, with two flats passed thOiSeormaon the left and under 
27 
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Cho-emnl logli Innk 01 ) ‘^horo Tho Saorma g'lve wa} a little to allow 
’ tlio Os/irfly pass boi After slie had passed, tlio <Soomn got bad, 
eioBor^for mto mul channel, when the squall mcreabed and sent the steamei 

iholmrrore sandbank The engines )) ere still going full 

ment of the " i j i 

Port of speed, but tho steamer could not make way against the wind and 
C aleat tn cmygiifc The commander’s evidence was that ho did ever} thing 
m his power to prevent tho steamer going on the bank, but was 
powerless ’Ihe stern ol the stoimer took the ground first, two 
of the hawsers of Hat A1 were carried away, and the stern of the 
Hat got aw vy from tho steamoi Tho other flat did not part The 
rush of water caused tho sand to accumulate between tho steamer 
and flat Al, and rai‘?ed the steamer, but not the flat, causing 
greater tension on the hawsers Another lino was passed to tho 
flat, and attempts weromado to bring hei back into position, but 
these failed Ananchoi from flat A2 was thrown out to prevent 
the stearoor and flats from being earned down with tho current 
and an eiideaiour was made to get them into tho centre of flio 
channel Tins failed, as tho aiicLoi would not catch 
“ The stoarnor’s starboard anchor was next thrown out lopre 
vent the vessels swinging back into tlieir old position , it hold 
and had the desired icsult The steamei ’s port anchor with 80 
fathoms of chain and a coil of new 7 inch rope was passed to flat 
A2 and thrown out at the stern and mad© fast to the slearocr’*' 
capstan After waiting for an hour tho steamer and flats got 
awaj with tho current liaMiig the anchor on tho port bow ofAfl 
tla starl oar«l anchor was tl on picked up ns tho steamer w is 
swinging olT into the channel and to prcicnt tho flat going over 
It in case she should again go ahead It w’as hauled up to tho 
bow of the stoatner and hung theie out of the water It was sO 
left to be read) at a moment s notice in case of need Tins is 
said to have heon the safest position for all emcrgencits It was 
now 7-‘10 I ir , dark and raining Tho stc unor nnd flat Al wen 

still aground Then wasanottiorstGamorahoutCOOyardsahtal 

nlso aground H} obsciamg tlu light on hoard that stoatner, d 
was scon how the Sooriia wis hwingnig , a sound of •.omethuA' 
bursting was heard, and it was found that the 8 inch backing 
haw«or of VI liad carried away, tin result of the strain c.siirc'l 
by the H\\ inging of the steamer into tlic channel A I imme hatch 
crossed tho stcanir’s bow, going on the top of the starboanl 
anchor winch rnndt* a liolo m 1 or udo, and sho be mn at once to 
fill with water An attempt was undo to bench tin flat b} going 
full speed alitad nnonler wnsgiacn wlien tho starboard steer*®? 
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gear was earned away, as the steamer swung off The port Chogemni 
anchor’b hawser was also earned away The engines Avero stopped, commis 
and tho steamer and Hats were earned down by the force of the f oners f r 
current against the opposite bank A1 was attached to the *mout*ortf* 
steamer bj one forward hawser only A2’8 port anchor was let Port of Cal 

go All the men and what could be saved from the deck of A1 l!' 

Were got off she ivas sinking fast, drao^ing the steamer down 
With her, so that tho only remaining liawsei had to be ent She 
sank in about 5 minutes after striking the anchor and at a minutes 
to 8 o’clock at night Tho commander and sookaney further said 
that immediately tbo flat A1 was soon to be coming across the 
steamer, the order was given to put tho helm round to get out of 
the way of the flat and to let go tlie anchor , but before it could 
be earned out, the flat struck To secure it the anclioi had been 
chained to the lower part of tho capstan, ind could have betn re 
Ica^ied in 12 seconds, but the flat struck m half that time 'Ihc 
men ivere at their posts and carried out all oidois givoti to them 
promptly The reason assigned for the breaking of tho starboard 
stcenug gear wasthat the rudder had gotburicdm the sand, aud 
when the helm was ported, the strain caused the chain to break 
The pilot’s evidence on this point was that tho chain gave lAay at 
11 o’clock in the morning, when the stoamei and flats wore 
working against tho squall, and that this was the cause of 
their being unable to hold up against tho wind which diove thorn 
on tbo sand The sookaney was positive that it was not until ho 
got the order to pat the helm round at night, so as to get out the 
way of tho flat ]ust before she struck, that the chain gave way 
The commander says it was not till then, ivlieu ho gave the 
order to go full speed ahead, that he discovered tho steering 
gear would not work The sookaney was ut the wheel in the 
morning, wheutho steamer first took the ground during the day, 
and again at night, when the collision occurred He attributed 
tho breaking of the chain to the samo cause as the commander 
lie and the commander were in a much better position to judge 
of the matter than the pilot, who had nothing to do with the 
working of tho ship , ho was unable to stato at what place the 
eliain gave way, and yet ho said it had I eon mended during 
the day There was nothing to account for its breaking in the 
morning before the steamer touched the ®and The. ^ookanoy 
said ho had LX vminLd it before leaving Sooshtea, when it was 
in good order On tins point I held m favor of tho commander’s 
evidence 
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CJ o„eiiiui “ It IS uuuLCLSsnrj to tntei more fully into the cletails of the 
lU 0 owm»e evidence. The pilot tho sookano^ , and tho sorang of the 5\irfl 
aioicrafor all corroborated tlio commander as to tho state of tho iveathcr 
\neJu>/the the 26th October , the pilot and sookaney also describe tl c 
Port of squall as of unusii d force and the current as ver) strong Ihcy 
and tho commander stated that all possible efforts were made 
during tho day to get the steamer and flats off tho sand, hut 
without effect , that these efforts were of tho usual kind, and 
wore carried out in a proper manner , that the steamer and flats 
wore w oil. found and maimed , the engines weie properly worked 
and oiders caiaed ont promptly , all that it was possible to save 
out of the flat was saved bofoio she sank , no other assistaiico 
was available Aoothei etoamer, the Lakcca, passed the Soonna 
about noon aftei she had got aground, but at that timo th® 
Soonna if position was not considered dangerous, and tho com 
nmiidor cspected to got off in the oi dinary way He whislltd li> 
tho Lakeea to lot it be known he was agrouod that it might bt 
iqioi ted, but she could not have assisted tho Soorwio by reason 
of the we ithor and could not h ivc lott her Hats in safety , then 
wort no country boats anywhere in tho ucighbouibood which 
could liaio been availed of, it was raining with a strong wind 
Idowing, and the current running nil day Ihc witnesses were 
cross examined and the evidence vvas iiucontradictcd in any 
inatciial particular except as to tho tune when tho rudder ch i»i 
broke, nlroady loftrrod to 

“ It was proved tlmt the Irniishipmcnt of tho goods to a fl ‘t at 
Ixooshtyn wa-j necessary, and that at the liino of their loss the 
route I ikcn fioin Kooshtt i to Sara by watci was the only one 
open for goods tmtlic In the dry wc ithor tho route i9 hy 
Dunookdca, but iiiOctobcrof last yeir that loutc was only 
open for pisstiigers, passcngcis' Itiggngu and flumll parcels 
“ Oil V full and earofiil consideration of the facts relating t® 
tho iiccidoiit and tho ino isures taken to sav c tho flat and curgu, 
1 held for tho dofendants I found us u fact, m tonus of 
hectioii ICI of tho Contract Act tint they had taken as rimch 
care of tho goods bailed to them as a man of ordinary pnidtiicc 
Would uiidur similar LiiLiimstanccs, lako of his own goodsv^ 
tho t iiuo bulk, ([uality, itid auluu na tho goods bailed 

“Mr Ujitoii for tfiu dcfcudanls conttu<ltd, in the hrsi •** 
ttaiiit, til it tho nii-ttsiirc of llio dofLiidaiils’ Imbildj ns earners 
by railway wjs governed by fatclion 7J of Act i\ of iSOU 
*] h »l Btctioii is a- follows — 
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' (1) TLl responsibility of n Railwaj Admimstration for 
tho loss, destruction, or detcrior'ition of animals oi 
goods delivered to tbc •idministration to bo tamed 
by railwaj shall, •subject to the other provisions of 
tho Act, be that of a bailcu undoi Soctions 151, 
152, and Ibl of the Indian Cootrict Act, 1872 ’ 

* * * M- 

» # * * 

'(3) Nothing m the common liw of Cngland or in tht 
earners’ Act, 1865, rogirdiiig the itspoiisibility 
of common carriers with lespcct to tho caiiiago of 
animals or goods, shall affect the lespousibility as 
in this •sLction defined of » Railway Administra- 
tion ’ 

''Ibis Act only came into force on the Ist ^ny 1800 It h is 
no Tetro^pectlve effect except that by Section 2, clatiBcs (2) and 
(8), it declare^ all inlcs, docUrations, appointments, sanctions, 
directions, forms, powers, and notifications made, given, ap- 
proved, conferred and published under previous enactments to 
be m force as if made, Ac , under that Act and any ouactmonl 
or document referring to any of those enactments, so far as may 
he, is to bo construed as rcferiing to the Act of 1800, or to tho 
corresponding portion theicof Tho mattoi is not saved by 
these provisions, nor is it merely a mattoi of proccduro, but of 
the rights and liabilities of the parties 
" ‘ ‘Where an enactment would projudiciallj affect vested rights 
or the legal character of past Acts, the pioaumption against i 
letrospcctive operation is strongest E\cr\ vtatute which takes 
away or impairs vested lights acquired under existing laws, cie- 
ntes a now obhgition, or imposes a new duty, oi att ichos a new 
disabihty m respect of transactions or considerations already 
p issed, must be presumed, out of respect to the legislature, to be 
intended not to have a letrospectivo operation’ Ami ' wheu 
tho 1 iw IS altered ponding au action, tho rights of the parties are 
decided according to the law as it existed when the action was 
commenced, unless tho now statute shows i clear intention to 
vary such rights ’ (Maxwell on tho Interpretation of Statute^ 
pages 102-03 ) I take it, then, that tho Act of 1890 has no 
rctrobpeetivo effect as applied to the present case, and that tho 
defendants cannot claim tho benefit of Section 72 of that Act 
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"It subsequently contended that if the dobndanls’ 

rtsponsibilit} Wns to bt measuied by the H'w us it stood bofoa 
1st Muy 1890, the efTcct nas still tlie same, is the luw llaii 
apphcublo was Section 10 of Act IV of 1879 
“That section onucts — 

‘E\cn igrccmcnt purporting to limit the obligation or ros 
ponsibilit} imposed «n a earner by railway by the Indian 
Contract Act Iti72, Sections 151 and 161, in tho case of loss, 
destruction or dctoriorution of, or damage to property shall, in 
so far IS it purjiorts to limit such oblrgition or icsponsihiht;, 
bo voiu unless*— 

‘ (a) It is in wilting signed b) oi on behalf of tho person 
Bonding or delivering such property, and 

(0 IS othuwiso m a form approved by the Oovoritor 
Ooncnl in Council ' 

‘ In the pics nt case there was no special contrict bignod h} 
or on bohalf of tho consignors of the goods 

‘ Hio question then arises, wliat was the ineistiro of tliL 
defendants responsibility as camera by railway m October 18SJ^ 
It Mill bo observed that there is i great difTcronco in tho langu 
ago of Section 72 of Act IX of 1&90 and Section lOof Act IV of 
187''i Iho former deel iros what filiall in fiituie bo tho respoiisi 
bility f a c liner b\ railway tho latter merely assumes tlftl 
bections 1 >1 and IGI »( the Contmet Act appi} to earners b} 
rulwn} Iho lloinbay High Court in Kiacrjt Tulsidas ^ If* 
GtciI lult'tu J'en nsiila Ifailwaj CompatiyW hold that tho 
b iilment ‘cctions of tho Imli in Contract Act applied to earners 
by rnluay but tin High Court of Calcutta m Molfoora Aofd 
bhatc V 2he Jtidta (.icueral bteam I^aiigatwn O 
dixeeiited from thiit mow, and it may bo that Section 72 of the 
\ct 18 *0 IS the outcome of that decision It is true the point 
nas not in fact ileiidtd in that ease becniiso the defendants I'ca 
tarriori by water ml the easy was decided with referentt 
specialU to tho C irners’ Vet, 1805 So fh it tho question which 
arises iii this ca t has not I ecu ilecided by tho High Court of 
Lai utt .1 1 at Im>ing regird 1 1 the obsonntious of tho Itnrnid 
judgis ill that ca e (winch was n I nil llench decision), uud to 
the doubts eipreescd I y Mr Justicv <J Ki\tAL\ tn Mol es rar 


(1) I US, 3 Bom, 109 
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V Carfer(\) tli-it tlio question is by no mews free from doubt, it 
would ^ppeir to bo tbc view of tbo High Court of Calcutti. tliat 
Section 10 of Act IV of 1879 effected no change m tlio law on 
tho 'subject 

"It was contended for the plaintiff in tiu present case and as 
it seems to me rightly, that the defendants at the time the goods 
were lost were common carriers,, to whom the Englnh common 
law, as applicable to common carrieis, applied and that they were 
insurers of the goods, except only as to an act of God or the 
Queen’s enemies, and such other conditions of tho contract as 
appear on the bach of the receipt note none of which affect the 
present question 

“ It was argued m iTothoora Kant Shan ’s case, on the authoritj 
of Pooh]] V J)niPr,(2) that where an existing law is different 
from what the Legislature supposes it to be, implication arising 
from statutes cannot be followed, and it was suggested that 
Section 10 was passed on tho assumption that the Bombay case 
had been rightly decided It was distinctly held m Mothoora 
Kaul Skate’s case that at the time of tho passing of the Indian 
Carncps’ Act in 1865 the English law relating to common 
carriers was m force in this country, and that that Act effected 
no alteration in the law in relation to the responsibility of a 
common carrier for goods entrusted to him for carnage Tint 
Act did not apply to railways Did Section 10 of Act IV of 1879 
alter the law as applied to railways'*’ Gabtii, C J , m that case 
says, referring to that section (page 187), ‘Irom this section wo 
are ashed to infer that the Legislature has put a construction 
upon Sections 152 and 161 of tho Contiact Actarhich roheves all 
earners in India from any common law liability But if, in our 
opinion, tho Contract Act was not intended to have that effect, 
but, on the contrary, was intended to leave tho liability of common 
earners, as it was before the Act passed, the fact that the Rail 
ways Act several years afterwards allnded to Sections 152 and 
IGl as applying to carriers by railway, is not, I thinh, sufficient 
to justify Us in giving the Contract Act a construction which we 
disapprove and which we habeve to bo contrary to its ineamug 
Besides, it is really difficult to say what the Logidature did intend 
by Section 10 of the Railways Act Very possibly it may have 
taken for granted that tho aiew of the Bombay Court was right, 
or it may have supposed that camera by railway were not com 
inon carriers ’ 'Iho result of tho decision in this case is that the 
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PF'?rO\‘^iniT!TT AS CinriEHB OF GOODS. 


Cbo^emui bailment BcctioJis of the Contract Act Tvere novop intended to 
loCommi common camera, and do not apply Ilaving regard, 

BIO ort for tlion, to that (lcci'«ion and to tlio vjous e\pie«sod with roforonco 
h Improve Section 10 of the Bail^vay Act of 1870, lain of opinion tint 
1 ort of tint section effected no change m the ro‘?ponsibihtics of nilwajs 
( u\e uti common camera, or of tho position of the defendants aa sneh 
i!i 18S9, and tint tlioy nero, at tho time of tho occuncnces out 
of as Inch this caao lias arisen, conwion carriers, and as such, 
insurers of the goods, tho act of God and the Queon^s onennes 
onl^ o^ceptod 

* 7 ho noTt question is, can the accident bo said to have been 
the act of God ’ The point was not argued before mo, but Mr 
Upton said he nas prepared to nrgue that it was I think it is 
oleai on the authorities that tho not of God, which excuses a 
earner, must be a direct and violent act of mturo Tho words 
of this exception designate tho iminedinto operation of piiTcl} 
natural agents, such as lightning, earthquake and tempest, et 
elusive altogether of human intonontion, and not no extensile 
as to conippoliond what is moroly inevitable (McLachlan on 
Shipping, 2nd edition 199) In Smif/i v Shephfrd [rclencX 
to m Abbott on Shipping, Ilth edition, ]>p 888>S0) it was lioH 
that tho act of God nhtch could exenso the carrier must ho im 
mediate and not remote 1 von allowing that the priraar} can^o 
of tin. accident was the violent squall winch sent tho sloainer 
and tints < ti tho sand bank tho grounding was not tho solo or 
the iminedinto 4511*50 of injury to tho Hat which caused her to 
sink and dcstroj the plaintiff’s goods SniiH v Sleplfrl 
seems to mo icrj mneh in point, m tho present caso likewise 
tlie net was too remote I held, therefore, that this was not an 
act of God which excused tho defendants 

It was Rnggpsted that if Act I\ of 1800 was inapplicable to 
tbe case, the plaintiffs wore not entitled to the benefit of Soctien 
80 (which allows a suit to be brought either against tho IJailwaj 
Administrati n to which tho goods wore dcliiorod or against 
the Hallway Adn ini«tration on whosp railway the loss ocentred) , 
and inasmucli as tin nccidont occurred when the goods were m 
tlie custody of the I a tern 3Jengal*'tato J{ailway,thosintouglt 
to ban hi « n broiigl t ngainat that railway Aon , whether 
lion 80 npj hc'- to Iheprosontcascornot, I think that the defend 
ants Imvo lu'n properly sued Tho contract was with ihciu, 
and tl cy W( re bound to tbo plaintiffs under tho contract In 
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the Gieat Indian Femn-'tda Batlway Company v Badhaltsan Chog mui 
KItusal Do«0) it ^03 held tliit tlio appellants had been nglitly Tho Commi* 
Mied, although the goods liad been delivered to the Madras tte°im'^pro 7 e 
Hallway Company on the ground that the appellants were the mentof the 
aeents of the Madras Railway Company It has not been shown 

in the present ca«e what agreement exists between the defend 

ant's and the other railways over which the goods were to be car 
ned but the defendants received tho goods for catriago to 
Mongal Hat and granted a receipt note for them, which consti- 
tuted the contract between the parlies, and on that contiact the 
defendants may be sued, whether or not tho suit would also he 
against the Eastern Rengal State Railway There is a question 
as to which of the two sets of plamtifTs ought to receiio a 
decree Ihe goods are deliverable to the consignees or to any 
person o whom the receipt note may be endorsed There is no 
contest as between the consignors and consignees and it was 
stated that tho goods had not been paid for by the consignees, 
and as they are parties, plaintiffs, and have made no objection to 
a decree in favour of the consignors, I have made the decree m 
their favour with costs 

“My Judgment is contingent on the opinion of the Hich 
Court on tho following question, which I have been requested 
by Sir Upton on behalf of tlie defendants to submit — 

‘Whether or not upon the facts of the case as they have 
been found and stated the Judgment is correct in law ^ * ” 

At the hearing of the reference before the High Couit the 
following authorities were referred to in the course of the argu- 
raenisgiven below : — The Indian Railway Act (IV of I87D), 

Seclioiis 10 and 13 , Ihe Common Garners’ Act (HI of 1865), 

Sections 6, 8 and 9 , The Indian Railways Act (IS of 1890), 

Section 7_ , Ihe Railways Act {XVIII of 1851), Sections 9, 10, 

II , The Indian Contnet Act (IS of 1872) , Sectinna 150, 151 
and 101, Motho( ra Kant Shau v The India General Stenii 
A’aiipa/tofi Companyi^) , ilohesnar Das v CarlerG) , Kumrji 
Tulsidas \.The Great Indian Ptninaula Badnay CompanyW , 

Nugent \ Smilhi^ , Abbott on shipping, edition II, p 338, and 
the ci ''0 of iSmit/t \ Shepherd thtro cited, Pooley v DrirerC) , 

Queen y Hayvr oj" OldhamV} , Peel \ Noilh Staflur Ishire Noil 

(l)II..Il 5 Bom 371 (2) 1 1 P 10 CaV ICO 

(I) ILR lOCaJc 210 (4) II «, lIlOQ 109 

(5) lill, I Cl U 4 3 0) LR SCI Di\ , 1(0 

(7) LR,3QB,4-4 
23 
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ULSrOXSIBIIITT AS OARHIERS OP GOODS. 


Chogemni ifoy CofnpnnyO) , India Gtneial Steam Natigaiion Company v. 

The Commis ; Abdulla v Mohan Qtr^) , Wilberforco on 

sionersfor Statuk‘», J)p 15, IG 

^meoto^f tho Mr (witliliim Jfr StoJxj — 'lliu qaL^tionsare; {l)'\lietliir 

Cikotta tbe (mdiijjj-. of tills is an .act of Goil, (2) as to tho liability 

*— of Unilttaj Comp linos as ctirrursof goods under the repcded Act 
(IV of 1879) As rep.arils tho hiNt question, tho leading mitbonty 
IS iY«r/ ut \ Smtth (•*) Tho accident mii«t lia\e been directly 
caused b} ilemontal foice which could uot )i ivo been averted by 
any amount of roi»-onablo skill and c.ne. Tiie earner docs not 
insure against acts of Nature and here the facts found bring ii» 
vvulnn tilt lubng in Kugent v Smith That case was not before 
tho lower ( <mrt which relied on Smith v Shepherd, a case cited 
in the notes to \hbott on Slopping (Ilth Ed. 838, 339) and 
lIcLichlan on ''hipping (2nd Ed. 199), which vv is a \ery diiTirent 
case 

Aa tn tlu sfc'iid qnostion, I admit tint, having regard to the 
I'lill lloiicli dori'.ioii m Mt'Ihuoia Kaut Sha» v. 77 ie/nilia(ienerol' 
tShai I Nai I'l ttioH Comp iwi/(») lommoii caincrs aro governed hj 
tlu common 1 iw, and aroli vVlo ns imnicrs subject tonii.v statutory 
liw alT( rting th» in 'i hen tho cfTect of tho Carnors’ Act (HI 
186 i) was to piov ido that the known liability of common carnerH 
as insnicrs w n tc b( capable of Ih ing tut down bv special eon* 
triet to a minimum ('section C) Tlioro was upon them a higher 
liability w Inch tonhl l»c cut <Ic*wii, but not so is tn excuse nigh* 
gc nco (8ei tmn 8) or crirniinl acts. It is provided by Section*’ 
tint the 1 nTi» of proof li< a on tho defendant to rebut neghg* ncp» 
and there is n rorrcR|H>iidii)g provivion in the case of railwu 
carrn rs m \t t I\ of 187**, 'sot lion 13, whu h is imported into thi* 
latter Act frnm ihi Carntr'*’ \ct, uid miisf ho rind iii the Rian’ 
B»n''c Tf flic* ( irriors’ Act l>o o\cliidrd, 1 s ly tint niilwav 
eirriorsnn frti'from illlnbdify txtopt tint gov t'rnnig lulled 
as ilcfiiu'd 111 tin (‘oiitrnct Ait (soitions 151, 152 and 161) 

A rulwnv larrn r’n Inhilitv , thou, is tint of tin* ordinary bailee, 
and w t III n limit I Vi II llmt hy ''it ti >n 10 t'f the Camt i'* Act 
All tint .Sutton I J sivs IS that fin* Id'H itself is ovidnico <’f 
111 gligence rci i/>*a /o/Hifur Sutir.u 11 of tho Jlailwny Act of 
1651 makes railways Inihh* i uly on prtsif of ingligtnci 71' 
(Iillnition of a coniinon curur i*. wnio « nutigh to iiicIihIo all 

(i)3^LJQ'!rn (_) r I..1Z. 17( .f -j o;iin' 

H) I. n.i c rii. 4 ■ I (sy I L r , le , u/ 
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railwijs other than Government and railways are a species of Chogemul 
common carnirs The Contract •Vtt does not affect statutes not Commis 
express!} repealed b} it, so the Coiitinct Act could not apply eiosersfor 
iMthoul iffectm^ the Cirriers Act The Bombay decision in mentoftbe 

Kuvern Ins \ Tfic Grcnt iwdm»J*«ni«#u/ar held 

' Calcutta 

that the Contract Vet docs not affect tlic Carriers Act but off ct$ 

its purpose and render^ it nnneccssaij The Tnll Bench case 
here could not follow that, and aixd that if the Vet is tendered 
unnecessaiy ind the insurance liability of the earner is lowered 
down to a li ibility foi nc^'ligctice that iiiu>»t have the effect of 
affecting the Act I put a case which was not before the h nil Bench 
in Mothoora hant Sh iu’« case 1 lio course of decision for inanv 
years ••hows that it h is ne\ er been hold that railway s weie liable 
if they took reason vble care how it is sought to pi ice upon 
them an insurance liability which cannot be upon them unleb® by 
virtue of the Act of 1879 The Coutract Act would apply to all 
bailees if it does not affect tlie Camera’ \ct which applies to 
railways, and renders it unnecessary for them to have a special 
Act The liability for negligence is an ineducible mmimuin 
I he Act of 1879 allowed railw ly cai ru rs to reduce their liability 
by a special contract The result of removing the Cariiers’ Act 
IS that they become bailees under Sectious Jol, 152 and 161 of the 
Contract Act, which is identical with their obligations under tho 
Carriers’ Act, as they arc a specially favoured clas*! The Act 
of 1879 must be interpreted with reforonee to tho history of the 
matter and tho prob ihilities An errr neous recital in an Act ui ly 
bteon e correct by reason oithi changes it lias effected — Wilber 
force on btatutes, pages 15, 10 Queen v Mayor of Oldham d"*) , 

Abdulla V il/b/ion Gir (3) They are bailees clear ot statute, 
and thou liability is governed by Section 151, which h practi- 
cally identical with Section 8 of the Carriers’ Act except th it 
they intiy VwTul A Aw inVeWvgtnV pwTpose ■must bn aUubnind Vo 
the legislature Railways have nevoi been liable for more than 
negligence, and tliiee judges in the case of J!/b7ieswar Das v 
Carttri*) assumed tint the Coiilrict Act applied to railways 
The express provision in bection72 of tho new Bailway Act (I\ 
of 1890) was intenued to get rid of tho doubt raised by 
O’Kinfalt, J , at page 213 It would be unreasonable to say that 
there was an interval between 1879 and 1890 in winch tho liability 


(1) I L 1 3 Bom 109 
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nESrONSIBIIITT AS OABniLRS OF GOODS. 
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of insurers ms impo^sed upon miJway« It is moie iLisonable to 
n«suiiie the continuity ind consi'-lcnc} of tlu legislntiire culini 
imting iu tlio A* t of lyno 

Mr ITenderson — Hit piimary and uninediate c mse of theacci 
dent in tins c'loc u is u it tho ‘•qnall nlijch took ])hco oiglit hours 
bt fore I here u"is, tberofore, no aci of Go I within the principles 
in Nu'jenl v Smith (i) As to the othoi ((ucstion, m} argument 
Nhortl} IS that the Contract Art hIicii pisstd in 1872 ttis ueier 
inteiidoil tonpph tOLirnerH.thcio btingtivo Actso\pit'-sI) ileil 
iiig \Mth rlicm — the Railw ij Act of 18o I and tho Can lers'Ac^ of 
1865 — and it was at that tiuio intended to nniond and coiisoluhto 
tho law r latiiig to earners (-) 'Ihis being the ease, the Rnibvay 
Act of 1879 i opoaled entirely the two pit\ ions Acts, and nothing 
oKo being substituted, and the Contract Act not being ma'lc 

expressly ippliciblo the English common Ian revived, and tlu; 

became luble as insurers 'Jh© logisl ituro was under a mts 
apprehension ns to uhat tho law t tally uas 'ilu ro na** nothing 
to prevent them from exprCNsly declaring in the Act of 1879 the 
1 iw to bo ttlnt It was afterwards stated to be m tho Act of 18*^0, 
wlien tho legislature appears to bavo been nine to tho fact that 
there w is some doubt it was necessary to use clear and itn* 
mistakablc words, in order that the liability imposed by 80011011 “ 
I'll, lo2 of the Contract Act should attach Section 161 conld 
only apph on loss or deterioration of goods aftei tho time the 
goods wore to bo dchsered 
Mr Emns was heard in reply 

'iho opinion of the Court (I’etheiasi, C J, Puot and Mac- 
niEE. ON, J J ) w 13 dolucrod by 
Petui I \M, C J — . I Ik facts of this cave arc so fiilK uid clcirl' 
set out HI tlio judgment of tho Judge of tlio bmnll Ccui-*c Court 
that it IS not nitcs^irj to restate them 

'ITic tivo cjutstioiis winch Iinxo tii bi tonsidercd are, fir-t, 
wlicthcr the liahiht; of ii carrier of goods by rulwij m India 
w as, I'l Iwi on tho passing of tho Itiilway Act of ISTDandthc 
parsing of tho Ilailwa; Act of J600, tliat of insurer ngam«l 
eicrj thing but what is known ns tho act of God, or was that of 
a buho ns dofinod m the Contract Act, and second, if tho ha* 
bilitv Was that of an insurer, whether this pirticiilar loss was 
tniisid b; the act of God within the legal im ining of tho lonn 

(1)11 icrD,«3 (2)jLit ioc«" ip: 
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III order to answei tlu first {Utsti >n it is uecossiry to ascei- 
tiui whit his betti the hi'torv il the liw lelitin" to carncis by 
railiMT, in this count) y I he hist Ic^Mition on the subjLCt is 
th it coiitiiQid in Act Will of 18ot Setti n 11 ot which is as 
folloiNS — ‘ Ihohabiiitj 1 such Rail ny Lompanj for lo s or 
iiijurj to my irtn.les or goods to 1 e i iii oi! by ihom other than 
those 'jpeii illy provided for bj this Act, shill not bo deemed or 
construed to be limited or m injuise iflected by iiiv public 
notice given, or any privitc coni act mide by them but such 
Railwiy Compiny slnll be answenblt* for such loss or injury 
when it shall bive been closed by gross negligence oi imscon 
duct on the part of their igents or sen ants ilus continued 
to bo the cise until tlie passing of the Carriers’ Act, I860, Sec- 
tion 7 ot which related specifitaUv to the owners of riiltta}8, 
andnas in those woids — ' Ihe liibilit) of the onucr of an) 
railroad or tratnroad constructed under the proMsions of the 
said Act \XII of 1SC3, for the lo«3 of 01 d image to anj propyrtj 
delivered to him to be carneil, not being of the dt cription 
contained in the Schcdulo to tins Act, sliali not bo deemed to be 
limited or affected by any special contract but the owner ot 
auoh railroad or tramroad shall bo liable for the loss of oi 
damage to property delivered to him to be earned, only when 
sacli loss or damage shall have been caused by negligence or a 
criminal act on his pait 01 on thal of bis agents or seriants ’ 

On the 10th ol September 1807 11 was decided in the case of 
Hast Indian ifotbtay Company v JordanW by a Division Bench 
of this Court (Pkacock, C J, ami MACnicE''ON, J ) that Railway 
Companies in India were common carriers, and liable as such, 
that 13 to say, as insurers ot goods delivered to them Sections 
161, 152 and IGl of the Contract Act, 1872, limit the liability of 
bailees ot goods to a liability foi negligence, but a 1 ull Bench 
of this Court ou September J3tb, 1883, lu the case of ilothoura 
haiU SI a i a India General Steam hang liion Companyi'') de- 
cided that the habilit) of common carriers w is not affected by 
those sections, and as this Court had before, m tho case first 
cited, decided that Kailwiy Companies tu India were common 
carriers, these sections do not affect the present questions 

“We nou come to tho RiUwa) Act of 1879 feeetion 2 of that 
Act contains the following provision " Nothing m tho Gainers 
Act, IbGo, shall apply to earners by railwaj ” I cannot road 
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these words m any otlier seiiao thin 'I'j lepetluig ill the provi 
sions of the CuTieis* Act which rel ite exclusively to t'uiiers> by 
r nlway, 'ind ooiihmi g the op^ntion ol the remaining provisions 
to carriers other th in curlers by railvv ay, *>0 that by t)ie repeal of 
so much of tlio Camus Act of Ii;65 is lolnted to nilunys and 
that of tin. whole ol the Ki Iwiy ALt of 1854, the liability of 
carriers by railway is it stood before the Acts of 1854 and 1865 
was restoied Ihe case ot the hast Indian hailvay Cdiij^any i 
Jordan decided th it earners by riilwvy aie common carriers 
and the case of }Joi}nora Kant Shai v India General Steam 
Naiigat an Gompani/ decides that the liability of coimiion carneis 
was not affected by tbo Coiitraet Act, so that, unless there is 
something in tlio Act ot 1879 itself which limits ifc, their Inbility 
after the ]) issing that Act nas th it of common cvrriers ac 
cording to Lnglish Uu , th it is to ^ay , of insiu ers Ou behalf of 
the defendants Section 10 is ichedon J hat section is )□ the 
following words — “Lvery agreement jmrpoi ring to limit tlio 
obligation or rospocsibilitj imposed on n carrier by railway by 
the Indian Contract Act, 1872, Sections 151 and 101, in the tase 
of loss destruction or deterioration of or damage to property 
shall, in so far as it purports to limit such obligation or respoosi* 
bility, be void unless 

(o) It is in writing signed !>y >i on behalf of tho person 
sending or delivering such property, and 

(?j) IS otherwise id a form approved by tho Governor 
Gcnonl in Council 

And it is said that by it Sections 151 and IGl of thu Contract 
Aci liFO dociaitHi to hotholan peiatmg tocaruora h} raihv ty, but 
oven if th lb "Ucre so, it would not aiail lie defendants, as tl ose 
sections merely impose t lubihty for nogligenco, and Section 
which IS the section which limits tho liability of the bailee, is not 
meotjoned la Section JO of tboAct of 187^ It fpllo}ys that after 
tho passing of the Act of 1879 tho liability of carriers in India, 
including earners by railway, was not limited to a liability fov 
negligence, but was a liability as insurers of the goods deliver- 
ed to them 

Ihis being my opinion, it is uece^isnry to decide whether or not 
tho loss in tills case was ciuscd by what is Known as the act ot 
God, and ns to this I am clearly of ojnnion that it was not 
'I ho legal ineamug of tho phrase is clearly dehnod in Kugent v 
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Smith, {^) nnd tliero cnn be no doubt thnt tbe present case does Chogemnl 
not come witlnn that deBnition So far from the loss having xho ComBiia. 
been caii-ed by any con\ uNion of nature, it appears tint 
these steamers and Bats to get ashore is quite a usual occun once tnent of the 
and that the loss tvas occasioned by a variety of caiist«, which 
happened after this steimcr with the flats attached to it had got — • 

aground and during the many hours which elapsed before the 
flat sunk, no one of which was occasioned by anj tremendous or 
even nunsual distui bailee of tbe elements boi these reasons I 
would repl} that, upon tbe facts of tlio case as they have been 
found and stated, the judgment is correct m 1 lu 
Attoinej for PlainiilTs — Mr h O Moses 
Altornej foi Defendants — Mr R L Upton 
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Budge to their nddrosi iit tisubad lie LonMgnmeril wl icli was iii the 
same ran with aiiotl er coiisu, ment was damaged in tmnsit Owiug to an 
accident the fragments that rimaincd were pic^e i upb^rtbe Station 
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ELSPONSIBirm AS CAEEIIKS OF GOODS 


ChogetnDl these words m any Other sense than 'is repelling dl tlie proii 

. ^ sionS of tiio Cimeis* Act nhich relate exclusively to tamers by 
Tbo Commie n , t i , 

sioDcrs for railw ly, and toiintm g tlit op“r'ition ot the remaining proiisions 
mentofThe camus other tli in cairieri.by raiUia}, so thit by the repeal of 
lortof BO much of tlio Canitis’ Act ot I860 is lelated to raibiaya and 
C alcatt a whole ot the Rilwiv Att of 1854, tilt liability of 

carriers by lailw ly is it stood botoro the Acts of 1854 and 1865 
was restored Ihe case ot the hast Indian Hailvay Govifan't v 
Jordan decided tint earners ly riilwii ue common earners 
and the case of MofI nora Kant 8hai v India General Steam 
Naitgatiun Covipau / decides that the liabiluv of coitmion carrieis 
was not affected by the Gontnet Act, so that, unless there is 
something in the Act of 1879 itself which limits it, their liability 
after the passing 0^ that Act was tint of common earners ac 
C01 ding to English law, tb it is to «ay , of nism er-* Ou behalf of 
the defendants beetion 10 is relied on J h it section is m >^bo 
following words — '' Every agreement purporting to limit the 
obligation or rosporsibiUty imposed on a earner by railway bj 
the Indian Contract Act, 1872, Scclions 151 and ICJ, in the ease 
of loss, destruction or deterioration of or damage to property 
shall, in so far ae it puiports to limit sneh obligation or responsi 
bility, be void unless 

(a) it IS in wilting signed by oi on behalf of the person 
sending or delivering such property, and 

{h) IS otherwise in a form appioved by the Govornor 
Gonoral m Oouncil ” 

And it 18 said that by it Sections 151 and 161 of the Contract 
Act are doclaiea to bctliolaw relating to carriers by railwvy, but 
eion if that Were so, it would not avail tie defeodants, as those 
veetious merely impose a liability for negligence, and Section lo2 
which is the section which limits the liability of the bailee, is not 
mentioned in Section 10 of the Act of 1 879 It follows that after 
the passing of the Act of 1879 the liability of carriers in India, 
including camera by railway, wis not limited to a liability fof 
negligence, but was a liability as insurers of the goods deliver 
ed to them 

Ihis being my opinion, it is iiectssan to decide whether or not 
tho loss in this ca*-^ was c lused by what is hnow n as tbo act ot 
God, and aa to thia X am cloarly of opimon that it wna not 
Iho legal meamng of tho phrase is clearly defined in JIugeni F 
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Smith , nud there cm be no donbt tlint tbe present case does Chogemnl 
not come witlmi tint definition So far from the loss Inving Tho Commii* 
been cau'-ed bv any co«\ul«ion of nature, it appears tint for for 

• •' f k r tljg iniproTS» 

tlip<!e steamers and fiats to get asbore is quite a usual occuu once meit of the 
and that tbe lo'ss Tvas occasioned by a variety of cansi e, winch 

happened after tins 'ste nnor with the flats attached to it had got 

aground and daring tlio ni my hours which elapsed before the 
Hat sunk, no one of winch was occasioned by anj tremendous or 
oven unusual di«tui bailee of the elements For these reasons I 
would reply that, upon the facts of the case as they have been 
fonnd and stated, the judgment is correct in 1 

Attoinej for Plaintiffs — Mr U 0 Moses 
Attornej foi Defendants - — Mr R L ITpton 


In the Court of the Judicial Commissioner of Oudh, 

CtVIL APPEAL. 

liefm,' U J\ n-.q„ 

(1) HAFIZ ABDUL HAITIM and 

(2) HAFIZ ABDUL RAHMAN 

(I’niNTlFKS), Aipkllvnts 

f , 

(1) SECRETARY OF STATE FOR INDIA IN COUNCIL 
inrotTon SupiriSTESDENT, BBS Railway. 

(2) MANAGER, E I RAIWAY and 

(3) SECRbTARY OF STATE lOR lADIA IN COUNCIL, 

THrOUQH SoPErjMENDFVT, OOUH AND RO/NtSTBANn 
Railway {Dffendants', RrsroNDFNTs 
CiML Arpi'\L Rp I8TEP No GO op 1004. 

Railicn]/ Comptny Iiihiltijof — Upeciil Contr if l~Aeefdeiit — Salt of 

iJama^cil goods Deeembir, 

Tlie phiiiti(T« Ind con«igi ed 810 Canister* of Kerosine oil from Budge *~ 
Budge to tlicir nddreat ut I jzibad The conMgnment wJ ich wa® iti tiie 
'■ame van with auoti er consignment was damaged in irai sit owing to an 
accident Ihe fnigmenta that nmaineil were pickcil up bj the Station 


(1) L r , 1 C P D, 4S3 
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EESPONSIBILirr AS oaekiees of goods. 


lI'iflzAbdil Master o£ the station ^here the accident occurred and sent on to Patna 
Itabim where thev were sold without notice to the plaintiffs for Es 214 one 

(1) Secretary * ivhich was tendered to the plaintiffs T-hey refused the offer and 
of State for claimed as damages the nhole ralue ot the consignment 

(2) E I Ry It was contended that the Bailway Companj made no attempt to br ng 

“ the remiiai ts of the cons _iiinent eren if they consisted of only empty 
tins to ryaabad and they had no right to sell the'-o remnants 
Held — That the plaintiffs, not baring proved tl at they could have got 
more money by selling the remnants at Fyzabal tie Couifc could not 
naard as dimagcs the amount claimed and the iisk note prevented 
the plaintiffsi from claiming the whole of the riluc of the consignment 
CiiAiu for reco\en of lls 1 563 9 9, damages (S’^aluation 
Ra 1,450 9 9) plug R 1 0 costs=Bs l,602-3'9 

Appeil against oidei of C H Roberts, Esq , District Judge 
of Fyzabad, dated 3rd December 1603 confiiming order of Pandt 
Sunj Naraui SubJulge Pyztbad, dated 27th September 1902. 
For Appellant— Jl/j F 0 O’KetU 
For Respondents — Mr Negendro Faih (jhoshal 
JonoMEbr — riie appolKtits in July 1897 Lad consigned to 
them at Fyzabad from Budge Budge 810 Canisters of Kerosine 
oil 1 liere was an accident on the East Indian Railway anJ 
this consigtiinent together with aiiothei consignment which was 
m the same van, was damaged J he Station Master at Niwath 
where the accident occurred picked «p the fragments that re 
mained and sent them on to Patna, where they were sold with- 
out notice to the plaintiff, fir Ks 214, half of which Rs 107, 
was tendered to the plaintiff as owner of one consignment 
TJie amount and value of the other consignment do not 
appear They refused the offoi of Rs 107, and claimed ns 
damages the whole aahie of the consignment 

riie defendant pltalod thit the clnitn was barred by the 
terms of the Risk Note iindor which the goo Is were conveyed 
nhich protected the Hulwaj Companies from having to pay on 
account of any lo<8, dostriiclion oi dcteiiorntioii of goods 
riie Courts below Jin\o di‘.nii.,oed the plaintiff's suit 
In appeal it le contended that the Railmy Companies nere 
not entitled under the Risk Note to make any attempt to bring 
on tho remnants of the consignment, e\tn if they con'-isttd only 
of empty tins, to Fyzabad, and had no right to sell off tiicse 
remnants as if they were tbeir own property 
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It xvns nrgaed thit this c ise might therefore be diffcientiatcd ijafiz 
from the cases reported in GojmI Das \ The l^eni q/ BiV IF 
Railway, 5 OOP 153 , P I fioiZi ay v Biinyad Ah, I L R Spcretary 
XVni All, p 42 Tippanna \ liouthem Jilaratha Railuay 
Company, I L R , WII Bom , p 417, and Toouya Ram x E I (2) E I Ry 
Railway (o, ILR, \XX Cal, p 257, on winch the Lower 
Courts relied 

The contention is not entirely without force The terms of 
the Rish, Note free the Railway Company from all responsibility 
for anj loss, destruction, dctcriorutiou oi damage 

There is no douht that if the consignment or any p irt of it had 
been lost the plaintiff would hare had no case 

They wonld ako ha\e had no claim m respect of an} part of 
it that had been destroyed, damaged or deteriorated 

But the consignment had idmittedly not been lost It has 
been parti} destroyed and partly damaged Some of the 
canisters of oil s®eni to have been intact, some leaky and some 
empty and battered 

It IS argued theioforo that tho Radwiy Company was bound 
to send the intact tins and tho battered remains of the leaky 
ones to tl e consignee at the placo of cons gmnent and let him 
get what 1 G could for them, thus at anj latt guing him an 
onportuiiit} of selling tliem 

If the action of the Hailway aullioiiiics in the present caso is 
justifiable then, upon any consignment of goods being d iro tged 
m transit, the local Railwiy officials might sell off the goods 
by auction at some depot, get them bought in b} any one 
cheaply and iiistead of giving she consignee his goods offer him 
whatever price they in i} choose to say the goods ha^ o fetched 
Thus fheie would ho a considcraWe opening foi fraud 

If the consigutes could prove that they could have obtamod 
more for the leinnants oi the roii'-ignmeut tliau the Railway 
authorities obtained and offered them, they would have been 
intitloil to at leist the difference between the amounts as 
damages 

Iho plaintiffs have not been able so prove that thoi could 
base by selling the nmnants at F^rnbod got inon for them 
than tho Rs 107 which tho Railway aotlioiities offered them 
and which the Couits below have decreed It would indeed 
29 
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have been impossible for them to produce proof of this, the 
remnants having disappeared. In tlie absence of such proof T 
cannot annrd anj amount as damages resulting from the 
proceedings on tbo East Indian Railway and I think that the 
Risk Note presents the plaintiff’s claiinmg the whole value of the 
consignment 

The appeal most therefore fad. I had some doubts whether 
under the circumstances of the case the defendants should not 
be made to pay all Ins costs for having disposed of the property 
and made no attempt to deliver it at Fyz ibad. But I think 
there was some jnstificatioii for the act of the Railway authorities 
as it would piobably have been dangerous to the public and to 
tho consignees of othei goods to convey a lot of leaking and 
broken tins of oil from Niwad.a to Fyzabad. 

I therefore maintain tho order of the Lower Appellate Conit 
except as to pleader’s fees 

I do not consider that the fees of 3 pleadois should have been 
allowed when there was only one single dofonce 

I allow the appeal to the extent of fls 14*1, and foi thereat 
I dismiss it. Costs will allowed according to the anionnt 
decreed nnd dieitiissed 

In the High Court of Judicature at Fort • 
William in Bengai. 

APPELLATE CIVIL JURISDICTION. 


Ilefoic the Uoii’hle Boherl JTulton 2ianij)i}ii and the 
Bnn*hle Herbert Holniaood 
IIANUMAN’ SHAH. RAMGA'II SHAH 
{ViMSTirrs), Appelcantn, 

li A N W RAILWAY COMP \NV 
(Dpukuavt'.), RF•.Povn^Nl^ 

Kou-<1eUtfry of gooU— Proof of tlrhicr;/ for (U^jmlrh 
j In Pints npiiifiat Rnil« ije for non ilelirpry of poods, u must lie proved 
ihit they received them for closfntoh 



NON-DrHM'R\. 


227 


ArrEAL from Appelhte Deciee No 710 of 1902* Appeal 
against tlie decrto of tlic SuLordimtc Judge of Zillah Tirhut, 
dat^d the Iltb of 0>.tober 1901, loverswig the decrco of the 
ilun^ilT of Ha]ipur, dated the 13tli of May 1901 
For Appellants — liabu Sara Prosad Chattcrji, 

Bah It Chnnder Stlar Banerj i 
For llespondentb — Bain Lall Mohan Daas, 

Bahu Mohendra Kath Boy, and 
. Bahn Brtj Mohan Mo'’itmdar 

Ihere is no ground for this appeal Cho finding of fact at 
•which the learned Subordinate Judge has airivtd, namely thit 
the goods for the value of which the pKl^ll^T^ sued, ivtre 
never letuallj received by the servants of the Railwaj Compinj 
coucludea us That i» eiidently what ho meint lo hnd, itid 
that IS a finding of fact nluch binds us 
The appeal is accoidingly dismissed with costs 

The Indlaa Law Reports. Vol XXXVl (Calcutta) 
Series, Page 819. 

CIVIL RULE 

Jjtfoio Ml Jv6tii0 Slej)lun and Ml, Jui,Uit Vtnctni 

VCDAtA'i HOSSEIN (Plaintih.), FtTmoM-ii 

t 

RLNOALANDNORTII-^tES'lEKN RAILWAY COAirANl 

(Deffnuami.), Resfondgms + 

Ilatluttij Comi'iii’J lyinlihtij of — Lujgoge — lleri;l nndiae b Ac? 

« Lossof—}!ailiiai/»Act (iA of IbJOj Sccliu »■)/ »- — 

General J ulet of JCath ay Comi taut — Damatj'es butt for 
A pisscnger took a journey on a Itailia} and booked ub bib lug-, 
u package conlaiiuiig merchandise The pack'x.,e « is lo'it md lOUbC 
queatlj not d'’bi‘-red iC t?ic end of }ii 2 > journey iJt, thereupon sued the 
Kail «' iij Comp my for d images caused by its loss — 

Hell — That llieco'c was pOrerncti by ^^ec 72 ol the Indian UJib'in « tit 
(I\of lfc'’0) and tilt Koctioiis of tl e (yuiunctAtt referred to ilicnm, 
and that the I’ailway Conijiany was liable for H t lo''s ot Hit p itk »„e 

•Sei. apj endi* A, Case ho 20 

t CiTil HuIo '' o 1271 of 1009 acainst the decroc of CailSii f-jtiMJUA fc>r^ 
Subordinate Jodee of Patna, dated Jaonaij 19U9 


Ilannoian 
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BESPONSIRILITT AS CARRIERS OF GOObS. 
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Rule granted to the Pl'iintiff, Velayat Hosseiu, the Petitioner 
On the 15th June 1908, the plaintiff, i trader m durne or 
carpets purchased ttvo third class tickets for a journe} on the 
Bengal and North Western. Railway and hooked as his ‘luggage" 
a package containing 96 pieces of duntes or carpets, for nhicJi 
lu obtained a certain tree allouance under his said ti\o tickets 
and paid a certain sum of money for e\cess n eight not covered 
by the free allowance At liis destination the said package was 
found missing and delivery of the a vine was not consequently 
made to the plaintiff who instituted a suit m the Court of Small 
Causes at Patna, against the Bengal and North-\\ esterii Railway 
Company for tht sum of Rs 332, being the pnee of the said 
ditrrtcs 

Tlic defenci was, tliat the plaintiff sent the goods at his owu 
risk, and th it the Riilway Company uas not liable for the hss 
of the sa ne und i Rule No 7(i of the Comp my s Geueidl Rules 
(Rule No 70 lyill be found in tlau Loidships’ Judgment) 

IIiQ SuboiJinate Judge, exercising Small Caus Courts 
Jurisdiction, dismissed the suit concluding ns follows — 

“Rule 76 (of the Railway Company), 1 think, applies to this 
case, and that these irticles were dcspvtcljcd at his (plaintiff 
own risk The dofondants cannot, therefore, be held liable I 
dismiss the case, but won t grant the defendant’s costs ” 

1 he plaintiff, thereupon, moved the High Court md obtained 
tins Rule on the defendant Company to show eaiiso why the 
yudgiiicnt iiid dccreo of the buboidi it Judge should not bo 
set aside 

^alin Naresh Chcmlra bniha, for tlic Pptitionei ’Iho rcs 
ponsibility of Railway Companies in carrying goods is that of a 
ba leo, and they cannot vary oi limit this icsponsibility without 
complying with the provisions of bection 72 of the Railways 
Act (IX of 1800) wherein responsibility of Railwav Com* 
pauies is clearly set out Se-thavt Patter v JUissW 
V The Lancadnrf aud ^orAshiro Raihiay Compatit/i^) affirmed 
on Appeil Any rule made by a Railwnv Comjiany must bo 
consistent with the Act and reasonable Jalmaiufjh Kotary ^ 

Sccuiary of Stale for India W J submit that Rule No 76 o! 
the Company’s Oeneril RiiKs is inconsistent with tlio Act, and 
thoBtngaland horth-Wostern Railway Company cannot shirk 


(1) 1804 I L R. 17 M«d 445 
(1) 1007 - K B 


t2) IDOO J K B 610 
(4) lOO-l I L R 31 
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tbeir responsibility under t!io Act taking advm 

t-vge of their o'ln Kules, Itailn ay Companies, ns bailees have 
the onus oil them to shos\ that they ha^ e taken reasonable and B.4^ w 
ordinary care ^ru^< /s nf the Uarlour, J/arlras, v Best and 
(7o7iipfit»i/,(0 and liatsetl GhandmulJ Saiairnmll \ Great Indian 
Peninsula Bailtiaij CompanyLV 

Bahu Jo]} Gopal Ghose {Mr McKair with him), for the Had* 
way Company The question is avhether the petitioner is entitlc-d 
to consider the package of ditm s or cirpet-. as " luggage”, I 
submit ho is not so entitled 'Ihc term “ luggage ” is distiugmt-h- 
able from the term ‘^merchandise” and he cannot treat merchaud- 
ise as luggage lludston v Jlftdlanti Ratlnaij Compan'j/^) 

Cahill y TIu London and Knth-\t estern Railuan Cumpamj,!*) 

Great Northern RatUtay Cfmiany,v Shej herd^^) Bcljaxt aul 
Ballymena, He, Railnay Companies v Kiyitfi) 1 ho jil iintifl 
has taken advantage of lus own iirong in claiming diuu igos for 
loss of vrticles other than Mnggagc,” nz.mercbundiso If)/ 
books merchandise as. “luggage,” he li is to suffei the lo'is Jf 
any,* of his merchandise Section 72 of the Itailwi^s Act ton* 
tains tilt words "subject to the other provisions of this Act, un I 
includes Sec 47 and Ilules framed theroundei and nil pruviKioni! 
as to " risk notes ” Tits Rales framed b> the Bengal and North* 

Western Railway Company under Section 47 are not incon'uiiiii i 
with tho Act, and, therefore, notuWiottrM, and the Riilw^v 
Company is not liable m damages for the Joss of tho jiuth^/ 

-Lhtro IS no lulhoiit} on tliM point, and the. cists tiUji! or 
behalf of the petitioner do nut hear on tlio present c ise 
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\eUyit "wbit was allowed free of charge Ihe package contained 
nosbcin merchandise which it is not suggested could be considered as 

15 A N W luggage It was not delivered to the potitionei at the end of 
his jo-iney, and lie sued before the Suboidiuate Judge acting in 
his Small Cause Court Jurisdiction, for damiges cau'ied b} its 
loss The Judge dismissed tho suit holdmg that the case was 
governed by Rule No 76 of the Company’s Geneial Rules Ihis 
is as follows — *‘Tbe term * luggage ’ will include only weaiing 
appaiel and eSects required for the personal use of passengers 
Persons tendering amongst thoir luggage articles not properly 
classihleas such do so at their own iisk ” ihe petitioner contends 
that this rule does not absolve the Railway Company from their 
liabilities under the Indian Railways Act of 1890 Section 72 of 
that Act piovides that “ (1) the responsibility of a Railway 
admiDistiation tor the loss of goods delivered to the Administn 
tion to be earned by Railway shall subject to the othei provision* 
of tins Act, be that of a bailee uiidei ss 15J, l')2 and 161 of 
the Contract Act ” The second sub section provides that an 
xgreement purpoitingtu limit tint responsibility is void, unless 
It 18 in wilting signed by thepei'on sending oi delivering the 
goods and is iii a form approved by tht Government of Ii dw 
The third sub section enacts that “ nothing in the common law 
of Lngland or mtho Cairicis* Act, 1865, ugarding the responsi- 
bility of common carriers with respect to the carnage of animals 
or goods, shall iffect tho responsibility, as in this section dthnul, 
of a Railway Administratiou ’ 

If by force of the above enactiiient tho abovementioned pro 
visions of the Contract Act apply to this case, the liability of the 
defendants lu the suit cannot be quoslionod But Section 72 of 
the Railway s Act is ** subject to the other proa isions of this Act ” 
and it IS contended on bcbalf of tho Railway Company that the 
section is accordingly subject to a rulo duly m vde under Sec 47 
of the Railways Act, as it is not denied that rule No 76 "as 
made By para (2) ofthis soctiou the Company can make a rule 
" consistout with this Act” for the purpose of "regulating the 
carriage of passenger's luggage” Dots this rule absolve fht 
Company from liability under Section 72 ’ Tlio question stems to 
ns to admit of no answer but an unliesit vting negative A very 
definite enactment would be necc''sarj to give the Company powi*" 
to repeal a provision of the Act, particularly so general a one ns 
that contained m Section 72, by a rule and in this case the rulo 
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ha's to be “ccnsistent” witb tlie Act, in expiession which is 
sinijiiWrly mipplicible to a Tnlethit repeiU a part ol it Then 
it does not ippeir tint the words m Section 72, whcrebj its 
“Operation is made “ ■subject to the other provisions of tins Act ”, 
apply it ill to rules undti Section 47 A rule made under the 
Act IS not 1 provision of the Act, and the words have in obvious 
reference to Section 73 relating to the carnage of animals and 
Section 75 relating to the carnage of articles of speciil viliie, 
which ire expre'i‘*ly framed to place certain restrictions on the 
full opeiation of Section 74 Moreover, the pro\ isions of snb 
section 2) of Section 72 hue not been complied witli m 
tl IS case 

Avarietyof English cases 1 ave been referred to, according to 
which it IS coi tended that tho defendants cannot be fixed with 
lial ilily in this case , but all such cases have been decided on a 
couaideration of tho position of the Railways as cirners or undoi 
Acts that do not ipply here TheHw heie has been carefully 
simulified bi the evclusion of the ojierilton of the common liw 
as to carrurs and the Carricis Act, I86 j, from cases of loss of 
goods, and th s ca«e is consequently governed by Section 72 ot 
the Railways Act and tho section of the Contract Act there le 
ferred to, and by them alone 

Ihis rule is accordingly made ab oluto the deci te of the lower 
Coiut IS set aside \\ i hive no eiidonce before us on which to 
assess the ditnagi culled to tho petitioner b} the lo a of his 
goods W 0 , therefoi e, remit tins ase to tho Subordinate Judge 
t ) be re tried by him in accot dance with the law th it we h ive laid 
down 

The petitioner is entithd to his costs on this rule 
RhIp al solute 
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VcUyat •what was allowed free of charge I he package contained 
liossLiu merchandise which it is not suggested could be considered as 
B I N W luggage It was not dehvered to tlio petitionei at the end of 
his joainej, and he sued before the Subordiuate Judge acting in 
his Small Cause Court Jurisdiction, for dam iges caused b} its 
loss The Judge dismissed the suit holding that the case was 
governed by Rule No 76 of tho Company’s Geuenl Rules 'Ihis 
IS as follows — “The term * luggage ’ will include only weaimg 
appaiel and effects required for the personal use of passengers 
Persons tendering amongst their luggage articles not properly 
classible aa such do so at their own i isk ” Tlie petitioner contends 
that this lule does not absolve the Kailwa\ Company from their 
habiliUes under the Indian Railways Act of 1890 Section 72 of 
that Act, provides that “ (1) the responsibility of a Railwiy 
administration tor the loss of goods delivered to the Administra 
tion to bo earned by Railway shall subject to the other provision'* 
of this V.ct be that ot a bailee uiidei ss 151, 1 <j 2 and 101 of 
the Contract Act” The second subsection provides that an 
agreement purpoiting to limit tint responsibility is toid, unless 
it ts in wilting signed by thepeison sending oi delivering 
goods, and is in a form approved by tho Government of Indu 
The third sub section enacts that “ nothing ni the common hw 
of Lngland or in the Carnets’ Act, 1865, regarding the responsi 
biUty of common carriers with respect to the carnage of animals 
or goods, shall vfiect the responsibility, is m this section defined, 
of a Railway Administration ” 

If by force of the above enactuieul the abovumentioned pro 
visions of the Contract Act apply to this case, the liability of the 
defendants in the suit cannot be questioned But Section 72 of 
tho Railway s Act is " subject to the other proi isions of this Act ’ 
and it iscouteuded on behalf of the Railway Company that the 
section IS accordingly subject to a rule duly made under Sec 47 
of the Railways Act, as it i3 not denied th it rule No 76 was 
made By para (2) of this soctioutho Company can make a rule 
“ consistent with this Act” for the puiposo of “ re ’■ulating tke 
carnage of passengoPs luggage” Dots this rule absolve the 
Company from liability under Si ction 72 ’ The question st euis 
ns to admit of no answer but an unhesitating negative A 'CO 
definite enactment would be necessary to give the Company powir 
to repeal a provision of the Act, particularly so general a one 
that contained in Section 72, by a rule and in this case tho rule 
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bn" to bo c<nsistent ” with tlie Act, an expression whicli is 
sin^uHrlj inapphcible to a rule tbit repeals a part of it Then 
it does not appear tli it the words in Section 72, wberob} its 
operation is made " subject to the other provi‘»ions of tins Act 
apply at all to rules under Seclion 47 A rule made under the 
Act IS not a provision of the Act, and tlio words ha\e an obvious 
refs rence to Section 73 relating lo the carnage of animals and 
Section 75, relating to the carnage of articles of Bpeci il value, 
which are expres'l} framed to place certain restrictions on the 
full operation of Section 74 iToreover, theprovision** of sub 
section ,2) of Section 72 haxe not been complied with in 
this case 

A % anety of English cases have been referred to, according to 
which it is cot tended that Iho defendants cannot be fixed with 
Inl ilily in tin* case but all such cases hare been decided on a 
consideiation of the position of theRailwajs as carriers or undoi 
Acts that do not apply here Tho law h»Te has been carefully 
Bitnolifitd b\ the exclusion of the operation of the common law 
as to carriers and the Carneis Act I860, from cases of loss of 
goods, and this case is c n«equont)y govcrncl by boction 72 of 
the Railways Act and the section of the Contiact Act there te 
ferred to, and by them alone 

Tins rule la accordingly raa le ab olute the decree of the lower 
Coiut is «et aside t have no evidence before us on which to 
assess tlip damage evu ed to the petitioner by the lo s of his 
goods \\ o, tl eiefore, remit thi% ase to the Subordinate Judge 
to be re tried bj I im in accoi dance with the law that we h tve lai 1 
down 

T-he petitioner is entitled to his eoi>ts on this rule 
Jtule ahsohite 
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The Bengal Law Reports, Vol. VIII. Page 581. 


ORIGINAL CIVIL. 


Before Sir Rickard Gouch, Kt., Chief Justice, and 
^fr Justice Macpherson, 

JIAGLETON (PiAiNTiFp) 


THC EAST INDIAN RAILWAY COMPANY (Dkfendant«) 

Contract— IiatUi.ay Jiecctpi— Carrier— Ju9 ierln. 

In March 1871, T and Co , brokers in Calcutta, sold to S A Co , on ftc 
count o£ C an up country seed merchant, 200 toes of poppy seed, and si 
lowed (. to draw upon them to the extent of the value of £0 tons befoie 
despatch on the terms of a previous contract by which they had allowed 
0 to draw iigain&l cotton to arrive in Calcutta before the drafts natored 
C authonrmg them to receive payment on his account on goods sold and 
deliicred ilirough them Tonardsiboend of Maicii, C entered into an 
arrangement iMCl) L , a cDorohant in Calcutta under wIiilIi £ accepted 
bills to a I iige amount for C , upon C ’a promise to cover the bills before 

matuiitj IiiJuneO ordcied the defendant Emlway Company to consign 
all goods dcspitched from Tyiabad to L 8 address and empowered E 1° 
tike deliiciy of, and give receipts for all such goods In ll e bamo month 
C despatched fiom Patna, in bigs supplied by S.aud Co .SI tons of popP) 
seed to Calcutta, and sent tlio railway receipt to E , who was therein named 
as the consignee Ono of the terms printed on the receipt stated that 
goods w ould only be delivered to tlic consignee named in the receipt or to 
his order In uilvibing E. of the despatch of the poppy seed, C infonneJ 
bun tliat it liad been sold to b nnd Co and that delivery was to be made 

thioiighT and Lo and E had also seen letters Minch passed bctivcenC 

and his agents in wbiih Uic following fias^ages ocnirred “Our Calcutls 
firm will dolls er tlio poppy toT nnd Co, and “Do your best nnd liunT 
off dcspatcliCB of W tons of poppy llic rest of the poppy and linseed cae 
go to £ " h eiulorbcil the railway receipt to S and Co , who pi'd the 
freight, and mrcurs of 11 and S.aud Co , together svent to the 
Station and demanded delivery wLicIi the Railway Company at first pro- 
miscd to gise. bntafterwanK under an order from C to “deliver 50 tons 
to T and Co , and to no otlior party, the rest of the teed to bo deliverc"! 
according to document V’ they at T. and Co u request delivered the whole 
55 tons to them In nti action by L against the Railway Company for 
non delivery of the seed to him 
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iTfH (per IUrot, J ) 1 was a merea^ntoftlie^cndor fortbedelivcry 
of the goods , T aud Co had a snperior title to the goods, of which F had 
notice 

Held (per Coocii, CJ., and JlAmiEBso'i J on apjeal), the Railway 
CotnpaiiT was I oiiiid to dohrer to 1 llio propetky iii tl e goods ai d right 
of po se>«ioii wai. in him , he bad an anti ontj couple 1 with an interest 
which C could not revoke he had no notice of the title of T and Co. 
wl ich was an equit »hle right only 

'Ihis was 'll! appeal from a tlooisioii of MArKoy, J , ^nted 23rd 
January 1872 The suit was brought by tho plaintiff, a merchant 
in Calcutta, against the East India Railway Company, for wrong- 
fully delivering to Messrs Toulmm and Co , brohers, 747 bags of 
poppy-seed which had been placed in tho defendants’ possession 
as earners for delivery to tho plaintiff The facts of the case are 
fully set out m tho Judgment of Mabrbt, J , and were accepted 
by the Court of Appeal 

JIapot, j — In this suit the plaintiff claims to recover from the 
defendants the value of 747 b igs of poppy seed, whicli were in the 
possession of the defendants, and winch, the plaintiff says, ought 
to base been delivered to biin, but were not 

Tho plaintiff does not claim to be the owner of tho goods, the 
short liistory of which is as follows —A person trading as Cohen 
Brothers had, through a firm of brokers known rs Toulmm and 
Co, entered into a contract with Messrs Schihrzi and Co of 
Calcutta for the dehveiy to them of COOtonsof popp)-secd, to be 
delivered at Howrah dunog May and Juno in lots of tons at a 
time or more In part performance of this contract the 747 bags 
of poppy-seed containing 1,494 inaunds, or 55 tons, were des 
patched by tho plaintiff’s agent at Patna to be sent by tho defend 
ants’ railway to llowrah, and in tho Railway receipt which the 
defendants then gave, and which was m the usu d form, the pi imt- 
iff was named as the consignee, and when the good^ arrived at 
Howrah, tho defendants notified their arrival to the plaintiff, who 
directed that the goods should be delivered to bchilizzi and Co , 
hut tho defendants notwithstanding doh\ered thorn to Toulmm 
and Co 

Upon these bare ficts,w Inch were idmitti d,tht plaintiff lI uui 
ed a decree without going into evidinct, unless thu dtfendaiits 
could make «ome answer, but 1 declined tocall upon tlio de'^end 
ants to go into then case upon tlieso admissions, the plaintiff 
being onl^ consignee, and not haTing,sofans \ct appeared, any 
contract with the defendants, or any property m tlio goods what- 
sooTor 

SO 
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EESP0^SIBIL1TT AS 0ARBIEE8 OF GOODS. 


Eagleton TBe plaintiff then opened his whole case, which was that the 
E l' Ry. goods IV ere despatched by Golion Brothers to him for the specific 
— purpose of meeting a bill for Rs 10,000, drawn by Cohoo Brothers 
and accepted by himsi.lt, which bill would fall due on the 26th of 
June, and the plaintiff alleged that the goods were so despatched 
in fulfilment of a pioiuise hy Cohen Biothors that this acceptance 
should be cov ered before maturity On the part of the plaintiff I 
was asked to raise the following issues 

1 Whether the plaintiff had luy such interest tn the goods as 
would entitle him to the possession of them^ 

2 Whethci the plaintiff had not obtained constructive pos 
session of the goods before the conversion of them by the defend 
abts^ 

The defendants askeu to raise the following issues — 

3 In whom was the pioporty in these goods at the date of 
the alleged conveision*’ 

4 W hether or not the plaintiff had anj right of possession, 
and if so whethei the defendants had any notice of such light’ 

5 Whethei, if the plaintiff had at anj time any right m or 
o\ or these good«, or the procee Is, that right was not itself snb 
]ect to the prior right of Toulmiti and Co ’ 

G Whether, if tho plaintiff had at any timo any right, that 
right was not determined, and if so when ? 

7. Whether there was any conversion ’ 

Both tho plaintiff and defendants, whilst each insisting on their 
cirn right to csiibhsh a speoisl cHim t > these goods, objecteii to 
the other side doing * 0 , but I considered that tho best course 
was to raise all the issues 

iho facts of tl 0 cose, aa I find them to bo, arc that a certain 
Hr Cohen, under the name of Cohen Biothors, had been doing 
an up country tralo in cotton seed and othci produce, evidently 

on a very limited capital and as is usti il in such cases, v>a3 

constantly pre sing Ins corro pondents in Cilcutta to tho utmost 
for advancc-j Hi bad been in corrtspondtnct with lonbainatid 
Co upon thi-> subject, and m December 1870 Toulinin and Co 
nfrrccd to allow him to draw Rs 25,000 against cotton to nrri'® 
in Cilcutta, before tho drafts matured Mr Cohen thereupon 
autliori/ed ronlmtn and Co to receive piymont on account of 
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Colien ]3rothers on goods sold nud delivered tlirongh Toulmm 
and Co In Febrnary ilr Cohen ^as contemphtiug an exten- 
sjon of his operations to the purchase of oil soeds, and a good 
deal of oorrtspoudonco ensued as to the terms on which ho was 
to get adi'nuces In his letter of rebrnar^ 2<jtli ho asks per- 
mission to tlraw upon Toulmm md Co , in the usual waj, and 
to meet the bill \\ Inch would fall due before the time of delivery 
we would (ha 'ay^) di aw upon the buyers and pi ice you in funds ” 
On the 2nd March Toulmm and Cb informed Mr Cohen that 
they had sold on his account to Alessrs bchilizzi and Co , 
200 tons of poppj-sced, on tl c terms which I have already stat- 
ed, bat added that tins firm would not allow itself to be drvwn 
upon In order to meet tin-!, dilliculty md to enable Colien 
Brothers to make a beginning, rouimm and Co said, " o will 
allow you to dr iw on ourselves to the extent of the vaUio of 50 
tons before despatch ” To this letter Mr Colien sent rather a 
a vague reply, hinting at his mtontion to seek iccoinraodation 
elsewhere On the 14lU April Mi Cohen asked permission to 
draw on Toulmm and Co at eixtj -ono days for Rs 10 000, •.ly 
mg that poppy-seed an 1 cotton would be sent soon Toulmm 
and Co declined however to go beyond their permission to draw 
m advance to the extent of '>0 tons of «otd Accordingly, Mr 
Cohen on the 18th Apiil enquired of his agent at Fyrabad Mr 
Landeshut, what amount he could draw agiinst 50 tons of 
poppy seed, to wliibli tho ansnoi given was Rs 5,000 Cohen 
Brothers on the following da^ diou for that sum t a iouhnm md 
Co , at sixtj-one days, and in the letter ’nliicli advised the diatt 
they said, “ Our agent at Fyzahad has purchased the pojipy-sced 
and will shortly makelhefirst despatch, — m fact we expect ho 
will be able to make tho despatch 100 tons ' No further com 
mnnication of any importance took placo between Toulmm md 
Co and Mr Cohen until tho 14th Juno when Mr Cohen tele 
graphed to say tint tho " poppj has just ic icbcd Patua, sending 
Ilowrihb} rail,” md asking to draw for Rs 10,000 more I Ins 
request Toulmm and Co refused, and reminded Air Cohen of 
his promise to deliver 50 tons of poppy seed on the following 
dvy Tho 747 bags of poppj seed m question were despatched 
from Patna on the 20tU of Jane and arm ed at Howrah oa the 
22nd, where they were claimed by Toulniio and Co , os specnilj 
appropnated to tho draft for Rs 5,000 accepted by them is abov c 
stated, wlncli fell due on tho 19th of Juno and winch they paid 
on the 22nd 
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RESPONSIRnilTT AS OAERIERS OF GOODS 


Eigleton 
E I Uy 


I Will xlow Btato tlio transactions botTreon 3Ir Colien nnd tlie 
plaintiff It will be i ecollected that in ^farch Afr Cohen had hint 
e<l to ionlmin ind Co liis intent on of seeking elsewhere tie 
accommodation iibich they had refused and m fact, towauls tlie 
end of that month Mi Cohen entered into a general airai gi-inont 
with tho plaintiff that he si onld look to Cohen J5i others interest 
receiving two annas percent on ill business done and that the 
plaintiff should allow Mr Cohen to diaw at the i ate of Ks lO 000 
a month upon in arrangemeut tint all drafts would bo covered 
bofoi e they mat m cd In pursuance of this arrangement Mr Cohen 
drew upon the plaintiff at sixty ono days for Ks 10,000, on tlio 
26th April, and igain toi Ks 10,000 at fifty one days on tho 13tli 
May Besides these there were other bills for the amount of 
Kb 13,500, drawn by Ml Coboii on tbe pi untilf, falling due on 
the 16th of Jui o, mid consequently tow ards the end of May the 
plaintiff was anxiously enquiring after tho arri>al of seeds 0^ 
tho dOth of May he was informed by Mr Landoshut, the agent 
of Mr Cohen in Calcutta, rhat it was impossible to give with no 
cmaoy the dates when they would receive anj seed*!, but ss they 
were bound to dchvor 200 tons of poppy m M ij and June 
100 tons of linseed in Juno, tho goods would bo down in anipl^ 
time to Cover the plaintiff’s acceptances duo on tho ICth of Juuo 
On the 5th of June Mr Cohen writes t6 ad\J8e the depaiture of 
consijjnmcnts by water to Patna, which it was s iid ought to reach 
Howl dll by lail on the 13th, and it is added that, should tl t} 
not nm\o by that ditc, they tiust that tho Raihvaj itccipt wdl 
tnablt the plaintiff to finaiirc, so as to tal e up the drafts on him 
bdf at maturity lliis letter no doubt rofora to a poition of the 
747 bags of poppy seed now in question, aid to the bills whith 
fell due in the IGtli of June On the 8th Juno tho jilaintiJ 
writes to Cohen Biotheis jres'iing fer tibh to meet these 1 dhj 
ind on tho 12th Juno Mr I/indeiliut wntes fiom 1 yzabad that 
ho has ordered tho station master it Pntna to consign all goods 
despatched from Py/ibad to the plaintiffs uddre‘>‘i, and on the 
14th Jiiiic 0 lien Brothers write to tho plaintiff o iipowoimg him 
to tiko dcluory, and give receipt for ill despatches (f lin'‘eed 
and poppy fcood consigned by tl cir Vy/ ibad agent, or through 
the Patna station master, to Cohen Brothers’ care at the Howi^h 
Railw aj Station Notwithstanding thoso efforts, how over, neither 
goods nor K ulwaa riecipt nmaed in C ilcfitln m tune to meet tlio 
aceeptaiiCL falling due on tho loth, but Mr Cohen in somt '^ay 
or other found the cash to moot them, and they were retired 
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J'o Boontr, however, were theep bills got rul of, thin it became 
iicce'yjary to consider how others wore to bo met Besides the 
drafts on tlio plaintiff whieh foil duo on tho 29th of June, and 
tho 6th of July respcctuely, there was the f-till earlier draft on 
Toulimn and Co which fell duo on the 19th, and which n is 
therefore the nc\t to be pioiided for Of course, tho plxintilT 
i\a« still pre-«siiig foi goods, and got tho two folloiiing letters — 
The first i*, from Mr. Landeshut from Ty^abad and is as 
follows — 


* I y aba I I6lh Jtn e lb“l 
Mes rs 1 iqlctui) and C , 

Calcutta 

Dear Sirs 

"VA 0 Mv c your I ivors o! tl c *>111 and 

e enclose memo ot $;oods dcspalcl ed ami about to be so I have soi t 
}oit per pattern post tl reo &ami Ics of linseed of ditTcient marks ando e 
of poppy 

Tl e poppy was sold to Messrs Schil zzi and Co tbiough Messis loiil 
mm aud Co , and dehrer) I as to be ra ido to Schtluzi au I Co tl roagl 
Tonlmm and Co 

100 tons linseed according to sample were sold to James Leicester 
and Co lordeliTcrj m June @ -I 2 6 and CO tons were sold to some 
gentlemen not on su i}h for dchverj by 20tb July (y Rs 43b 

^ ® is best quality 

L K IS 2nd do 
l s IS Jrd do 


\ urs faithfully, 

(bd ) Lul en Uroth<.rs nud Co 

icrW Landeshut 


U )iu letter enclosed i list of ton igmiients show ing th it the 7 17 
b igs now in question should leitli Hour ih b^ tho 22nd i f June 
The second is from Mr S M Lindeslmt from Meerut and is is 
follows — 

• ifeerut 17lhJuiel871 

My dear Lagleton • 

■\\cl ivo telegropl ol )ou that I start to di} for latno. Of course if 
you care to come iq there, do so by all means but J scarcely think it will 
bo necessary 


Estleton 
B I Ry 





EESPONSIBIMTY AS OAllRICES Or GOODS. 


Eagleton 

E I.Ky. 


I am goitig to send you down all consignments as they come to bind, 
so that there sliall be no further diflicttlty in co\ cring drafts as they fall 
doe. 

With kind regards to Mrs. raglcton and yourself, 

Believe me, 

\ouis smccrel}, 

(8d ) S. M Landeshut.’" 

Tho plaintiff lepbod to tholcttci of tho lOtli June .is follows — 
“ Oaleutla, 10/7t June 1871. 
Messrs Cohen Brothers and Co., 

Meerut 

Dear hirs, 

Wo ha^e to aekaowlcdgc icceijit of your favours of the l^tb and ISth 
instant advising having drawn on us at 21 d d m favour of the Bank of 
Upper India for Rs 12,500, by two drafts for Its 10,000 and 2,500 each, 
the drafts to be presented by the Oriental Bank. Ihese drafts hive as 
jet nob been presented, wc shall, however, accept the same on present 
atioa, but wo must ask you not again to draw on us. 

Wo have receded advice of goods from Fyzshad ns p®r enclosed state* 
jnenl, from which wo note thit not quite 100 tons of poppj-secd will be 
in Calcutta this month for fechilizzl and Co Prices foi poppy seed hero 
are now 1-8 with veij little in the market, and wc think it not improb* 
able that, should Schihzzi and Co go into tho market to biij 100 ton'*, 
that prices would immediately still farther advance. Small giain linseed 
IS to day worth )■ 3 to 14 pci maund, and slocks are light 
Awaiting yoiu advices coiicemiiig deliveries ul Linseed 
Wc remain, Dear Sira, 

Yours faithfully, 

(Sd ) Eagleton and Co 

l’.S , — Wc return yon Mr McLcary's letter to Mr Cohen 

(Sd ) L and Co. 

P P.S --The drafts have just been presented by the Oriental Bank nrd 
accepted by the wntci wc jicrccivc you have drawn on him not on 
“Eagleton and Co ” 

(Sd ) K and Co ” 

On tho 20th Juno Mr. S. M Lundoshut wrote from Patna os 
follows 

“Patna, L'Olh Juno 167h 

My dear Eagleton, 

Tlie mall leaves this at 1 o'clock m tho day* as I have but just ro* 
turncsl from the Railway Station, I bare but little time to wnto a long 
letter. 
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We nre despatching from here to dty, to your address, 747 bag3=l,494 
maunds poppy, and 205 b'»ss=5i0nianmls Imsccd, which will reach How 
rah the day after Railway receipt The value of this will not be sufficient 
to col er yonr acceptance due on the 2^li I would therefore recommend 
you, if possible, to drill iipcn Lohen for what you requite I have not 
time to write more fully , but will do so latei in tbe day 

\oura sincerely, 

(Sd ) S M I andesliut 


P S — I hope yon Invc paid my premium, as Grace ospires to morrow ” 
And again on tho 21st as follows — 

Uankipore, 21sf June 1871 

Sly dear Esgleton, 

Under a separate cover registered I have sent you Railway receipt for 
1,002 bags of heed, 747 poppy and 256 linseed, bearing freight Rupees 
l,02I-2'‘*^ On receipt of the poppy I wootd advise yon to give notice of 
arrival to Schihzzi ond Co and take payment from them at tbe rate of 
Rs 4 4 per maand as per contract, they taking delivery from Howrah 
ith regard to the linseed you had better wait nntil further supplies 
come to land which I eipcct m a few days, and in the meantime use 
your judgment as to the best way of raising money on the stuff to meet 
the draft duo on tho 29th Cohen, I hope, I as sent you gencial instrue 
tiQiis auice I Ufi Meerut , according to thy brothers progTarntne, y on 
ought to haro receipts for 978 more bags of seeds between this and tho 
SOtli of which 512 arc poppy Cohen is, I bcliovo writing to loulmin to 
finish lip 'ieliilizzt a contract by buying ond supplying m Calcutta 
Your sincerely, 

(Sd) S M Landeshut’ 

To the first of these letters the plaiotiif replied by writing to 
Meerut ns follows — 


‘ lOi Canning Street, 

Calcutta, 21g( .Tune 1871 


lilcBors Cohen Brothers and Go 

Meerut 


Dear Sirs, 

Mr S M. Lnndeahul wntes us from Patna that Railway receipts for 
l.l'^l mannds poppy, 610 maunds Im<>ecd, wilt arrive m Calcutta before 
your draft for Its 10 000 matures on 20111 instant the value of these 
«eed-. IS . r.s 8.409 3-0 

Zicss freight , 1,002 0*0 


7 467 3-0 

I OSS margin of 2 1 per cent 1,866-15.T 


Eagleton 

V 

E I Ry 
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EESPONSIBIUTT AS OAKEIEES OF GOODS. 


Fagleton 
E I Ry 


"We TDTist, tlieieiore ask you vmmediatclj on Tcccipt o£ th\a to remit ua 
say ^,000 and tekgraplung us that jou have done so 

We regret that so much anxiety is caused by our acceptances not being 
covered in the usual course, we had hoped after the last matter was settled 
that the business would frocced iii order At Mr Landeshut s request 
we have again actej ted your drafts to the extent of 12 600 hot bad wo 
for an instant anticipated that suflicicnt seeds would not have been down 
in time to cover oin \ccei tani^ falling due, wo most certainly shoul 1 1 ot 
have done 3o 

We are Dear Sirs, 

\oms faithfully 
(Sd ) Eagleton aud Co 

I have set out tJicse six lettois at length, because it is on them 
that the plaintiff must rely to establish his claim I do not, of 
course, mom that tlie pnoi dealings between tho parties aro to 
bo put entirely out of sight, but it is clovr that np to the 14th of 
June tho paitios wero corro ponding upon a diffeiont matter, 
namely, how the bills %\cro to bo met wliioli fell due on the ICth 

What happened when the goods arnvod at Howiah was this — 
Tho plaintiff got the railway receipt on the 220(1 , on that dayan 
assistant of Toulmui and fJo demanded it from the plaintiff on his 
employer’s behalf, wjtli which demand the plaintiff refused to 
comiiJy, but teh graphed at once to Colien Brothers foi instruction*. 
Ml Cohen replied on the 23rd, directing tho plaintiff to deliver to 
Toulrain and Co., md at the same timo telegraphed to loulinin 
and Co , that they were to demand the poppy seed fiointhe 
plaintiff The plaintiff replied by telegraph refusing to di^liver the 
poppy-soed to Toulmm and Co until Ins draft due on the 29th 
was covered Whereupon Sir Cohen tolegraplied to tho station 
master at How rah to deliver the poppy seed to 1 onlmin and Co 
and to no one olse 

Tiio plaintiff, when he got the Railway receipt, indorsed it to 
Schilizzi and Co , and sent to Howrah, on the 24th, his own 
fiircar, accompanied by a sircar of ftchiliz/i and Co , to demand 
that tho poppy -seed should be delivered to Scliilizn and Co , who 
on tint day pud the freight, but tho goods wore not delivered 
'Ihtrois some dispute as to whtthor the delnery was refused 
by the Railway Ctmpany on tho 21Hi or not, but it docs not 
appear to mo to bt of much importance Anyhow the same 
oVLiiing tho pi iinliff wrote tho dofondaiits expressing lua 
prise n‘ their having refused to deliver to Stlnlizzi and Co , and 
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Riving them notice not to deliver to any one on tho present en- 
dor‘=emont‘! of the receipt This notice ho withdrew on the 20th, 
on which date he again made some demand, I suppose the same 
as before, that the goods should be dohvered to Schilizzi and 
Co This was not done, and the goods were afterwards deliver 
ed to Touliinn and Co under a guarantee Tho pliintiff liad 
not up to that time given to the defendants any notice oE the 
true natnre of his claim to these goods Messrs Schilizzi and 
Co remained quite passive 

Tlicse being tbe facts of the case, 1 think they do not support 
the plaintiff s claim All that the defendants knew about the 
matter was that the plaintiff was the baie consignee of the goods 
who did not claim that the goods should be delivered to himself 
but to another person who had paid the freight Under tliese 
cii cumstances I think that the defendants would naturally assume 
that the plaintiff was a mere agent of the vendor for delivery, 
and very properh , I think, referred the matter to the consignee 
for insti notions and obeyed those instructions 

lioi upon tho facte and correspondence does it appear to me 
that the plaintiff bad in any respect belter claim to the posses 
Sion of those goods than the defendants I am not now called 
upon to decide whellicr or uo possession of tlieso goods could 
or could not, have been demanded by Toulmin and Co as ag iiu&t 
tlie instructions of the consignor ^\ hat I am called upon to 
decide is, wl etl or under the circumstances it could bo domandea 
by the plaintiff as against the defendants avho had the con 
signor a express ordeis to deliver to Toulmin and Co , andin my 
opinion, even if all the circumstances had been made known to 
the defendants, they nould still have been bound to deliver to 
roulmin and Co If wo look to the correspondence, on and 
after the 16th of June, which more neirly conceins this case 
we find that tho plaintiff was expressly told in tho letter of the 
16th of Juno (the most important of all) that tho poppy seed 
was sold to Schilizzi and Co , and delivery was to be made 
tbiough Toulmin and Company If we look to tho earlier cor 
respondence we find that, by lotteis wiittcn b) W Landeshut 
to Cohen Brotlieis at Calcutta, and to Cohen Bi others at Jleerut 
which letters the plaintiff wis authoiized to read, and did read 
he was informed that “our Calcutta firm' (ip Cohen Brothers) 
“will deliver tho popp} to loulmm and Companj,’ and ogam 
“do jour best and hurry off despatches of 50 tons of poppy 
31 
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KESPONSIBIIIfY AS OAEUIEES OF GOODS 


Eagleton The rest of the poppy and linseed can go to Eagleton ” Surely 
F I Ry ^ notice to any man of business that Toulmin and Co 

— had some claim again«t this poppy-seed to the extent of 50ton«, 
and when the order to deliver to Toulmm and Co was repeated 
in the letter of the 1 6th June^ it was obvious that this had refer 
ence to that claim If as tlio plaintiff says, this had only refer- 
ence to Tonlmin andCo*s possession as brokers, the direction 
would have been general as to the whole 200 tons, and would 
not have been limited to 50 tons only Nor do I think that the 
letters of Mr Landeshut of the 20th and 21st can have the effect 
of displacing the previous order to deliver to Toulmm and Co , 
and substituting a right on the part of the plaintiff to have those 
goods delivered to himself They aie rather in the character of 
friendly advice to the plaintiff how to act so as to extricite 
himself from his difficult position But even assuming that 
they are more still they do not, m my opinion, give the plaintiff 
a right to claim delivery of these goods, superior to the un 
doubtedly prior claim of Toulmm and Co , backed as it was by 
the oiders of the con&ignoi, for though Mr Cohen was greatly 
pressed for money, I do not think ho was gmlty of any delibe 
rate dishonesty, and it would have been delibeiately dishonest 
if ho had diverted those 50 tons of poppy seed, which had been 
clearly promised to Toulmm and Co into nnj other direction, 
just when Toulmm and Co ’s bill was falling due, and wl en 
it was impossible that any other goods could arrive to 
meet it 

Apart, therefore, from tho question of notice on a comparison 
of tho situation of tho two claimants to tho property, I think tbe 
plaintiff has failed to make out his case 

Fniliug hon ever this, his mam contention, tho plaintiff fiav® I o 
is entitled to something in respect of the surplus over 60 tons It 
appears that only 50 tons of poppy seed, out of nearly 65 i\hich 
Toulmm and Co received, wore delivered to Schilizzi and Co ,11111 
firm refusing to recogni*.© Toulmm and Co ’b authority to recen o 
payment for any larger quantity Accordingly Toulmm and Co 
applied to ilr Cohen to know what ho was to do with tho surplus 
Jlr Cohen therefore aiitliorizod loulmm and Co to tender this 
quantitj (05 bags) to Schilizzi and Co and if they refused it, 
then ro dispose of tho soed to tho best advantage Schilizzm^^ 
Co uid rofoso it and Tonlmin and Co sold tho seed in tho inai^ 
ket ihc nlaintiff contends that these C5 bags ought, at any 
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rate, to luvobeen delivered to bun, andlie relics on a lettei writ- Lngieton 
ten on tho 23rd of June, by Mr Colien to the defondants wliicli 
IS as follows — 

• Meerut Jird Jai e 1871 
To 

The Station Master 

East Indian Railtray 

Honrali 

Dear Sir, 

\\ e 1 eg to confirm the following telegram sent )0 i tl is 
Deliver our poppj seed to loulmio and Co imd to no other part> who 
may applj for it 

\\ e mean a qu intit} equal to &0 tons 

"i ours faithfully, 

(Sd ) Cobcii Brothers and Co 
The re<t can be delirercd according to documents 

(Sd) C B and Co 

That letter arrived m Calcutta on the 26th {see Mr Conroy's 
evidence), but whether before or aftortho seed was delivered to 
Toultnin and Co is not certain Mr Conroy thinks tho seed was 
delivered on that day I do not, however, think I can give 
plaintiff a decree for any tjung on this account I cannot Und 
that any demand was ever made by tho plaiotiff that this surplus 
quantity should be delivered to him, though he knew the exact 
quantity which had arrived, and the extent of 'loulmin and Co 's 
claim for it was stated m the letter of the 2nd June winch the 
plaintiff saw Ihroughout he claimed the whole, and it seems to 
me that the claim to this surplus is entirely an after thought 
Had it been made earlier, the defendants would no doubt have 
referred the plaintiff to Toulmin and Co, who would doubtless 
hav e taken Mr Colien’s instmctions, and the result might have 
been different It would, in mj opinion, be most unjust towards 
the defendants to allow this claim now to be sprung npon them, 
of which no one, as far as I cm discover, had thought until this 
plaint was filed Ithereforethinkthatthos>uitinu»tbodisniis>»ed 

with costs on scale No 2 

From this decision tho plaintiff appialcd 

Jfr and Jfr il/hcroe for the AppoUanli, 

ilfr jl/oiiH(hn and iUr iUinrnfen for the Respondents. 
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Eagleton The rest of the poppy and linseed can go to Eagleton ” Surely 
F I By notice to any man of business that Tonlmin and Co 

— had some claim against this poppy seed to the extent of 50 tons 
and when the order to deliver to Toulmin and Co was repeated 
in the letter of the 16th June, it was ob7ious that this had refer 
enco to that claim If as the plaintiff says, this had only refer- 
ence to Toulmin and Co *8 possession as brokers, the direction 
would have been general as to the whole 200 tons and would 
not have been limited to 50 tons only Nor do I think that the 
letters of Jdr Laodeshut of the 20th and 21st can hove the effect 
of displacing the previous order to deliver to Toulmin and Co, 
and substituting a right on the part of the plaintiff to have those 
goods delivered to himself They are rather m the character of 
friendly advice to the plaintiff how to act so as to extricate 
himself from his difficult position But even assuming that 
they are more, stiU they do not in my opinion, give the plaintiff 
a right to chira delivery of these goods, supenor to the on 
doubtedly prior claim of Tonlroin and Co , backed as it wns by 
the oidera of the consignor, for, though Mr Cohen was greatly 
pressed for money, I do not think he was gnilty of any delibe 
rate dishonesty, and it woold have been dehboiately dishonest 
if he hid diverted these 50 tons of poppy seed, which had been 
clearly promised to Toulmin and Co , into any other direction, 
just when Toulmin and Co 's bill was falling due, and rrheo 
it was impossible that any other goods could arrive to 
meet it 

Apart, therefore, from the question of notice, on a companion 
of the situation of the two claimants totho property, I think the 
plaintiff has failed to make out his case 

Failing howe\er this, his main contention, the plaintiff so'*!® 
IS entitled to something in respect of the surplus over 50 tons It 
appears that only 50 tons of poppy seed, out of nearlj 55 vlucb 
Toulmin and Co received, wore delivered to Schilirzi and Co , thu^ 
firm refusing to recognise roulmin and Co *8 authority to receiiv 
payment for any larger quantity Accordingly Tonlmin and Co 
applied to 3Ir Cohen to know what ho was to do with the sarplos 
"Mr Cohen therefore aiithorizod loulmin and Co to tender this 
quantity (C5 bags) to Schilizzi and Co , and if they rofu«od ih 
then to dispose of the seed to tho best advanlngo Schili*zi and 
Co uid refuse it, and Tonlmin and Co sold the seed m the tnaf" 
ket Ihe plaintiff contends that the«e 05 bags ought, at any 
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rate, to hiNebeen deli\ere(l to liiin, andlic relies on a lettei wiit- LHgleton 
ten on tho 23rd of June, by Hr Cohen to the defendants winch i 
IS as follows — 

‘VeentI JJrdJime 1871 
To 

The Station Jlaater 

East Indian Railway 

Howrah 

Dear Sir, 

We hog to confirm the following Icl^oram cent }oii tl ic diy 
Delner our p ippy seed to lotilmiu and Co and to no othci part> who 
may apply for it 

We mean a (jiuntity equal to oO tons 

\oiirsfiitbfuUy, 

(Sd ) Cohen Druthers and Co 
The re't can be delivered according todocumerts 

(Sd ) C B and Co 

That letter arrived in Calcuttaon the 26th (sec Mr Conroy's 
evidence), but whether before or aftertbo seed was delivered to 
Toulmm and Co is not certain Mr Conroy thinks the seed was 
delivered on that day I do not, however, think I can give 
plaintiff a decree for anytjiiog on this account I cannot find 
that any demand was ever made by the plaintiff tnat this surplus 
quantity should be delivered to him, though he knew the exact 
quantity which had arrived, and the extent of Toulmm and Co 's 
claim, for it was stated in tho letter of the 2nd June winch the 
plaintiff saw Thioughout ho claimed the whole, and it seems to 
me that the claim to this surplus is entirely an after thought 
Had it been made earher, the defeadants xvouid no doabt have 
referred the plaintiff to Toulmm and Co, who would doubtless 
have taken Mr Cohen’s instructions, and the result might have 
been different It would, in my opmion, be most unjust towards 
the defendants to allow this claim now to be sprung upon them, 
of which no one, as far as I can discover, had thought until this 
plaint was filed I therefore thinkthatthosuit mu&t bo dismissed 
with costs on scale No 2 

From tins decision the plaintiff appealed 

Mr Ftatis and Mr l/dcrae for the Appellants 
Mr Martudinnnd Mr Mar^den tor the Bespondents 
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Mr Eians contended that the plaintiff had such an interest m 
the goods as entitled, him to bring the action — Anderson v 
GlarTi (l) There n as an authority coupled n ith an interest in the 
plaintiff There was a distinct stipulation to covei the drafts, and 
it must be taken that they Avero to be covered by the goods m 
suit, as no other goods could have arri\ed m time to cover the 
drafts when due The railway receipt is the c’stomary evidence 
of title, and it was so treated, and bj gu mg it the liability of 
the defendants u as acknowledged — Soli v Griffin (2) 

Mr Macrae, on the same side, contended that although a 
Raih\ay receipt may not have the full force of a bill of lading, it 
IS an instrument the holder of which has a right to deal with the 
goods , it can be dealt with in a certain A%ay as a bill of lading , 
the consignee may attend to receive the goods mentioned in it, 
01 ho may ondorso U to a tnird party. If this document had the 
full power of a bill of lading, cases liko Zfoi/Je v iS'mi/ftW would 
bo applicable As it is, Exans v NtchollW is in point, the 
document tbero uas of an inferior kind to a Railway receipt, and it 
AAas there held that the plaintiffs wore entitled to bring trover , 
therefore a fortiori the plaintiff in this suit could maintain an 
action 

Mr JS/orifidm for the Respondents —Whatever title the plamt* 
iff may have proved against Coheu and Oo, and through them 
against the defendants, the title of Tou|mm and Co. is paramount 
to the title of the plaintiff, the defendants, therefore, "cri 
justified in delivering to Toulujin and Co — Biddle v Bond 
Thorne v Ttlhnry (n) Soil v Grtffiinf.-) is distinguishable, 
because in that case tliore was adiiect promise of the wharfinger 
to tb© goodsp for lb© wb« be\d tbn wbarlinger’s receipt 

hero there was no such promise Has the plaintiff shown such a 
title as would prcAent the alteration in the destination of the 
goods from being openilno^ There had been n sale of these 
goods, nnd a spocilic appropriation of the proceeds, wlien the 
],LaiutifT c lino into tJio tr insjctioiis Toulinui and Co had n 
right to hold the goods until thoir hen aa is sitisfied, the 
result of the trausaclioo'y was uii erjuit iblo assignment to 
them, Barloic a. Cochrane {•) (Coucu, C J *— Hero you 
liaAL to show that the plaintiff aaos bound by any eqody 

(l)2Bing,20 (2)10Rn:; 2ia (0) 1 Boi A P , 

(4) 3 Man 4 Or , 014 (5) 0 II 4 8 . 23S ( ) 3 11 A ^ . 531 

(:j J U L II 0 C . 60. 
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wlncb m'v\ lia\e existed in respect to tlie goods, tLat Eagleton 
IS that ho hnd notice of Tonhmii and Co’s hen on the goods) j, 
riie onh mteiest the phmtiff hnd m the goods was to receive — 
the proceeds the property had actually passed to the purchasers 
Schihzzi and Co — The Galcnila and Bunia Steavi I\atigation 
Cojjpanv' ilatto (t) On that decision, when the goods 
were put into the bags of the purchasers, they became the pro- 
pel ty of the purchasers, and that eveo though the documents 
were not handed o\er (Couen CJ — Cohen aud Co had a 
sptci il propertj m the goods until the price was paid, though 
ttic general jiropcrty might have been in the purchasers) If the 
gmeral propertj in the goods bad pas od to the purcliasers the 
oulj right Cohen aud Co could give was the nght to receive 
the price from the purchasers and to retain the goods until it 
was n aid lhat nght was tnnsfcricd to loiilmm aud Co by 
assignment prior to that to the plaintiff and the plaintiff cannot 
be m a better position than Toulimu and Co If the piico of the 
goods Lad been paid by the purchasers aud the goods had 
been sent to the plaintiff witbont bis being infoimed that the 
price had been paid he would have been bound to delivei 
them to the purchasers he would have taken them subject to 
then rights (toocn, C J —If the price Ind been paid Cohen 
aud Co’s lien would have been gone and they could not have 
h indcd them ovei to the plamtilT) 1 he authority giv en by the 
letteisof the 4tli and 26th of hebruary amounts to an authority 
to Toulroin and Co to receive payments and w here there is lu 
authoritj coupled with an interest, it is iirevocible (Codch 
C J — Unles'« it would bind the goods the plaintiff w ould not be 
affected) 1 he goods were fai bouud that the plaintiff took 
thorn subject to the riglit of Sohilizzi an 1 Ct in them when thej 
paid the price, 

Jlr J?i07W in repl) —Thegoods I ad come into the constructive 
posse Sion of tho plaintiff. No such title has been shown on the 
pait of ionimm and Co as would overcome such constiuctve 
po= e^sioii of tho pluntitf 

Coucu, C J (aftci briefly stating tho facts) — The hr t ques 
tion which I think it is nece'^sarj to consider is what was the 
effect of tho handing ovci by Cohen Brothers and L/O to the 
plaintiff of the railw ly receipt in connection with the transiction 


(1) 3. L J Q B 3., 
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which had taken place between them, and the agreement which 
IS derived from the correspondence Now as to the effect of the 
delivery of the Eailway receipt, there is a very decided authority 
that would pass the property from Cohen Brothers and Co to 
the plaintiff, and that is the fiiat question which we have to 
determine 

Upon that matter there is first the judgment of Bosanquet, J , 
m the case of Boll v GrtffiniX) which was referred to m the course 
of the argument on the appeal The facts there weie that a 
person named Wilson who was possessed of a wharfinger’s receipt 
at Stockton upon Tees handed it over together with the invoice 
to the plaintiff upon an advance of money made to him by the 
plaintiff, and at the same time addressed an order to the defend 
ants who were wharfingers m London, to deliver the goods upon 
their arrival to the plaintiff The plaintiff called at the defend 
ants’ whaif, apprized them of his claim, and left the wharfinger’s 

roceipb with tliem The defendants’ clerk said that the vessel by 
which tho goods were to be conveyed had not arnved, but they 
would be delivered to the plaintiff on arrival BosANquep, J , 
said with regard to the handing over of tho receipt —‘'The 
original onner of tho goods was Wilson Tho goods were IriDg 
on a whaif at Stookton*upon Tees. The wharfinger there gave 
Wilson a receipt for them , and Wilson, having that leceipt and 
the invoice, handed both over to the plamliff upon obtaining an 
adiance of monej ” Here Cohen Brothers and Co , having tho 
Kailwaj receipt, sent it by post to the plaintiff who had pot 
himself by an agreement wjtli Cohen Brothers and Co , under 
obligations to meet bills which bills it was intended bj Cohen 
Brothers and Co (as appears from the coirtbpondence} be should 
have tho means of meeting bj making use of tbe Kailwaj receipt 
What Bo'-anqdet, J , then says applies precisely to the present 
case “ As between Wilson and the plaintiff this was a syinbob 
cal transfer of tho property to the plaintiff, and may be consider 
ed the same as xf the goods hod passed from hand to hand It 
18 objected that the wharfinger's receipt bj virtue of which the 
plaintiff claims a property m the goods is not tho receipt 
of tho dofondiinta but of the wharfinger at Stockton upon Tees’ 
llion tho learned Judge moots that by showing that the 
defendants had recognised the receipt by promising to hold 
the goods by virtue of it That r|uestion dots not unso lo 


(1)10 Bing St 
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tins case, because the receipt here was given by the defendants’ 
servants and was therefore the receipt of the defendants Tins 
judgment then is an authority that, by that transaction between 
Cohen Brothers and Co and the plaintiff, the property m these 
bags of poppy seed passed to the latter To the same efiect is 
the judgment of Maule, J , m Eiana v Ntcholl There the 
case was that the plaintiffs were chemists and dry salters, and 
also factors and brokers carry mg on trade in London The 
defendants were the London agents of Nicholl, Ludlow and Co , 
who carried on business at Newcastle assbip owners and whar- 
fingers The plaintiffs acted as factors and brokers for Anthony 
Clapham, an alkali manufacturer at Newcastle, who was in the 
habit of consigning alkali to the plaintiffs in London for sale on 
his account, be being allowed to draw upon them to the extent 
of two-thirds of the supposed value, but sometimes drawing, in 
fact, for the full amount On the 2nd of May 1840, tlie plaint 
iffs were under acceptance for Clapham beyond the araonut for 
which Clapham was entitled to draw m respect of goods in their 
hands belonging to him, if not to the full valuo of those goods 
On that day Clapham wrote to the plaintiffs that he had drawn 
on them at four months’ date for £500, adding I liope to be 
able to ship twenty tons of soda the beginning of the ensuing 
week ’ The goods were shipped and no bill of lading was given , 
but the receipt signed by the mate of the vessel for the goods 
was sent to the plaintiff llAote, J , said "upon the shipment 
of tho goods on board the London ” (the vessel) " Upon the terms 
of being doln ered to the plaintiffs, and the acceptance of tho 
goods by the ship owners upon tboso terms, the property \ested 
in the plaintiffs to the extent of their interest, which was the 
interest of persons with whom goods are pledged — Bryans v 
Ntx (2) It 13 admitted that, if the plamtiffs had been vendees 
instead of pawnees of these goods, their right to recovei could 
not have been disputed The goods having been shipped by 
Clapham for the purpose of meeting the plaintiffs’ acceptance of 
the £500 bill, and the ship owners having accepted those goods 
for the purpose of delivering them to the plaintiffs, it appears to 
me that the pLaintiffs acquired sneh a property and right of 
possession as to entitle them to maintain trover against the 
defendants’ So in this case these goods were delivered to the 
Railway Company for the purpose of being sent to the plaintiff 
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to enable linn to meet tlio acceptances wbich he had gi^'on for 
the accommodation of Cohen Brothers and Co. Tliey were ac 
cepted by the defendants for the pm pose of delivering them to 
the plaintiff and therefore the proportj’ and the right of posses- 
sion in them passed to the plaintiif Ilia^e dwelt upon tins 
because, ns will be seen hereafter, it is necessary to show that 
tlio ovistonee of a bill of l.nding, makes nodiffeience withiegard 
to the rights of the paities in the present case, as wa«» argued 
before ne. So long as the piopeity and the right of possession 
passed, it is imniatenal whether it was by the delivery of a bill 
of lading or the deli\eiy ot a. receipt when we come to consider 
the nglits of tho parties witli lofercnce to the snb'-eqiient 
tiansactions. 

It was argued that the property in these seeds vested in Schi* 
hzri and Co. at Patna, and the circumstance relied upon to sbow 
this was, that, in accordance with the contiact between Cohen 
Brothers and Co , and Scbihzzi and Co , the purchasers wire to 
provide the bags. I think the answer to tliat aigumont will bo 
found clearly stated in the judgment of tho Court in ^Vn^i v. 
Baler (i) There the contract was for a quantity of barley which 
was to be Uchvoiod at Kingsbndge or «iomo neighbouring port 
for a certain sum for cash, and a vo^sol was loaded with bailey , 
the bill of ladiDg was taken, and that was subsoquentlj left 
iimndorsed at the counting house of the defendant Some dis- 
pute thou ippoars to have arisen and the bill of hiding was taken 
away. Tho only matter for which it is nocc'sary to quote this 
judgment IS to show that the property did not pass merely bj 
pwt.t\wg \t wT by to Howrah for the pwt^v?‘e 

of being delivered to •Scliilir/i and Co. Parke, B , says : ‘^It is 
poi feclly clear that the origipal contract between the parties " 
not for a cpocific chattel. The contract would bo satisfied bj ihr 
delivery of anj 500 quarttrs of corn, provided tho corn answer- 
ed tho character of that which w.as agiecd to be delivered, 
(which was tho case here with regard to tho contiact with 
Rchilizzi and Co., for poppy-'sood) "I3j the original contract, 
thoreforo, no property passod , and that matter admits of no doubt 
whatever In order, therefore, to deprive tho original owner of 
thi propertj, it must he shown in this form of action— tho 
action he-iug for tho rtcoscry of tho property — that, at some 
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subsequent time, tin, property pissed In ina> be admitted 
that, if goods are ordered b\ a person, although they are to 
bo selected by the \cndor, and to be delivered to a common 
earner to be sent to the person whom they have been 
ordered, the moment tho goods, which havo been selected, in pur- 
suance of the contract, are delivered to tho earner, tho earner 
becomes the a"ent of the vendee and snch a delivery amounts to 
a delivery to tlio vendee , and, if there is a binding contract 
between the lendor and vendee, either by note m writing, or by 
part pa}raent, or subsequentlj by part acceptance, then there is 
no doubt that the propertj passes by such delivery to tho can ler 
It IS necessary, of course, that the goods should agree with the 
contract In this case it is, said that the delivery of tho goods 
on board the ship IS equivalent to the delivery I have mentioned, 
because the ship was engaged on the part of Lethbiidgo ns agent 
for tho defendant But as'suramg tha* it was so, the delivery of 
the goods on board tho ship was not a delivery of them to tho 
defendant, but a delivery to the captain of tlio vessel, to bo earned 
under a bill of lading, and tbat bill of lading indicated the person 
for whom they were to bo earned By that bill of lading the 
goods were to be earned by the master of the vessel for and on 
account of Lethbridge, to bo deliveied to him in case tho bill 
of lading should not be assigned, and if it should then 
to the assignee Tho goods, therefore, still continued m the 
possession of the master of the vessel, not as m the case of a 
common carrier, but as a person canymg them on behalf of Letn 
bridge There is no breach of duty on the part of Lethbndgo 
as he stipulates under the original contract that the price is to 
ho paid on the delivery of the bill of lading It is clearly con- 
templated by tho original contioct that, by the bill of lading, 
Lethbridge should retain control ovei the property ’ 

Now here those goods weic delivered by Cohen Brothers and 
Co , it IS true, in the bags which had been sont by Schilirzi and 
Co , but they were made over to tho defend ints in order to bo 
delivered by them to Eagleton and Co who were intended by 
Cohen Brotheis and Co to retain control over the property It 
IS a question of intention ieall> AN ith what intention were the 
poppy-soods put into the bags at Patna and delivered to the 
Railway Company’ Not witli tho intention certunlj that tie 
property should pa«3 at once to Schilizzi and Co , becau e the 
parties vlid not intend to pwt with tin. propeitv till the price was 
paid What they intended nos, either that the goods -liould re- 
32 
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Fagieton main thoir property, or that (as they had arranged) they shonld 
E i' R7 property of the plaintiff, Eagleton, until he received the 

price from Schilizzi and Co, and delivered o^er the goods 
Therefore, the objection which was taken, that the matter was 
decided by the putting of the seeds into tlie bags of Schilw/i and 
Co at Patna and that the property passed to them thereby, I 
think fails 

Iho defendants rest their defence upon two grounds They 
say that, when the goods had arrived at Howrah, and the claim 
was made bj Toulmm and Co , they teJognphed to Cohen 
Brothers and Co who were the principals and who had delivered 
the goods to them, and tliey received instructions from Cohen 
Brothers and Go not to deliver to the plaintiff, and were direct 
ed to deliver as they did to Toulmm and Co Now, if Cohen 
Brothers and Co Ind no power to revoke then authority, or to 
recede from what thoj had agreed to with Eagleton, the defend 
ants, tlio Railwaj Company could not bo in a bettor position 
they could not derive from Cohen Brothers and Co, any greater 
autlionty than Cohen Brothers and Co had 

There is a circumstance in the cose which looks os if the phinl 
iff was not then aware of his precise position, and thought that 
Cohen Brothers and Co still retained somo power over the goods 
because ho said he would telegraph to them for instructions 
But his doing that would not alter lus legal position Ho was 
m the position of a person who was an agent having wlmt is 
commonly called an autliority coupled with an interest In 
reality it was tins An agreement had been entered into botwren 
Cohen Brothers and Co and the plaintiff upon a sufficient consi 
deration by virtue of which the plaintiff had accepted bills and 
put himself under pecuniary liabilities , and Cohen Brothers 
and Co had given to the plaintiff the right to receive these good'^ 
to meot the liabilities It was an authority gi\ on for the purpose 
of securing a bciieGt to Eagleton upon a good consideration 
proceeding from him That could not bo revoked It was an 
authority coupled with an interest and Cohen Brothers and Co 
had no right to revoke it If the} could do that, thej would he 
receding from an agreement which ms binding on them and 
resuming property winch had passed to Fagieton and Co fof ^ 
good consideration flies had no power to say to Eagleton ‘^wc 
won t allow sou to got the goods joti are bound to pa} the bilb 
} on have acet pted for us, hat Iho goods must go to somo one else 
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The defend'xnts rested their cise also upon inothtr ground 
’Ihe} svulToulmm \nd Co were the poisons entitled to receive 
these good«, ^\c ln% 0 delnered tliemto the piopei personsjund aie 
therefore not liable to the plaintiff Tint the) might set up such 
i cace 'I'J that is 'shownbi adeci»ioiitvluch\\a8 not referred to in 
the eonr»e of the argument before ns, though sei ci al other cases 
nearly to the sime effectMeiecited. In S/ « ridan % The^eii Quay 
Company, it was held by the Lorn t that a carnoi is not estopped 
fromai>'puting the title of the sender of the goods and may deliver 
to the true on ner According to that doctrine, if the defendants 
could show that Toulmm and Co weie tbe true onneis of the 
poppy seed, I think they might have had a good anowei to the 
plaintiff’s suit It therefore beco DOS necegsarj to see precisely 
w hat was the nature of the title of Toulmm and Co It is set out 
by Maukbi, J , in Ins judgment thus, rends the portion of the 
judgment of ITabkbv, J, reliting to the transactnns between 
Cohen and ronlmm) —Now the learned Judge came to the con* 
elusion that the propertj was in Joulmin and Co, and that the 
Railwaj Companj had a right to deliver the goods to them , but 
the principles winch are applicable to the nresent ciso arc liid 
down lu the judgment of the House of Lords in the case of Iloare 
V I)res*er (-) It is necessary to, state the facts m tliat case to show 
how the law as there Irttd down is applicable to this caee Ihe 
facts there were these ‘ N, a timber merchant in Sweden, had 
dealings with D, a merchant m London, and sent him caigoes of 
timber, which D disposed of on <% del cudere commission, and in 
respect of which N drew bilU on D In September 1853 the 
accounts between them weie unsettled but D claimed a conaiQor 
able balance is due to himself On the 2yth September N w rote 
to saj that ho expected bills of lading from two captfius (whom 
he named), and that ho had drawn for a certain amount on D 
On the 24th October H and Co , merchants in London received 
through K, their agent, and the maniger of their business m 
Sweden, a letter fiom N in which lie cncloatd a Icttci to 0 wheie- 
by he drew on D for 41,812 which he cl mned is due to Inmstlf 
from D In the letter to U and Co , N dtsired that this 
tnclosiire might be handed to D and on Ins icceptmg the 
draft, and acknowledging the corroctne s of au accompanj mg 
account, and the fact that N hid duly doluortd all the caigoes of 

timbercontractedforbetweonthein,e-vceptoue,pirticulailv mined, 
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tagloton t]iat thou H and Co 'aere loli'ind tol) tbo fclire© bills of Hdmg of 
E I By three ships, also nimod bnt if he would Dofc accept the diAft, nor 
— gfie the required aci.noirJedgment, then Hand Co nereteniiure 
the cargoes and sell them andN diew on H and Co drafts to 
the itnount of £I 300 This letter was read to D, who hesitated 
to accept the draft foi €1,312, declaring that he was largely m 
advance to N It n xs left in bis bill box for acceptance on the 
morniug of the 21th October, and a foimal letter, demanding 
compliance uitli tho conditions of H, was wntton to Inm by H 
and Co In tho coorso ot tho same day D wrote to H and Co, 
requesting the loan of tho bills of lading, saying, ‘ AVc will return 
them to jou, if fiom any eanso wo do not accept tho bill for 

1,1,312’ they weie sent to him On the same da_), but afterDs 
request had boon complied with II md Co accepted tho first of 
N’s diafts and wioto to him that tbo} would 'gi>o protection’ to 
dll On the tnyruing ot the 25t?i October, a dork ot JI if d Co 
learned it D's c untnig houvo th it tho draft for i.1,‘512 had not 
been a ceptod but m the middle of tliol day it wiis sent to U 
and Co aoco] tod D, howeiei, refused to give up the bills of 
lading, and, < n ti o idiice of n solicitor (obtained before bo bad 
accepted the diafi fot £1 312), attached the goods in the hands 
of H and Ou I he^ bi ought in action against him to recover the 
billsot lading, and lie filed n bill to stay ♦ho action It was held 
by the House of Lords that D (Dics^^or) liad notsneh an oqmtablc 
right on account of any thing that )ecniiedon tho 2 1th of Octo 
bei, as would pioiad giinst ilit legal rights which tlio plaintiffs 
had acquired by receiving the bill of lading Tiio then Solicitor- 
General, Lord Cairija, m ai gumg the caso fen Di esser, i aiscd three 
que«tioijs showing do ijJy tbo now which was i iXtii of tlio nature 
of the case aud tlie title wJncb wouldbo gnen by suchatiun ac 
tion ns thw Ho eaid ‘ He qiic«'ttoiis here nretlneo Iirst 
whetbor a'! between N nboni and Dresser’ (in this ea-^ebotwectt 
Colit n Rrothori and Co ud 'loubnm and Co) *' there was m 
equity, a right on tho part f Diosstr toioqoiro that tho particular 
cargoes incntioiiod in ^ iihoin s letters should be sent to lum 
Secondly, whether ll< ir and C haiing been oiiginally tic 
o^tnts, and nothing inon of Non burn acquired n higher title tc 
the timber by reason 1 1 tlu tn^mgenitnis wl ich tluy came under 
m respect of ilnst targoea’’ Hire the que tion is whetltr 
Fagloton, ha\iiigbttii an igont ofColitu Ilrotlu raiind Co, woiill 
nc juiro a liighor title by n as n of tboi ngagi inenis hu came under 
m respect of thi fi« td« which weiOhcnt " Jiiird, whether nt the 



^^EONG^UL DtLlVEET. 


253 


time Iloare ami Co came Under tliese engagement'!, tliey had LbeUio 
notice of the rights of Dre-'ser is igamst Noribom \Mth respect to ^ 
the eqiiitj ilroidy mentioned The tv hole case was put us the 
case of iu equitable title as igainst a legal title, and tho necessity 
of there being notice of the equitable title in order that it should 
prevail Lord Cranworth "iid (and this lemaik ipphos to the 
nature of the title of Toulmin ind Co ) “ The difference between 
law and equity I take to bt this that if there has been an en- 
gagement to appropriate a pir*icular cargo, or an engagement to 
satisfy 1 contract out of a paiticular thing such is to appropriate 
1 part of a larger cargo, in either of those cases equity will 
interfere, m the one case to deiree whit m truth is i specific 
performance, or soraothnig vor} like i specilic ptiformance, 
of the contrict to appropnatt i particuUi car^o and 
in the othei, to give the purchaser a lien upon tli laigtr 
cargo, in order to enable him to satisfy him elf of thesmillti 
demand” lie then gave an illustration and siid “But I 
ippreheud that neither m equity nor iii law cm there be any 
jurisdiction to say, that because there is properij of tho person 
who ought to hive fulfilled Ins contract, thercfoie you can make 
that propertj available foi the specific perloimancc Of the 
engagement” His Lordship smd he thought it npces'ir} to say 
that much, although the question did not properly arise in that 
ca«e and then lie made a remark winch is ipplicible to the con 
tout on m this case, that there wis sullicieiit in tho oonospond 
cnco to fix Eagleton and Co with notice of the oiture of the title 
of Toulmin and Co He said, speaking of what took place with 
the clerk in the conutmg house “ But when thvt is looked it 
strictl} and critically, I quite igree with an observation that 
was made lu thecoui«e ofargument, that met cautile transactions 
would be altogether un'»afe if that is to bo taken as notice ' bo 
1 ere I think it inav be said that if the oapre'^sions in the letters, 
that these seeds were to be delivered to Schilizzi and Co through 
Toulmin and Co , were to be tieatcd as notice to the pKmliff, 

1 agloton, of the rights winch Toulmin ind Co had uudtr the 
contract with Colicn lliothcrs ind Co mercantile tiaiisactious 
would be altogether unsafe Theio was nothing in tint torre 
spondcnce winch could lead b igleton to suppose that there was 
anj t-pocial imngeiuent between Cohen Hrotheis and Co and 
loulmiii aud Co I think that wo ought not to hold thit the 
pKintiff hid notice bj the letters oi the title of Toulmin ind Co 
There is inotlicr icmirk lu the course of tint ca®e wlucli i- 
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„kion applicable to tbe present, with respect to what passed when the 
j” py clerks mot m the counting house, ind one said to the other th it 
— the pioceeding was a stnnge one, and, on Noriboms part, a 
leguHr swindle Lord Wensleydale also gave judgment to tie 
sime effect as tl e Loid Chancellor and Lord Cranworth He 
spoke of tlieic being a bill of lading But I hai e already si onn 
that the bill of lading makes no diffeience, because the rci 
question is whether the propeity passed to the plaiutiff, and 
whether it passed by the endorsement of a bill of lading, or hy 
deliver} ol the Railwaj receipt does not matter 

Therefore the lesult is this that the title of ioulmm and Co 
was at m st only an equitable one It did not even amount t) 
an equitable lien on these particular goods It was a right which 
loultnin ind Co could hive enforced against Cohen Brothers 
and Co, but, being onl} a right, it cmld not prevail against i 
poison who had had tnnsferud to him tho property mtlc 
goods, and who had the right of posses ion, unless at the ti no 
of the transfer ho had notice of it If it were clear thit Eaeic 
ton had notice of these transactions between Toulnnn and Co 
and Lohon and Co the nght ot Toulmm and Co would have 
prevailed igaint his I do not thinn it ran bo said tha* he bad 
noticed lie had acquired property m the seeds by the delivorj 
of the Railway receipt Tho defendants hid engaged to deliver 
them to him, and unless they could show that Ioulmm ami Co 
had a superior title to his, a title which would have enabled thcni 
to rocov er tho goods from him, the defendants were not justified 
in delivering the goods to them and arc liable for tho wrongful 
delivery 

In ray opinion tho decision to which tho learned Judge cauio 
that Lagictoii s title was to be treated merely as the right of an 
agent and not ns that of » person who had i property ami riaht 
of possession in thes goods is not correct 

Tlio ikcrco in favour of tin, defendants must bo reversed ''ud 
a decree made in favoir of tho pHuitill for Rs 5 588 f 
interest at tlic ordinary rate of G per cent from tlie 20th Jmu 
1 87 1, aod costs of suit to be taxed on scale Is o 2 

llAcniinaON T —I tun of the same opinion Ilio plmdiU 
accepted bills to a large amount for Col on Brothers and C 
upon their j romi'o tli it seeds would I o «e»t down to him at once 
to place him in funds to meet tho'-o bills an 1 there was an cx 
pre s understanding {as appears fiom the letters which passd 
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between Cohen Brothers anil the plamtifi) that, when goods were 
despatched to Calciitta, they shonld be consigned to Eagleton and 
Co , who were to use the Rulwaj receipts for such goods for the 
purpose of what is called financing T-he bags of ‘■eed, the snb 
]pct of tins suit were consigned to 1 agleton and Co under that 
agreement, and the Hailwny receipt was made out m Eagleton 
and Co 's name and was sent to the plaintiff and I have no doubt 
wbatevei that the intention of Cohen Brothers and Co in so 
consigning the goods and giving the Railway receipt to Eagleton 
and Co , was that it should pacs as m law I think it did p iss, 
the right of possession and property m tliest bags of seed to 
Figleton and Co , so as to en ible the plaintiff to receive the price 
payable for them The plaintiff, then ha 1 a s ihstantial interest 
in the consignment and was not a mere agent of Cohen Brothers 
Under these circumstances, the Railway Company, having in the 
first instance granted a receipt for the goods in which they 
named Eagleton and Co as con«ignces, and stated that the good? 
would not be given up except upon the order of the consignees 
received from Eagleton and Co the freight which had to be paid 
for tbis consignment before delivery I say tint they received 
the freight from Eagleton and Co , because althougli it was re 
ceived from tbe hands of Schilizzi aud Co s siiCrfr, it was 
BO received upon the order of Eigleton aud Co, and on their 
indicating, by tbeir written order on tho Kailwdy receipt, the 
person to whom actual delivery was to be made and by whom 
the freight was to be paid The Railway Coni) any, having 
received the freight from the plaintiff, further f romised to deli 
verthobagsof seed as directed by him Looking at all the'^e 
circumstances, it appears to me that tl e R iilway Company w ere 
not entitled eventually to refuse delivery ot the Goods to Eagle- 
ton and Co , and that they were not justified in delivering to 
'Joulmin and Co under the telegi am from Cohet Brothers It 
may bo Cohen Brothers have broken thi agieenient which they 
made with Toulmin and Co and that, as against Cohen Bi others, 
Toulmin and Co would have been entitled to lecover the price of 
these goods But the plaintiff had no notice of any rights e\ist- 
ing in those specific bags of seed on the part of loulunn and Co 
and ho had a substantial interest m the goods, and was not the 
mere agent of Cohen Brothers, and I think that he was entitled 
to 1 old them as ngainct Colion Brothers, and therefore as against 
Toulmin ind Co 

Decree ret frsed 


Eagleton 

F I Ry 
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Tile Indian Law Reports, VoL XXL (Madras) Series, 
Page 172. 


APPELLATE CIVIL. 


Before Mr. .hsttce Subtamania Ayi/ar, and 
Mi . Justice Benson. 

MADRAS RAILWAY COMPANY 

(DbPPNDAKT), PsTniONBa, 


GOVINDA ROW (Plaintiff), Respondim.* 

Contract Act — Jet IXo/ 18“-, S 7"^^ Iiattu,ag$ Ael-^Ael AVo/189 \S "2— 
C7o»cftlion under uhxch goods deepaiched by roift ay — DelerioroUon— 
Remoteness of d<iniaye 

The plftiatiif who was a tailor dcliTtrcd a sewjns mncliine and some 

cloths to the Midrns Railway Company (tho defendant) to be etot to a 

pltico where lie expected to cat ry on Ins bnsiness with special proSt hj" 
ren«oii of a forthcoming festiral Throngh the fault of the Compm^s 
servants the goods were delayed in transmission and wore not deluered 
until home days after the conclusion of the festival 'Ihe pKintiff hsd 
gireii no notice to the Coropany that the goods were required to ho delr 
a cred within a fi\ed time for nny special purpose, and he had signed a 
fonvanling note under a ‘•tatement that ho agreed to be boumi hj 
conditions nt the back mid one of those conditions was to the effect that 
the Cotnpanj is not lialile " for nny loss of or damage to nny goods what 
esvcUj TcasQu. of accwlcutalQcnwacwwiaUle delays \\\ trawavt v>? wtUcrwise 
The plaintiff now sued to rceoTcr from the Company a sum on account of 
his estimated protits and the travelling expcii'-es of himself mid his n«'ist 
nnt nt the place of dclitcry and thiir expenses for food and lodging wIiil'’ 
there • 

JTfl'l (1), that ns tlio plaintiff had not shown that the goods had 
undergone dclerionition in rnlut or otlurwise the condition nhorc cite<l 
WAS not void under Railways Act, 18 h) Section 72 nUhongli it had not 
been approied by the C»ovfnior f»eiierol m Conncil 

(2). that the pi untiff was liouml In the condition even if he was m fa^l 
ignorant of its effect , 

( I) that the clnmngen cl iimnl wore too remote 

• Cm! Ben* on Petition No 80 of 1897. 
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Petition under Section 25 of tlie ProTincial Smill Cause Courts tiadras 
Act praying tlio High Court to revise the decri-o of P S Guru- Eadwaj 
murti Ajynr, District Jlunsif of Erode, in Sinall Cause Suit OorindaEow 
No 1490 of 1896 ' 

A suit for damages was brought by the plaintiff against the 
Madras Eailway Company under the following cncuinstances 
The plaintiff is as a tailor In view to make special profit at 
Karamadai during the car festival to be hold at that place he 
dehvered a ‘sewing machine and a bundle of cloths to the defend 
ant Company at the I rode Eailway Station on the 29th February 
1896 to despatch to that place The plaintiff svent to Karamadai 
and waited there till the IStli of March when the festival was 
over, but the goods were not delivered to him until the 26th of 
March The plaintiff gave no notice ot Iho pmposes for which 
they were despatched and it appeared that he bad placed hi' 
signature on tho forwarding note under a statement that he svas 
osvare of tlie conditions on the hack of the note and agreed to 
he bound thereby and on the back of the note there were certain 
conditions including tliat set ont above The damages claimed 
were the railway fare of the plaintiff and his a«8istant to Kara 
madai and their expenses there, including the rent paid for tho 
shop and also the special profit expected to he earned at Kai amadai 
at the time of the car festival and tho ordinary profit expected 
to be earned during the subsequent days when the sewing 
machine and tlie clctlis wore in charge of the defendants 

The District Sfunsif pi=‘!ed a decree for Rs 16 4-0, being tho 
amount of the railu ay fan of tho plaintiff and his assistant to and 
from Karamadai and tho sum actually spent by him when there 

Tlio defendant preferred this petition 

Ifr R A NiliQM. for Petitionei. 

Respondent was not represented. 

Mr It 1 Nilson —Railways Act, 1390, Section 72, does not 
apply here as tin re was no loss, destruction or deterioration 
Consequently , the conditions on the forwarding note afford a 
complete answer to tlie suit Moreover, the damages claimed 
are too reraoti and indirect These damages did not an«o 
naturalli nor did tic Company know that such \\ould be the 
result of non deliver\ not having been informed of the object or 
purpose with which tho goods were sent Contract Act, Section 
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73, Great Western Railnay Co v Redmatjne ,0) Woo(^gcr^ 
Great ll'e^/ern Raihtaj/ Company ,&) Simpsun London anil 
w Kojfti-lVestern Railuay Co ,(3) Majuo on Daiinge's, pa^e 300. 

SfjBi \MANiA Aytap J *— The plaintiff, a tailor, with a view to 
maho special profits *ltiring Iho car festival at a place called 
Karamad 11 in the Coimbatoie Di^tiict ontriistod to the dofend- 
mts, the Madi is Raih% ly Coiopanj, on the 29th rebntar) 
189(), Ins sowing machine ami a cloth bundle to bo earned from 
Erode and to be delivered to him at Koramadai Ihe defend 
lilts wore, however not told why the ai tides wore sent 
'llirougli the fault f tho defondaiifs’ servants the articles wore 
not earned to Kiiramadai until long after tho date by which thej 
should in the u-sual course, have arrived at th t station Before 
thov reached the place the festival had come to an end Iho 
plaintiff who hid w uted at FCaramadai foi a number of dajs 
O'vpccting tho arrival of tho articles, having returned to Erode, 
the articles weic transmitted hack and wcie delivered to him 
thoio on tlu 2hth ifarcli IbOC 

Hie plaintiff sued for damigos sud to have been sustained b) 
him m consoiiia nc« of tho dcinj m tho deliverv ot the article* 
'iho District Munsif _'ave him a docroo foi Its 16*4 0 being the 
Eailw vv faro of the phuntiff ind his assist nit from Erode to 
Kinafnidit and back in I thoir oxponsos for food anti lodging 
while it K ir itiiti<lai 

1 Im lust tpic lion that nii->is i'-, whethor the pi untiff i-^ pn* 
chided fiom in iint lining tins by ono of the condition* 

printed on the hack of the forwarding note, Exhibit I 'Hint 
conditiou IS ti) ilio i ITcct that the defend nits are not responsible 
for in} Irss of, Or <1 nnngi to^ iho good-, b} reason of nccidcntsl 
or unavoidable dehi} in trancit or othtiuisc It no doubt 
appo irs tbijt J,\hibit I na!> niitlicr read nor taplainod to tlu 
plaintiff But, iisMimuig tint lio was m fact ignorant of the 
condition 111 qiiftion, tfuit dots not affect tho hiiuhng chanc 
tor of tho c 'utrict t vidi need bv l,ilii1)it I, iimsniiith iis in tie 
portion thereof which bears his mark it is oTprC'-h sinted that 
lie was aware of the conditions «n the fiick and tint ho igricd 
to til nrtiilts being eirned subject to such ci ndition'* (R^’’ 
Jlrui H, ]j .T.in Varh r v Soutl Failern Railica’j Co'*) ff‘' 

(1) t P K r,’\20 (.0Lll,2Cr 318 

O) l-U , 1 g u D (*) t 1., 2 C l* D , 4lfl nt p 
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IS therefore precladcd from mamt lining tins suit, unless such ilndraa 

a condition i» void under Section 7- of the Indian Railways 

Act The question then is whothci the contract between tho GovindaRow 

plaintiff and the defendants m so far as it purports to evoner- 

ate the latter from respou&ibiht) for delay is, as held bv the 

Di«trjct Muusif, void uiidei Section 72 of the Railways Act JX 

of IS'^O In di«cu<!''mg this point I shall proceed on the faiipposi 

tion tint the condition covtis a deU} which, as found heie, was 

neither accidental noi unaaoidablo The section leferied torn 

so far as it is material for our prevent purpose runs tlius 

‘^72 (1) The responsibility of a Railn ij Adinini«tiation for 
“ the loss, destruction or dcltnorition of goods dolivci od 

•'to the. administration to bt oairitd by r ulw ly shill, subjeet to 
"the other provisions of this Act, bo that of a b idee under Stc- 
“ tions 151, 152 and 161 of the Indi m Contract Vet 1S72 

“ (2) An agreement purporting to limit that responsibility 
“ shall, m so far a's it puiports to tllect such limitation, bo void 

unless it — 

* * * if 

“ {h) is otheiwisc in a form appiovul tho (•ovornoi Gtner il 
“m CouuLil 

* * * #» 

Now, in thi prevent case, there wa* no lovs or dcstiuction of 
the articles consigned and tho applicability of tho section to tin. 
case depends upon tho question i\hetlici there i\as, within tho 
meaning of the enactment, a dottriui ition," for winch tho 
contract purpoi ts to render the defend ints not lespoubibk smut 
the words “damigo to the ^oods m the contract m-iy bo taken 
to comprehend deterioration The word detcuoration imports 
the becoming reduced either m qiiihty or in \alue (»£. the 
Standard Dictionary) Having rtgiid to tlio iiatmc of tho 
articles and to the voi j limited delaj, it is not possible to suggest 
that anj deterioration in quality could lia\o taken place A- 
regards the value of the cloth, however, it might well hi\o been 
shown to have bt en otherwise will rtfertnee to what was liiil 
down in iriljon v Laveashtre and YoiJshxre Barluaij Co 0) 


(1) 30 L J , C P 232 
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’Ihore tho plaintiff, a cap manufacturer, sued the defonclanta for 
damages caused bj the improper delay in delivering some cloth 
llio plaintiff had bouglit the article with a view to make it into 
caps for sale duiing the spring season of the year, but owing lo 
the delaj m transit the plaintiff was unable to sell or use any 
part of it or to manufacture my part of it into caps for sale m 
that season Referring to tlie fall in the value of tho cloth that 
could be shown to haac taken place in consequence of tho same 
arriving at a time when it was less in demand and less capable 
of being applied to an immediate use, Williams, Willls and 
Klatinq, JJ , spoke of it as deterioration,” and those learned 
Judges as well as Ryles, J , held that in respect of such fall, tho 
saim bcuig tho diiectand natural result of tho delaj, tho carrier 
w IS liable eveu m the absence of notice of tho purpose for which 
tho article was sent Cleail), therefore, in tlio case before us if 
tho plauititl hid alleged aud proved that, owing fo the loss of 
the special opportuDit) for salt of which he ^^JshoJ to take ad 
vantage tht cloth had fallen in value compaied to what he could 
have got for it liad ho been able to dispose of it at Kammadai 
IS lit intended, the plaintiff iiould have been entitled ton Boding 
tl at there was a 'deterioration” within tho moaning of Section 
7i, und that tho condition rohed on as operating to limit the 
rcspunsibilit) of tho dofendants iii respect of such deterioration 
is \oid, inasmuch as the coutrict is not shown to havo complud 
with tlio provision contained m clause (6) of tho section 
tho plaintiff did not allege and prove tlmt there was an^ deterior- 
ation as just expl lined Section 72 does not, theroforo, opplj 
tlio ca«o, and it follows that the condition lu question precludes 
tho plaintiff from claiming tho damages awarded to him by 
the District Muiisif, smeo tlioj iiro not duo to anj dctenoratioa 
of the articles consigned I should add that tliore was onofhtr 
objection, winch tho District Muosif overlooked, to those damages 
being allowed 'lliey consist is will bo seen from what has 
alriadj been stated, of the trainogo for tho pi imtiff and Jus 
a-ssistant from Lrodo to Kararo id ii and back, rent p iid at Kara* 
inadai for tho shop engaged by tho plnmtifT for doing his work 
as a tailor and food txpoD'es for the pJ iintifT and his assistant 
dtinng tho time thoj w ore waiting at Kararaidat for tJio orriiaJ 
of tho articles It is •■carcolj ntcts'arj to point out thnt 
none of these i xpenses was tiu proximate ami direct conse- 
quence of tho dtlaj in tho delivery of tho articles and were 
therefore not awardnblo as natural damages— seo U'oodger v* 
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Great Wester). Badnay Company W md (?ce v Lancashire anl Madras 
Yorhshtre Sy Go W—as the difference between the price whicli 
coold haie been obtained at the festival and that on the date when Gov udaRow 
the cloth was rotnrned to the plaintiff wonld have been — IWi^on 
V Lancashire and Yorkdiire Ry Co(?) — already cited No doubt 
had the plaintiff caused mtinntion to bo given to the defendants 
when the articles were entrusted to them that he w anted them lor 
sale or use at the festival, it maj bo tl at the items allowed by the 
District Munsif would be awardable »s damages within the con* 

<c«ipZalion of the parties But, as all eady stated the defendants * 

Were not mformed, when they undoitooLto carry the goods, th it 
these were required by the plaintiff at the specific time at which 
ind for the specific purpose for which hi^ wanted them at Kara- 
tnadai iho items allowed b> tlie District Munsit were tberetore 
too remote and onght not to have boen dtireed 

For all the reasons stated above I vonid set aside the dccieeof 
the District ^lunsif and dismiss the suit but in the circumst mce't, 
without costs 

Bbvsok J —The question foi our decision is how far the 11 nl* 
waj CompaDj is liable for damages said to have been c msed to 
the plaintiff b) the Company’s failure to deliver certain goods to 
the plaintiff withm a leasooable time after they were entrusted to 
the Company to be carried from Lrodo to Karamadai It is 
admitted that the Bail wav Company had no notice that the goods 
were required to be delivered witbiu a fixed time for any special 
reason Apart from any special cuotiaot, the lesponsibility of a 
Railway Company for the loss, destruction or deterioration ot 
goods is declared by Section 72 of the Hallways Act {IX ot 1890) 
to be tliat of a bailee us debnod in bcctioub 151 lc>2 ii d lol ot 
the Indian Contract Act and the last section enacts that if, by 
the fault of the bailee, the goods are not returnod, delivered or 
tendered at the proper time he is responsible to the btilor for 
any lo'^s, destruction or detenor itiuu ot the goods from that 
time ” In tho present case there was no los'i or destruction of 
the goods — nor was there any change in the absolute condition 
of the goods, but the word ‘ deteiioiatiou is wide enough to 
cover a falling off in tho value ot tho good:> due to their no^ 
haviug boen delivered m time to enable tbc plaintiff to take id 
vantage of tho special market which would havt. bten available 
during the festival at Karamadai it they had been delivered m 

LR -or 318 (•’)30LJ,Ei«sh,U ( ) 30 LJ C P, 23i 
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Madma (3uo tiiiio In other words, *he plaintiff might have claimt 1 as 
Railwaj damages the difference between the ordinary v iliio of the goods 
ro\iulaEow at Karamadoi and tho special value winch thei would bavo bad 
if tliey had been delnored to him at the time contemplated so as 
to be available for the special marl et then existing at Karamadai 
(irtfsoiJ V iaiicos/nre and Yoilshtrc Ry Cu (i) iitd illustration 
(q) to Section 73 of the Indian Contract Act, which illusrntion 
appears to ho based on tho Cnglish case) Tlie plaintiff, how 
ever, did not allege or prove any such ‘deterioration,” tboujii 
theie was a vague claim and v iguo evidence as to “ loss of profit ' 
owing to delay in delivery It was, however, distinctly held in 
tho above case, and illustration (g) to Section 73 of the Contract 
Act distinctly shows that tho plaintiff could not in such a ctso 
rLCo\crany damages tor loss of profit If ‘ detenoiatiou m 
the sense above stated had been pro\ ed, the llaihvay Oompaii) 
would not have been protected by tho bptoiol contrict on tl c 
b lok 01 the forwarding note to the effect that tho Coiiipany is 
not liable for any loss ot or d image to, any goods wh vtevor 1) 
roasou of accidental or unavoidable delays lu tiausit or other* 
wist, since the contract does not exclude “ deterioration m 
tho ibc rt sense, but only loss of, or damage to, the goods uiilc«s 
indeed the words damage to tho goods ’ can be hold to inclodi 
‘ dotoiioiation ' due to extrinsic causes hven if they conM ^ ^ 
so held (and I think it would be a strain on tho langu igo to do 
so), there is still the objection that it is not shown that tho cod 
tinit was in a form approved by tbo Goiernor-Gincral id 
C ouncil IS itquireil by bettioii 72 of tho llailways Act, audit 
may well be doubted wliether sanction would have been giicD 
foi so unreas mbio a contract X or all tlteso re isous tl o 
District Munsif wo'*, i think, right in disallowing the jilaintilTfl 
claim for loss of pioiits, but I thmk he w is wrong in allowing 
the plaiiitill tho r iil f in ot hiinsolf and his iissistant fiom Erode 
to Kuraimdai and back, and tho cost of their food and lodging 
at Karinmdai Such diinagcs could not b ivc been in the cm 
tcmplati n of tho p vrties when tiny made tlu contract nor tu 
(hey boKuid to h ive imtorally m-^cn in tho usual course of things 
from tho hroich, smeo t^t Koilway Coni| any Jind no notice »f 
thorcisoiiwhy tlie thiiig> ntro htii g sent to Kamm idni, or i f 
tho nrringtmtMt*i which tho pi iiiitifT was making to iitilMO tl O’ ' 
there In other w ords, these damages aru too remote and do not 
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fall -within the piirvie\\ of Section 73 of the Contract Act I Jladms 
agree, tlitiefc'ro, in holding that the decree must be set abide Kaiimy 
and tho suit dismissed, but in .ill the circumstances ^'ithout GoTindaKow, 

CObt. 


The Indian Law Reports, Vol. XXVII (Bombay) Series, 
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APPELLATE CIVIL 


Before Ur. JnUice Gionc ami Mr. Justice Aston. 
JiALKABJUN SHIDAPa (OnoiNAL Plunhh), AyPI:LU^T, 

THB SOUTHERN MAHRATTa BAILWAT COMPANY 
(Ol'to]^At DrPESDiNrs), Besiondfjjts 

Urtdrtij/ CowpoHj/— C-'iirria'/e of gi,<»h — Co«(ra''t— Porntniion of rnutract — 1003 

R*ilet of Comiani/ fi r lotmgntnent of g 0(is~Rr hooking if /outli iflei ’ *' 

arriioJ al original deitmatum—InihuHiont lo Sloln ii Hosier In re look 

Iho rule? o£a Ilailw ly Coinpnn) pic^cnbed certain procedure Icr the 
booking; of guoda 111 accuidaiKO nth (huso rules c<.rtaiu goods uerc 
booked fiom 'Inehinopol j to Bagnlkot The plaintiff reipief^ted A the 
goods clerk and Htotion Master at Hotgi (on defendants Eiilwar), to hove 
tliL goods i( lioohcd frotii Bjgilkotr to lloigi, lud for this purpose handed 
him the Railn-»^ receipt « ith a nniten ipphcaticu, whiih, hovfner, «as 
not in the form ot consignment note used hj the Company A accordingly 
sent a service telogr no to the Station Mavlei «t Bagalkot asking him to 
re-book the goods The station Moster there did not ro-hnok the goods and 
they were dcliTOrcd at Uagalkot 1 he plaintilf sued the Rnihvny Company 
for damages for nm-ticlivcrj at llotgi 

Jlel I, that tlio dcfuidant Company lad not coiitiatted mil the plaintiU 
to carry the goods from Digalkot to Dotgi The mere fat t th vt the plamt 
ill g >t A the Station Jla'lei at liotgi to «end a 'cnice telegram to 
Ragalkot did not ccnstituto a c untioct t«i bind the Com] any 

Appfai fiomll M Pi’An, District Jiulgo of Sholapur, confirm- 
ing the clc-tiee pn'ssetl by Rao Salieb Mahadov Slirulli ir, First 
Class Subordinate Judije ot Sholapur 

Suit to reto\ oi damages lot nou-debvery of good-' 


• Second Appeal ^o 340 of llKil 
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KEsroNSinnmr as oaeeiers of goods. 


Mnlkarjun 

Sbidapa 

8 JI Ry 


Tho plaintiff sued the defendant Company to recover as 
(I'lniagps for non-clehvoiy the sum of Bs 813-12-0, bemg the 
pncQ of 15,500 Gocoanats which his agent at Trichinopolj 
consigned to him atBagalkoton the Southern Mahratta Railway 
on the 2Gth Tcbrnar', 1898. 'Ihe Railway receipt was of that 
date 

On the 1st or 2n.d Maich, 1898, the plaintiff requested the 
goods clerk, who was also acting as Station Master at Hotgi (on 
the defendants’ Railway,) to have the consignment re-booked 
from Bngalkot to Hotgi, and for that parposij handed luni a 
written application to that effect, which was not m the form of 
consignment note in use by the Company On tho 2nd March 
tho goods cleik at Ilotgi sent a service telegram to the Station 
Master it Bagalkot, asking him to re-book the consignment On 
tho 0th M irch the Station Master at Bagalkot in reply stated that 
the goods had boon dclnered to one Bhirnapn 

I he plaintiff complained that tho Station Master at Bagalkot 
did not forwaid the goods to Hofgi, and that, therefore, tho 
plaintiff did not receive them He givo notice of liis claim to 
the Compan} on tlio 22nd March and 23rd April, 1898, and now 
sued to recover the above sum as damnges, being tho market 
rate of tho goods at the date at which tho goods ought to hare 
boon received 

I he defendants plcadeil that tho original contract for carnago 
of tho gcio Is fre in Ti iclnnopolj to B igilkof liad been duly per- 
foimcd, and that then w is no valnl contract foi thoir further 
convi >nnco from Bagalkot to Ilotgi timt the Hotgi goods clerk 
hud no lutlioiity to contract for tho ro-bookiiig, Ac 

The Court of fir>t instance dismissed tho suit, holding that 
there had been no c nitract cffectod botwoon tho plaintiff and the 
defendants for tho ro-l>ooking of tJio goods In hts jtidgmeol 
the Siibordiit ite Judge said — 

The question iio»^ is nhetlicr llic t< leRrun of tho IIofj»i gooJx clerk •’f 
tl < 2r 1 llarcJi was suflicient to render ih** contni“t complete an I 

I iiuliT)^ on ilio ilef< lulants to »rrj ilie (jondi from Bignlkot irhentirr 
emrel tnlTotqt si I ilebror tliim to tlie plniotifT Umre Tfie (’omj an) •• 
rule re piirts tl nt tlin hH> Icr of i; w !s when ili livi ntiij them for deipaiel 
tniial. Biitn ncon’<t),nii)« nt m n in tl p |tresrrihf,J form c mtaininfj a declar 
Htion of ttio wiTRht.dcs ripti,n ami place of di'itinntion of H < P*"'' 
con-tipn J On lithierinK lh*» jjooli l » iho Compan) with the coti«>BO 
inenl n to duly oirthsI an 1 Tiled in he rtxciics arweipt an I then Jb' 
contract lo conrc) the Rooili to the place of destination mentioned i* 
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complete There is no separate piOMSion for ic boohing, because it ap llalknrjan 
pears to me that «iich a proTi'ioi is tbongbt nnnece««aiy Goods onct Sbidapa 
b >oked and despatched must an ive at tbcir place jf destination If the g U Ry 
consignee de'ues to have them earned further on to another station, 
there must be a fresh contract, a frcsli consignment note given to the 
Company, and a fresh receipt obtained from them llieic may not bo a 
formal and atti al delivery to tl c consignee tl ere may not be unloading 
and re loading at leait \vl ere tl ere is no objection to send the goods m 
the same wagon or vehicle but there must be a contiact duly made for 
the further conveyance of the goo la and sutl a contract can under the 
Compani s rules only be eEceted by a lonsignment note signed by the 
original consignor or LOiiaigneo There thus to d fferenco between 
boohing and re boohing and that s.eems to me to account for the abscn'’e 
of any specific rule in connection mtl n boohing of goods 

It may he asked why gooda are not booked throjgh The question was 
once raised by the flotgi Goods Clerk who pointed out in his reference to 
the Traffic Manager that the charges from Tru liinopoly for booking goods 
direct to Ilotgi are greater than the charges from Tnchmopoly for book 
ing to Bijapur and thence to Ilotgi (vt fe Fibibit I2>) The charges for 
^ through b loking are still grcatci than the charges for booking first to 
Bagalkot and thence to notgi The Traihe Manager did not allow through 
charges bnt only charges from Bijapiir to llotgi but ho directed that the 
goods must be unloaded and re loaded at the Bijapnr Station (Exhibit 
12t>} Oood^bookcdflomlrlchmopoIymustcoIDemawagonof the S I H 
Company and the wagon cannot be sent on bnt must be returned wichm 
a specified time such a wagon must bo emptied and hence the Traffic 
Manager a direction to the Biyapur Station for unloading and re loading 

Thu? the plaintiff s motive m desiring the goods to be re* 
booked from Bagalkot and brought to Hotgi is easily seen But 
in order to secure that object it was his duty to hand over to the 
Bagalkot Station Master the goods receipt Mid then apply to him 
to book tlie goods to Hotgi undei a new cousignment note The 
handing over of the goods receipt which he had received from 
1 iioliinopoly wojld have nominally amounted to a dehveiy, and 
the contract to carry tlui goods trora Twchrmapoly to Bagalkot 
would have been completely performed on both sides before anew 
contract to carry the goods further oa fiom Bagalkot to Hotgi 
was euteiod into There are witnesses Nos 86, 62, 79, 1 10, 111, 
and 112 oxamiiiod on behalf of the defendant on this point All 
these w itne«ses, who are Goods Clerks, Station Masters and Traffic 
Inspectors of long standing in the employ of the defendant Coin 
pany, st ite that there is a irtually no difference between booking 
and re-booking of goods, and that the Company's rule which 
governs the booking must govern the re booking Lven the 
Hotgi Goods Clerk (llvhibit 03) admits that a consignee wantmg 
34 
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Maikarjan goods to be re bookcdmust, as amlc, pioduto tlie rsilwaj receipt 
Shidipi 'ipply to the Station Alaster of the Station heio the goods 

S M Ry lia^c armed or ire destiued to arn\c 


The ippeal of theLowci GouU’sdo ite« iscontirnied In his 
judt'inent the Judge s ml — 

Iho Comp'inj s contract with tlio plaintiff was to carry bis goods lo 
Bagilhot and deliver them there The contiact is not the subject of tins 
suit Plaintiff does not allcgo that ho was icfiised deln crj of the goods at 
Eagalkol Ills complaint is that he w ished thorn to bo re booked to Ilotgi 
and that tboj A\cro not bo rc booked In his plaint ho alleged that the 
Station Master and Goods Clerk at Hotgi agreed to dcliicrtlio goods to 
him at Uotgi and that the goods were not delivered in puiisuance of tlni 
agreement bj i ea on of a neglect of data on the j art of tlio Station 
Mnstci nt Bagnlkot This suit therefore isforhrcich of a snbscquct t 
contrict entered into bj tl e ( omj anj tluou^h their servant tbo fetation 
Harter at llotgi to cany the goods from Bagalkot to Holpi It is c)c»r 
however from tlic ci ideiico of the Hotgi Station Master that ho could not 
and dll not entci mioanc Midi agreement JIi Kirl skar admit* tiat ^ 
he cannot conUnd tl at any iontiacl was entered inlolictwcen the pUintiff 
and ih Uotgi ''tation Masio flie plaiitiifl lia , theieforo no <“*1* ® 
at tioii The obligation to c ii rj tho goods to Ilotgi can onlt ari*o t* cc 
Iraelu If the Company did tiottoelract or did not agree to rc-lo<k 
llioi t Minot bo liable 


Tho plaintiff appealed to tho Uigb Court 

G S Mvlg loni <ir for the Appclitinl (plaiiitifT) 

Kiri I atncJ (aitli Cranford, Sroun t 5 Co) for Itcspomlcids 
fdofendants) 

Slim a Great Norlheiu Jtmluay CompauijW was referred to 

Cl on L, J —It sot ms quitt clear to 113 that tin mere fact, that 
tho plamtilT got the ^tition Master to send a service tele- 

gram to Uagalkot to ro-book tl o good* from Bagalkot to Uotcij 
canTiot possibly constitute u aalul coiitmct winch w ouhl bind the 
Company, lUid tlio decision of tlo Lonir Appellate Court is per* 
foctly correct 

M 0 must thoroloro, confirm thr decree and reject tho apj’eal 
with costs 


Decree confirmed 


i\) (tsio ttc u, w7 
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The Bombay Law Reporter, Vol. V., Page 9SS. 

Before /In Jnstuc Chandiaiartui and 
Jubltcc Aston 

Gil* RAlLUAy COMPANY', LIMITED 

(Di.IK'JDWl), ApPELIAM 
t 

SAHEBRAil IDIAPPA and oiiiers (Plainphis), Kesiondlnts 

llailati]] (Jotnjiany — Cotxiigitwnl — Lonujnort iqenl changing the eiih 
<1011, tn irhichll e consignment too* ongtnaily agreed to be sent— Consignee, 
ijiioront ef the than jei condition re/usinj to (a\e delnenj of the 
consignment ai of suit 

Flaintifls Agoot A iiai (led tn a coDsignment of 200 ba,,s o£ cocoanuts 
at Delta OannaTaram to be forwirdcd to the plaintiUs at Sholipar 
A\Len tho coeoaiiQte were loided in the Railnaj uagon, K tbe Agent 
o! A removed tbe gan iy bags and lotded the cocoanuts looio in one 
nagon 'Ibe railway receipt as well as tbe label on wagon described 
the consignment as 2u) bags of cocoanut« When tbe consignment 
reached its dciitmation plaintiffs declined to take its deliver} on tlio 
ground that the consignment was not theirs since it was not contained 
m 2j0 bags as described in the receipt Tbe Railwa) Company then sold 
the cocoanuts to meet wharfage freight riaintiffs thereupon sued 
the Railway Company fc>r recovering the damages snstamed by them on 
account of the min delivery of tbe consignment ■ — 

ZTcW (1) that the contract was between N and the Company, und 
assuming that it was a term of it t1 at the goods should be carried in 
bags and delivered to the plaintiffs N himself by his action modified 
the term, and as between him and tho Compiny, he cannot hold the 
latter liable for a breach of it 

(2) that so far as the plaintiffs were concerned the Compan} never 
entered into any contract with tliem, and the pi iintiSs could not sue 
them, whatever cause of action they might ha\e agimst their Agent 

TnE plaintiffs sued to recover Rs 987-10-1 from the defeiidnnt 
Comp iny, being tho amount of dtmages consequent upon the 
non-deli\ ory of n consignmout handed in by pHintiffs’ agent, 
Appaja Appa}a consigned 250 bags full of cocoanuts from 
Delta bannavaratn on the 25th February 1900, a station on the 
East Coast Railway . The Roiln tj Company contended that 
Appaja's Agent Nagayya having signed the KisU Koto they 


ions 

Sept , 16 . 



268 


RCSPONSIBILlTr A*? OARriEI S OF GOODS. 


GIF lly 

6"»hob«iia 

Timappa 


were fioeil from thoir liabilitj to the plaintiffs’ clniia; tn it the 
gmm^ bags w 01 e emptied at the instructions ofNagajja to 
whom the empty bags weie returned j aud that tlie phmtilTs 
liaiing ileclinod to locept the consig^nment when brought toit« 
destination, the dofeudaut sold awvy the goods to meet 
wliarfago, freight, A-c. 

Iho Subordinate Judge held that tht. Iltsk Noto was signed 
bj the authorised igent of the consignor, hut it did not ubsolvo 
the Uailw i.\ Company tiom tlioir Iiabilit} ; tbit tho plnntiffs 
woio entitled to the claim although ho refused to taho delivery 
on tha ground that tho cocovuuts were loose and not in bags 

On ippLal the Oistricl Jiid"o modified this decit.u b) iward- 
mg to plaintiffs Us 8^3 10 0 isdatuiges I'ho following were 
his itaaons — 

"It seems to im. ilillictilt to belicrc tint 'lie « igou toiiniiiui-t 
cocoanuts « Intti urriTcd ut ‘shoUpur diU not coiit-viii tho cuto mats which 
wcTL (Icsj ntthed on u count of pHinttir Iht^ were dc-spitihed from tl 
saoio otaluii from nliich pljintilts cocottio's were liespitcliod Tho 
armed at tlic Suitioo 'o which these wcic tonsigocd ‘Ihoy wcri 
identical III iiiiinhcr and qoalit} ho ono appeared to clitim them The 
uiil} reason to doubt as to th< ir identity is that planitill s consignment 
was 111 big- whereas these were loos^ but fttconhiig to defendants 
story plaintifTii cocoanuts were reinorcd from tboir bags before despatch. 
The dchiv is esplaiiicd !>} the i.ccciitricitics of the duals m the Oodaicn 
Delta 

There IS notinn^ tha.. I can ice to lead to an) snspiciou that tl c 
plnintilT was uiiwilfiog to ink delivery of ihcsu cocoanuts for any other 
reasons than that he did not thiuk the) bt.longcd to Iiiiii which is o 
coiirsp, nn cxi jjti >n d ^loiin i of lefiisal 

" rijp mistake nnsr"* is J hire sail owing to tl c fa t tint pl-iuitiff 
espcctcil his c insigiioicnt 1 1 ai iveinbigi whrrt is the coiisiguratut 
which lie was mk Jt tike i luen arrive 1 I jo e laking defi-iiDu^* 
story ns It siA I Is It nppeirsthi* thAcarting ng nti nt tho Statioiff 
driller) wishing to (lononiist b) only sen ling one waggon re<luc«I tbr 
hulk rfliH consignment by taking it out of tho bags and SLiiduif? * 
loo«i This may or may not hove b in within lh< tarting a, eat* 
poifcrs as » irtiial ngtnt of tl a pK ntiJT nn 1 j latritifT might or might no 
have liad liny eati«a rf action against that ngtnt for il imago or 
livtry ca isp 1 hy the agent h action lull m tins cast oil that is iia| irtiat 
IS tho iltf ndaiit Coroj ans » a ti >o Dofin lant tc m/ any las of caar^ 
nothing 1 1 il ) with the nlkg I « xc ss of p jwtrs an 1 I d i n t "co 
nasjti toiloult iha* till nriing agent ill I arr ing i f >r the dcpit h ' 
tho g>^I« witlnit hags 1 csati it ka, that it wo ill bo any < * *’’ 
person's adi antage to ro despat h tl em 
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I«o\\ no rioubt, It wis tbe agent s tlutj to intorm the phintill tl at the G I P Ry 
goods A\ere despatched loo«e But it seems to me ti it there «as also an ^ 
inquiry on the part of the defendant Company ii all their invoices dc 

connected \ itb this consignment 1 hey describe tl e article^ as being 

ba s of cocoamits Ivenin the label on the waggon coutiining the 
loo e cocoanuts the articles arc so described It was cleaily tlieir duty 
'0 to describe the articles tl at they conld he rccogni«td by the consignee 
As It 1 appeiied by a process ol climin itiuii the Station Master nt Sbola 
pur arm ed nt the conclusion that the cocoanuts weie plan tiff s Lon«ign 
ment’ but the plaintiff was not boui d to accept tli s conilusiun Sup 
pose theie had been sereial consigi ments from \malapuram to Slio i] ur 
to various merchants in the latter ci'y s me of the consignments being 
in bags and some loose would the Station Master I ivc delivered t) cse 
loose Cocoanuts to plaintiff who was expecting coLuanuts in bags-' Certain 
ly not But tlie plimtiff had no means of knowing that this by] othetiial 
ev'e was not the actual tatc of affair-* and that if 1 c took delivery ne 
might not get into "enous troubles with the real consi^nco 1 think then 
hcwasquitcyu tihe I in i ottakiu^ delivery Ihercfore there isawrong 
on the part of the Jlailway Company misdescription of cons gnment and 
a resultant loss to defeudant Deleo Uiit is accordii „Iy liable to damages 
ihe measure of the damages is the difference between the pneo realised 
ut the Company s sale and the pnee realisable on the date when plaintiff 
svould nominally have taken dcliveiy In view of my finding defendants 
are not liable for the estimated value of the gunny I ags which have appa 
rcDtlyheen retained by the carliog j^eiitat Amalapuram 
The defendant appealed to the High Court 
ifr Railes, with liTetm L%Ule and Co , for the Appellant 
Mr N M Samarath, for tho Respoodent 
Ohandbataekap J — TheDistrictJudgcliasawardcdtheplamt- 
ilTs’ claim against tlio Ratlwav Companj, on tho ground that 
it was the Compiny’s action which led tho plaintiff not to take 
delivery owing to a bonajtde mistake as to the identity of the 
goods ’ But that iliiding must be considered along with the 
othe" finding of tho District Judge that the goods wero all put 
in a w agon by the pi nntiff’B agent and that it was the duty of 
the agent to inform the plaimiffs of the fact that though the in 
voices described tho goods as «.eiit m bags, ho had sent them in 
ono wagon Ihis findmg is conju'sive m law to show that the 
plaintiffs’ agent was the person who caused the mistake, and 
that the plaintiff cannot hold the Company responsible foi what 
his agent did in the course of his authority It is not the case 
of tho plaintiffs’ hero nor was it in the Courts below that their 
agent had no authority to transfer the goods from tho bags into 
one wagon, ord further (hero is neither allegation nor proof 
that the Railw ly Company dealt with tho plaintiffs’ agent with 
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notice of the agencj. In this state of the pleadings tvc must 
treifc the case ns ono whore Nagayya, now found to bo jihmtifTs’ 
agent, consigned the goods for delivery to the plaintiffs, the 
contract was between Nagayya and the Company, and as^unnrg 
that it was a teim of it that the goods should ho earned in hags 
and delivered to the plaintiffs, Nagayya himself by liis action 
modified that term and as between liim and the Railway Com- 
pany, ho cannot hold the latter liable for a breach of it So far 
as the plaintiffs are concerned the Company never entered into 
any contract with them and the plomtiffs cannot sue them, wliat- 
over cause of action they may have against their agent 

We must, therefore, ro\orso the deciee and i eject the claim 
With costs tliroiigliont on the respondents 
Decree retersed 


The Indian Law Reports, Vol. I. (Allahabad) Series, 
Page 60. 

BEFORE A FULL BENCH. 

{Sir Robert Sluartf KL^ Chief JuHtcc^ Justice Peaison, 
iUV. Justice Turuer, Ulr. Justice Spanl-io 
and Mr, Justice Oldfield). 

LYELL (DrryvDANT) 

i\ 

OANGA DAI (RtviNTirr) * 

Carrxft - Z)u?y n* tendmy goo 1$ of « rfnnycroM* nninrc— 

Xr/I/o/lSol c 2[IJlofVf^‘^Nrijhij-nce—jtetton/orrm 

penfalion/ r dettnielion o/hfe 

Hi-li (PevrsO'i, J , (Iis^cntinK), thnt ft pcr«on who seiul^ ftnnrticloof* 
i?ftnjer*tMniid c\plo.‘jveii ilure toa Railna) Compan/ to he earned bysarh 
Company, wubnut notifying ta the fcrrant^ of the Company tlio ilantftr 
oti* imturr of tJio urticlc id Iinblc, for the con«r'juoncc'< of anexplo'‘i»‘ 
wlitthcr It occurs in a manner irhicli he couUl not hnreforc.<cen ns probn 
bte or not 

Hrl 1, ftl' > ( I’r sBso’f, ilis*rnting). lliat surh a f erson is liable for th'" 
con^cquenpes of an pxplo«ion oi earring mn maniirr « Inch he conll not 
hare foreseen, if hr omits to tak* nnsoimblc jircrautioii to jirctlud 
n«k of explosion. 

J/p./p of ftii’iatnig damnget tin Irr Jet XII f of ISV*. rlit~uiirl 

• • Af l"'»* oo ler Cl 10 1 f the Lstleri ratent 2 nf 1S75 
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Tni plamtift sued under Act XIII of 18do, to recover 
Ks 9,360 dann^es for the los*5 of hor husband, Babii Ganpat Rai 
deceased The pi iint stated that tho p1amtif!’s husband is 
inthe«er\ice of the East Indian Railway Compauj at Allaha 
bad, and entrusted with the duty of despatching j,oods On the 
29fh JToveinber, 1872, tJie defendant tiirough his SBr% int 
William Henry Pollard, sent to the Allihabad Railway fetation 
a bos containing combustible and dangercns substances for 
despatch to Gwalior, without notifying the contents as he was 
bound to do by law, and the said box was placed as usual in the 
Railwa) Station near the very place where the plaintiff’s hus 
band was performing his duty Soddenly the said box, owing 
to its having been filled with explosive materials, exploded, and 
thereby the plaintiffs husband was wounded in bo serious a 
manner, that ho died from the effects of the injury he had 
received , aod thus, independeotly of the comfort, happiness, 
prospects, and security, which a wife enjoys during the lifetime 
of her husband, the plaintiff has been deprived of tho advan 
tages derivable from hts salary At the timo of the fatal occur* 
ronce the plaintiff’s hnsband was SI years, old, and assuming 
the natural term of human life to be 70 years, the plaintiff has, 
lodependently of his prospects of promotion, sustained a loss to 
the extent claimed, calculated on the salary of the place ho held 
on the date of his death Hence the suit 

The defendant alleged in Ins written statomont (1) that the 
box iQ ijuestion did not contain -my combustible oraangerous 
substance as alleged by tliu plaintiff, and tb-it tho occurrence of 
the explosion was still a mystery to all experts in chemistry, (2) 
that there was no reison to suppose that the plaintiff’s husband 
lost his life through the omission to declare the contents of the 
box in question, for even if it had been marked “dangeious,” 
there would be CMdencc to show that the railway authorities 
would h ive placed the box precisely where it was located before 
despatch, and the deceased would have presumably dealt with 
it in no different manner than he did when the explosion unac- 
countably took place , (3) that the amount of damages laid was 
grossly excessive 

It appeared at the trial that on the I9th of November, 1872, 
the defendant who carried ou tho business of a chemist in Al- 
lahabad, received from a customer at Gwahor an order for cer- 
( vm chcinical«, and among others for a detonating powder He 
delivered this order to an assistant, Mr Pollard, a qualified 
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Lyell chemistj directing him to e^ecnte it and to despatch the articles 
tan^a Dai Tho defendant had previously Supplied his Customers With deto 
— natmg powder composed of equal parts of black siilphiiret of 
antimony and chlorate of potash These ingredients were not 
compounded in the shop but sent to customers in separate bottles 
On this occasion, howevei Mr Pollard, without naving lecoived 
any express orders, pieparod a detonating powder composed of 
one part sulphur and three parts of chlorate of potash, and these 
ingredients he compounded and placed m one bottle Having 
delivered the articles ordered to the packei, Mr Pollard went to 
the defendant and consnlted bun about it The defendant inquir 
ed of Mr Pollard how ho hod prepared the detonating powder 
and Mr Pollard informed him The defendant observed that ho 
supposed the ingredients had been placed m separate bottle« 
Mr Pollard replied that they had been placed m one bottle 
Tho defendant enquiied if that was quite safe Mr Pollard 
said that he had frequently made it in England and k'^pt 
it so He added that the bottles weio being packed and he 
would mark the box " dangerous,” as a precautionary measure, 
to be taken care of by the Railway Company The bottle 
containing m all 1 lb of detonating powder was wrapped lu 
paper and tow and placed with seven other bottles (sinn 
larly prepared) m a box, which was sent by a coolie to the 
Railway Station to be despatched by passenger tram The 
forwarding note which was sent with the box con*^ained no 
description of tho character of the contents Tho box was not 
marked dangerous nor was any notice given, nor did anything 
exist which could suggest to the servants of the Company that 
the box contained any explosive substance or required care in 
manipulation The box was weighed and placed in the parcel 
room Outside the door of the parcel room was a semi circular 
counter, boarded to the floor, with an opening in the centre afford 
ing passage to the parcel room The space enclosed by it was of 
limited extent After attending to Ins duties in connection with 
a train which was leaving tho station, the deceased whose duty 
it was to receive parcol«», directed tlie coolie to bring the box 
from the parcel room He did so, and placed it inside the counter 
and near the passage The deceased, standing at the counter, 
commenced to write the usual receipt, and while he was engaged 
in 80 doing, the contents of the box exploded llio front of tho 
counter was blown out tho deceased was severely wounded and 
died from tho effects of the injuries sustained 


EXPLOSION OF GOODS OF DANGIEOUS NATTOE. 273 


There was no direct endence as to the cause of the explosion A 
clerk m the station master’s oflico^tranpat Raiby name, was stand- 
ing outside the counter speaking to the deceased when the explo 
Sion occurred lie stated thatthi boxiias not visible to him, the 
counter beiug '0 constriicte 1 that it was impossible to «ee from 
the outside what was Ijing inside Ihc coolie who cained the 
box from the defendants premises to the Railwaay btation 
deposed as f< Hows — * I Ind placed the box just at the pas ige 
of the counter The Babu w is writing the receipt when the box 
exploded I ran off towards the west i earned the box on my 
head to the railway It did not tumble down on the way, nor 
did it tumble down when it was weighed nor when I took it to 
the office, nor when I brought it from the office an 1 placed it in- 
side the counter It received no shocic No one kicked at the 
box, for nobody went that way ’ Tl»e witness was standing out- 
side the counter at the time of (lio explosion and about a ^ ird 
from it 

Ihe station master at Allihabad who was cilled by tho plaint 
iff, stated in cross exaraniation as follows — ‘ I dont know 
what tho clerk 'deceased) would have done with tho box, if 
It had been marked ‘ dangerous , ’ but ii it had been so marked, 
it was his duty to report it to me In the meauwlnle, of course 
he Would have allowed the box to remain on the platform 
There is no separate place m our Allahabad station for keeping 
such parcels There is nothing in the rules of tho Rnlwny 
Company to compel Jlr Lyoll to declaio the contents of such a 
parcel unless he knew that it was ddogerous ’ In re examina- 
tion the witness deposed that, in the case of dangerous articles 
except gunpowder and kerosioe oil he thought the consignor 
was hound to notiiy the dangerous character of the articles to 
the Railway authorities, so that they might consider whether to 
rccevvo the wctvclc oi uot, oavI to ttvakw apocial what »es wa to t&te, 
and special arrangements to insure safe transit 

In tho upiiiioii of the experts examined the explosion might 
h we boon duo to tho application to the detonating powder of 
bomo oxtcrnil agonc), ••ncli as fnctionir percussion Iwo of 
theae oxpf its slated tli it tho spontaneous explosion of v detonat 
ing powder so composed wis a thing unknown Tho third, 
issuniing tho box suUoied iin moIiiicc of nn^ sort w is of opinion 
that the explosion might liuo tiken plicc owing to chemical 
action hiving in-en between the ingredients constituting tho 
detonating powder. 
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S 15 of Act XVIII of 1854 fan Act relating to Railways in 
India) enacts that "no person shall carry upon any such Railway 
any dangerous goods, or be entitled to require any such Railway 
Company to carry upon such lailway any baggage or goods 
•which in the judgment of the company, or any of then sorrants 
shall be of a dangerous nature, and if any person shall carry 
upon such Railway any danffcrous goods, oi shall deliver to such 
Railway Company any such goods for the piii po«o of being carried 
upon such Railway without distinctly marking their nature on 
the outside of the package containing the same, or otherwise 
giving notice m wilting of the natnie thereof to thebook keeper 
orothei sorMUit of the Company to whom the same shall be deli 
vered for tlic puipose of being so caipied, he shall he liable to a 
fine not exceeding two bundled rupees for every such offence, 
and it shill be lawful fw any siuh Company oi any of their 
servants to lefuse to carry any luggage or parcel that they msy 
suspect to contain goods of a dangerous nature, and to require 
the same to bo opened to asceitam the fact previously to carry* 
ing the same and in case any such luggage or parcel 'ball be 
received by the company for the purpose of being earned on the 
Railway, it shall bo lawful for the Company, or any of their ser 
vants, to stop the transit thereof until they shall be satisfied as to 
the natupo of tho contents of the luggage or parcel ” 

The Couit of first instance, holding it proved that the box 
contained «omo dangerous chemical preparation , that its danger 
ous character was fully known to the defendant and Ins servant, 
that the omi’^sion of the dofendant to mark the box "dangerous 
amounted to a wrongful neglect oi default which entitled the 
plaintiff to maintain tho suit, and that the death of the deceased 
waa caused by such wrongful neglect or default, gave the plaintiff 
a decree for Ra 5,253 

On appeal by the defendant to the High Court, the learned 
Judges of tho Dmsion Court (Stiart, C J and Peapson, J)j 
before which the appeal camo on for hearing, differed m 
opinion 

Iho Judgments of the learno«l Judges were a«i follows — 

Stuabt, 0 J — It Ins been with no lutlo difficulty and hesita- 
tion that I have arnved at tho conclnsion that we ought to 
dismiss tins appeal, at least siib«tantnlh, for I must propose o 
modification of the Subordinate Judge’s decision and order 
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“Nlr Lyell, the defendant, 13 no doabt, under the circuuistancea 
entitled to much consideiation, and even to a certain sympathy, 
and, if the n itiiro of the case lixd adnutlod of It, I would ha\c 
been glad to ha^e determined bis> liability to be nn,iciy nominal 
His manifcat good faith in tho whole t ansaction, tlu absence of 
anj motive or idci on Ins p in mconaisteat with conduct entirely 
innocent, nay, the fact thatbj the manipulation ot the dangerous 
materials wliicli caused the explosion tht filling and picking of 
the bottles, and tho careful preparation ot tho oo\ for transit b} 
railway, Mr Lj ell and Mi Pollard exposed themsthes to the 
greatest possible risk — i iisk that might ba\c cost them thou 
lives, are all Burdy sufheient to absoUo Ml L^ell trom liability 
in my grossly cul] able sensi But notw ithst uidnig these just 
claims to consideiation and mpatliy, he cannot lo relieved ol 
liabihty, and a habilitj proportionate in some degree to tho 
nature of the plaintiff’s claim, ind to the extent to the los« she 
has suffered Of the sonons n itiire ot that loss there can bt 
no doubt, and it is not disputed that her husband s death 
was occasioned by the oicplosion of tbc box at the Uailwav 
Station 

On the evidence, it is not easy to satisfactorily dutcrmine what 
lb was that occasioned the fatal explosion Tht wti^ht of it is, I 
think, against the suggestion tb it it was occasioned by fiictiuii 
Ihe more reasonable conclusion is that the explosion was spon 
taiieons while the box was }}ing on tho i ail way phtfoizn, owing 
in all probability to some unexplained chemical action among tht 
contents of the bottles, and suth is tho theory suggested by the 
plaint itself, for, in claiming damages, that pit uiiug alleges that 
Mr Lyell " sent to tho Allah ibid II iilway btation a box contain 
mg coiubustibie and daiigertms substances, for desji itch to Gwa 
lior, without notifying tht nitureof its contcuts, as ho was bound 
to do by law, and the said box was placed is mual in the Katlnaj 
Station near the place where the plainlill’a husband was porform- 
iDg bis duty Suddenly the Siid box, owing to its liaving been 
filled with explosive materials, exploded, and therebj tho ]»laiiit- 
iff s btisbatid was wounded ID sosciioos n iiiaiinci, that, dt^pitt 
of his being plated and treated in the Government hospital, he 
did not recover, but died from tho effects of the tiijur} he 
had received,” and such, a& well as we can bco aud under- 
stand, was the truth of the inattcr But with loftronce to Jlr 
Lytll's liabilitj, it is, in my vu.iv, imm itcnal how the explo ion 
tookplito It may bo that Mr Lycll'b professional knowledge 
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ind experience weie not snch IS to have led him to inticij ate 
saoli an accident, especially by spout ineons explosion, and any 
want ol such knoivledge and cxpcnenco oil his part is, on tlit 
evidence, not to be ■nonderod at Jhat cucnmslance of itself 
however, does not reliovo him of liability As a skilled and pio 
fessed chemist ho was bound to protect the public, whether 
lailwai clerks or others to tho utmost of his power, and nith 
the uso 01 every precaution against any possible consequences of 
his dealing with and 'ending by railway, or by other means of 
carnage, chemical substances which, it appeals from the evidence, 
both he and Mr Pollard know to be explosive nud therefore 
dangerous , and even if they did not know as much, they must be 
assumed and taken to have known, at least Mr Ljell, as a 
professed and skilled chemist, must bo taken to have known the 
real and dangerous ch iracter of the contents of the box, and he 
cannot be eicu&ed for not having ootifaed that fact to tho Rul 
way Company and the public by a distinct inscription on the bus 
of the word ‘ daugeious,' oi some othei equally siutaHo term, 
or m some other way, oi by some other means Indeed, it 
appears tiom the record that he was awaro of the importance of 
such a precaution aud as to b 15, Act 2VIII of lS5i, no doubt 
that eoactmenf is penal and contemplates a cnuim il prosecution 
but such a law Joes not luterfeie with, much leas take away, the 
civil remedy On the contrary I consider it assists a civil suit 
for damageo by the warning it has placed on the atatnte book to 
all peISon'^ m tho position ot the defendant to be catefu! to u<o 
ill proper precautions against accidents of this k nd 

However, therefore Mr Lycll’a conduct may be explained ind 
m I soii'ie palliated 1 is legs' liability to the plamtilF is, m my 
opinion, undoubted wid Lo must pay damages 2ho oufy 
tioii, therefore, that rou «na is how, aud to what uiuount, these 
damages ought to be asstssed 

I he impression made upon mo at the hearing of this appeal was 
that, if there was a caco for dBindgesatall, these shonld be loetely 

nominal and that tl e lowest { ossible figures wonjd, under all tho 

circnmstonecs, h ii e »> itisfied the justice of tho case But the an 
Mous eonsideration 1 li « e since given to it has convinced me that 
such a rtsiilt wouhl neither bo consistent with the naturL- o 
tl 0 suit, noi with fairness lo the plamtilT Her loss is extreme^ 
and, tlie deftndant’s liability to her being once loaclied, her claun 
for compensation must, ID principle as well as in substance, ho ad* 
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imtted Tbo Ian in force in Indn on tins subject is regulated 
b} Act XIII 0 ^ 185oj ubicli, on the preamble tint ‘it s often 
times right aud expedient that the wiong doer m siilIi ca'«o should 
bo answerable m damages for the mjnry so caused bj liiin,’ pro 
ceeds to enact that the party injured may mamtain an action and 
that “ every such action shall bo for the benefit of the wife, 
husband, Ac and that in every such action the Court may 
give such damages as it may tlank propoitioned to the loss 
resulting from such death “ 1 hero are no children m the piesent 

case, so that the loss is that of the plaintiff herself exclusively 
The Subordinate Judge, in consideting the question of damagis, 
very p'^peily takes into account the di ceased s age which ho 
estimates was from SO to 3u yeirs adding that, by all tccounts 
the deceased was a strong, health} lobust man, and that it is not 
improbable that he might have lived to the age of 70 years, ’ and 
he decides npon an allowance of Hs 2‘»0ayear, or Rs 17 per 
mouth, which required an iniestineut of Us 5,2o3 It appears 
to me, however, that the bubordinate Judge has conceived an 
undne estimate of native life Ihe proportion ot natives who 
attain the age of 70 is, f believe, vciy sm dl , and the atmosphere 
work, aud attendance at nn oHicc connected with a Railway 
Station, Each as that in Allahabad, is, m my opinion, not favour* 
able to longevity, and all things consideied, it appears to mo 
that the offer suggested b} Mr Howard ion the assumption ot 
his client’s liability) is a fair one That suggested oiler was a 
monthly allowance of Its 15 secured by the investment of 
Ils 3,000 Whether the luvestineiit of such a sum would produce 
a mnuthly allowance of Rs 16, or whethei it is necessary that the 
pldintitf should have such a monthly allowance I do not deter- 
mine, but I consider that 1 suUicieutly meet the legal cunditiuus 
of the suit and the just claims ot the platntill by awarding to 
her as damages the sum of Rs tUat. cxloiiV, IbaTafoTC, 

I would modify the decree of the Subordiuatu Judge, and quoad 
ultra dismiss the appeal, with costs m both Courts 

I have not thought it necessary to say anything respoctmg 
the position of Mr I’oUard in tho ca5>e He, no doubt, iv is also 
a skilled chcmiat and was stated to have been, and 1 presume 
still la, a member of the Phaimaceutical Society, and if ho 
had acted on his own responsibility, without reference to his 
connection with Mr Lyell, his sep irate liibiliiy would have 
been undoubted 13ut he was at the time the servant of Mr 
Lyell, was, bo to speak, Mr Lycll's hand in iho matter, and, as 
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the Suboidinitc Judge puts it. Ins oin ssion or neglect wns tho 
omission oi noglect of hi& master But I need not enlarge fur 
iher oil this subject, as Mr Pollud’s iinraunity from liability 
I believe, not disputed by the plnntiS s counsel 

Pfai SON, J — The real cause of the explosion by which the 
pi imtiff s husband lost his life does not ajipear to mo to 1 avo 
been ascertained beyond all doubt Ihere is no evidence ivhst 
ever to show and I IhinL that there is no leason to suppose 
that tho box which oxplo led contained either potissium or 
fulminating powder and I must, therefore, jirocecd upon the 
assumption th it tho explosion is attributable to tbt, detonating 
powder J ho loarnod witncsse'* iro agreed that such an ex 
plosion might be occasioned bj heat perrussion or friction and 
are inclined to suimise that m this mstanco, the explosion must 
have been ocensionod by friction, xvhioh might have resulted 
from the breaking of the bottle containing tho detonating pow- 
der, or from the othei bottles coming into contact with it, or 
from such an accident as d fall But there is no evidence to 
show that auything occmied which could cause Iriction On th® 
contrarj, the evidence goes to show that the explosion took place 
when the box was lying upon the ground, without any apphea 
tiou of force to it, and, so to "^peak spontaneously, and yet ino«t 
of the learned witnesses seem to be of opinion that eueh spontme 
ous explosion s impossible Dr Wuldie indeed, in nnswei to 
the question ‘ supposing it were pioved tl at tin box suffered no 
violence of any sort prioi to explosion, what w oiild y ou be di'ipos 
ed to attiibuto tlio explo-iiou to aiisworcd, * I should now sup 
pose that under tho eireniiibtances the oxplosiot , might have 
taken plate owing tochemieal action hamig arisen between the 
ingredients coi stitutmg the detonating powder ' Ho does not, 
therefore,! eject the liypotliesis of aftontaneoas explosion as wholly 
out of the queiition ind this hypothesis is, is I have alicady re 
marked, moat m accordaueo with the evidence of what actually 
occurred The detonating powder was composed of one pat t sal 
phur and three parts chlorate of potash \\ lietJier or not it is tht- 
case, as the learned sdiocate foi the appellant informs us that 
such a composition, when the potash has bten pounded too finely 
or tho sulphur is not quite pure, is liable to spontaneous expio 
810 U, 1 cannot determine Tho learned witnesses were not 
mined on tho poiut J hoy all seem to intimate that they would 
not ha\o mticipatod the explosion of tho powder in transit m a 
well secured bottle properly packed ihat Mr Pollard; who 
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prepared the po« dor, did not know it to be liable to spontaneous 
explosion may be assumed as ceitain, for, had he ki own it to be 
so, he would iierer have exposed hiinsolf to tho risk involved m 
mixing it But T must conclude tint hi did know oi ought to 
ha\e known, that its explo'toii might be catisod by friction and 
that, in its transit by railwaa it w is not exempt fioin tho risk of 
friction, and that he v,ns therefore legall) bound to mark 
distinctly Us dangerous nature on tho outside of tho package or 
to give notice thereof in writing to the bool -keeper oi other 
servant of the Companj to whom it was delii oied f« r tho purpose 
of being forwarded Ihisdntj he neglected to poi form indfor 
that neglect he ma} ha\c been punishable but it is contended 
that although he would have been liable to an action like the 
present had the death of am person ensued upon an explosion 
of the detonating ponder caused by friction in tho tiaosit of the 
box containing it, he cannot be held liable for the consequence 
of its spontaneons explosion wl ich he could not be expected to 
havo foreseen as probable at a time when the box was lying 
untouched on the railway platform, and which could not have 
been prevented by any precautions which the Railway Company 
could have taken, oven had they been made awaro of what he 
know, or should ha\e known, that there was a danger msing 
from the possibility of fiiction id the event of the bottles con- 
taining the powder being broken or the other bottles being 
brought into contact with it by a violent shaking of the box Tins 
contention, w Inch is founded on tho presumption that it cannot 
be the intention of the law t > hold ininn aiiswei able for an event 
which he could not reasonably be expected to have foreseen, ap- 
pears to me to be sound and cogent, on the assumption that the 
explosion was spontaneous, nud 1 prefer to adopt the hypothesis 
that It was spontaneous supported as it is by tho evidence of 
^}tat lenlly acciirfcd, and Dr W aklie’e opiaton that, aader tho 
cncumstances evidenced, it might hive been spontaneous, rather 
than the opinion of tho other loarnid witnesses who believe that 
it could not have otcnrred spontaneously, and that it trust have 
been due to friction, although there is no proof of friction liaving 
taken place On this view of the caso, I would decree the 
appeal and dismiss the suit, but order the puties to bear their 
own costs in both Courts 

Ihe dofeiidaut appealed to the Fall Court, under tlie pro' isions 
of Cl 10 of the Letters Patent, ngiinsc the judgment of tho 
learned Chief Justice 
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Mr Souard, for the appellant, contended that, ma<?mucli as 
the explosion whs spontineous and tlie appellant could not have 
anticipated it he could i ot be held liable for it The learned 
Chief Justice overlooked the evidence of the station master res* 
pecting the lules of the Railway Company rcl iting to the 
desp itch of p ircels by pa-'Senger train The appellant conld not 
have anticipated the explosion and was consequently not bound 
to notify the, chanctc p of the contents of the box The respondent 
has failed to prove that the de ith of her husband was occasioned 
by the oinicsion of the appellant to give notice r f the character 
of the contents of the box and tlio sum awarded to the respond 
ent 13 excessive 

The Junior Government Pleader (Babu DuarXa Nath Banarj^, 
foi the respoi dent contended that tho case was governed by the 
principle of law 1 ud down in Farrant v Barne$,{y) viz , that a 
person who sends an article of a dangerous nature, to be carried 
bj a carnoi is boon 1 to take reasonable care that its dangerous 
natnieshoall bo tomimmicated to the ciiner and Ins servants 
who have to carry it and if he does not do s i ho is responsible 
for the probable consequences of such omission The leaiiud 
pleader also contended that Act XVIIf of 1854 imposed an obh* 
gation on tli»' defendant to communicate the dangerous nature 
of tho dctonatingpowder to the Railway Company, the breach of 
whtcii londered him liable for the probable consequences of such 
breach Tho evidence shows that it was the duty of the 
deceased to comiuunicitc the receipt of dangerous articles to the 
station master who, m the ixercise of the discretion vested in 
him might refuse to carry them It is highly probable that had 
the appellint comiounicatod tl e coi touts of tho box, the station 
iiiaatoi wo lid have icfusod to receive it Iho accident could 
htivo therefore been prevented and the life of the deceased 
saved 

SiOAPT OJ — I iislcijtd with great attention to tho alio 
irgumeut of Jfr Hoicard tlio couoxcl for Mr Lyell, m siqport 
of tho reasons of ippcil but iflei Laiofull^ and uixioud^ con 
aulonng all tlint bo urge 1 with refcionco to the tacts the cvidoocC 
and the authorities winch lie cited, I see no ground foi iilfering 
the opinion I originallj foimedon the question of Mr Lydl s 
liability to tho plaintiff, and tho amount to be asses'^ed as 
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damages lo her for tlie lo«is of l\or hnsband T would therefore 
afhrm the judgment of the Divisional Bench, and dismiss the 
appeal with additional costs 

Peaesov, J — After hearing tho case re argued in appeal be- 
fore the Full Court I find no reason to alter the opinion expressed 
bv me after heiriiig it argued m appeal hoforo tho Divisional 
Bench , and vv >11 add onlj a few remarks which vv tll proceed ns 
did my former judgment, on the hypothesis that the explosion 
of the detonating powder was spontaneous On that hypothesis 
I still consider it to he most material to determine whether the 
death of the plaintiff’s husband was tho result of the defendant 
appellant’s illegal omission to comply with the requirement of 
S 15, Act XVIII of 1854 ily opinion on that point is that tho 
misfortune cannot be held to have been due to that illegal omis- 
sion Had the appellant informed the book keeper or other 
servant of the Railwav Company to whom tho package contain- 
ing the detonating powder was delivered, that it contained 
detonating powder which was liable to explosion by friction or 
percussion, I cannot suppose that any other step would have 
been deemed necessary than to take care that the package should 
be Secured from the risk of explosion by friction or percu<>sion 
for detonating powder is shown by the evidence not to have been 
regarded as being of so daugerous a nature as to require other 
precautions than are needed to obviate that particular risk , the 
risk of spontaneous explosion being one which has never hero 
tofore been apprehen ed No precautions tint could hav e been 
nsed to avoid the risk of explosion by friction or percussion 
would have avoide I tl e risk of spontaneous explosion Under 
the circumstances, it «eems to mo now ns before that although 
the illegal omission of which tho appellant was guilty may have 
been punishable nndei tho Railway Act tho present suit for 
damages on the ground that Ganpat Rai’s doath was caused b\ 
that illegal omission cannot be sustained the defendant not 
being justly liable on acc unt of his illegal omission for what 
was not directlv or presumably a consequence thereof Putting 
out of sight the illegal omission on whicn tl e plaintiff s claim is 
based there might have been a question whotl er the defendant 
could be justly hold liable for what was certainlv a consequence 
of his having prepared tl o detonating powder and having sent 
it to the nilwav preiu ses for despatch by passenger train and 
in deciding such a question it would, m my opinion ho neces 
sary to consider whether the result which occurred was a natural 
80 
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and probable constqnence whicli «ihoald have been foreseen by 
him , and upon the hypotho'iis, winch I havo adopted, that the 
explosion of the detonating powdei was spontaneous, and upon 
the eiidence which shows that snch a spontaneous explosion isa 
thing altogethei new to scientific eaperieoce, I should conclude 
that lie c ught to bo exonciatcd from liability Nor can I conceive 
that the illegd omission of wJaeh he was guilty can render him 
responsible for an event which nas not a consequence of that 
oonssion, and which ho could not reasonably haie been expect- 
ed to foiesee and provide against If A were to throw upon B 
some dirty w itei, of which the natural and probable effect would 
bo to soil and spud hjb clothes, aud the dirty water by an unex 
pected and extraordinary action wore to ignite the clothes and 
cause him to bi burnt to death, I should bo loth to maintain that 
A was leaponsiblo for the effect whrob, contiary to all expectation 
and previous experience had been actually produced, notwith 
standing that liis conduct lo doing whit was likely to cause 
injury to B 8 clothes was wrong aud ucjustihable. 

It was not contended in the pleading befoie the Full Court 
that tho explosion was proicd to liavo been caused by friction or 
that It could not have been spontaneous What was contended 
was that whether it was cius.ed by fuction or was spontaneons 
was a matter of no importance, tho appellant being equally liable 
£oi what happ«nod in either case, by reason of bis 
omission I bis contention for the reasons above mentioned, I 
am unble to admit 

Tdrnek, Spanmt, ^nd OiprirLo, JT, concurred in the fol 
lowing judgment — 

There is, it must be admitted, no direct evidence to show the 
immediate cau''© of the explosion Two out of three gentlenieii 
examined js experts deposed that the powder could vot bare 
exploded f«pontai oously the third, while admitting that in lus 
experience he had never known the compound explode without 
friction or pcrcnssion deposed tint, assuming it proved tint prior 
to the explosion tho box had not suffered violence of any sort, ho 
should attribute the explosion to "chemical aotuii havingarison 
between tho uigredipnts constitntmg the doton iting powdor " 
This answer is not elncidatod by any further orphnntioii 
coolie who had brought tho box t > the station deposed tint it 
had not fallen or received a shock from the time lie roemved it 
up to the time ho placed it mside the counter, and that “oo one 
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kicked it the box, for nobody wont tliat , ” by which we un- 
derstand him to mean that no one entered the pass ige in or near 
nhich ho had pi iced the box lliis answer does not exclude the 
possibility that the clerk while writing the receipt m ly havo 
struck the box with his foot The coolie wis standing outside 
the counter at tho distance of a yard trom it It does not appear 
that from the place in which he ^^tood ho could see the box 
Another w itncss, Ganpat Itai, who spoke to tho deceased just 
before the explosion, stated the lOnuter was so constructed that 
a person outside could not see wh it was placed inside it If the 
coolie could have seen the box from the place at which he stood, 
it IS not likely that he would have kept his eyes ou it, and if a 
blow was giien to the box the explosion which would have 
immediately followed it would have rendered the sound of tho 
blow inaudible 1 j\ en thou if the compouud be c ipablo ot «pou 
tancous explosion, the evidence would fill to sitisfy ns that lu 
the present instance it had so ocenrred 
We regard this point, however is imuiatorial I hat the ippcl 
lant had reason to belies o the componnd was explosive is sliown 
by the conversation which took place between him and Mr 
Pollard, and it was incumbent ou him, both on thdgeueial piin 
ciples of law, and by the special provisions of the hallway Com- 
panies Act, 2C\’'ni of 1854, to give notice of its contents to tho 
Company’s servants Had such notice boon given, looking to the 
evidence of the station master, it is possible the box would never 
have been received tor despatch, and it is in the highest degree 
itnprobablt that, had the deceased received notice of tho danger- 
ous nature of its contents, he would have permitted it to bo 
placed in immediate contiguity to lam Ihe case appears to fall 
Within the principle of barrant\ Bam »,(i) oitcd in the Court 
of first instance Lynch \ JVitrtiii (2) establishes the puuciplt 
that a person may be liable for the consequences of an accnleuc 
resulting from his own utgligeiite in combination with other 
causes which he did not contemplato In tli it case the defendant 
left hi:» cart and hoise unattended m tho btreel , the plamtitf, a 
child seven years old, got upon tho care in play mother child 
lucautiously led the horse on, and the plamtill was thtieby 
thrown down and hint , it was held the dcieiidaut was liable to 
make compensation for tho injury biisCamcd by the plaiiitill 

(1) 81 L J , C P 137 I 11 C B ^ 9a3 b Jur NS 

(2) 4 P &Qd D , C71 , 1 Q B , o Jnr 707 
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Fulthermoie, assuming th'it the eicplosion was spoataueoua, it 
could not have occurred had the appellant followed the practice 
lie had hitherto pursued of sending the ingredients of the powder 
in separate bottles With a knowledge of the highly explosive 
character of the preparation, he omitted a precaution which liis 
own practice proves bo considered reasonable to precludo the 
risk of accident 

The sum awarded to the respondent appears to us by no means 
incommensurate with the pecuniary injury sustained by htr 
We would, therefore, affirm the decree and dismiss the appeal 
with costs 


Id the Chief Court of the Punjab. 

Bejore BaiUey and Burney ^ J.J. 


CHET RAM (Plaihtifp), Appellant, 


TEE AGENT, S. P. AND D RAILWAY COMPANY von 
THE AGENT E I RAILWAY COMPANY (Dependant), 
Respondent. 

Case No 1163 oi 1881 


Damaffe to Oood$, Sutl for — Bcutiiuy Companij lAability of—Cafrtert^ 
Wnrehousemen — Pari delivert/ of goo h — Denitirroffe 
Tho plaintiil delivered to tho defendant Uompany a consigiimeut of 2' 
gunny bales for conveyance — J3 lialcs arrived ou the Ibth June, wlid'i *1'® 
remaining three arrived on tho morning of the 17th 1 he plaintiff rd''' 
cd to accept dclncry of the goods, ou the ground that they had been 
damaged owing to the ttcgligeuco on tlio part of the defendant fie 
Court of first instance held that the damage was sustained after tlio 
arrival of the goods when the liability of the defendant Company *3 
ners had terminated and that there was no negligence on their part A 
decree was p »ssed only for the surplus amount realised by the sale of the 
good-* after pajingthe defendant Company « charges and demurrose f®*” 
three months 


On appeal, the Judgment of the lower Court was confirmed and a 
Second appeal was lircfcrred to tho Chief Court 
ITcff — That the goods were ready for delivery witbm 21 hours afl^r 
arriTol and that a rca-*onoblo time hvvmg clapped the rcspon-'ibility of the 
Company aa camers ceased 
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As regards the responsibibty of the Company as warehousemen it was qi et Ram 
found that the Company took as much enro of the goods entrusted to t 
them as required bj S 151 of the Contract Act an I chat as there was ^ % 
no room m the shells the} were protected from i hus by being covered ^ 
with tarpaulins 


HtM also that there was no inle of law that when a Urge quantity of 
goods of the same description was delivered to a carrier the carriers 
re punsibihty as auch should contmuc ontil the whole consignment was 
ready for delivery Although the wlole rousigiimeut in question lad 
not arrived and the plauitiS was not bound to remove the 2J bales yet 
having failed to remove them witlim a leasouable time the liability ol 
the defendant Company as carriers ceased aud their liability ds warc- 
IiDuscmcn and right to collect demurrage arose 
3tU farther that if there had been final icfusalby the ] laiutill to 
accept the goods before tlic es] iration of the thiee months lor which 
demurrage was charged piobabl} theComiau} would liave ceased to be 
warehousemen entitled t sell the goods as soon is | ossiblc aud the 
Li urts below were therefore ri^lt ui allowing demuirago lor tliee 
months 


bscosD appeal from tlio order of the Additioual Commissioner, 
Amritsar Division, dated 24th February 1881 
Exggwa for Appellant 
Spitta for Respondeat 

The facts of this case appear fiom tbu Judgment of tho Ohitf 
Court delivered by 

Baekl'ET, J — rhe plaintiff sued the Railway Company for dum 
ages for injury to gunny bags consigned to lain liom beiampur, 
he having refused to accept delivery on the ground that they 
had been damaged owing to want ot propel caio on the part of 
the Company The effect of the decision of the Court of hist 
instance was that, when the damage w ta sustained, the Company 
had coased to bo liable as earners, and that there was no want 
oi duo care on their p'^rt Ji actordingjy jave the 
decree, not for damages, but for the surplus reiliAcd by tbusulo 
of tho goods alter paying tho Railway Company's charges includ- 
ing three months demuirago 

On the plaintiff s appeal, tho Additional Commissioner held 
that the liability of the defondants as c irners ceased at 10 a m 
on tho monung of the 17tb Juue, twouty four houis after the 
arrival of the last three bales of bags, that aftci that time the 
lability of tho Company was evon loss than that of a bailee under 
IScction 151 of tho Indian Contiact Act, and that quite as much 
caro was taken, as, under the circamstonces, the pluntiff was 
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Tiioro remains the question of demurrage. If there had been 
a final refusal by the plaintiff to accept the goods before the 
expiration of the threo months for which demurrage is charged, 
probabl} the Company wonld have ceased to be warehousemen, 
and have been entitled to sell the goods as soon as they 
convomontlj could orrango to do so But what is found is that 
flio plaintifT’s servant refused to take delnery, and that the 
Compvny sent notices to the plaintiff to remove the goods more 
than once, but nothing was done, and they consequently sold 
tliem after SIX months had elapsed Wo do not think that the 
Compan) was bound to treat a refusal by the plaintiff’s servant 
to tako deliver} as a final disclaimer of the goods by the plaintiff 
himself, and as it le not alleged that ho answered the conuuumca 
tious made to him by the Company, we think tliey were entitled 
to regard thom-eKos as holding the goods on the plaintiff’s 
behalf md at lus disposal Only throe months’ demurrage has 
been allowed by the Courts below, and we cannot hold that they 
were wrong in hw m allowing this We, therefore, dismiss the 
appeal and dtoreo the defendants costs in this Court against the 
plniutiff 


In the Chief Court of the Punjab. 


APPELLATE OrYTL 
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As regards the responsibililj of the Company as warehousemen it was 0 |,gt 
found that the Company took as mnch care of the goods entrusted to v 
them as required b} S 151 of the ContruikAct and liiit as tliere 

no room m the sheds tliej were protected from jams by being covered ^ 

with tarpaulins. 

HcH, also, that there was no rule of law that when a Urge quantity of 
goods of the same description was delivered to a carrier, the earner’s 
rc'-puDsibilit} as snch should continue until the whole consignment was 
ready for delivery Althongh the whole consignment in question liad 
not arrived, and the plaintiff was not bound to remove the 2 J bales, yet 
Iiavuig failed to remote them wilhm a icasoiuble time, the liability of 
the defendant Company as carriers ceased and tbcir liability as ware* 
housemen and right to collect demurrage arose 
BcUl, farther, that, if there had been final refusal by the plamtilf to 
accept the goods before the espiration ot the tbiee montlis fur winch 
dcmuTrtge was charged, piobtblj the Company would have ceased to be 
warehousemen entitled to sell the goods is soon us possible, atul the 
Coarts below were therefore right m atlowiug durauirage for tliieo 
months 

Becomd appeal from tlio order of the Additional Commissioner, 

Amntsar Dmsion, dated 24tlt February 1881. 

Sigoins for Appellant 

Spitta for Respoodeut 

The facts of this case appear fiou tbu Judgmunt ot the Chief 
Coart delivered by 

Bamlet, J —The plaintiff sued tho Railway Company for dam- 
ages for injury to gunny bags consigned to him fiom Seraiapur, 
he having refused to accept diJivery on the ground that they 
had been damaged owing to want of propei taie on the part ot 
the Company. The effect of the decision of the Court of tn&t 
instance was that, when the damage was sustained, the Company 
bad ceased to bo liable as earners, and that there was no want 
of due care on their part It accordingly gave the plaintiff a 
decree, not for datnvgcs, but for the surplus realuud by thesulu 
of tho goods alter paj lug the Railway Company’s charges includ- 
ing three months demuirage 

On the plaintiff’s appeal, the Additional Commissioner held 
that the liability of the delendants as cirners ceased at 10 A.ii. 
on tho morning of the I7th June, twenty-four hours after the 
arrival of the last three bales of bags, that after that time tho 
lability of tho Company was even leisa than that of a bailee nnder 
ISection l&l of the Indian Contract Act, and that quite as much 
caro was taken, as, under the circumstances, the plaintiff urns ^ 
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Chet Ram entitled to demand The injnry, it was admitted, took place on 

5 p kV Ry night of the 17th It was contended that the defendants 

6 E I Ry ought to have put the bags m a warehouse, but he considered 

that it was clear that they did not do so because their sheds 
were full There had also been negligence on the plaintiffs 
part, as he was aware on the morning of the 16th that the greater 
part of the consignment, 23 out of 26 bales, had irrived, and he 
made no arrangement to take delivery As the length of time 
for which demurrage had been allowed was not objected to, ho 
therefore dismissed the appeal 

The case now comes before us on second appeal It is contend 
ed that the Company did not take e\eu ordinary caro of the 
goods, and aie therefore liable to the plaintiff, and th it no charge 
for demurrage is admissible aftoi tlip goods had been damaged 
by then neglect It is also urged that the plaintiff w is under 
no obligation to take deliveiy uotil the eutne consignment had 
arrived 

The principle that the bability of the Eailnay Companj os 
carneia continues for a icasouable time aftoi the iirtval of the 
goods at the Railway Station, and that it lies on the Company 
to «how th It they Iiad the goods ready for delivery for a reason 
able tunc, was admitted on both sides, and on this point it is 
sufficient to refer to I L R 8 Boin 96, at p 107, and to Goel 
hum \ The (ireat Western Ratluay Co}nnany, the judgment 
in which IS set forth at length m Maephorson’s Law of Indian 
Railways, pp 2G0 208 It was also admitted that it is not 
necessary in this country for the Railway Company to prove 
delivery of a notice of the amval of the goods Low the lower 
Courts have found that the bulk of the consignment was ready 
for delivery on tue morning of the Kith Juno, and bad the 
plaintifl made arrangements to take delivery then, there is no 
reason to suppose that he would not have got the other 3 bales 
which arrived at 10 a M on that day Ho made no further 
enquiry until the iiiommg of the 18th Juno, though when he 
learnt that 23 bales had been reccued, he had reason to expect 
that the remaining 3 bales would arrive soon after Under these 
circumstances we soo no reason to think that the Additional 
Commis'ioner was wrong m holding that tlio goods were ready 
for 24 hours before 10 a M on the 17th, and that a reasonable 
tune baaing then tlapsed, tie ropou'ibihty of the Company as 
carriers ceased 
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I5at wlicn tint responsibilitv camo to an end, they became Chet Rim 
responsible as warehonscmen, and their responsibility in that s P A D Ey. 
capacity must, as their counsel rightly admits, be rejnlated by '^F^Ey 
Section 151 ol the Indian Conti act Act It is on this puuciple 
that their nqlit to charge demurrage depends See the Queen’s 
Bench decision already referred to, and Macpheisons Law of 
Indian Railways, p 271 

Bat the question whether the Company took such care as a 
man of ordinary prudence noold, under similar cncumstonces, 
take of goods of his own of the same bulk quantit} and value 
IS m the mam a question of fact depending as it does upon the 
circumstances and upon the nature of the goods It is found 
that there was not room for the gt oda in the sheds, but that thee 
were protected from lain by boiug coveied over with tarpaulins, 
and that the injury was done b} damp from below It has not 
been found that tliey were placed in such a «-itnntion that there 
^ os anj special liability to damage in this way, that, for instai ce, 
they were placed on low gioimd liable to flooding rhongb the 
Additional C mnussioner did uot consider it necessary that the 
defendants should take as much care as Section lol of thelndisu 
Contract Act requires, his finding appears to amount to a finding 
that the^ did in f ict take all the caie that was rea’^onably practi 
cable under the circumstances and this ih suflic ©nt to disci argt 
them of their liability under that sectiou lu act ond appeal wo 
are bound by tins finding 

As regards the 23 hales which the plaintifi knew had 
ariived on the rooming of the lOth, whilolie was not under 
any obligation to remove them, we think that, on his failure 
to remove them within reasonable time, the liability of the 
Company as carriers ceased, and their liability as wdrebousenion 
and right to charge demnirage, arose Though the whole 
cou'-ignment had not ainvid, theio was no reason but the 
plaintiffs own convenience for not taking delivery of pirt 
and the nature of tlie g< ods was not such as t< mikt a part 
of le'is \aluc than the projiortion borne hv it to the whole 
"We know of no rule of law that when a Jar^e quantity of 
goods of the same description aro diliiered to a carrier, 
the carrier’s responsibility as such must continue until the 
whole were ready for delivery If tl is were so a consignee 
of a lakh of maunds of gram might refuse to take debverv 
because 50 mannds had not arrived 
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There remains the question of demurrage If there had boon 
a final refusal by the plaintiff to accept the goods before the 
espii ition of the three months for which demurrage ifl charged, 
probably tbe Company woald have ceased to be warehousemen, 
and have been entitled to sell tbe goods as soon as they 
conveniently could arrange to do so But what is found is that 
tlio plaintiff’s servant rofuaed to tako d6h\ery, and that the 
Company sent notices to the plaintiff to remove the goods more 
than once, but nothing wag done, and tboy consequently sold 
them after six months had elapsed Wo do not think that the 
Company was bound to tieat a refusal by the plaintiff’s servant 
to take delivery as a final disclaimer of the goods by tbe plaintiff 
himself, and as it la not alleged that ho answered the comiimmca 
tions made to him by the Company, we think they were entitled 
to regard them'-elves as holding the goods on the plaintiffs 
behalf and at his disposal Only three months’ demurrage baa 
been allowed by the Courts below, and wo cannot hold that tbej 
were wiong m law m allowing this We, therefore, dismiss the 
appeal and decree tbe defendants costs in this Court against the 
plaintiff 


In the Chief Court of the Punjab. 

APPELLATE CIVtL 


Be/ofe Plouden and Smythy J.J, 

LADnU (Plaintiff), Appellant 

V. 

THE S P AD RAILWAY COMPANY 
(Dependants), Respondents 
Case No, 745 of 1885 

C«n'i<?rs Raih njJ — Uath’-ayt Atl lYo/lS/S, SrcOoit 10 — Cow»n»o« Ai''' 
hahiUly^Curnen Aet III of 1865— Conirae/ Acl IX of 18"2 
Sa 151 and lol 

Under 10 of the Railway Act IV of ISTO, tl c liability of a earner 
by Railway is now Limited by Bs KlanllClot the Indian Contract 
Act, I\ of 1872 to that of a bailee and 1 o is not subject to the common 
law liability of a common ramcr 
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Second appenl from the order of Colonels B P Gurdon •iud Ladhn 
H V. Riddel, Divisional Judges, Lahore Division, dated 6th tV ,, 

June 1885 

Plan Txil for Appelhnt 
liatligan for Respondents 

The facts of this ca<50 appear from the Judgment of the Chief 
Court delivered by 

Peowpen, J —The contention m this appeal is that, notwith- 
standing the enactment contained in Section 10 of Act IV of 
1879, the Indian Railway Act, a carrier by Railway is subject to 
the common law liability of common earners In support of this 
proposition tho case of Moihoora Kant Shan and others v fho 
/ndian Gen>-Tal Steam Kavtgatton Company, 0) was relied upon 
It 18 pHin that Si,ctiOTi 10 of the Act of 1879 affirms by 
nece sarv implication that some obligation or responsibility is 
imposed on a earner by Railway by Sections 151 and 161 of 
the Indian Contract Act 1872 It is further not denied tbat 
the obligation or responsibiUtj imposed by the common law 
upon a common tamer is more extensive than tho obligation or 
respon&ibiUty imposed on bailees general!) by these sections of 
the Contract Act 

Now, if it be assumed that carnets by Railway were earners 
with common law liability subject to the provisions of Act III of 
1865, and of Sections 8, 9, and 10 of the former Railway Act 
WTII of 1854, up to the date of the pas«ing of the Contract 
Act in 1872, or even up to the date of the passing of the 
Railway Act of 1879, it is impossible, since the latter Act was 
eitacted, to reconcile the proposition that carriers by Railway 
are subject to the common law liabilities ot common earners 
with the language employed in Section 10 of the Act If that 
more extensive liability assumed to have existed up to thi 
passing of Act IV of 1879 continues, then there is no case to 
which Section 10 can apply By Section 2 of tho Act, Act 111 
of 1805 ceased to applj to carriers by Railway, and Act Will 
of 1854 Mas repealed and the power of a earner by Railway to 
limit his liability as a carrier, which is confeired m Section 
10 of the Act, is ixprtssly limited to the obligations or 
responsibility nnpo'sed by tho Contract Act, and doe® not extemi 
to any obligations or responsibility arising from other sources 


37 


(1) I L R. 10 C«1 168 
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Ladhn It follows that, subject to the other provisions of Chapter III, 
g P ^ j) jjy a cnrrior by Hallway cannot restrict his common law liability in 

any minneijif the contention before us is sound, for every 

attempt of a cairiei b\ Riilway to get the beueSt of Section 10 
would be met bysn.}ing that liis responsibility was that of a 
earner at common law, and as such incapable of restriction, 
since Act IV of 1879 camo into lorce 

The truth appears to be, as urged for the defendants in the 
Courts below, that tlio Legislature in onacting Section 10 
intended to give effect to the view of the former law taken by 
the Bombay High Court in the case of Kuier^i Tnlsi Las v 
GIF Railnay Company, 0) and to define the liability of 
earners by Railway as identical with that of bailees in Sections 
151 and 161 of tho Contract Act 
Ihe foregoing view is not inconsistent with tho decision of 
the Calcutta High Court m case relied upon by the plaintiff for 
that deoi'sion doo« not tnin upon the effect of Section 10 of the 
Railway Act upon the liability of a earner by Railway In 
that case tho Court lioldmg that inland cirners by water were 
common carriers with a cointoon law liability subject to the 
provisions of Act III ot 78t>5, declined to adopt tho view of the 
Bombay tligh Court in tho case cited, that tho habihties of 
common carrier>, were governed since 1&72 by the provision'^ of 
the Contract xict as to bailment or to mfor fioin tho express 
provisions of Section 10 of the Railway Act, that tho Contract 
Act in Sections 151 and 161 governed the liabilities, of all l m 
mon cainers ihat is a very different thing from deciding that 
Section 10 of the Railway Act does not define the liability of a 
earner bj Railway to bo that unposed by Sections 151 and I61 
of the Contract Act 

'ilierefoiB un tho legal point, the appeal fails As to tho 
Dcgligenco alleged by the plaintiff tho Lower Courts are agreed* 
and no sufliciout oiuse is shown for reopctiiiig this question 
• Ihe appeal is accordingly di^sniissed with cosK 


(1) I L & 3 Horn JOO 
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The Indian Law Reports, Vol. XXU. (Allahabad) 
Series, Page 361. 


Before Mr. Justice Bancrji and Mr. Justice Allman 


NANKU RAM (PLAmiiri) 


THE INDIAN MIDLAND RAILWAY COMPANY 

(DtFENU\NTt,) ♦ 

A'^o 7A 0/I8OO (J«diau Aulicayt 1((> Sicti/n 72, tO—Ail Ko IX(f 
1872 (JnFiaii Coviraet Act) Sections 161 162 l«l — touh-act — iJail 
menl—LiaWthj of batUe—]lur<ien of j roof— Jtaili atj C mpany 

Where Roods Ire rtcli\CTC <1 to i Railwvj Com) f i tarnage not at 
oanorwnsk aTid snrli cooU jiit lo^i oi }cl«v|iloin tliotu'toly 
of the Company it la not for tl i owner 'iiing I « <ot>ipGn >rion tor nai Ii 
loss or destruction to prove negligence on the put ol the Company liiit, 
nhen the owner has proved delivery to the Comi anv it is tor the I ompan^ 
to prove that they liavccsoicisc 1 the cat c re<|u«rcd by the Indian Contract 
Act 1872 of bailees for hire 

Pandit Sundar Lai for tlic Appellant 
The Respondent was not ropro«ontoil 

The facts of this case sufficiemlj appear fiom the judgment of 
the Court 

Bsneui and Aikman, J J — TIk* f icts wlncU geve rise to tho ‘-uit 
•wore those The pluntiffs agent lonsigned to the defendant 
Company 30 halts of cotton for convey ance to Bakhtiarpni, a sta 
tion on the East Indian Railway Twenty-eight of these bales 
were loaded in a wagon on the 3rd January 189t*, and tho v\ agon 
was attached to a mixed tram winch left tho Kuvvi Station on tin 
same day a little after 4 p M Aftci the tiaui hid been m motion 
about 40 mimito', it was discoToied thu the wigou cuntaimiig 


• Secon 1 Ai poll No 8C7 t f JS07 from a decree of t. 1-orbe Isq District 
JudgeofBonda dated tlie ICCb Annu^t lb97 eoDhrming idecreeof BsUu Saswal 
SiBgh, Subordinate Jadgo of Banda, datel the 12th Uaj 1507 
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Nankn Ram tlie rotton bales was on fire It is admitted that all the cotton 
1 M R7 loaded in that irngon was destroyed In the present suit the 
— > plaintiff claims damages for the loss sustained by him in conso 
qiience of the destruction of the cotton The defendant com 
piny did not dispute the amount claimed, but they claimed 
exemption fiom liability on three grounds (1) that the plamtiti 
at the time of despatch elected to pay the owner’s risk rate (2) 
that the fire was the result of spontaneous combustion, and (3) 
that the fire was not the result of any negligence on the part of 
the company or its servants On the first point the Court of 
first instance found against the defendant Company, and that 
finding was never questioned It must therefore be taken that 
the goods — so far as they woio to bo conveyed over the line of 
the defendant Company — wore not at the risk of the oivuei Iho 
Courts below have however, dismissed the claim, holding that 
tho defendant Company was not liable I bo lower appellate 
Court IS of opinion that it was for tlio plaintiff to prove that 
the defendant Comp iny was guilty of negligence in respect 
of the bales of cottou consigned to it Ihe learned Jad^o 
says — ‘ The paity damnified has no cause of action unless I 0 
alleges negligence such an allegation must not be a general 
sweeping one, but must be such as to give notice to the defendants 
of the ca&o they will have to meet The learned Judge further 
adds — Clearly a plaintiff must affirm some specific actof iiegh 
gonce, or suggest somo such act thus it was op’en to the plaint 
iff appellant in the piescut case to assert in his plaint that he 
believed the fire to have been caused either by spaiks from the 
engine ot to have been caused by some fire left carelessly m 
the wagon before the b<»los were loaded into it, or by some per 
son smoking while engaged in loading ’ Being of that opinion 
tho learned Judge hold that the plaintiff had not pro\ od that tho 
defendant Company were guilty of any act of negligence, and 
afiirmod the decree dismissing the suit "Wo are nnablo to agreo 
with tho a lew of tho law tal eii by tho learned Judge By Section 
72 of Act No I\of 18P0 tho responsibility of a Bailway Ad 
ministration for tlio loss or dtstruction of goods delivered to!t 
to bo carried by railway is, subject to tho other provision of tl t 
Act, that of a bailee undtr Sections 151, 152 and Ibl of tho 
Indian Contract Act Section 76 of tho Act proiides that m 
any suit against a Hallway Administration for coiuponsation for 
loss or doafi notion of goods delivered to it for carnage, it 
not bo necessary for the plaintiff co prove how the loss or 
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destructiou wis caused The passages quoted from tlio learned Nanku Eam 
Judge’s }udgmeut sliow that l»e overlooked the jmpoi tant pro- j j/j{y 
visions of Section 7C, which cast, not ou the plaiutitl but on the — 
Railway Companj , the burden of esl iblishiog the ciroumstancts 
which, under Sections 151 and 152 of the Indian Contract Act, 
would exonerate the bailee from liabdity It was sudicitnt for 
the plimtifi to prove delivery of the goods to the Railway Com- 
pany lud the fact that the goods were destroyed whilst in the 
custody of the Company Those facts being admitted in this 
case, it was for the Company to establish the circumstances 
which would entitle them to be relieved from liability. This 
the defendant Company in this case failed to do The Court 
of hrst insUncesaja in its judgment tint the fire must have been 
the result of spontaneous combustion Ihere is not a particle 
of ondence to show chat this was so, and no such conclusion can 
he drawn from the evidence on the rccoid VVa may accept the 
evidence that the fire did not origiu'ite Irom a spark from the en- 
gine, but that alone does not lead to the conclusion that there 
was no other cause for the bales catching faie except the thcor) 
of spontaneous eombustiou It appears from the note winch 
the locomotive foreman recorded on the driver’s report ot tho 
2oth January lb9u, that m his opinion, the wagon was on hro 
before it left Kirwi Station We may mention that tbo loco 
motive foreman happened to be travelling by the tram to which 
the wagon was attached If this was so, it was for tho Company 
to prove that tho possibilities indicated by the learned Judgo m 
his jugduient as to the origin of the fire, namoiy, that of some 
fire having been left caielessly in the wagon before the biles 
wore loaded into it, or of some person smoking whilst loading, 
did not exist, or that precantions wero taken to prevent the 
originating of the hre in any of the wiya indicated It is true 
that the learned Judge in his judgment says that " upon the 
evidence on tho record the lower Court’s finding that tho hre 
was due to spontaneous eombustiou and that the Company » her 
vauts had not been guiltj of negligence, was sound ind proper 
We may obseri e that tins opinion as to the absonco of negligence 
on tho part of the doEendaiil Company and their servants is 
based on the erroneous view which tho leaiued Judge enter 
tamed as tn tho burden of proof We may further obsen <, thai, 
the finding, to which we have referred above, is b ised on uo 
ovidcnco whatever on tho record Phe learned advocate for the 
appellant asked our leave to contend that there was uo evidence 
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tlie cotton bales was on fire It is admitted that all the cotton 
loaded in that wagon was destroyed In the present suit the 
plaintiff claims damages for the loss sustained by him m conse 
(luence of the destruction of the cotton The defendant com 
pany did not dispute the amount claimed, but they claimed 
exemption fiom liabilit} on three grounds (1) that the plaintiff 
at the time of despatch elected to pay the owner’s risk rate, {2} 
that the fire was the result of spontaneous combustion, and (S) 
that the fire was not the resnlt of any negligence on the part of 
the company or its servants On tho first point the Court of 
first instance found against the defendant Company, and that 
finding was never questioned It must therefore be taken that 
tile goods — so fai 4*13 they weio to be conveyed over the line of 
the defendant Company-— wore not at thoiisk of tlie oi'Jiei Ihw 
Courts below have however, dismissed the chim, holding tint 
the defendant Company was not liable The lower appellate 
Court IS of opinion that it was for the phintiff to piovo that 
the defendant Comp my was guilty of negligence in respect 
of the bales of cotton consigned to it Iho learned Judge 
says — *'Tbe party damnified has. no cause of action unless he 
alleges ncgligen«^o such an allegation must not boa genera^ 
swooping one, but must be such as to give notice to the defendants 
of the caso they will have to meet ” Tho learned Judge further 
adds •— ‘ Clearly a plaintiff must affirm some specific actof iiegli 
gonce, or suggest some such act thus it was op*en to tho plaint 
iff appellant in the present case to assort in his plaint that lio 
believed the fire to have been caused cither by spaiks from tho 
engine, oi to liave been caused by some fire loft carelessly m 
the wagon before the bales wore loaded into it, oi by some per* 
son smoking while engaged m loading ” Being of that opinion 
tho learned Judge bold that the plaintiff had not proa od that the 
defendant Company u ere guilty of any act of negligence, and 
afhrmod the decree dismissing the suit Wo aro unable to agree 
mth tho Mew of the 1 m takenby tho learned Judge By Section 
72 of Act No IX of 1800 the responsibility of a Eaib'oy Ad* 
miinstratioii for tho loss or destruction of goods delivered toB 
to be carried by railway is, subject to the other proaisicu of the 
Act, that of a bailee under Sections 151, 152 and Id of 
Indian Contract Act Section 7G of the Actproaides that m 
nnj suit against a Itaihvny Administration for conipons itioii for 
loss or destiuction of goods dohaorod to it for carnage, it 
not bo netessarj for tho plaintiff to prove how the los® 
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destruction was caused The passages quoted from tlie learned ^ankE Earn 
Judge’s judgment show that he overlooked the important pro- j ^ 
visions of Section 7b, which cast, not on the plaintiff but ou the 
Eailway Companj, the buiden ol est iblishmg tho circumstances 
which, under Sections 151 and 152 of the Indian Contract Act, 
would exonerate the bailee from liability . It was sufficient for • 
the plftiutill to prove deUveij of the goods to the Kail way Com- 
pany and the fact that the goods weic destroyed whilst m tho 
custody of the Company Those facts being admitted in this 
case, it was for the Company to establish the circumstances 
which would entitle them to bt rolieved from liability. This 
the defendant Company m this case failed to do The Court 
of first instjuce 3%} s in Us judgment th it the lire must ha\ e been 
tho result of spontaneous combustion There is not a particle 
of evidence to show that this was »o, and 110 bUch conclusion can 
be drawn from the evidence on the recoid We may accept the 
e\ idence that the fire did not ongiuale Irom a spark from the en- 
gine , but that alouo doei nut lead to the conclusiou that there 
was no other cause for the bales catching hre except the theory 
of spoutanooub combustiou. It appears liom the note winch 
the locomotive foreman recorded ou the driver’s report ot the 
2Dth January lb9b, that at hib opinion, the wagon was ou liro 
before it loft Kirwi Station Wo may ineutiou that the loco- 
motive foreman happened to bo travclhug by tlie tram to which 
the wagon was attached It this was so, it was tor the Company 
to prove that tho possibilities indicated by the learned Judge m 
hi3 jugdment as to tho origin of the hre, nameiy, that of some 
fire having been left carelessly id the wagon before the bales 
were loaded into it, or of some person smoking whiUt loading, 
did not exist, or that precautions woio taken to prevent the 
onginatmg of tho tire in auy of tho wiya indicated It is true 
that the learned Judge in his judgment says that upon the 
evidence on the record tlic Icwer Court’s finding that the fare 
was due to spontaneous combustiou and that the Company’s ser- 
vants had not been guiltj of negligence, was sound and proper.” 

We may observe that tins opinion as to the absence of negligence 
oil the part of the defend int Coiiipaiiy aud their servants 13 
ba'^ed on the orroueuus view which tho Icatued Judge enter- 
tained as to the bnrdou ot proof W’o may further obsen 0 that 
the finding, to which we have referred above, is based on no 
evidence whatever ou tho record The learned advocate for the 
appellant asked our leave to contend that there was no evidence 
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NankaRatn wliatoror to justify the findittg as to the fire being due (o 
I M^R spontaneous combufetion or as to the absence of negligence 
— on the part of the defendants Wo granted him the leave 
asked for, and ovo have gone oarefullj through the evidence. 
After having heard that evidence we can unhositatinglj say that 
theio IS no evidence to snppoit the conclusion of the Oonrts below 
The plaintiff was tharofoie entitled to a decree for the amount 
claimed, the correctne«:s of which was not disputed We maj 
mention that the Railway Company was not represented in the 
appeal before us, and that consequently the appeal has been heard 
ex parti The result IS, thacwo.iUow the appeal, and, setting 
aside the decrees of tho Courts below, decree the claim as laid 
in the plaint with costs in all Courts and future interest Wt 
direct that the tutuio interest hoi eby awarded be calcul itod at 
tho rato of 0 per cent per annum from tho date of suit till the 
date of jxaluation 
Appeal decreed 


The Indian Law Beports, Vol. XXXm. (Madras) Series, 
Page 120. 

APPELLATE CIVIL 

Bofoic Sir U S Benson, Officiating Chief JnsUce 
and Ml Justice Sanlaian Nan. 

ALAR AltUNACHCLLAM CilElTlAR and otdei^ 

(PlAINTUPs), ArPKLIANlS, 

V 

THL MAUllAb RAIL'WAy COMPANY (DE^tND4^T), 

Kisionuem * 

StcoAp Afiial No 1022 oi 1900 

IDOO Garner, jAahUlj oJ^Contlrtichonof Conlrad—Loungnor hounlhj 
Sept ir 2- jury trrtin rtrrniiyp»Hen/» ffiafe iy Co j«ny 

A consigned certain cotton l,j Knilw from I Station fo K. Sistwa- 
Under tho terms of tbc risk iioto iii;,ncd lij llLCjnsignor tie 
wns cxemjued from Imtrjf foraii^ loss I cforr, during or after 
over the Railway Under tl e tram orrniif,tmtnt8 niado ly tl e 
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Comp-inj-, pood's consjcnci from E to K were cornel beyond K to 0 
»« 1 ihen baclv from C to K The poods were damoped while "vt 0 In a 
9nn to recover corapensaliou for tl»© lo'ss % caused 
NeU, tint the loss otcnrred darmg transit from E to E and ll at the 
Company was protected hj the terms t f the nsk note 

Frerv cu-stomcr dealing with a Company is bound not only bv tho 
ordinary route but nl«a by tlio o»diiiary tram arrangements at cording to 
which it profes‘=es to carrj 1 on^on and NortJ Western lia hiay 

Co , (2 Ir Rep 22 at p 3 i) referred to 

Second ArrEAi. agtinst tho decree of Mundappa Bangora, Sub- 
ordinate Judge of South ilaKbar ut Calicut m Appeal Smt No 
267 of 1006, presented agamst tin. decree of P ‘^esha Iyer, 
Principal District Munsiff of Calicut in Origin il Smt No 618 of 
190o 

The facts necessary for this report are set out in the jiidg 
ment 

P R Sundaia Iyer for Appellants 
DUG Do^iuiny for Respondent 
Judgment— -T n this case tho defendants, the Madras Railway 
Company, contracted to carry a consiguratnt of cotton foi the 
pKmtiffa from Lrode Station to Kallai Station The Company 
earned the cotton in an iron colored g ods wagon When tho 
train reached Katlai Station tho wi^on was not detached but 
Was earned on a couple of iiides to the next Station ^Cahout'! 
where ir was kept in tho Station yard during the night to bt 
■ji-ut b^cW to Kallai by another tram m the morning Caily in 
the morning smoko w as scon to bo issuing from tho wagon and 
water had to be pouiod on it to quench the firo 11 heu tho cotton 
was delivered to the plaintiffs, part of it wis damaged by the 
fire and water T. he plaintiff s suit was for the compensation for 
this damage 

The defendants alleged that they were protected by the terms 
of the risk note, Exhibit 1, which is signed bv tho plaintiff’s 
consignor and formed p irt of tho contract llie Courts below 
haio found that there was no negligenct on the part of the 
defendants dhe argument urged by the plaintiff’s 1 akil be- 
fore u<5 IS that the contract was to carry tho goods from Erode to 
Kallai, and that as tho defoudants earned them further, rt’ to 
Calicut, for their own convenience, that was done at their own 
risk, and they wore not protected by the terms of the risk note 
Both Courts have found that tho cotton was taken by the 
usual route adopted and publicly notified (Exhibit IV) by the 
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defendants as that by which goods booked from Erode to Kallai 
are taken and that the defendants are protected by the terms of 
the nsk note 

"We think that the decision of the Courts below is right In 
the risk note lh»* plaintiff’s conaignor says " I, the undersigned) 
dO) in consideration of such lower charge agree and undertake 
to hold the said Railway administration and all other Railway 
administrations working in lonnection therewith, and also all 
other transport agents or carriers employed by them, respec 
lively, over whoso railways or by or through whose transport 
ageuev or agencies the said goods or animals may be carried 
in bansii from Erode Station toKallai Station harmless and free 
from all responsibility for any loss, destruction or deterioration 
of or damago to, the said consignment from any cause what 
o\er before, during and after transit over the said Railway or 
other Railway hues working m connection therewith by any other 
transport agency or agencies employed by them respectively for 
the carnage of the whole or any part of the said consignment.’ 
Undei the risk, note the defendants are protected from dam 
ages caused " before during and after transit ” 

Having regard to the finding that tlio cotton was carried by 
the usual route adopted by the Railway, we think that it most 
beheld that the damage occurred ‘ during ’ transit from Erode to 
K illai witbm the meaning of the nsk note. Even if it could 
he hold that, as the damage occurred after the wagon first reach 
od K illai and had been carried beyond the station to Calicut 
the damage did not octui dunng" transit to K ilhi, it would 
not bo possible to hold that it did not in that view occur "after 
transit to Kallai Tho words “ before, during and after transit 
<?oom to cover the whole period from tho time the goods were 
delivered to the defendants at Erode up to the time they wore 
re delivered to tho plaintiffs at Kallai 

The plaintiff’s vakil has relied on tho case of Shat v Fagg^^^ 
but wo do not think that tho case is on all fours with the 
present ca«o 

With reference to the plaintiff’s plo i that they were not aware 
of tho Railway Comp iny's arrangements that goods should I 0 
<5« nt to Kali II urt Calicut, and that it was an unreasonable* 
arrangoinont imposing an extra nsk on tliom against winch the 
risk note would not protect the defendants, wo may refer to the 


(l) (U3S) 24 Sev Rep 407 
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oltsorvations of Mr Justice Gjb‘<onintlje case of Jbho r Londoi AruaacheJ 
end North TPesfem ifotficay GumpanyW wtero it wis held tint 
"The consignor IS bound to enquire fls to trams and hour of Madras 
arrival, and emnot, bj onuttmg to do so, onhanco tho obligation 
of the earner, or subniit the reason-vblenesH of their ordinary 
traffic arrangements to the roviow of a jury Juries would, of 
coarse, taho different views, according to tho tram service of 
their localit) , and, if the managementof the goods traffic depend- 
ed on their decision, it would become a chaos resulting in the 
ram of the Company under an aval mohe of litigation Whether 
he inquire or not, overy enstomor dealing with a Companj 
IS bound not only by tho ordinary route EaUs v London North- 
IVestern Raxheay CopipOHj/Cs), but also by the ordinary tram 
arrangement and hours of arrival according to which they pro 
fessto carry This is distmotlj laid down m tho judgments 
m Balland’s ca5o(^) , and my own decision m ATNally s coseW 
IS to the «amo effect " On the ground that the defendants 
are protected by the terms of the nek note we dismiss tho second 
appeal ivith costs 

ifejsra David and Bnyhtnell, Attomoys for the Bespondont 
The Bombay Law Reporter Vol XIV Page IBS ^ 

APPEAL FROM ORIGINAL CIVIL 

Before Sir Basil Scott, Kt , Chief Justice, 
and Ml Justice Batchelot 

LAKHICHA^D RA^ICUA^D (Plaintiff), Appellant 
V 

G I P railway company (Dbpendams), Respondevts * 

Roih ay Company^Negl gence — Vutj of tie Cotijiany tovarJs tie goofs 1911 
consigned— Ihity to tale all fore of Wc go ls-—J)Kij lo proved goods ^3 

vfen He rxsks occur — Jloili ays (/A o/ i?«:» ~2 7b — Gamers 
Jet(IIJo/18t5) Sec 9— Contrad Act <XX of IH"") See* 151 1 _ 

161— Burden of proof 

Tlio plaintiffs consigned 90 biles of cotton at Malkapar u station on tl e 
defendant Cotnpai j s hoc of railwij for tarruiBoto llombiy lli scbales 
were put by ibe defendant Company 8 men in awagun wbicli was attached 
tiB goods train At A nrangauin an interrucdiato station the wagon 

(1) Irish Hop” 23 at p^a ^ 4 D and S C6 

(3) 15 Irish C L n 660 (4) 26 1r»hL T T 139 

• O C J A] peal ^o, 10 of 19U See Append\j A- Ca*» No. Sa 
33 
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was fonnd to bo on fire It xras detached and put on a siding where tl o 
doors were opened, and 39 bales were extracted from it The remaining 
72 bales in the wagon continued bunuiig for some hours till they were 
completely destroyed The goods tram proceeded on its onward journey 
to Bhiisawal In the meanwhile the Vaiangaiim Station Master tele 
graphed to the Bhusawnl Station Master {whoso station was eight miles 
ahead) for a * 6rc pipe but he inquired in reply whether any water wai 
available near the ivagon The Aarangaiira Station Master wired back, 
saying that there was a well about 250 yaids from the wagon and that 
the water was 30 or 40 feet deep The Bhusawal Station Master replied 
that it was uselc«3 to send the fire engine as it would not draw water at 
that depth It was proved that there were at Bhusawal at the time duph 
cate engines with steam up and a hose 250 feet in length It also appeared 
that at Varangpum there was a well only 53 feet from the nearest Eailway 
siding , 60 that if the engine and the hose had been sent from Bhnsawal 
the fire would have been put out The Bhusawal Station Master never 
considered the question of tending an engine for tlio burning wagon and 
did not consult the engine driver of the goods tiam about it Iia a suit 
by the plaintiff to rocorci the value of the cotton bales — 

that the dofondiot Company was liable to poy damages which 
ensued owing to its negligence, for it failed to establish that it took the 
care a reasonable man would hare taken in trying to save lus own goods 
inaamiich as (1) tlio \arangaum Station Master misledtlioBhuoawalSts 
tion Master as to the distance and to caused tbit ofheer to refoso his ro 
quest for the appU^occs and (2) the Bbusiwal Btatiorv Master was huu 
self iiegligeut and hut foi hia negligence an engine and appliance might 
have been gone at \ ainngaum with the help of which much of tl o loss 
would hive been ai oided 

Tho obligation of a railway Company towards the consignor of goods 
includes not only tho duty of taking all reasonable prcciutions to obvntc 
risks but tho duty of taking all proper measures for the protection of tho 
goods when tho nsk I ns ncliially occurred 

Section 75 of tho Tndian Bnilways Act, 18^0, docs not mcreaso theonus 
of proof laid upon the railway company by S 151 of tho Indian Contract 
Act, 1872 

Strangman (Ada ocate-General) with Daiar, for the 
Appellants 


Siiinivg with Shortt, for tho Eospondonts 
JopOMENT rrr CJ — Tho plaintifl's sue to recover from 
defendants tho sum of Es 10,488-8 0 with interest at 0 per cent 
from the 17th April 1909 ns tho.pnco of 90 hales of cotton 
consigned ut Mulknpnr on tho 3rd of !^^a^cll 1009 by tho 2nd 
defendant for dclnery by the defendants to tlio 1st plamtiH m 
Bombay . 

Tlio cotton was not dehvorod and on tho 17th of April 1909 
tho jiHintifTs were informed by the dcfondiints lint it had been 
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burnt at ^ aranganui Station 37 damagt^d bales were subse 
qnenth •'old and realised Hs 3,210 which sum has been paid to 
the plaintiffs 

The undisputed facts are that the 90 bales were placed by tho 
defendant'- in n igon Ao 15616 at AlalLapur together with 19 
bales of cotton belonging to another Consignor between 5 and 
7 r ii on the 3rd of ilarcli The doors of the wagon were then 
closed and «ealed and the wagon was> shunted to the dead end 
of a siding till nest da^ On the 4th ilarch the wagon was 
attached to a trim iihicli left MulLapur at 1 50 P M the wagon 
being then next to the I nguie It ai lived at Bodwad Station 
at 2 33 P ir where 5 other vehicle^ and an Incline Brake were 
introduced between the Lngmo and the wagon m question At 

3 40 p M on approaching ^ araiiganui Station, smoke was seen 
Issuing from the wagon At that station the wagon was detached 
and put on n siding, the doors were opened the cotton was found 
to bo on fire, 39 bales were with diflicnhy extiacted the Lngmo 
Driver tried unsuccessfully to extinguish tl o file by water from 
hi3 Lngiuo and after 80 miuutcs detention hiving no more water 
to spare in his Eugiue went on with the train to Bhu«awal8 
miles distant Tltc 72 bales itinaimti,, lu tie wagon continued 
burning for some bouts till tiny were completely destroyed At 

4 10 PU the Station Pilaster of Varangaum telegraphed to the 
Station Master at Bhnsawal to arrange to send a fire pipe to 
put out fire of wagou 15046 the bates in which wcie burning 
verj badly Tl is me sage was ••cceived at Bliu«a\val at 4 SO 
Some hours latei the Veraugoum Station Mastei wired to Bhu'^a 
wal ■“Fire pump net sent yet half tho bales burnt strong wind 
blowing fire lu gieat force arrange sh irp This message was 
received at Bhusawal at 8 80 pm No a-ssistance of any kind 
was howev er sent fiom Bhnsawal The defendants admit that 
thtir responsibility for tlie loss de'struttnn or deterioration of 
goods delivered to them to be earned ly Railway is as provided 
bi Section 72 of the Railways Act I\ of 1890 that of v bailee 
under Sections 151, 152 and IGl of tho Conti ict Act that is to 
say, the bailee is bound to take as much care of the goods bailed 
to him as a man of ordinary prudence would under sitnilar cir- 
cumstances take of his own goods of the same bulk, quality and 
value as tho goods bailed, but in the absence of spectil contract 
IS not responsible for the los<5 destruction or deterioration of the 
things hailed if ho has taken tho amount of c iro above described, 
if howevci by his fault the goods are not delivered it the proper 
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time the bailee is responsible foi any loss, destruction or (le 
terioration from that time 

Tor the plaintiffs it was contended not onl^ that the defend* 
ants must show that they took ordiunry aud j easoiuble cai e of 
the goods but that the loss occurred from a cause which could 
not be attributed to the negligence of their seiT mts and it was 
argued that loss from an unknoam cause of goods in the charge 
of the defendants was pre’^nmptiire pioof of their negligence 
Tins argument was based upon the supposed similarity of Section 
70 of the Railway Act to Section 9 of the Carriers Act 1865 the 
effect of which was said by Mi Justice MAcntERsON in the case 
of Ghoutinull V RticrA Steam Naiigation Company, 0) to be to 
make tlio loss of the goods evidence of negligence nhicli the 
earner must displace 

I doubt whether it was intended by that Section to do more 
than give effect to the taghsh Rule thut whore the declaration 
stated the breach of dut) of tho earner to deliver it was not 
noce«sary tc pro\c negligence also even though negligence was 
alleged, ?,co Rtcharda V L B and S C Railway Company 
The reason beiug that the earner was always liable for non* 
deli^ ery unless he could bring the case within one of the cveep 
tioiis recognised by the common law or established by special 
contract or within tho limits permitted by the legislature Sec 
tion 76 of tho Railways Act is not by any means the sanio m 
term** as Section 9 of the Carriers Act It ma^ have been 
enacted to make it clear that a suit against n Railway Compan) 
was to be regarded as an iction for breach of contract and not 
an action in the case a question which had been much di^cus^ed 
in Cnglmd see Tatian \ (? IF Ra\U(,ay Company, t?) Morgan v 
RaxeyfW Bayhs v lAntutl (6) 

In ray opinion this section docs not incroaso tho onus of proof 
laid upon tho defendants b^ Section 151 of the Contract Act 

It 13 contended fo» tho plaintiffs that tlio ovidenco establishc-' 
that tho fire winch do«troy«?d tho cotton onginated in tome pre 
vrnhble caii^e, that it could not Imat, originated from spontanc 
ous comhustion and that tlu leva would ha^o been much less hut 
for tho negligence of tho defendants' servants 

(1) I I. B Si Cal at 810 {Z) 7 C li 810 IBL 3 C T Sjl 

30U 3 ,Q n m (4) 30 L J E* 131 

(S) L IL 8 C P, 3t5 
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The "uggeshons of the defendants as to the possible cause of Lakhiehano 
the fire are that it Iiinq boon due to careless bidi smoLiug Eamchaad 
by the defendants’ coohes wJion loading the cotton or to the G I P By 
careless use of matches b^ thosime coolies but that most pro 
bablj it was due to sp irk from theiEngme igniting the cotton 
while the tram \% is lu motion Grideuce has also been given as 
to the pO'ssibilitj of tilt fire being caused by spaik emitted by 
friction of the iron bauds on the bales oi by spontaneous com 
bustiou 

I will not discuss these questions in detail because I am satis 
fied that they ha\e been fully and adequately dealt with m the 
Judgment of the Loner Court and I agiee m the conclusion 
arnved at therein that the defendants have successfully shown 
that they took all rtasonablo pieeautions to obviate pieventible 
risks I do not think the posaibility of sparks from friction of 
the bale bonds could have been obviated by any reasonable 
precautions and I am not eo convinced as the trying Judge oi 
the remoteness of the possibility of spontaneous conibu«tioii If 
the tno last mentioned causes iro so unlikely I fail to see how 
the frequent fires in closed iron wagons cm be accounted for 
lbe«e frequent fires arc of great importance also in rebutting 
the suggestion that the jilaintills’ cotton must have been ignited 
by sparks entering thiough the apertures between the corruga 
tions of the wagon roof 

Ihe question remains whether the (lofondants disohaiged then 
duty as bailees ifter the firo bad been discovered Iheir 
‘obligation included not only tho duty of taking all reasonable 
precautions to obviate risksj but the duty of taking all pioper 
measures for the protection ot tho goods when the risks had 
actually occurred” ^ee B)dbant and Company v Jvtng (l) 

Hillard, the Driver, says that when tho fire was discovered there 
Was no other course but to run into Varangaum Station and detach 
the wagon The danger of taking on th© wigon to Bhu'tawal 
has been explained to bo tho possibility of distoi tion of the shape 
of the iron wagon by the firo cansing a deiailment aud on the 
evidence I think it was prudent to detach the wagon at \ aran- 
gaum It was also reasonable to shunt the wagon on to the 
nearest siding It was reasonable to open the doors to try and 
turn the cotton out on to tho platform It was reasonable in the 
first instance to try aud extinguish tho fire hv water from the 
(1) (189^) A C 640 
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Lakhichand Lngine When no more of the Engine watoi was a\ ail iLle and 
Kamchand Eii\er had onlj enough left to take bis tram into BImsawab 
G I P liy ^{i0 Station Master tried to render the watei of the iiearost well 
available bj wiiingto Bhusawil for a fire pipe, which he sajs 
means a pump for taking out water He sent this message at 
4 10 1 e , approximate!) at the time the tram left Yanugaum for 
Bhusawal and it does not appear to me that the evideuco eslab 
lishos np to this point any negligence oi breach of duej on the 
part of the defendants oi their servants It is from this point 
that the inaction of the defendants servants is open to cntici'M 
Bhusawal IS i large junction 8 miles distant fiom Yaiingaiim 
The Bhusawal Station Master saj s that throughout the daj* there 
are duplicate Engines with steam up there and tint he had a 
hose 250 feet in length winch he could hav e sent to Yarangaui i 
The Traffic Managoi Mr Rumboll sajs the defendants keep an 
officiont Jie hose and hand power pump fire Engine at Bhusawal 
and that the assunipt ou is that the pump is cap ible of suckin© 
for the length of the hose taking into coneideiatioo the depth of 
the V ell It may be assumed therefore that at 6 80 the timo when 
the Varaiigauin Station Master s message wnsieccived tl ore was 
a duplicate engine under steam which could have at onco con 
veyed the hand fire engine with 250 feet of hose to \ arangauin 
in 20 minutes Wli it did the Station Master do ^ He did 
nothing His evidence is that the wire was brought to him by 
the Signaller on which he went to tho Telegraph and called np 
the Yaraiiguam Station Master by what is known as a jractico 
message and asked if there was any water at Yarangaum 
reply was received that thero was a well about 250 yards from 
the wagon and tint the water was 80 or 40 feot from tle'inr 
face, he then wired that it was useless to send tho fire engine 
down as it w'ould not draw the wntei at that depth The fir I 
time this practice message v\a3 mentioned in connection with 
the case was in the answer to mtt rrogatones on the 27th January 
1910 when tho Deputy Traffic Manager depO‘»ed that ho 
informed by tho Station Master, Bhusawal tlink Jje receive I tie 
first telegram from Yarangaum about 17 i c , 5 p ir o’clock mil 
thereupon communicated by telegraph with the Station Afastcrat 
Yaringaura and ascertained that the nearest well was iboiit 2(K) 
yards from the wagon and that tho water was 25 feet from the 
surface It is to bo noted that tho distance of the well and tbe 
depth of the watei had increased in the recollection of tbp 
Bhusawal Station Master by the time ho gavo Ins c\ nlonct Tl r 
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Yarangaum Station Master was not asked in chief ns to any such Lakh chand 
commuDJcation but in cro'is OTiminaiion sud that betireen tel#* Bamchand 
gram's Nos 3J- and 35 which wnssent t Lourslater the Blmsawa] 0 i p By 

Station Master asked Jiim bj practico message whether he had 

water at his place In re osnmination the point was left 
nntonched but in answer to the Coart the witness said “'I sent 
practice messages on the day of tho t re between 6 pm and 10 
PM at nigbt Fir t I sent a practico message to Bhuswal I 
don’t remember tlio time I said are jou making any arrange 
ments about water ’ ’ I can t givo any idea what time that was 
Then Bhusawal asked me how far off the water was That was 
about 8 or 9 p 5f I replied, saying that one well was at the 
di«tance of 200 yards and another at 2o0 or 300 yards ” It 
will be seen that this story does not tally with that of the Bhusa 
wal Station ila'ter either as to tho first sender of a practice 
me^'age or the hour at which the Bhasawal message wa& sent 
The Telegram No 35 is inconsistent with either story of the 
practice message Ihc Bhiisawd Station Mastei admits that this 
telegram >0 35 does convoy to his mind that the Varanganm 
Station Master did not at that time know that the fire engine 
would be no giod I am unable to accept the story of the 
practice message I he trying Judge was not satisfied with the 
evidence of the Station Masters as to the messages actually sent 
but sees no reason to doubt tbo bio id fact that the question of 
sending the pnmp from Bhusawal to Vaiangaum was considered 
and the conclus on come to that it would be useless to do so I 
am however unable to leconcile this Vioiv with tl e telegram Ex 
35 and tho admission of tho Yarangaum Station Master that 
when he set it off ho still thought tl ere ^^as lime to save someof 
the cotton and therefore wired “ arrange sharp But even if the 
view of the trying Judge upon this point bo accepted the Defend 
ants have to meet the difficulty caused by the proof that the 
well referred to by tho Yarangaum Station Master was only 53 
feet from the nearest Railwaj siding He behoved that with a 
hose and pump he could put out the fire by water from that well 
If he mislead the Bhnsawal Station Master as to the distance 
and so cansed that officoi to refuse his request for tl e appliances 
the defendants are responsible foi they do not establish that 
they tool the care a reasonable man would have taken m trying 
to «avo his own goods If an engine had been sent with the 
1 ump and hose it could have been used to shunt the wagon with 
the burning cotton at tho siding near the well and even if as is 
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Lalwhichand deposed to the Engine would then have been nearest to the dead 
RamcEanl q£ siding we ire not told what harm could ho done hy 
G I P Ry leaving ifc there till the firo should bo extinguished The 
Bhusawal Station Master says ho nevoi considered the question 
of sending an engine for the wagon containing the burning 
cotton and did not consult the Varanganm Engine Driver 
(Millard) about it It appears to me upon the evidence that the 
Bliusawal Station Master was negligent and but for his negligence 
an Engine and appliance might have been soon at Varanganni, 
with the help of which muck of the loss would have been 
avoided I am therefore of opinion that the Appeal should bo 
allowed 

On the question of damages for not sending the pump ood 
hose to Varangaum the Advocate Genetal suggests that we may 
assume that the cotton would have been damaged by fire for 
which the defendants are not responsible to the same extent asthe 
bales which wore rescued and that all the rest of the plaintiffs 
bales would bat for the defendants* noghgenco have been aaved 
with a selling value of Rs 67 per bale They have already 
received the proceeds of 37 bal^s on this basis They are 
therefore entitled to the value of 53 more bales at Rs, 87 per 
bale with interest at 0 per cent from the 17th of April 
on the amount already received till payment and on the dauja 
ges now decreed til! judgment 

Plaintiffs to have three fourths of their co'‘ts thronghoflt 
Interest on judgment at 6 per cent 

Batcuelob J — I ontiroly agree, but should like to exploit 
shortly in my own words why I am unablo to accede to ono of the 
mam arguments addressed to ns on behnlf of the AppoH'*”^ 

The facts have been narrated by the Chief Justice, and it’* 
unnecessary to recapitulate them It is enough to say that the 
Appellant’s goods were destroyed by fire while they worejiu the 
exclusive possession and control of the Railway Company and thiit 
the Company have been uonblo to ahow from what causes the hn? 
Originated Admittedly tlio Company Jiav o given all the ev ideiiW 
which it lay within thoir power to give on the point and tn® 
evidence is both voluminous aud elaborate , but the result is tbs 
the actual cause of the lire remains unascertained and wo 
loft to choose between various competing theories of greater or 
loss probability DifTerenl mind^ would prefer different Iheone* 
For my own part I am inclined to regard as tho Iikhest thcorv 
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thnt which 'iscnbes the firo to the intioduction of a spark fiom Lakhichand 
the engine into the n’vrro\\ ventiliting crevice left below the Eamcband 
projecting rocf of the wagon But any such selection appears to r i 'p Ry 
me to be no more tlnn conjecture moto or less plausible, and as — 
a matter of evidence I think wo aro bound to hold that the cause 
of the fire is unascertained 

In this state of tlio facts it was contended for the Appellant 
that tlioro is an end of the matter tlm is that inasmuch as his 
goods were destroyed bj fire wliilo they were in the esclusive 
control of the Companj, and the Company are unable to sliow 
from what cause the fire originated, tillable consequently to show 
that the fire was not bejond prevention, therefore Ihe Company 
must, Without more, bo held liable On the other hand it was 
urged for the Company that, though they are unable to prove 
the cause of this particular firo and though the burder' of prov- 
ing doe care admittedlv rests upon them, it is competent to them 
to discharge that bui den b} satisf) mg the Court on the evidence 
that in regard to the Appellant’s goods, they exercised all the 
care which is required of them ns bailee for hire under the Con 
tract Act I am of opinion that the respondent Company s 
contention on this point should prevail As I read beo 72 ot 
the Hallways Act and Sections 101, 152 and 161 of the Contract 
Act the question wl ether the Company have or liave not taken 
the care prescribed is to bo answered by refeience to the entire 
evidence on the record , that tho firo occurred while the goods were 
m their sole possession may be, and in my Judgment is, primn/ocie 
evidence that due caro was not taken but the inference thus 
snggeste 1 may be repelled and tho contraij inference established 
on adequate evidence to this olTcct being given bj the Company 
It would, T venture tn think, lea novel view to take that the 
bailee must inevitably be boll liable for every accident of which 
he is unable to assign tbo precise cause and I see nothing in the 
Railways Actor in the cases which were cited to wariant «o 
oxtremo a proposition But I need not pursue this aspect of the 
subject for the argument On tho Appellant’s behalf was not 
souglit to bo based on anv words of the Statute the sole fonntl 
ation assigned for it was the decision of the Pm y Council m 77 > 

Hiieri Steam I\angaltnn Co v Ckouhiull Dooqar (t) That was 
a suit tn recover tlio value of certain drums of jute which 
had been received bj tlio Companj on board thnr flat for 
deliver} at Calcutta and which, together with t^o flat it'clf, had 
"(i) I L~n secii sos 
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LaVhichatid deposed to the Engine would then have been nearest to the dead 
Ratnchand q£ gidiiig WB are not told what harm could be done by 
G I P Ef leaving it there till the firo should bo extinguished The 
Bhusawal Station Master says he neror considered the question 
of sending an engine for the wagon containing the burning 
cotton and did not consult the Varanganm Engine Dnrer 
(Millard) about it It appears to me upon tho evidence that the 
Blinsawal Station Master was negligent and but for his negligence 
an Engine and appliance might have been soon at Varanganmj 
with the help of which much of the loss would have been 
avoided I am therefore of opinion that the Appeal should bo 
allowed 

On the question of damages for not sending the pump and 
hose to Varangaum the Advocate Getieial suggests that we may 
assume that the cotton would have been damaged by fire for 
which the defendants aie not responsible to the same extent astfie 
bales which wore rescued and that all the lest of the plaiutifis 
bales would but lor the defendants’ negbgenco have been swed 
with a selling value of Its 67 per bale They have already 
receued the proceeds of 37 bal‘=-s on this basis They aro 
therefore entitled to the value of 53 more bales at Rs, 87 per 
bale with interest at 9 per cont from tho 17th of April 19^)3 
on the amount already received till payment and on the dams 
ges now decreed till judgment 

Plaintiffs to have three fourths of their co'‘t3 throngboot 
Interest on judgment at 6 per cent 


Batciielob, J —I entirely agree, but should like to expl^'^ 
shortly in my own words why I am unable to accede to one of the 
mam arguments addros'^cd to us on behalf of the Appellant 
The facts ha^o been narrated by tho Chief Justice, and it 
unnecessary to recapitulate them It is enough to say that the 
Appellant’s goods were destroyed by firo wlulc they wero^m the 
exclusive possession and control of tho Railway Company and that 
the Compauy have been nnable to show from what causes the firo 
originated Admittedly tho Company ha\ o given all the ovidenct 
winch it lay within thotrponoi togivoon the point and tna 
eiidcnco is both voluminous and elaborate, but the result is t 
tho actual cause of the hrt remains unnacortainod and wo are 
left to choose between various competing theories of greater 
less probability Different minds would prefer different tbeone^ 
Tor my own part I am inclined to regard as tho liklicst theory 
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that which ascribes the fire to the introduction of a spark from 
the engine into the narron vcntiHting crevice left below the 
projecting roof of the wagon But any such selection appears to 
me to be no more tlian conjecture mote oi less plausible, and as 
a matter of evidence I think wo are bound to hold that the cause 
of the lire is unascertained 

In this state of tho facts it was contended for the Appellant 
that there is au end of the m itter that is that inasmuch as his 
goods were destroyed bj lire while thej were in the exclusive 
control of tho Company, and the Company ire unable to show 
from what caii'JO the fire originated, unable consequently to show 
that the lire was not beiond proitntion, therefore the Company 
must, without more, be held liable On the other hand it was 
urged for the Company that, though they are unable to pro\e 
the cause of this particular firo and though tho burde" of prov- 
ing due care admittedly rests upon them, it is competent to them 
to discharge that bui don by satisfy mg the Court on the evidence 
that in regard to the Appellant'a goods, they exercised all the 
care which is required of them as bailee for hire under the Con- 
tract Act I am of opinion that the respondent Company's 
contention on this point slionhl prevail As I read Sec 72 of 
the Railways Act and Sections 151, 152 and 161 of tlie Contract 
Act, the question whether tho Company have or have not taken 
the care prescribed is to bo answered by refeionce to the entire 
eviclenco on tho record , that tho lire occurred while the goods were 
m their sole possession may he, and in my Tmlgmont is, pnmo for e 
evidence that due caro was not taken, hut the inference thus 
suggested may 1 e repelled and tho contrary inferenco established 
on adequate evideiico to this effect being guen by the Company 
It would, T venture to think, 1 o a noiel view to take that the 
bailee must inevitably be held liable for oiery accident of which 
he IS unable to assign tho precise cause, and I see nothing in the 
Railways Actor m tho cases which were cited to wiriant so 
ovtremo a proposition But I need not pursue this aspect of tho 
subject, for the argument on tho Appellant’s behalf was not 
songht to bo based on any words of the Statute , the sole fonnd- 
"ition assigned for it was tho decision of the Privy Council m 77 < 
•filler? Sleam J^aiigaho7i Co v ChfiuimnU Dooffar d) That was 
a suit to recoior tho aaluo of certain drums of jnto, which 
had been rocened by tho Company on board tluir flat for 
dohrery at Calcutta and which, together with tl o flat it elf, had 
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Eaki ichand toon deatloyod by Bio The Jadicial Committoo afiirmed tho 
Ram^band gf ^jjg Hijjh Court, which held the Company liable On 

G I P Ry behalf of the Appellant reliance is placed on certain pas’siges m 
the judgment of Lord Moms, it being contended that the effect 
of these passages is to establish the ptoposition that tho carrier 
IS liable unless ho can show afBrraatively how the accident m this 
case, the fire arose, and by this means prove that it originated 
from a cause which involved no negligence on liis part U is not 
noc^esaiy to notice certain points of distinction between the eve 
cited and the present case, for the} would be important onl} if it 
wero held that Lord Morns’ judgment is authority foi the pro- 
position uiged for the Appellant, and in my opinion that is not 
so Tho judgment must be read as a whole and in the light of 
tho facta which were then bofore tho Judicial Committee, ami 
so reading it, I think it does not support the view presented for 
the Appellant On tho tontrarj the judgment, ns I understand 
it, enforces the Company's liability, not merely because the 
firo occurred on their flat through an unascertained cause, 
but becauso, on a general review of all the etidencc, it nis held 
that tho Company had failed to exonerate themselves or to <h® 
place the inference which natunUv aiose fiom the fact that the 
plaintiff's goods were destroyed while in the exclusive possession 
of the Company But tho Judgment examines and discn&sestho 
ei idcnce offered on belialt of the Company, and that ovidencc is 
sot aside not as irrelevant, but ns insuHicient I agree, therefore 
with Kohei t on, J til it It was open to tho Railwaj Coinpon} m 
this case to exonerate tlieni'^eUes b} satisf} ing tho Court of tlieir 
carefulness, both geneinlly and in respect of the plaintiff’s goods 
notwitli<itanding that tliej wore iinnblo to prove tho exact cause 
cvC the fwo If that w w> then 1 think wjvon the ewWwcc that 
tho} have oxonerateil themselves ^woad tho outbioak of tho firo, 
but not guood the stops taken to oxtingmsh it 
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The Indian Law Reports, Vol. III. (Bombay) Series, 

Page 109. 

ORIGINAL CIVIL. 

Bcfoie Sir M. IL Kt., ChitJ Justice, and 

Sir C. Sargent, J. 

KUVERJI TULSIDAb, (PtAiNiitF) 

V. 

THE UKEAT INDIAN PENINSULA RAILWAY 
COJIPANY, (DttE\DA\Ts) * 

J? iiJrai; C'l.'tnfnny— •Corner, L*hlilt/ of— Indian tontracl Ail (/\ vf 1872), if<78 

Ss VI. IM— Act Ar/J/o/I8*.l— .W December, 
'ILo LiirIi'L comraou Iw rulo undei whiih common can ici'> aicLcltl 
liable an insurorn of goocl'^ against all ri«kv ciccpt tlx act of Oncl or Iho 
king’s enemioe, la not 11 m iiifoiic in India In c I'oa not met bj tho 
special provisions of tlio Act relating to H tihva^a uid tai nets, tlieli ibilitj 
of carrieis for loss of or damage to goods entrusted to them is prescribed 
bj Ss. 1 jl and 152 of tlio Indian Contract Act {1\ ol I87i) 

The plaintiff’s goods wero being coined in a tiam of tho defendants 
from Nftngaon to Fgatpaii Dining tlio jonincy tlio tiain was plundered 
by robbers and the plaintill s goods were stolon 
Selil, the defendants wero entitled to tho benctit of S 152 of tlio Indian 
Contract Act, and should bo pcrmitied to guo evideuco that the robbcis 
of the plaintiff's goods wcie not the servants or agents of tho defendants 
and that tho defendants (by tlioir servants and agents) took as much care 
of their goods as a man of ordinirj prudence would, under similar 
tircumstanccx, take of his own goods of the sime bulk quality and value 
as tho goods in question 

This was a caho stated for tho opinion of the High Conrt, under 
S 7 of Act XXVI of 18G4, by W E Hart, First Judge of the 
Court of Small Causes .at Bombay 

The question for tliO High Court was whether tho defendant's, 
as bailee's defined in S 148 of the Indian Contract Act could 
rely on the jiiovisions of S 152 of that Act a's exempting tliem 
from liability m respect of gooils delivered to tlum to be earned, 

* Small CiMiac Conrt Tirffrenre, Suit Va 11,311 of 1S7S 
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link iH net. on thoir pirk ^r*is pro^ ed The leirned Judgt 
St itnl the cn 0 I-' follows — 

‘ In till pre Lilt c let thogoodsof tlio pliiutifl were inii\'iggoi 
forniini^ pirt of i j^oods trim running betnoeu Ivucgaon and 
Lgit|uri on till) night of tin, 2nd October 1S77 On rcachuif^ 
ilio foot 'f i tt-cp mtlme fbt driver found about oO tni.n bv 
llu eidt if tliQ roid, indi quuititi of sand oa the mis Tie 
s iml m id It impo sibl for the irbcel to hold the nik p-operlv 
uul tilt dnitr finding tl it on that account it wa, not po « bl 
togti th whok trim up the inclme, went on i\jth th^ firt 
half liavinc tin. Hitt'' hdfir thirtre of the jruard He na 
nb iiU ibont 2o imanti , and oi hn. n. am ivith liet'-'n-e 
f n ; 1 t’ it t^o ttaijo i whiti fct bad k^t at the hot iiu 
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Contract Act, ciw relj on tlic pioMSions of S 152 as piottctmg 
them from liability jn respect of goods earned by them for re- 
>vard If the ins\%Lr to that question be in the vfhrmatue, the 
verdict lu the present case iv ill be set aside, and anew trial 
ordered ” 

iilarling foi the lhamiilT — Section 152 of the Indi in Contract 
\ct does not oppli to Ilaihin} Coinpinies oi o*Iiei common 
carriers os such Ihe pro imblc and Section 1 show that this Act 
was not intended to be a general ur exhaustive measure but 
merely a partial statement of contract law Neithei Act W III 
of 1854 nor Act III of 1865 is repealed by this Act The dofini 
tiou of bailment in See 1 *8 of the Contract Act does nut point 
to the case of earners, and Sec 158 in referring to the bailment 
of goods to be earned, speaks only of gratuitous conveyance 
Ho cited Jlftnci V Leman, ii) 0 1'lahcrty v JiIcDouell,\^) Ez parte 
11 arnnyfon t^) 

The Jdiocoto General (Honourable J J/orno^i) and Lathaii 
for Defendants — Ilie liabihtj of Kailway Companies previously 
to the parsing of tho Indian Coutract Act was rcgul vted p irtly 
by Vet XVIII of 1854 and partly b^ common law Ihe effect 
of the Indian Contract Act is to relieve Railway Compauieo of 
their common law liability, and to subject them to the liability 
imposed by Act SVIII of 18ol and by the Contract Act The 
Kailway Act (XVIXI of 18o4) did not affect the common law 
liability of Railway Companies Bat that liability is affected by 
Sec 152 of the Contract Act Section 148, which defines bail 
mints, IS wide enough to include bailments to cainors, and See 
lo8 expressly deals with the ca e of goods to be ciiried, thus 
showing that the Act was intended to apply to carriers If so, 
it is cle u that Sec 152 must apply Choy referred to The East 
Indian liatlxeay Company v Jordan 

WebTEOPP, C J (having stated the facts above set forth) —1 he 
learned Chief Judge dissented fiom the contention of the defend 
antb, tint the law now applicable in this country to cirriers, 
besides the special provisions of the Acts relating to r tilw ij s and 
earners i-^ that contained in Chap IX of the Indian Contract Act 
which relates to bailment And lio, accordinglv prevented the 
defendants from giving o\ idoncoto show that the robbers were not 
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Koverji thoir servants, and tint all reasonable precaution had been taken 
Tnlsidfts for fijo safet} of tlio goods, the piotection of tlio trim, and tlie 
G I P Bj matching of the hno, and gave a voidict for the plamtilf for 
Its 902-12, winch ho hold to bo the viltio of tho plaintiff’s gocxls 
and costs, subject, howeier, to the opinion of this Court on tho 
quostioii— " Can the defendants, is bailees defined in Soc 148 of 
tho Indian Contract Act, lely on tho provisions of Sec. lo2as 
piotccting them from liability in respect of goods earned by 
them for reward ? ” Ho has put the same question m auotlicr 
ciso {Ithtiaidan Gnlahdiand v Tki G. I V BatliLaij Company, 
No 13,903 of 1878) loferrod to this Court, in which case ho 
stated bis reasons lor not permitting tho Eailway Coinpmy to 
roly on S 152 of the Indian Contract Act Ihoso reisoiia may bo 
sumtrarized thus that, although that Act has been m force for 
six years, no judicial authoiity was cited to shoa that Sec 15- 
applies to carncis for reward, and ilthough many actions had 
been tiled m tho Court of Small Causes against the Gnat Indian 
I’oninsula Rulway Company, such a defence had never btcn 
raised 111 these actions that, oltbough tho teiius of S 118 arc 
audo ODOugh to include all carriers, yet Ss lol and J 52 only 
deelaie tho law as it existed befoie the ladi in Contract Aet, m 
leg ird to ordmaiy bailees other than ciriiors, side by side "itb 
«hich thoro also existed tho spconl common-liw liability 
eomnion earners, who nevertheless then, as now, fell iMthm 
strict lottei of tlie dcCnilion of oidinary bailees, mIiicIi sjiccnl 
lubility of common camera had boon “apparently rccogiustd 
by tbo Legislature id tho Railway Aet (X\ III of 1851) and tbi 
Carriers’ Act (III of 1865) that tho pitamblo and Sec 1 of thi 
Indian Contract Act showed that ic not intended to be cx 
houstuo and applicable in all cases of bailment, and thit Ait is 
fcdcut as to tho Ra\lwu.y Act, tUo GamcTs' Act, end c itrior' hr 
lure, tho only rofercnce to enrnago in the clinpter on huiln'C*'^ 
being in See 158, where tho bailment, dealt h itli, is gratuitous 
bailment, and ho stat»’d his opinion to be “ that hod tho biff'** 
latiire intended by £>s 151 and lo2 to ilTect a conijilite rt'O 

lution of tho 1 iw as ipplicd to curneis (for if the eoiislruelico 
conicndod for by tJie defondnnts bo correet, it must afijd/i 
only to Railnay Comp Miles, but to sliqis’ captaiii’<, and, m hut> 
to all who, larntrs for reward, nro under spLtinl liabilities t<> 
tho owners of tho goods entrusted to tliim), cxjiri's wonb 
would have been used for tho purpo-o of giving tfioct to 
intention.’’ 
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The Indnn Contnct Vet (1\ of 1872) is nnd purports to bo Kuverji 
onU n purtnl mcisuro Its proimblo reoites ilint ‘ it is oxpodi- 
out to define und iitnond certun pirts of tbo law reHtmj' to Q i P % 
contracts ’ Its fir^t section rt penis cortninonnctincrits specified 
m the schedule but provides tint nothing contained in the Act 
“shall nffcct the proiismus of nii\ ‘statute. Act or Regnlntion 
not hen by c\pri sslr roju aled nor nt»\ nsa jo or cu totn of trade, 
nor an\ incilintof an\ cniitrictnot lncnIlS|^tent nitli the pro 
nsions of this Vet ” 

The wonls " not inconsistent with the provisions of this Act ’ 
mn-t, wo think, bo limited in Ibotr application to tho immediately 
preceding words * n ir an\ usage or ciivtoin of trade nor niy 
incident of nnv contract ’ and are not applicable to the words 
‘ the proi isioris of any Statatc, Vet or Regnlaiion/’ and, there 
fore, such Acts as tl c Hailuav Act {Will of 1854) nnd tbeCar- 
ners’ Vet (III of IS6o) not being luootioned m the scliedolo to 
till Indian Contract Vet, arc not repealed or affected by that 
Vet The provision of its first section, that uotbmg contained 
in the Act shall affect am ti«agc or custom of tride or incident 
of am lontract not incoiisi tent «ith the provisions of the Act, 
doe>9not aid as in arm mg at a solntion of tlio question sub* 
lint vd to this Court inasmuch ns. if the I52ni) Section of the 
ict is applicable to common carrurs for hire, tho Act is in that 
resjiect inconsistent nith the rule or nsagoof common law rolad 
upon by tho Court of Small Cnusts as tho basis of jfs opinion 
lhat ruk is that a common carrii r, wliilo the goods ontrusted 
to him for con; anco arc m Ins cuslodj , is bound to the utmost 
care of them and, mihko other bailees falling niidor tho sniiio 
clas 0) IS, at common h«, responsible for their loss, and e;ery 
injnrv sustauud by them, OLtasioncd bj any meins whatever, 
oscept only tho act of God or tho kings enemies ( ) The 151st 
''ection of the Indian Contract Act is ns follows — " In all cases 
( f 1 ailment the bailee is bound to take ns much care of the goods 
b tiled to him as a man of ordinary piudenct w ould nndor simi- 
lar circumstances take of his own goods of the same bulk, 
quality and value as tlie goods bailed ' The I52nd Section, hero 
relied upon for the defendants, enacts that " the bailee m the 
absence of any special contract, is not responsible for tbo loss, 


(1) Tbafiftl claasof batments wi tocaUt twnli 

(2) 1 be antboril ea are cnllecteil In Mr 3 W «inlll» « nolo to C«v;* ▼ B*t 
narllSm L 0 US (7U ei) anit In Angell on Cempra (4th e 1 ) pi ]4S((te^ 



312 


BESPONSIBILITT AS OABRIERS OF GOODS 


Kmerji destruction, or deterioration of tlio tlimg bailed, if he has laXen 
TiiiKidis the amount of care of it desonbod in S 151” If, indeed, Hio 
0 I P By rule of common Kw alreadj' mentioned, and which makes tli© 
common earner an inanrer of thogoods .against loss and injurr, 
except occasioned b} the neb of God or the king’s enemies, hi' 
been adopted bj the Indian Legislature m Act XVJII of ISo-t 
Act III of 1865, or any other Act not mentioned in tbo schednlo 
to the Indian Contract Act, the first section of that Act would 
Save tlio rule It has not, however, boon shown to oiir saliific 
tion that the common law rule has been adopted in Act XVIII 
of 18'»4, Act III of 1865, or any otnor Act of tlie Indian Logi 
laturo An examination of Act Will of 1854 and Act III of 
18b6 sliows why it is impossible successfully to maintain tint 
tlu ro has heenm those Vetsanj socli adoption of the common law 
rule, or +lnt the former of tlio«o Acts is axhnustivo ns to tlio 
liabilities of Railwa) Compaoics ns carriers, and the latter, of 
tlio liabilities of carriers generally. 

The important sections m Act XVIII of 1854, in relation to 
tho liability of Railway Companies for goods dcliyered to tlieiii 
for cnnveianco are ‘Ss 0, 10, U and 15 Of those, S 0 relieves 
Companies of liability m respect of loss or injury t ) passengers’ 
luggage in any ca«o, ’ unless it slnll hmo boon hooked and 
sopantelj paid tor and S lOrcliovesCompaniesof rosponsilihty 
‘in am case” for lessor mjnry to gold, siKor, and niimermis 
othoT articles of great aalne particnlarlj eimmeritod m that 
section, unless tho value nnd nntmo of s ich goods Imre been 
declared by tho sondor, and an incioasod charge for tlioir saf 
cou>eMince necopted by -x apeciilly aiithons'ed por-’oii on holatf 
of the Comjianj It is manifest that ncitlur of thoso sections 
statis or implies what, m the taso of good^ not within tho d 
pcnptions therein gi'm shall bo tho extent of ihohalihfi of 
Hailwai Companies Nor do those sections stato what, in thd 
case of loss or injary (o goods thcrom dosenbed, «hall ho the 
pTt< nt of the Imbiliti of Companion when tho requisites to render 
them at all liable ha\o boon oonipboil with I he siltnco of tlm i 
sections It aaea the solution of that point to tho law, ns it tl<'^ 
fiiibsistcd, outsi'lp tint Act, nnd n variation of such law <f f 
tho Act cannot bu deemed 1 1 affect the proi isions of the Act 
J he two fection", of winch wt In'o been trtatiiig, are iti farotiT 
of Railway Companies Ilui next section (tho llth) of tl*’ 

Alt (\\ III of 1''^ 0 haa a different aspect At common laW, nn 
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ordmarv earner for lure might, by special contract, protect Kirerji 

himself from responsibility, o\en for loss or injury occasioned ijisdna 

by the gross negligence of himself or Ins agents (i) In the case G i P Rj 

of Suruirnm Bhaya v. The G I P RaiUiay Ce C ) lecently ' 

referred by the Court of Small Causes to tins Court it was said 

here that the lltb Section, taken m the aggregate, appears to 

mean " that a Itailway Company shall be responsible for loss or 

injnry caused by grog's negligence or iniscooduct of their agmts 

or servants {except in case-N otherniso specialU pnnided foi by 

the Act ,€ g , sncli cases as aro mentioned m Ss 9 and 10), not* 

withstanding any public notice given or pm ate contract made 

by each companies to the contrary If, as «e think, that be 

thetme construction of S U. it lewes untouched the question 

whether Railwav Companies, as common carriers, shall be 

answerable, in eases of loss or damage to goods m the absence of 

anv special contract to the contrary, whoro such loss or damage 

IS not occasioned by the negligence or misconduct of the Com 

panies their sera ants O’- agents That question, if it arose before 

the Indian Contract Act came into force, would necessarily hove 

been decided by the common Kw, which would have treated the 

common carrier as an insuier against all risks, except the act of 

God or the king’s enemies and, if the loss had not been attri 

bntable to either of the-,© exceptions, would have held the common 

earner liable although neither misconduct nor negligonoo had 

occurred on his part or on that of his agents Ac If this bo no 

longerso since S 152 of the Indian Contract Act came into force, 

the change thus made is not any alteration of S 1 1 of Act XVIII 

of 1854, bat is a departure from tlio common law Section 15 

relates to the carnage of dangerous goods, and sheds no light 

on the liability of Railway Companips free from the imputation 

of negligence or misconduct , nor, bo far as wo can perceive, is 

there any other portion of Act XVIII of 1854, not already 

noticed, which has such a result 

Act III of 1865(3) is intituled ‘ An Act relating to the nghts 
and liabilities of common carriers,” and in its preamble recites 
that it 15 expedient not only to enable common carriers to limit 
their liability for loss of or damage to property delivered to them to 


(1) See rhe cases collected in ADgcti onCamen note (o) topi 265 4th Fd 

(2) I Ij R , 3 Bom 90 at page 105 

(3) The anatogons enactment in England « Stat 11 Coo IV and 1 Wm IV 
c OS, but it is not In all xespecti sim lar to Act III of ISC^ 

40 
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KuTcrjl bo Carried, but also to doclaro their liability for loss of, or dnmagi 
Tnimda* to, such property occasioned by the negligence or criminal acts 
G I p Ry of therasehes, their servants or agents 'Ihopiearable, therefore, 
betri} s no intention on the part of the Legislature to fi'^ ou the 
common camei the character of an insmer against all nsbi, 
except the .act of God or the Queen’s onomies The 2nd Section 
declares that in the Act “ a ‘ common earner ’ denotes a person 
other than the Government, engaged in the business of trails 
porting, for hire, property from place to place, by land or inland 
navigation, for all persons mdisciimmately,” and that " ‘person 
includes association or body of persons, whether incorpor 
ated or not ” The 3i<l Section in effect enacts that no common 
earner shill be liable foi the loss of, or damigo to, pioptrty 
dolivorod to him to be carried exceeding in value Rs 100, and 
of the description contained in the schedule (including gold and 
Sliver and many other specified articles of value), unless the 
porsou delivering the property to bo carried, or Ins agent, has 
expressly declared to tho carrier or his agent the value and 
description of such property The 1th Section relates to tlio 
r ite to bo cliarged in the cases roontionod in the proooding 
htction , and the oth Section provides for a refund of such charge 
m tho <3\ ont of loss or dimige to the goods m such ciscs dh 
respect to proport) other than that specified in tho scludnle to tin 
Act, the 0th Section prevents any common cimor from limiting 
or niToctmg his Imbilitj by any public notice, but permits such a 
cirrior (not being the owner of 1 railroad or tninroid construct* 
cd uTidor Act \SII of 1803, winch the dcfeiulints* riilnnyn'i" 
not), b} special contract signed by tho ownoi of the proportj or 
his agent, to limit lus liability in respect of the Kamo This 6th 
Section docs not lay down nlnt shall bo tho extent of tho common 
cirricr’s liability if he do not limit it by special contract, hut 
Idles that (jucbtion to be dealt with by tho common liw 
that Inbility has boon varied by tho Indian Contract Act, d 
tho common law, ind not tho Clh Section of Act III of 
which has been lutcrfond with 'Iho 7lh Section prcicnts tH’ 
owner of any riilroid constructed undor Act XXII of 1863 from 
limiting or afTcctmg Jim liability by any special coutrict, hat 
enacts that he “shall bi liable for the loss of, or dairngo 
property doliicrcdto him to bo earned, only when such lo's or 
damage shall hue been caused by neghgcnco, or a criminal net 
on his part or on that of Ins agents or servants ’’ This m the 
first mention of negligence in the onictmg part of tins Act, nn 1 
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no measure is given ivhprcb} to dotennmo nlint constitutes sueli Kuvprji 
neghgtnee, or, in other words, there is notnny stitement ns to the ^“^s>da8 
nnionnt of earn which the ovmei of a rulrond oi tnmroad, G I P Ry 
con«trncted under tlio ]iro\isious of Act \Xn of 1863, is bound 
to /lie of properh entni^teii to him (or carriage Hence sub- 
sequent legislation, defining llio ninount of ciro to bet then in 
such a case, would not he any interfcrtiico ivith Section 7 The 
8th Section is ns follows — *' Kolwithstnndmg ntij thing herein 
before contained, eaery coinmun earner shall bo liable to the 
owner for loss of, or damago to, n»y property dolnered to such 
carrier to he earned lahere such loss or damage shall have arisen 
from the negligence or criminal act of tho earner, or of any of 
his agents or servants " Here, again, the measure of negligence 
being omitted, the «amo remark as that made on Section 7 is 
applicable Section 9 in efiect relieves the owner of goods, m 
suits brought again t common carriers, of the burden of proaing 
negligence or criminal conduct ag im4 the latter, and leaves it to 
them to prove that the Joss damage, or non delivery of the 
goods Tvas not owing to the negligence oi cnnnnal act of 
themselves (the earners), their servants or agents Plus section 
alsso leaves nntouched the question of the degree of caro neces 
sary on the part of common camera m order to exonerate them 
selves from liability Tho 10th (and last) Section provides that 
“nothing in this Act shall affect tho provisions contained in 
the ninth, tenth and eleventh Sections of Act XVIH of 1 854 
(relating to fiailways in India) ” 

"We must now revert to the Indian Contract Act (IX of 1872) 

It has already been remarked that the preamble shows that the 
\ct is not exhaustive , but, on tho other hand, when we turn to 
the Chapter (IX) on bailment, we find at its commencement 
in Section 148 the following definition of a bailment, tiz , 

“ A bailment is the delivery of goods by one person to another 
for some purpose, upon a contract that they shall, when the 


purpose IS accomplished, be returned or otherwise ’ I of 
according to the directions of the person delivering ’ Tliat 
definition is not narrowed by any sabsoqaent ^ w that 

chapter, and is sufficiently comprehensive to include ds 

of tho fifth class as well as of tho other cl'isses Tho of 

goods for the purpose of carriage is one of those of tl 
and although not amongst tho bailments specified m 
following Section 14S down so far as » 
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Kaverji find that the Act somewhere citlier espiessly or by cleai iniphca 
j tion excludes bailmonts for the pm pose of carnage from thescope 
o I p of the cliapter, wo think that we should regard such bailments as 
comprised within it So fir, however, from discovering any 
provision of that excluding charactei, we find that Section 158 
distinctly shows that bailments of goods for conveyance were 
111 the contemplation of the Legislature when framing the ninth 
chapter Ihat section provides that “where, by the conditions 
of the bailment, the goods arc to be kept, or to be earned, or to 
have woik done upon them by tbe bailee for the bailor, and tlio 
bailee is to leceive no romuuer ition, the bailor shall repay to tht 
b like the necessary expenses mem red by him for the purpose of 
the h ulraent ” Although the special provision made by this sec- 
tion IS foi the benefit of gratuitous bailees only, wo find in that 
circumstance no logical means whereby we could limit S 148and 
the lost of the clnptoron bailment, including S 162, to gratui 
tous bailees genet ally, or to giatmtous earners only 
Wo ire of opinion that the defendants are entitled to the 
benefit of S 162 of the Indian Contract Act Consequently, wo 
rau«t set aside the verdict for the plaintiff, and direct a new 
trial, at which the defendants should be permitted to giTB 
evidence that the robbers of the plaintiff’s goods were not the 
servants or agents of the dofondauts, and that the defendants 
(by their servants and agents) took as much care of these goods 
as a man of ordinary prudence would, under similar circum- 
stances, take of bis own goods of the same bulk, quality and 
value as the goods bailed The costs of the suit and of this 
reference wo leave for disposal by the Court of Small Causes on 
the new trial m such manner as that Court may deem to be just 
We observe that Messis Cunningham and Shephard, m the 
note to S 148 of the Indian Contract Act in their first edition of 
that Act, give it as their opinion that Chapter IX on Bailment will 
govern the law of earners so far as Act III of 18G5 and Act 
XVllI of 1854(11 fail to provide such law TJie first pageof the 
Introduction, however, has been referred to as stating that 
amongst other “apocmland subsidiary chapters of the law of 
contract ” the subject of ‘ consignor and cai ner ” has been ' 
tcntionally omitted” as not haung "received that elaborate 
consideration which their importance deserved ” The observa* 


(1) T1 at Act ha# been amended by Acts XIII of 1870 and XXV of 1871 
not jn any reapict matenal to the present question 
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tion':, however, *\t p^go 4 of the Introduction show that the Kuverji 
remark at page 1 of the samoia not intended to bo, and is not Tnis^das 
inconsistent ■mth that in tho note to S 1 18 abo\e quoted After G i P Ry 
saying that the definition of bailment is wide enough to include 
all classes of bailment, tlioy continue thus — ‘ Bat tlio Act deals 
specificall} with only five of the aanous sorts of bailment which 
fall within the definition llieao five are — the bailment of hiring, 
of loan, for work to be done, of goods found, and of pledge 
The bailment for carnage is intentionally omitted, that subject 
being already provided for bj a distinct onactniont nor is any 
special mention made of the bailment which arises out of the 
relation of a aendor and vendeo when the former is either 
exercising his original right of lieu or ha* revived it by stoppage 
in As the Act does not profess to deal with the several 

kinds of bailment separatel}, it is presumable that the rules 
guen are, so far as thej aro applicable, intended to regulate the 
relations between bailor and bailee, whatever be the character of 
the bailment ” 

Attorneys for the Plaintiff— *Ir(?n«ir and Sormttsp 
kUoniejs for the Dcfaidv is—Afiisr* Chieland 

and LitUe 

In tbe Chicr Court of tlic Punjab. 

Ilcfore Vlsime and Uathqan, J J 
SLin BANS! LAL BAM RATIAN 
(Plaintiff), ArrELLAKx, 

V 

THE AGENT, S P AND D RAILWAY COMPANY 
(Duindant), Resfondent 
Case No 1428 of 1881 

Company— Utceijil Noltt— Contract to dehier jooh—Htgl er 1S33 
cl irge re/vial to jay — Al/ernoftte moJe of carrxage — Election hj Feb ruar y 5 
Consignor 

Ihc plan till delncrcd to tic defei dant Company at Amritsar a 
conaignincut ot balhea for conveyance to Mian llir and obtained a 
reteij t for the bame They were cl arged at the second class rate of 
one anna nine pies per roaund and were earned in a closed wagon to the 
destination When U o plaintiff applied for delivery of the goods at 
Mian Mir the servants of the defendant Company demanded a higher 
rate than that at which they were originally charged on the ground that 
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^Kaverji find that the Act somewhere cither espiessly or by cleai implica 
, tioii excludes bailments for the pm pose of carriage from the scope 
^ ^ ^ of the chapter, we think that we should regard such bailments as 
comprised within it So far, however, from discovering any 
provision of that oxclnding charactei, we find that Section 158 
distinctly shows that baibnonts of goods for conveyance were 
in the contemplation of the Legislature when framing the ninth 
chapter lhat section provides that “where, by the conditions 
of the bailment, the goods are to be kept, or to he earned, or to 
have woik done upon them by the bailee for the bailor, and the 
bailee la to lecoive no remuneration, the bailor shall repay to tht 
b nice the necessary expenses incurred by him for the purpose of 
the b iilment ” Although the special provision made by this sec 
tion IS foi the benefit of gratuitous bailees onlj, wo find in that 
circumstance no logical means whereby we could limit S 148 and 
the lest of tht chapter on bailment, including S 152, to gratui 
tons bailees generally orto giatuitous cairiers onlj 
^V'o are of opinion thittho defendants are entitled to the 
benefit of S 162 of the Indian Contract Act Consequently, wo 
mu«b set aside the verdict for the plaintiff, and direct a new 
trial, at which the defendants should bo permitted to give 
evidence that the robbers of the plaintiff’s goods were not tbo 
servants or agents of the defendants, and that the defendants 
(by their servants and agents) took as much care of these goods 
as a man of ordinary prudence would, under similar circum* 
stances, take of liis own goods of the same bulk, quality aiid 
value as the goods bailed The costs of the suit and of this 
reference wo leave for disposal by the Court of Small Causes on 
tho new trial in such manner as that Court may deem to be just 
AVe observe that Messrs Cunningham and Shephard, m the 
note to S 148 of the Indian Contract Act in their first edition of 
that Act, give it as their opinion that Chapter IX on Bailment will 
govern the law of carriers so hir as Act III of 1865 and Act 
XVIII of 1834(1) fail to provide such law The first page of th® 
Intioduction, however, has been refeirod to as stating that 
amongst other ‘special ard subsidiary chapters of the hw of 
contract ” the subject ot consignor and earner " has been 
tcntiomlly omitted” as not having “received that elabonte 
consideration which their importance deserved” The observe 


(1) T1 at Act has been amended bj Acts XIII of 1870 and XXV of 167l» 
not m BD 7 respect material to the pre«!Qt qaeition 
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tion« lione\er, at pngo t oE the Introduction show that the Kuyerji 
remark at page 1 of the samo is not intended to ho, and is not 
inconsistent with tint in tho nolo to S 118 aboie quoted After G i p Ry 
saying that the definition of bailment la wide enough to include 
all classes of bulment, they contmuo thus — But the Act de ils 
specidcaU} with only five of tho \arious sorts of bailment which 
fall withm the definition Iheso fivo art — tho bailment of hiring 
of loan, for work to bo done, of goods found and of pledge 
The bailment for carrngo is intcntionnlly omitted, tint subject 
being already provided for bj a distinct onactniont nor is any 
special mention made of tho bailment which arises out of the 
relation of a lendor aud vendeo uhon the former is either 
exercising Ills original right of lion or has tevivod it by stoppage 
tn fmu-rthi As the Act does not profess to deal with tho several 
kinds of bailment separately, it i» presumable that the rules 
given are, so fur as they arc applicable, intended to regulate the 
relations between bailor and bailee, whatovor be tho character of 
the bailment ” 

Attorneys for tho PlaintifT— J/mr* Ardasir and Sormtisji 

Attorneys for tin. Dcftiidv ts— Jliarn, Cleieland 
and LillU 

In the Chief Court of the Punjab. 

iieforc Ehmie and lialligan, J J 
SLTH BANSI LAB RAM RATTAN 
(Plain riyi), Apclllani, 

V 

THE AGENT, S P AND D RAILWAY COMPANY 

(DKrENDANx), UrsroNnFVT 

Case No 1428 or 1881 

Raxh ay Compaitxj — Receipt Notes — Contract io deUicr yooh — Bigler 1S83 

cl irge refusal to jay — Altematne mole of carnage — Election hf 5 

Consignor 

Ihc plaintiC deincred to tlic dcfei dsnt Company at Amritsar a 
consignment of tiatZies for conveyance to Mian Mir and olitained a 
receipt for the same They were cl arged at the second class rate of 
one anna nine pics per maond and were earned in a closed wagon to the 
destination M hen tl e plaintiff applied for delivery of the goods at 
Mian Mir, the servants oi tiie defendant Company demanded a 1 igher 
rale than that at which they were originally charged on the ground that 
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Seth Banai the charge entered in the receipt corcred the rate chaigeabJe for balltei 
carried in open trucks md a higher chat pc should bt pjid on tloscJ 
S P D Ily wagons used m this case and that the defendant < ompany were e ititled 
to correct mistakes of charges and rates entered in the receipt notes 
The pKiatiff having refused to pay the higher rate and take delivery of the 
bailies thej irerc sold in aurtioo He therefore sued tbe defendant 
Company to recover the value of the imdelirered goods 

Held os follows — 

(1) That the defendant Company at the time the consignment was 
booked should have ascertained from the plaintiff whether it w is liis 
desire that the goods ahonld he conveyed ni open trucks or in closed 
wagons to enable the Company to bind him by his election of the mode 
of conveyance which they, however, faded to do 

(2) That the higher rate coUected from the plaintiff was not an 
iindorchargo which he was asked to make good inasmuch as it was not 
a charge claimable on bathes sent otherwise than m covered goods vra^ons 
as prescribed in the Goods Tariff 

(3) That it IS alleged at the time the fco/hes were booked there was a 
piactico in force to send them in coiered goods wagons unless tie 
consignor desired to «end them otherwise but there is no evidence to 
prove tha* such practice was then in vngue nor is there auytlung on 
record to show that the plaintiff or fais Ageut bad auy knowledge of tbo 
emsteace of such practice 

(4) That for these reasons tie defendant Company were notjustifiel 
in demanding a higher charge than that entered in tbo receipt and m 
selling the haXlies aubaequcntly by auction owing to the refusal of the 
plaintiff to pay the increased charge 

Second appeal from tho order of the Additional Commissioner, 
Lahore Division, dated 13th June 1881 
Higgins for zippellant 
i2aro2 for Respondent 

The facts of tins case fully appear from tho following 
Judgment . — 

Elsmie, J —As this is a second appeal it is not open to us to 
arrive at a different finding on the facts from that which has been 
arrived at by the Additional Commissioner Those facts appe ir to 
mo to be briefly these A servant of the plaintiff contracted at 
tbe Amritsar Railway Station with an agent of the S P 
Railway for the con\oyance by goods train of 510 iolhw 
weighing 100 mannds from Amut'>ar to Jinn Jlir The halh^^ 
wore inado over to the Railway officials, and plaintiff’s serv-m 
received the usu «I rcttiipt in which the amount to bo cbargi-o 
for carnage was entered at Re 11, the goods being de crihed as 
2nd class and the rate as As 1*0 per maund 
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Xo stipulation '>31 mi^lo i*? to the mode of convoMinco, that ig 
to «ay, no ngreement wns ni »de i', to whether the hallies should Lai 
be couveiedin open trucks or iii closed wagons, tliough the g p *d Rj 

Company’s nrifTs sho n that tho rates chargcablt for halhes 

conveyed in closed wagons is higher than for halhes conveytd in 
open trucks As a matter of fact, tho halites were conveyed in 
cloced wagons, and when thoj reached Mnn Mir the Company’s 
servants there, discovering that the rate of carnage noted in the 
receipt was less than was deniandablo for the same weight of 
halhes carried in clo'sod wagons, refnsod to deliver the goods 
unless the plaintid paid Rb 24 t 0, being the full amount 
chargeable at clo«ed wagon rates 
Xow it 13 not denied by tho plaintiff that by the terms of the 
endorsement on the receipt granted to his servant the Railway 
Company are eotiUcd to correct mistakes and to charge a higher 
rate of c image if it be found that the rate charged in the 
receipt is incorrect. But what tho pluntiff coofends is that the 
amount entered in the receipt, ‘i* , Rs 11, fully covers the rate 
chargeable for the halhes had they been conveyed in open 
trucks, and that in tho absence of an express stipulation the 
Company was not at liberty to charge for the conveyance of the 
lalUcs by a more espensivo inode of transit tliau that which the 
officials at Amritsar had cLarged foi in the receipt 
In reply to this contention, the defendant relied— Ist, on a 
circular notice, dated 8 Ist August 1830, but an examination of 
this circular shows that it dots not affect the question, as it 
does not cancel the entry m tho lanff book to the effect that 
halhes are conveyed as 2nd class goods, but merely shows the 
rate of carriage for halhes convoyed m closed wagons 2nd, 
tho defendants say that it is their piactico in the absence of 
a request to the contrary to convey goods m closed wagons and 
not in open trucks, and that it is incumbent ou any person who 
desires to have his goods conveyed in opon tracks to state the 
fact and to fnrnish the Company with a risk note 
In regard to tins alleged practice, there is not so far as I can 
discover any mention of it whatever m tho Tariff book, and if 
the practice is in vogne there is nothing to show that the plaintiff 
was aware of it or that his servant was informed of it at 
Amritsar If such a practice is ngidly observed and is well 
known, it is extraordinary that the official at Amrit«ar should 
have overlooked it, and should have faded to enter the higher 
rate in the receipt 
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Seth Bansi According to the Tariff book hollies are entered aa being 
earned on the S P & D Railway at 2nd chss rates and at no 
S P D R> other rate In the cncular, dated 3Ist August 1880, it is 
clear that the cainago of halites ni closed wagons is also 
contemplated bnt there is not a word to sliow that closed 
wagons will be used unless a special request is n ade for open 
trucks 

This being the case, I am of opinion that when the Railway 
anthonties at Amritsar contracted to carry the plaintiff’s halites t 
Mian Mir for 11 Rupees, a sum which is really in excess of that 
chargeable at second class rates, the Company was not at liberty 
to withhold delivery ot the goods until plaintiff had paid 
carnage at closed wagon rates It maj be that the Company 
has a right to correct charges that ha^e been incorrectly 
entered in the Railway receipt or invoice, but here it cannot be 
held that the amount was incorrectly entered, unless it can be 
shoiin that after contracting to convey the halites at a certain 
rate the Company had a right to charge a higher rate merely 
because they thought fit to convoy the halliee in closed wagons 
instead of as second class goods in open trucks 

I would therefore accept this appeal, and as there has been 
no plea raised as to tho value of the halites I would grant a 
decree for the amount claimed with costs throughout 

Rattioan, J —I concur in the proposed order The plaintiff * 
agent is found by tho Court below to have delivered the ftalhr* 
tor the Value of which the presentsuit is brought, at the defend 
ant Company’s et ^tIon of Amritsar, and tohavothen received a 
receipt note wherein the Company contracted to convey tbo 
halites to Mian Mir ab the rate of As 1 9 per maund, and that on 
the arrival of tho consignment at the place of destination tbo 
plaintiff’s agent there tendered the freight entered in the receipt 
as payable, which tho agent of the defendant Company refose 
to accept The halites were afterwards sold by the defendant 
Company as the plaintiff lefused to pay a higher rate winch was 
claimed for the carnage in consequence of the halites having 
been conveyed lo covered trucks, and tho present suit is brought 
by the plaintiff to lecover the value of the undelivered 

Now it appears that at the time when this contract was entered 
into between the parties two alternative methods of carnage* 
involving a different scale of charges, prevailed on the defend 
ant’s line, with respect to articles of the descnption tenderec 
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bj the plainttlT In tbo Good^ Tariff book of tbe 16tb August Seth Ban3i 
18=30, boHis ire ‘Jimply clnscified, po far ns tbo defendant’s line 
JS concerned, ns second cH«s goods But by Circular No ]2S s p d By 
of the 31st August 1880, tboCoinpmj informed its ' Station 
Master^ and others ” tint from tlie 1st September 1880 an 
“additional rnlo” Tvas •to coino into opciation, similar to that 
prevailing on otlior lines, nlicreby iallies loaded in covered 
'vagons were to be clmrged *' it a iinniti uni rate per wagon as 
for ICl niaunds per wigon ” Ihe ftonis having been delivered 
for carriage at Amritsar on the 30tli September 1880, and having 
Heen conveied by covered wagon® uio said bj tbo Eadn-ay 
Company to baie been subject to tbo cl irge provided for by 
the additional rule, which it is alleged ms not tharged m the 
hpbt instance by mistake, and such mistake being liable to 
rectification before deliverj of the goods to the consignee in 
accordance with the express terms of the receipt note The 
plaintiff, on the other hand, contends that hi' agent made no 
application, which is admitted, for tho couvojance of the hallis 
bj covered wagon®, and that as the charge entered in the 
receipt-note was allowable under the Tariff of the SOtb Angnst 
1880, the defendant Company s agents aro themselves responsi- 
ble for having employed covered wagons for which the plaintiff 
bad neither applied, nor contracted to pay 

Now, assuming that the additional lule above quoted was 
lawfully introduced aud publi®licd, I think it was the duty of 
the Company’s agent at the receiv ing station to ascertain by which 
of the alternative modes of cai nage the plaintiff oi tho consignor 
desired the halhs to be conveyed for an alternative rate 
implies an option on the part ot tho consignor, and it must bo 
shown that ho had an opportunity of exercising that option 
before he can be held bound by his election liooth v N F By 
Ct) , (1) and Brovn V S Rj (7o,W It was sufficient, therefore, 
in the first instance, for tho consignor to simply declare the des- 
oriptiou, number, or weight of the articles he wished to have 
transmitted by rail, and tho name and address ot the person to 
whom they were to be consigned Uaving ihtaincd tins infoi-ma 
tion it was then the business of tho Company s goods clerk orother 
servant entrused withthispai ticularduty, todeclare the class under 
which the articles fell, and tho Railway faio chargeable for the 
same Further, if there were altornativo modes of carnage involv- 


(1) -C L J 83 Esch 
41 


(2) 51 L 3 591 Q B Dn 



322 


RE«:PONSIBILrrT AS OAERIFRS OF GOOPS. 


Seth Bauii ing different rates, it was his duty, as I liavo said, to asceitam by 
which of those modes tho consignor desired his goods to be convey- 
S P D, Ey ed, and if he selected the cheaper mode, to winch according to 
' the rules of the Company a condition of signing a risk-note was 

attached, the goods cleiL or other servant of the Company 
concerned should have caused such a note to be prepared, and 
signed before accepting the goods for transit Thus lu Sehren‘> 
V The Great Northern R'jtltiay Company, 31 L J 295> Exch, 
it was held with reference to tho provisions of 11 Geo IV”, and 
1 IVill , IV c 68, which required a declaration of the nature and 
value of certain goods, and an increased charge piid thereon a*! 
conditions precedent to the imposition of the character of ae 
insurer upon a common carrier, when the value exceeded £10, 
that It was only necessary for the poison delivering sucl good®, 
in the first instance to declare their nature and value, and that 
it waS then the doty of the earner to demand an extra charge 
payable thereon But that if tho corner chose to accept the 
goods without making any demand of such increased rate, or 
requiring it to be paid or promised, there was nothing Jn the 
statute to protect him from liability. In the present case, 
however, none of the above matteis were attended to, and the 
lalhs were received as falling under class II, winch m fact they 
did on tho supposition that they weie to bo conveyed otherwise 
than in covered wagons, a receipt nott. being granted to the 
plaintiff’s agent specifying tho conditions undtr nliich the Com- 
pany had agreed to convty Ill's goods Kow till's reccipt-nnto mint 
be icgarded as the tontrict between tho parties, and although 
it does stipulate for nndeicinrgts being made good by the 
consignee, it contains nothing to indicate the mode of carriage 
which tho Company js to employ foi the puipO'O of conveying 
the goods to their destination Tho question therefore really 
comes to this, whether the freight entered m the receipt 
note was an undercharge or not ? Looking at the published 
Taiiff table of IStli August 1880, nnil the additional 
embodied in the circular of the 81st August 1880, tho thafg® 
was not necessarily an nndewhaigo It was tho only charge m 
fact winch was logillj cliimalih on hnUi9 sent Oihtrwi«o than m 
covered wagons, and as tho consignor had neither expressly 
by bis conduct authorised the uso of such wagons tho Company 
cannot, m my opinion, bo permitted to demand a higher rate 
beciuse its servants subsequently choso to use covered wogo”* 
for Its own protection 
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I im qnitt prtpircd to conculo, is was pres^ea in nrgurutnt, Scth Bansi 
that a IWilwiv Compm^ may rea^onabl) enoagh provide in its 
Tinfl of charges for alterintivo rates of carnage according to s p D Ry 
the nsh Diidertahen In theCompanj Ihit tlu question before us 
ts not whether tin Coiiipau^ niaj not Imo been entitled to demand 
tin execution of a ri«h-iioti if tho consignoi elected to send 
his goods bv the cheaper ino lo 1 he goods w ere in point c f fact 
received by the Compan\ ’& sorvaiit for tr iiismissiun without any 
spiciGcation of tin. precisf mode of convoyanco to bo used, whe 
ther covered or uncovered wagons, and it was too late after the 
contract had been once concluded for the Company, without the 
consent of the consignor, to emplo} the mode of conveyance for 
which a higher rate was chargeable, and then to demand that 
higher rate from the consignor, and in def mlt of paj ment to sell 
his goods 

It Is said, however, that the practice of the Company at the 
time when the halha were delivered was to send such articles bj 
coverwl wagons unless instructions to tho contrary wore given 
b) the consignor Now it is to be observed in the fiist place 
that as the Goods lanfl book of the 15th August 1880 only pro 
vaded out rate for balUs on tbe b P and D Itailway Compan) s 
lines, and it was not until the 1st September 1880, that an alter- 
native rate when covered wagons wtie used was introduced, 
there was not much time for a 'practice ’ to have grown up 
betw een the Utter date and tho lOth Soptcinber when the plaint 
i5 f> halliB were deliveied forcainigo to hx the plaintiff with ton 
btroctiv e knowledge of its existence, fiom which an implied con 
sent on tho p irt of tin plaintiff th it coveted w gons wcie to he 
used could leason ibly b lutciied Ihcie ts muieover nothing 
on the record to show that sucli a piaetico did exist, or that 
plaintiff or his agent had any notice of its existence 

for the above reasons, I think the de/cadant Company Has 
not justified in demanding a faighoi dingo than that entered m 
the receipt note, aud in subsequently selling tho plaintiff s balhs 
because he refused to comply with that demand i he only question 
therefore which remains is, what is tho qvaut im of damages to 
which the plaintiff is entitled InVMnuch, however, as the 
defendant Company did not dispute ibc valuation claimed by tho 
plaintiff, ti 2 , Ro la balli, in tbe Co irt of hrst instiuce, and as 
no application was made to this Court at the hearing ot the appeal 
to remand the case for au express fanding on this point, I think 
the plaiutitl 6 V vluation may be accepted as correct 


/ 
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A decree will accordingly jssae in plaintiff’s favour for Ks 510, 
with costs tliioughout 
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CEIUNNI LAL and OTni.ii8 (PiAJMrj'F&) 

tf 

THE NIZAM’S GUARANTEED STATE RAILWAY 
COMPANY, Ld. (Di!,ri:NDANT)* 

Oontra/st-^ItaxUia'j Company-^ltecapt of goods hy one Oompany for rairi* 
age oier xta own andanoOier Company t line— Liability in retpett of 
oiercl arge made by delivering Company— Bye lawe—Foiiei of Hotb 
way Company to alter the principle of cakulaiion cf rales 
Two wagon loads of chillies were received by the Station itastor at 
Bezwada on the Nizam 8 Guaranteed btate Railway for carnigo to^ Agra 
station on the Great Indian i'cuiusuU Railway at a rate of Rs -rDpi-r 
wagon for tho whole distance Uu arrival at Agra the Great Indian* 
Puiinsula Railway Company a blation Master demanded pajment of 
higher rates, calculated per loauiid, and refused deliver} until sueh rates 
were paid The consignees paid under protest and sued both Railway 
Companies for a refund of the excess charges 
Held, that tho contract for carriage of the goods fur tho nhole distame 

was on entire contract with the receiving compin}, who were liahle for 

the OTorchargo, if any, wrongtally demanded from the consignees 
Muschamp t. Jjaneaeter and Preston JwncUon Railway Company^}), 

V The Great IVestern Ratlaai/ LompaHy(2) and Kalu Ram ifatgraj r Bs 
Madras Jfailteay Compo»y(3) followed 
Meld, also that a bye law of the Great Indian Peninsula Eailif»y 
Company, which reserved to tho Railway tho right of rcmeasurementi 

• Second appeal No 623 of 19i>4 from a decree of H O Warbarton hn > 
District Jndgt of Agra dated the IGth of April 1904, reversing a decree of B il«> 
Baidya Nath Das, Rnnsif of Agra, dated tho 2l8t of November 1003 
(1) (1841) 8 M and 17.431, 58 E R , 753 (2) (I8G5) d R ond 0 , 771 

GO (1881) I LJl , 3 Mad , 240 
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roTTCiehinfnt, rcc'ilculatii n mid reilis'^ificition of lalc-*, tenninils aiid ChunniLal 
other rlnrgc<t nf the plnrc of destmation and of collccliiig hefore the goods f 
aredelircrel aiij 'tmoiint tint jnaj have Iiecii omitUd ir \inilc! charged, ^ ^ ^ 
did not mitbonze tho liu n Indian Pomnsula Itailwaj Conijuiij to alter 
the contract btlwccn the j iiiiosjftnd charge ut the plate of de'tiuttion 
maund rates iii'tcad of wagon rates 

The facts of this case are fully stitud ui tho Judgment of the 
Chief Justice. 

The llon’hle Paadit iSMiiJor Laly for the Appellants. 

llabu Kedar Nath and Babu Mohan Lai iiandal, foi the 
Respondents. 

Stavli\, C J — This .ippcal la cunnected with betond Appeal 
No. o95 of loot. The litigation aio'c innlci tin, following 
circumstaiitos The pi uutifl s apptlhuta, who tany on a gro- 
cery bas]ne 2 >s ut llanatpara. Agin, imdci the st)le ot Govmd 
Ram liar Brasad, desiring to obtain chillus horn Bezwada, in- 
quired of tbes rale for tho carnage of chillies per wagon load 
from Bezwada to Agra Fort aud Agra CantonmcDt Stations from 
the Station llaster at llie Bezwadn btatiou on His Highness the 
Nizam’s Guaranteed Slate Raihvay, .md were informed by him 
by letter, dated the I3tli of September 1902, that tho rate was 
Rs 270 per wagon load The pKintiUs also made the same in- 
qniry fiom the Station Master at the Agra Cantonment Station 
and obtained the same informattun Acting upon this informa- 
tion the} ordeied tno tvagon loids of clullios from Bezwada and 
consigned the bdine to Agia Fort btition, obtaining two railway 
receipts, m each o£ winch tlio fieiglit at the rite quoted to them, 

C 12 ., Rs 270 IS entered. 0« the iriival ol the goods at Agra 
Fort Station the Station JListei dom uided p lyment of higher 
rates, namely, mauud rates, and icfu'-od to deliver tho goods 
except on payment of the highci lates The phmtifls m order 
to obtain dehvtiy paid the excess under protest and took delivery. 

They then biought a suit ugiinst tho Groat indiau Peninsula 
Railway Company and the Xiram's Gii uanteed State Railway 
Company for the recovery of the amount so paid in excess of the 
amount mentioned m tho railway receipts, and they claimed a 
decree for this amount with intoiest by way of damages, against 
either or both the defendant Compiniea The Railway Com- 
panns defended the suit, Mr Alcxand-ir, Distuct Trafho Superin- 
tendent of tho Gieat Indiin Foiiiusula Railway Company, re- 
presenting both the Railways at the hearing btfort. the learned 
Mun-iif The Munsif dumissed tho suit against the last men- 
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tiouecl Coinpd-ii\, but hold th it the Ni/ani’s Kailway wAi li iblo 
to refund tliu amount paid m excess of the 'imount foi I'liich 
tbit Company agreed to earr^ the goods, is mentioned m the 
railway leceipts Prom this decieo theNizain’s Railway appeal 
ed, but did not make the Great Indian Penmstili Kailwaj Com 
pany a party to the Appeal In thou memorandum of appeal 
they set up, vmongst others, the following grounds of appeal, 
namely, that the amount claimod having been collected by the 
Great Indian Peninsula Railway the appellant Company was not 
liable to refund it , further that the appellant Company was not 
responsible for the quotations given b} then Station Master at 
Bezwada, and that under the terms of the consignment note all 
goods were liable to recalculation of charges at destination 
On the 23rd of January lOOt, before the hearing of the appeal, 
the plaintiffs applied to the Court to bring upon the record the 
Greit Indian Peninsula Railway Company as parties to the ap 
peal The learned District Judge, acting presiimablv under 
section 559 ot the Code of Civil Procednt e acceded to this appeal 
and directel that a notice hxing the 25th of Febiuary 1904 foi 
hearing should be issued At th© hearing it was contended on 
the pait ot the Great Indi in Peninsula Railway Company that, 
inasmuch as the plaintiffs did not Appeal against the decree of 
the Munaif so far as it dismissed their suit os against the Great 
Indian Peninsula Railway Compvnj, no relief could be giveu 
them in the appeal is against that Company The learned 
District Judge did not accede to this contention He heard the 
appeal and came lo the conclu«!ion that the Great fudian Penin 

suli Railway Compani wa^i not justified in levying any freight 
over viid abovL. the amuuut specified m the fieight notes, 
was therefore liiblo to lofund to the plaintiffs the amount claimed 
Accordingly he decieed tie claim of the pldintitls against that 
Company and allowed the appeal of the Nizam’s State Railway 

In the view which I take of the case, it is unnecessary to deter 
mine the question whether tho Court below w is right m adding 
the Great Indim Peninsula Railway Comp my as a party 
theappeil under the piovisions of Stction 559 and in pas®'”o 
a dtcrec agimst that Company Tins question is one of consi 
derable difficulty It seems to me, upon tho facts which ha' e 
been established in ciidence, that the plaintiffs cannot m ho) 
event Eiiccecd as against the Groit Indian Ptniosnla 
The suit IS one for damages for breach of a contract entered into 
With tho Isuam’e blato Railway Company for tho carrwg® 
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of tlio ‘»ootl<5 from Bezwula t) A^m Toit Only ono coiitricfc Ohnnin Lnl 
Tns PDteroI into, immelr, xntli tlie a Stato Rmlwar To n 

this Lotnpinj the goQus ixpre ilelneitd, ‘in<l from it the freight - — 

notes wen rtccuod A\ h it the nri'itigemeiits between the, two 
Conipimcs are 'is regards il e inteiili'inge of trifBc Ins not been 
disc? sed Bhui ft R-iilwaj C >mpan\ receuts intl undortal es 
to carry gooil> fiom a Station on its liilnai to aplico on 
other distinct Railnaj nitli whieV it c i mnnicites this la 
e' idence o*" a contract w ith the recen mg Coi ipai \ for the n hole 
distanci , and the otlier Radn u Compini mil be reg aided as 
tlitir Agents and not is tontnetmg nith th b iloi — J/ cl amj 
X L mraster tmrf Preston Junet on Rail iti j C uni nni/tU T[ ebber 
V G 11 ifntftray Co«;))onyt 2 ) A receipt given by a Had ' ^ 

Company for goods to be sent to i place on anoth r Bulwu} and 
there to he delivorel for one ciitiio sum is one entire c ntiact 
for the whole distance and constit ites ‘‘n entire ccntnct with 
the Kadmy which gave tho receipt note In the case of Kaln 
Bdm iluigiraj \ The ilalra RaduafC iipanylV it was held 
that when two Hallway Companies mtei changed traffic, goods 
and passengers with through tichets, rates and inv itc s, payment 
being made «t either end and profits sha t-d b» mileagt, tho 
receiving Company by granting the receipt note foi goods to bo 
carried o\ or and delivered at a station ot tho deluornig Loin 
pant’s lino, does not thereby contiact \\ th tlio consignor of the 
goo ?i. is Agents of t?io dolncinig con p my The contract wit?i 
the recenmg Company was hell to I o ne and entire So hero 
111 this case the contract was one ind entire nuh the Nuam s 
State Hallway Company ind th it railw ij alone appears to me to 
be responsible for the refusal to deliver the goods on payment of 
the freight agreed on 

Tor the foregoing reasons the suit agiinst the Great Indian 
Peninsula Rad my cannot in opinion be mamtamed, but tbe 
Court of first instance properly, I think held that the Nizam s 
State Railway Company is responsible in dama 'es to the o\tent 
of the sum which was exacted from tho pKintilTs by the t re it 
Indian Poninsiila Uadway in excels ot tho sum foi winch tbe 
NtzaiUR Railway Company agreed to carry the gunds 

lint it is said th it tlic Company is protecte 1 by tl e pr ivisions 
of paragraph 31 of tho Great Indian Peninsula Railway Goods 

(1) ( 1811 ) 8 it a iw 431 58 R R 753 (2) (18G 1311 anlC ?7I 
(3) (IS81) I L R, S Mad 210 
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Ciii lat tiofiod Comp tii\, buMie?<l til li tlic HisinWc. 

* to refuiicl tin 'imount p ml in txccvs of tliL uuoiiiit for winch 
\ Coinj'iri} 'igrtcil to c'lrri tlio gooils as mentioned in the 

rnilwnj rocoipts 1 roin tins decico the \i 2 ain’s Railway ftpp‘‘al 
od, but did not make tlie Gre it Indi in Pcnin^til i K ubvai Com 
pan} a part^ to the Appcil In tlicir memorandum of appeal 
they 8ot op, itnong t others the followitip groundsof appeal, 
namely, that the amount claimed liaaing been collected by the 
Great Indian Ptnin<5iila Ratln-aj the appellant Comp in} was not 
liable to refund it , fuither that the appellant Company was not 
responsible for the qn tationsgiren bi tlitn Station Master at 
Berwada, and that undtr the terms of tho consignment not® 
goods wiro 1 ablo t> rocaltulation of cb irge<« at deatination 
On till 2Srd of Janmr} 100 1 before the hearing of the apped, 
the pluntiff*! applitd tithoCoiirt to bring upon the record the 
Groitlndan Pumiula Riilwa} Compan} ns parties to the aj>* 
peal Tho loainiil District Judge, acting prosumabh under 
section .))*ot the Ccxlu 4 1 OiTiI Procedure acceded to this '^PI 
and directc I that a notice lixing tlie 2oth of Febniar} 1P04 for 
hearing s} ould be issued U tli© hearing it was contendrd ou 
tho part ot the (.»«eat Indim IVninstila Railwiv} Comping Giat, 
inasmuch as the plamtifTs di 1 ii>t uppeal agaiu«tthe decree o1 
tho ^lunsif so far is it dismissed their suit os a^iin«t the Great 
Indian I’omiisula Itailwn} Compnna, no relief could be gif®** to 
them in the aj peal is against tiint Compiu} iho liarned 
District lud^c did not ucci do to tins contention Uohcirdthp 
appeal and camo to tiio i nilu ion that tli Gre it Indian 
Bull Rnilwai Couipaiii was ni t jushfied iii U vying an\ fre'S^' 
oicr ind ab vi tho am uni spociiied m the freight note , 
was thercforoli iblo I refund to the plaintiffs tlu amount clnmeil 
Accordingh ho dociced tl e claim of tlic pi iintids agun®* tbs* 
Compani and allowed tlio np| eal of the Nizam’s St ito Radw®) 

In the Tiow w Inch 1 take of tho case, it is unneccs ar\ to defer 
rmno the question whethir tho Court below w is right i« ^ 
the Great Indi n IVninsuIa Ilnlwn} Compiny as i psrtyto 
thoapjeil under till provi'«ioii8 of fiction "iSn and in 
adtereo nguiibt that Cunipiui} This question la ono if 
doriblo dithcnlt} Jt socina to me, upon the facts which hari 
hull fst ibh hod m cxidenee, that the plaintiffs. tamioti«*'' 
oicnt steCitd is aguiiist the Grcit Indian Pemosul ‘ 1^*'^ 

llio suit IS i 111 fi r d lui igen for brtneli of u contract enti rid 

With the iNjiuui'ft blato Rtulwa} Compau} for tho carrup'^ 
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of the gooil'i from Boxw-iila to Agr» Poit Only one contract 
was cntereil into, namely, with tlio ^ izam's State Railway To 
this Compan} the goods -were ered, and from it the freight 
notes were received hit the amngements between the two 
Companies are as regards the inteichauge of triffic Ins not been 
disclosed ^\hln a Railway Oompanj rtcenes ind undertakes 
to carry goods fiom a Station on its Rilwaj to a place on 
other distinct Railway with whicf it coMmunicites, this is 
evidence, of a contract with the receiving Coinpati) for the whole 
distance, and the other Radwaa Compiny will be re^ aided as 
tliLir Agents and not is contracting with tlm bnlot — M clam] 
V Ijincaster iind Preston Junction Bn\liLaj C)m^oni/CO, Ifetfcer 
T (? ir llaxhcay Companyt^ A receipt given by i Pniliin 
Company for goods to be sent to i place on another Rulway and 
there to he delivered for on© entiie sum is one entire contract 
for the whole distance and constitutes an entire contract with 
the Railway which gave the receipt note In the case of Jialn 
Bam JlTuiffiraj \ 27ie J/adra Bailway Oompani/ (V it was held 
that when two Railway Companies interchanged traffic, goods 
and passengers with throngh tickets, rates and invoices, payment 
being made at either end and profits shat cd h> mileage, the 
receiving Company by granting the receipt note for goods to be 
carried oter and delivered at a station ot the deluenng Com- 
panv^ line, does not thereby contiact with tie consignor of tho 
goo Is IS Agents of the dohveinig company The coi tract with 
tiie reLeiving Compiny was held to l»o one and entire So here 
in this case the contract was one and entire with the Nizam s 
State Railway Company and that railway alone appears to mo to 
be responsible for the refusal to deliver the goods on payment of 
the freight agreed on 

For the foregoing reasons the suit agiinst the Great Indian 
PeniDSula Railway cannot in mj opinion bo maintained, bnt the 
Conrt of first instance properly, I think held that tin Nizams 
Stato Railway Company is responsible in dama 'Ps to the extent 
of the sum which was exacted from the plaintiffs by the C reat 
Indian Peninsula Railway in excess ot the sum fur winch the 
Nizam 8 Railway Company agreed to carry the goods 

Bnt it IS said that tho Company is protectel by tl e provisioiis 
of paragraph 31 of the Great Indian Peninsula Railway Goods 


Ohunni Lsl 
N ( S Ty 


(1) (1841)8 51 aiiiW 421 53 E E 758 (2) {186>) 3 H a 1 C 771 

(3) (1881) I L U S Mad 210 
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Tariff Tins par igraph runs as follows — “It mast be distinctly 
understood tliat tlio weight and description of goods, as giienm 
the railway receipt and forwndiug note, are inserted for the 
purpose of estimating the railway olnrgos and the Railway 
re«ei\ the right of remeasiiremeat, re weigh mi nt, lecalculation 
and reclassification of rate's, tprminols and other charges at t\ e 
placi of destination and of collecting before the goods are deli- 
vered any ainonnt that may ha\e been omitted or undoi charged 
It IS contended that under this rule it is open to the Companies 
to altei the contract between the parties and cliaigo at the place 
of destination m innd rates in lieu of Wagon rates I agree m 
the new expressed by the learned District Judge that this rule 
docs not gne the Company the power for which the Companies 
contend he action tahen by the Gieat Indian Peninsula RtI 
way in exacting m luniHgo instead of Wagon rates cannot m 
my opinion be considered to bo covoied by any of the words 
“ remeasuromont, reweighroent, recalculation, or reclassification 
of rates ” 

It was fiirthei urged tint t’ e Station inastei at Berwada had 
no authority to uiter into a special conti ict on behalf of the 
Company llie answer to this argument is that the contnet 
was on oiduiary and not a special contract 

I would thorefoio set aside the decree of the Lower AppoH^^® 
Court and lestou the decree of the Court of first instance "Eh 
costs against thoNizniis btate Railway m all C mrts As the 
Great Indian PenmMila Railway lias been the cause of this 
tion I would direct thit Company to abide its oun costs in all 
Courts 

BorMTT, J — I concii] 

IliciiAi i)s, 7 •— I also concur 

B\ TUB Coin — ^Tlip order of tho Court is tint the decieo of 
the Lowe) Appellate Gourt be set aside, and the decree of 
Court of fiist instaiici. rostoicd with costs, in all Courts, agaio'^ 
tlio Nwain’s State R nlway Ci inpai i 1 ho Gu at Indian rem*'* 
sula Railnay will abide its own co<ts in all Courts 

Appeal di creed 
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The Calcutta Weekly Notes. Vol. XV, Page 195. 

Cn'IL APPELLATC .TURrSDICTION 


before JenTcins^ G J ^ and ^Voodrofe, J, 

HARI LAL SINHA 
r 

THE BEVGAL NAGPUR RAILWAY COMPANY 
SuAtT Cause Cocci REFErrhce No 1 op 1910 
India i J’fli/ira j» vief (J\ <‘f 1890) Sec 17 — General Buies pubUsl ed in 
the ' Oa itle 0 / Itrftci — <i Raili aj Comj an j— Sanction— 
PuhheaUon 

Tlje ^jencral rules framed bj the Goveinor Genera! m Council 
and published in the Ga elte of India by nottllcntion dated the 3rd July 
1°02, do not become operative as the rules of any indiTidnal Railway 
Company merely upon their adoption by the Company It mast be 
shown that the particular Hiiiwaj Company m de rules ai d that those 
rules hare received the sanction of the Goicruot Oeneial in Coanoiland 
have been published in the manner prescribed by tl e Act 
This wts a reference by the Calcutta Small Ciuse Court and 
it arosc m this tvaj 

One Han Lai Smha brought a suit in the Small Cause Court 
of Calcutta against the Bengal Nagpui Railway Co npary for the 
recovery of two <!uuib of Rs J2 5 0 and Rs 8 5-0 respectively, 
alleged to have been illegally charged by the defendant Com 
pany as wharfage due on two consignments of gram despatched 
re-spectively from Kalikot and Cuttack to Shahmar The suit 
was tned before Mr Hari Nath Bat, the Fourth Judge, who 
held as follows — 

''This suit IS for refund of two items one of Rs 8 5 0 and the 
other of Es 12-5 0, levied on the plaintiff as wharfage There 
was a contract for carrying 252 oags from KaliLot to Shahmar 
The defendant Company brought 195 bags first and these goods 
ner© ready for delivery on the 6th Ocfcobei 1^07 Thereraaimng 
bags were brought later On and were ready foi delivery on the 
nth The consignee took delivery on tins latter date He was 
charged Ks 12 5 0 as wharfage for not tal mg delivery of 195 
bags in due time The consignee maintained that he was not 
42 


1910 
July 27 
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Cliunni Lai 
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Tariff This pir igrnpli runs is follows — It must be distinctly 
understood thit the weight mtl description of goods, as given in 
the railway receipt and. forwaiding note, aie inserted tor the 
purpose of estimating the railway charges and the Railway 
re«ot ves tho 1 ight of remeasnrement, reweighmi nt, recalculation 
and 1 ecKssification of rates, terminals and othar charges at tl e 
pi ICC of destination and of collecting before tho goods ire dcli 
vered any amount that may h-’se been omitted or undercharge! 
It IS contended tliat under this rule it is open to the Companies 
to altoi tlie contiact between the paities and cliaigo at the place 
of destination uiaond rates in lieu of '^^^agon rates Ia„recin 
tho Mew e^piessed l>i the learned Uistiict Judge that this rule 
does not give the Company the power for which the Companies 
conteud I he action tahen by tho Gieat Indian Peninsula Rad 
nay in o'^acting rnaundage instead of Wagon rates cannotin 
Tuy opinion be considered lobe coveied bj any of the woids 
‘‘ remeasurement roweighinent, localcnlation, or reclassification 
of rates ” 

It was furthci uiged that t’ e Station inastei nt Bezwadahad 
no authority to enter into a special contnet on belnl'’ of the 
Company The answer to this argument is that tho coutrict 
was on oidinary and not a special contract 

I would thoiefoie set aside the decree of the Lower Appellii*® 
Court and rcstoie the decree of the Com t of first instance ''dh 
costs against tin Niznns State Railway in all Courts As tic 
Great Indian Peninsula Railway li is been the cause ( f this Id P®* 
turn I would direct that Company to abide its own costs m all 
Courts 


BoKKin, J — I conciii 
Riciiai IIS, J — I ils > concur 

B\ HIE CoLPT —The order of tho Court is that the docieo of 
the Lowei Appellate Court be set aside and the dccrct oft!® 
Court of fust instance rostoicd with costs, in all Courts aga'®‘‘^ 
the Ni/am’s State Riilnay Loiiipun The Great Indian Peian 
sula R ulna) will abide its own co ts in all Courts 

Appeal di creed 
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The Calcutta Wceltly Notes, Vo!. XV, Page 195. 

Cn^IL APPELLATK JUIUSDIOTION 

Before -Tenhns^ G T ^ and Woodroffe, J. 

IIARI LAL SINIIA 

i 

THE BEVGAL XAGPUR RATLAVAV COMPANY 
Shall Cai'^e Coen BE?i,r»NCE No 1 of 1910 

Indian railwa;/» iel (I\ ot ')tc i7 —Oeueral Hules ptihhshed »« 

th« " Ga'tde of Inhn — Arfvl l«t»* « R u/i Cm}any — Sanction — 
PiiSfieotion 

The general rnl«3 Iramed by the Go%cinoi (aener'vl m Council 
and pnbli.hed in the Go ifit of Indta l>y nonlicition, dated the Srd July 
1^02 do not become operatirc «'* the rule? ol any individual Kailway 
Company merely upon tlieir adoption by ihe Company It must be 
slioivn that the particular Ilailwj) Comp my unde rules and that those 
rules have reieired the satiction of tiio (joicinoi (leiieial inCounciIand 
have been published in the maiiocr presenbed by the Art 
Tflis was a reference by tlio Calcutta ^mall Cause Court and 
it aroso m tins waj 

One Han Lai Sinha brought i amt m tbo Small Cause Court 
of Calcutta against the Bengal Nagpm Ka'lway Company for the 
recovery of two ‘.niua of Rs 12 5 0 and Ks 8 5-0 respectively^ 
alleged to have been illegally charged by the defendant Com- 
pany as wharfage due on two consignments of grain despatched 
re‘>pectively from Kalikot and Cuttack to Sbahmar The suit 
was tried before Mr. Haw Natu R\v, the 5'ourtU Judge, who 
held as follows — 

“This smt IS for lefund of two items, ono of Rs 8-5-0 and the 
other of Rs 12-5-0, levied on the plaintiff as wharfage There 
was a contract for carrying 252 bags from Xahkot to Shahmar 
The defendant Company brought 105 bags first and these goods 
were ready for delivery on the 6th October 1907 The remaining 
bags avere brought later on and wore ready foi delivery on the 
1 1th The consignee took delivery on this latter date He was 
charged Rs 12-5 0 as wharfage for not taking delivery of 195 
bags in due time The consignee maintained tliat he was not 


IDW 
Joly, 27 
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boand to pay tho wharfage and he has assigned his claim for re 
fund to tho plaintiff 

" The question is — was the consignee bound to pay tho wlnrf 
ago ? It appears to me that he was not The contract ms for 
carrying 252 bags and it was only when the defendant Company 
had brought all the bags at ShAlimar, that tl o} could asK tbe 
consignee to take delivery It was urged on behalf of the 
defendant that the consignee was bound to take part delivery 
and Rule 58, Part I, Goods Tariff, April 1007, was pointed out 
to me It appears to me that the rule contemplates cases when 
there has been shortage or damage Here there was no shortage 
or damage Tho Company only sent the goods in two 
instalments 

“ There was anothei contract for carrvmg some goods from 
Cuttack to bbalimai The goods were ready for delivery on 
6th and they were taken delivery of on the llth A wharfage of 
Rs 8 5*0 had to be paid fo" tho delay ni taking delivery This 
charge was certainly in accordance rith tho rules of the Com 
pany, but the plaintiff contends that the rules arc not binding 
because they have not been published m the Gazette of Ind%o> a* 
required by -sub section 3 Section 47 of the Indian Railway s Act, 
(Act IS of 1890) It may bo that tho rules of the Government 
of India, dated 3rd July 1902, co\or the sanction required by 
the above sub section but there is no getting out of the require 
ment of tho publication in tho Gazette oj India It has not been 
shown that there has been any such publication "so I hold that 
the rules of the Company in this respect are not binding There 
IS no doubt that the plaintiff is entitled to refund of Ks 12 5 0 
and I also decide that the plaintiff is entitled to refund of the 
other sum, the claim for interest not being made out " 

On the application of the defendant Company, the matter I'as 
ro-hcard before the Chief Judge, Ur A Hassan, and tho Fourth 
Judge, with tho result, that they differed Tho Chief 
thereupon made tho following reference to tho High Court 
Case stated for tho opinion of tho Higli Court, Calcutta hy 
A IIassan, Enquire, Officiating Chief Judge and Babc Hai iNaT" 
Ray^ 4th Judge of the Court of Small Causes of Calcutta, under 
Sec 09 of Act XV of 1882 tho Presidency Small Cause Court*’ 
Act 
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“ The facts of the case aro shortlj these — 

Ilie plaintiff iii'^titnted a suit in the Small Cause Court for a 
refund of Rs 8 5 0 and Rs. 12*5 0 paid to the defendant Oom- 
panr on account of wharfage The plaintiff inade ovei to the 
defendant Comjiana 252 bags for tnnsit from Ivalikot to Shah 
mar, out of n inch the defendant Corapaiiy brought to Shalimar 
195 hag® on the Gth of October 1907, and the remainder on the 
11th of October on winch date Ibe consignee took, dclirety of 
the entire lot Therefore, tin defendant Company charged 
Rs 12-0 0 as wharfage for 195 bags which were not taken 
delivery of in due time 

“ The plaintiff despatched another lot from Cuttack to Shah- 
mar which arrived at Shalimir on the Gth October, but delnerv 
was not taken till the 11th of October The defendant Corapauv 
has charged Rs 8-5 0 as wharfage 

“ As a difference o*f opinion has aiiseu between me and mj 
colleague, the loirned 4tli Judge, Badu Haei Nath RAa, the 
following que-tions arc referred to tlioir Lordships for decision 
“ (1) IVliether the rules under which the defenriant Company 
charge demurragenre legally cnfoiciWe ^ 

"(2) hotlior the plaintiff was bound to take delivery of l95 
hags (oat of 252) which armed at Sbaliinar on the Cth October 
1907 

" "With legard to the first question, the Railway Company 
IS authori‘-ed under Sec. 47, Cl (f) of the Railways Act to make 
general rules for regulating the terms and conditions on 
which the Railwaj alministi ition will varohouse or letain goods 
at any Station on behalf of thocoisigneo or ownei and sub- 
section (3) provides that such nilo shall not take effect until it 
has received the “anction of the Governor-General in Council 
"ind been published in the Ga7ellc of India By uotiGcation, 
dated the 3rd Julj 1902, published in (he Gazelto of India oi 
the 5th July 1902, the GoTtmor-Goncril noting under sub sec 
(3), See 47 has sanctioned the genoml rules for regulating the 
terms and conditions on which the lailwa} administration will 
warehouse or retain goods nt anj Station or Depot on behalf of 
consignee or owner and the Ruin No 3 (2) limits the mnximura 
which may be charged for doinurmge, being not exceeding one 
anna per maund per day '1 heroforo, the demurrage which has 
been charged by tl e defendant Company not being in excess of 
the above rate is, in my opinion, perfectly legal 


Hari Lai 
B N Ry 
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“"With regard to the second question, I am of opinion that 
under 1 ale No 68 the plaintiff was bound to lake delivery of 
I9o bags which had been lecoived on the 6th Octobei and were 
ready for deliver} and could not refuse because only a portion 
of the consignment had then ariived That rule gives a wirn 
ing to the consignees that their consignments are liable to le 
short or damaged or i poition only ma} bo leceived, but that 
circumstance 11111 not jiistif} them in refusing to take deliverv 
of such consignments and if they do so, they will remain at their 
risk and subject to the usual charge foi uharfage 

“T-herofoie, tho plaintiff having refused to take deliveryof 
19o bags was bound to pay demurrage charged under the afore 
said rule 

Ihe reforonct was beaid befoie the Chief Justice and ^\ood 
roffe, J who on tlio 18ih J muar} 1910, made the following 
Older — 

Jbnkin-s, C J , -On the inateiialsboforo us it is quite impossible 
to dispose of tho ca«e In the fiist place it must be slio«n that 
this particular Railway Compaii} lias made rules and that 
those rule® liave received the sauctiou of the Governor General m 
Conuev! and ha\6 bi-ou published in tbo Gazette of India There 
IS nothing on the rocord to show that that has been done 
have been referred to a cenoral set of rules of the 8rd July 
But there is nothing theie which shows that those were the rnlw 
made by this Eailwa} Company, and until this mattei is maas 
clear, it is impossible for us on a reference undei Set- 
deal with the case 

(The case having been referred back to the bniall Cause Court 
tho Chief Judge 4Ir Peapson, and tho Fourth Judge too 

further evidence anil submitted the following report to the b'S 

Court — 

“The High Court Bench, before which this reference cainOi 
raCeirod the matter back to tins Court for a finding on tlicpo*“* 
whethei this particular Railway Company has made rule® 
whethei those rules have received tho sanction of the Governor 
Goueral m Council md have oeen published in tho Go ‘I' 
Lidia Tho Attorney for the defendaut Company state*' t® 
Court that ho 13 not m a position to give any further 
on the pomt aud that ho is not able to show that these parties 
lar rules, gwa rules of this Railway Compauj , ha\ o received 
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Banction or been publtslicd in tho Gazette, otherwise than as rules 
imposed on all K ulwai s bj the Govcnmient bj their notification, b n. By. 
Xo 231, dated drd Jul) 1902 ‘ 

** Mr. Hidsdalo, Acting Goods Superintendent of the Kailway 
Companj , has bp< 11 called and has gn en oMdenoe of the exist- 
ence of lUilo Xo 100 in tho Goods rmifT of Ins Railway which, 
he states, was in force at tho timo of tho luftttcis in suit and by 
which the amount lo\ lahlo by tho Company is fixed at a rate 
within tlie rato sanctioned by tho Goi eminent in tlie notification 
aboTementioned Ho further stotos that theso w harfage rules 
(of which X’o. 10(J is oue) lia\o ilwajs boon acted upon by the 
Company smeo April 1907, but Ins cvidenco is (and our finding 
must be in accordance with his statoineut) that they ha\e not 
been published in tho Gn-cfte «/ hvha To establish Govern- 
ment sanction to the rules in the Goods Tariff of bis Railway be 
relies upon two letters which passed bttwoenthe Agent and Chief 
tlngmeer of the B X. Railwav Coinpim on tho one hand and 
Junior Consuinng Lngineerto Government of India for Railways 
on the other 

The witness states that ho is not in a position to show that 
the GoTcrnment officer referred to had authority from the 
Governor-General m Council to convoy sanction of this kind 
“ In returning the original rofcicnce wo also forward the Goods 
Tariff and the letters spoken to by tho witness ” 

Their Lordships’ Judgment was as follows — 

It now appears that the rules have nos been published in the 
India Gazette in the manner prescribed by the Act Ihe 
plaintiff’s contention muvt therefore succeed and we so answer 
the reference. We make no oidci as to costs. 
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CIVIL REVISIONAL JUIUSDICTION. 


Jenlins, G.J, and N. Jt. Ghatterjee, J. 

THE BENGAL NAGPUR RAILWAY COMPANY 

(DbPBNDaHT), PiimONBE, 

V. 

HAMPROTAB GONESHAM DAbS (PLAiNTiFf), 
Opposite pARiy. 

Roi-e No 4273 of 1911. 

191- -id {IX of mO). Section 47~-IitiJe$“ made" ij/oRml* 

an aary, ,,oy Company, i hat are — Savciion of Gorer»iiie»i— PiiWicci^C'i"' 

General ruies framed oy Goternment 
Buies adopted by & BAiliTay Company tljough not originally prepired 
by It would sattsB tbe requirement of Section 47 of tbo Bailnays Act if 
tiny were subsenuently «.ftQctioned by the Governor-General m Council 
and published in the Gazelle of India 

Sinha V The Bengal Nagpur Raihcay Company fl) referred 

Tnra was a Rule granted on tbe 28th of July 1011 against 
the order of BadoNistapwvhBanewlb Small Cause Court JiAS'-' 
at Sealdah, dated the 29tli of Apnl 1911, 

The suit was biouglit against the Bengal Nagpur Kailsray 
Company for refund of wharfage cliarges alleged to have been 
illegally realised from tbo plaintiff. The eJann was laid 
Rs. 158 

The defendant admitted that the monoy was realised agreo' 
ably to the Rules of the Company. 

Iho consignment in question arrived at its destination on 5th 
August 1910, and plaintiff obtained delivery of the goodson 
9th August 1910, on payment of fieight and other chirg'-s 
legally payable The goods, however, were not removed from 
thoRailuay pi pmiscs till 27th August Tliis the plamtifl 
allowed to do on payment of wharfage oi godown rout. The 
delay in the delivery of the goods and their remov.al from the 
godowns wa<i due to some dispute between the pirtios, thcplaiub 
(1) 13 C. L. J 160 i is'^w vloslioro) 
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iff iTisi«ting on the wciglimont of tho goods, the defendant b N Ej 
Compmy objccfing to tlio ■.tmo E...Jroiab 

Tno pHintifT cHimod tho refund on the ground that tho Enil- 
war Company conld not lcgall\ recover wharfage amder the — 
Enle relied upon inasmuch as thca wero not made and published 
m the Ga cite of India in tho manner prescribed by bection 47 
of the Act. 

Tho trial iTndge liold that the Rules were not made as contem- 
plated by the Act bv tho Railway Company Nor were they 
published as such in tho Gazette, and he accordingly decreed 
the EQit 

The defendant Companj thereupon mored the High Court and 
obtained this Rule 

Mr Bargan and Bahu 2[onmafh Nalh Vuhherjee for the Peti 
tioner 

Tlie Opposite Party appeared m person Tho Judgment of 
the Court was as follows — 

JE^Kl^ , 0 J —This application arises oat of a suit brought 
against the Bengal Ivagpur Railway Company for the refund 
a\harfage charges alleged by the petitioner to haie been 
illegally realised from him 

A decree was passed against tho Railwaj Company in the 
Petitioner’s favour 

The Railway Company then obtained a Rule under Sec 2o 
of the Provincial Small Causo Courts Act 1887, questioning the 
validity of the decree and it is with tl at application tl at we are 
now concerned 

Having regard to the circumstanco of th^case and the mate- 
rials on the record, the only point that arise-i for decision is whe 
ther Rules have been made, sanctioned and published as pre 
scribed by Sec 47 of the Indian Railway e Act, 1890, which entitled 
the Railway Company to make the wharfage charges claimed 
by them Sec 47 provides that every Railway Compjny 
shall make General Rules consistent with this Act 
for regulating the terms and conditions on which the Railway 
Administration will warehouse or retain goods at any Station on 
behalf of the consignee or owner ” It is however enacted by sub 
sec (3) that a Rule made undei this section shall not take effect 
until it has received the sanction of the Governor General in 
Council and been published in the Ga ette of India 
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B ^ By The Rules on which the Railway Company relies are those 
Ramprotab published in the Gazette of India on the 3rd of July 

Goneabam 1902, and those Rules were aanctioned bj the Governor-General 
in Council 

But the question is whether they were made by the Railway 
Company 

Rules adopted by the Railway Company, though not ongm- 
ally prepared by it, wonld come within this description, and 
Rules so adopted, if then sanctioned by the Governor-General 
m Council and published in the Gazette of India would satisfy 
the requirements of Sec 47 

It IS not clear that the learned Judge cons dered the case from 
this point of view Moreover, he appears to have regarded the 
decision in Uan Lai Stnha v TVie Beng&l Nagpur Batlicay Go 0) 
as in some measure govomiiig tins case 

But this 13 not so that case came before the High Court on a 
reference under Sec G9 of the Presidency Small Cause Courts 
Aot, with the lunitatiods that procedure implies, and the doc* 
siou turned wholly on the finding of the Small Cause Court that 
it had not been proved that those were Rules made, sanctioned 
and published as required by the Act 

Here, on tho other hand, the question is whether the Rules 
wore «o made, sanctioned and published, and this question must 
bo considered afresh by the Couits of Small Causes m the hg^*^ 
of tho above remarks 

It 18 to be regretted that anj doubt on this point should he 
porTQitted to continue 

The remedy is siiaple and it may reasonably ho hoped that it 
will be applied, t-o that Railway Companies may bo spared the 
expense and annoyance of that class of litigation of which the 
present suit is a type 

Tho rule 13 therefore made absolute, tho decree of tho 
Cause Court is set aside, and tho case sent back to tho Snmll 
Cause Court for a fresh Jioanng in the light of the above re- 
marks 1 he parties will bo at liberty to adduce further eiidouce 

for the purpose of establishing or negativing tho identity of the 
Rules (if any) made by tho Railway Company with those 
tioned and published , and I would here remark that it is not 


(1) 13C t J 160 ISO W h 103(1010) 
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necec^iiy, as tlio Icirnotl Judge <:ccii)0(] to suppose that this b n, Ry 

identity shonM appear on the face of the ctrciihr 01 tho Gazette „ , 

Kamprolab 

The C0't>> of tins application, irliicli a%o assess at two gold CJa^aeiiaTn 

inolinrs and of tlio suit np to tins stage will abide the result of 

the re-hearnig. 

X. R CuATTErjiE, J — 1 agrci. 

Riifc made ai^olute 


The Calcutta Weekly Notes, Vol. XVL, Page 359. 

Cn^IL REVISrONAL JUKISDICTION 

Before Jenlins, G J, and N. U. Ghniterjee, J, 

SDRAJA iltJLL NAGAR SIULIj (Plumiff), Pbiitiovee 

V. 

THE EAST INDIAN RAILWAY COMPAN? (Defendant), 

OPfOSiTB PaPIT 

Role No 4970 of 1911 

Indian Badi'-ayi Act (IX 0 / 18‘’0), Sec 47.—Itiile$ wade by Satlway Com 1913 
pany, Validity c/—Sanelion of Gournment and puthranon Jan uary, 10 

Upon the finding of the 8maU Cuaso Court that the rules of the East 
Indian Eailvray Companj in question regarding the recovery of demur- 
rage charges from con«'ignces of goods despatthed by the Roilivay, were 
made saoctioned and published as prescribed by Sec 4? of the Railways 
Act 

Beld — That there was no case for tlie exercise of the Court’s power of 
revision with reference to the Small Cause Couits decision dismissing 
the snit for refund of demurrage charges paid 

This was a Rule granted on the 28th of August 1911, against 
the order of Babo J N CncCEERBcrrY, Small Cause Court 
Judge at Howrah, dated the 27th of Juno 1911 * 

The suit was for refund of Rs 93 which the plaintiff was obliged 
to pay to the defendant Company as denmrnge for making a 
delaj of 9 days m taking delivery of jute-bales «ent from 
Badshapur to Howrah by plaintiff’s agent, on the allogatioo that 

* Small Cause Court Sait No 120 of 1011 
See Appendix A, Casa No S9 
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Sorajalinll the lovving of the charge was iin'\uthorized and illegal ns the 
j, ^ Rule under which the charge was levied was not framed by the 
— Company and not sanctioned by the Governor General in Council 
and not published in the India Gazette in the manner provided 
in Seo 47 of the Railways Act 

The defendant Company m defence produced a mass of 
documentary evidence The Small Cause Court Judge after 
going through them came to the conclusu n thi t the Rules of 
the Company were duly framed hy the Company and approved 
by the Governor General in Council and published in tl o 6a etle 
oj India, and that the Company is entitled to retain the demnr 
rage charges levied hy it from the plaintiff In tlu^ view he 
dismissed the snit 

iUr Garth and Babu Prohodk Chundra Boy for the Petitioner 
Me^ar^ S P Sinha, Graham and G B JUcKair tor the Oppo 
site Party 

The Judgment of the Court was as follows — 

Jevkiss C J —In my opinion the Roll should be diBcbargpd 
Tlie Judge of the Small Cause Court finds on the evidence before 
him that tho Rules under which the Railway Company acted 
were mado sanctioned and published as piesciibed hy Sec 
of the Indian Railways Act 1890, and m the urcumstancei co 
case arises for tho evcicise of our powers of revision The 
applicant should pay the costs of the application which wea^se'* 
at one gold inohur 

N R CuAiTEi JEB, J — I agree 
Rule dneharged 
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The Indian Law Reports, Vol. XVI. (Bombay) Series, 

Page 434. 

OKIGINAL CIVIL. 

Jieforc Sir Chivies Sargent, Kt., QhxiJ Jnstiee, and 
Mr. JttUire Bayley. 

LALIIBHAI SHAMJI and otnens 
(OfIIiINAL PtMNTIFFS), ArriSLLVNTs 
t. 

TilE GREAT INDIAN PENINSULA RAILWAY 
COMPANY (OPlGlNAt DeFEMDAM^), EtSlONDBNTB *■ 
llailttay Company— f' TcrminaX Ooi'S**' t of G I P Bailu-ay Com jg92 
inny to Uey tenuiruil char je$ — Statute IJatuJ JJ Viet , (Jap LXXXIIJ January, IB 
(I*M an I Fers )—0<}rernment tanetton 
Bj the Act of Iticorporation of the defoodant Company it wa? enacted 
tliat It should be Lwful for the Railnay Company and the East India 
Company to enter into such contracts, Ac , os they thought fit (infer ahci) 

“for performing all matters and things neces'iry or conyement for carry 
ing luto clfcct the making, maintaining and working the railway • * • 
including any provision as to the lolls, receipts and profits thereof 
Subsequently the defendant Company and the East India Company en 
tered into an agreement nith each other, under which the defendant 
Compan} were empowered to make certain charges called ‘ terminal 
cliargec ’ —charges which arc lericd on account of the carrying of goods 
to and from the wagon loading and unloading them on and from the 
wagon and for the use of the Company s premises till the goods are 
removed 

The plaintiffs objected to these charges os not within the scope of the 
powers conferred by the Act of Incorporatioii of the defendant ( ompaoy 

Ifehl, that these charges were within the authority given by that Act 
buch charges— if not strictly "tolls — were certainly charges for per 
forming of services, if not ‘ necessary at any iota convenient for the 
working of the railway and payment of sndi services raightr also pro 
perly be regarded as a source of "profit to tJ e Hail way Company withir 
the meaning of tint Act 

Thu only ' terminal charge ' sanctioned by Gov eminent was a charge 
Bdiictioned in 1805, and then cxpicssly defined as ' including Lolkction 


•Suit No 4BSof 1890 
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and delivery ’ The deftodant Company had since that date given up 
collecting and delivering but tlicro had been no nevr scale of terminal 
charges submitted for sanction or 'sanctioned 

It was conseqnently contended by the plaintiffs that the terminal 
charge now levied had never been sanctioned 

Ueld that a review of the proceedings leading to the sanction of I860 
showed that Government had contemplated the possible abandonment Lj 
the Company of collection and delivery when it sanctioned the rate 
then died and that conseqnently it mn t be presumed that Government 
had left it to the defendant Company to mahe such dcdnctions in case of 
abandonment of tbia portion of their services as they should think pro 
per, which they had done 

Appeal from Parran, J (Sec I Lit , 15 Bom , o37) 

The plaintiffs sued to recoier Us 1,34,152‘11~0 from thodo 
fondants The plaintilTa were cotton merchants Jn Bombay to 
whom large consignments of cotton were made from up country 
stations 1 hoy complained that before delivery of such consign 
meats the defendants, in addition to freiglit for carnago, exacted 
from them a further charge, under the name of a "terminal 
charge,’ of Rs 2 7 1 for 27 maunds at Bombay, and twelve 
annas and five pies for 27 maunds at tho forwarding station 
They alleged that daring the thieo years prior to suit they had 
been thus obliged by the defendants to pay, as terminal charges, 
a total sum of Ks 1, 34,152*11 0, whjch they now sued to lecoier, 
contending (1) that such charge was wholly illegal, and (2) tint, 
if tho defendants were entitled to any such terminal charge, the 
amount levied was excessive 

The defend inta m their ivriiton statemont contended *bat they 
were entitled to levy terminal charges, subject only to tho sane 
tion of (jovornment as to rate and amount, and that a ninch 
higher rate had been sanctioned than had been charged to the 
plaintiffs They rehed on Statute 12 and 13 Vic, c 83, 
and Tors ), and on agreements made from time to time with 
Government, nnd m particular on Bombay Government Re«ola 

tion Xo 2052 of ISOd, Railway Department, and Bombay 
Government Notification, Railw ly Department, dated 8'^^h 
April, 1868 

ludcrsoii {JJudrudtn Tyahp witli him) for Appellants 
Ijnlhaii (Advocate Gcuoral) [Jardmg with him) for 
pondoutb 
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In addition to tbo arguments addressed to the Comt below, it Lnljiblai 
was argued, for llio appclhuts, that the on!) sanction over asked Sbamji 
for or obiamed b^ the defendants, was for a gtoss torminal g I i* Ry 
charge including collection and deluery Tint was so because, 
at that time, the Company used to undertake collcctiou and 
delnory, sometimes bringing the goods from a consideiable 
distance It was nupossiblo tosaj'bowinucii of the rate of Rs 5 
then allowed the Government had aliened for collection and 
delivery, as there was no apportionment, but it was reaeonable 
to suppose It was something substantial Since that time collec- 
tion and dcln er^ had been abandoned b} the defendant Company, 
but no new rates had been submitted for sanction, or sanctioned 
Con«eqaenth uo terminal charge, as nou understood, had ever 
been sanctioned. And this was no merotcchuicalit) There was 
nothing avbnte>er to pro\ciit the Railway Company, at this 
moment, charging the whole Rs. 5, oi, at any lote, increlj an 
anna or so less, although omitting to do au impoitant part of tho 
work as remuneration for which that sum liad been onginally 
lixed by Goaernment 

The judgment of the Court was dehvored by 

SaCoest, O.J. -Thi- appeal arises out of i suit by the pi imt- 
illb, who are cotton raorchanls, to recover liom the G 1 P. Rail- 
waj Companj tho sum of lU l,34,loJ-n-0 alleged to have been 
paid by them in respect of terminal charges on goods consigned 
to them during the thieo picccding yoais and which, they con- 
tend, the Railwa} Companj liad no right to levy, whether as 
being wholly illegal, or illegillj excessive 

The Company base their right to Jevj the charges on their 
Incorporating Acts XII and XIII A ict , c 83, Sec 5 , and on 
their agreement with the East India Companj , dated 1 7bh August, 

1819, clause 8 , on the subsequent contracts, agreements, and 
arrangements from time to tiino made between the Company and 
Goverment , and in particular on Government Resolution No 205^ 
of 18b5, aud the Rombay Government Notihcation dated 30ch 
April, 1868 Hie Company also contend, if necessaiy, that the 
terminal rates levied by them, and compluncd oi m this suit, 
have always been and ire reasonable I'ho oth Section of the 
Act of Incorporation of the Railway Company enacts ‘'that it 
shall bo lawful for tbo Companjr fiom time to time to enter into 
and conclude with the Last India Company, on account of the 
Govommout of India, such contracts, agreomccts, and arrange- 
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merits as the respective parties may think fit and agree upon, for 
making any railway, and for maintaining and working the samo 
and for the other objects and purposes aforesaid’' (which as 
shown by Section I include doing and performing all matters and 
things ‘^necessary or convenient for caiiymg into effect the 
making, maintaining, and working of the xailway,”) and also 
^'including any provision as to the tolls, receipts and pioCts 
thereof " 

In virtue of this section, an 'igieomont was made on the I7th 
August, 1849, between the Railway Company and the East India 
Company, by which the Company agreed to consti act the railway 
on certain terras, and by tho 8th Section of that agieement it 
w'ls provided that tho Railway Comp vny should and would allow 
the use of the lailway to the public on such toim« as should bo 
appro cd by the said East India Company , and that the Compaoj 
should ho authorized and empowered to chaige such fares for the 
caiiiage ot tho passeugci s and goods, and such tolls foi theuseof 
tho railway, as should have been appro\ ed by the East India Com 
pany , and should not, in any case charge any higher or different 
fares oi tolls without such approval being fiist obtained Iho 
history of tho terminal charges tominences with a conospondei ce 
which took place in 1865 between tho Agent of the Company and 
tho Consulting Engmeei of the Government for Railways lo ® 
letter dated 8th August, 1865, the Ageut of the Company com 
plains of the insufficiency of the goods rates, teiminal charges* 
and rates of lusuianco which were then charged , and asks that 
maximum should bo sanctioned by Government m respect of them, 
within which the Company should have power to vary the rates 
and charges In paragiapb 5 of that letter the Agent says 
propose that tho excessively low teirainal charge of 4i per 

should he increased, and that there should be terminal chsrgw 

which more adequately cover the expenses connected with station 
accommodation, loading, unloading, delivery iVo , of goods, use 
at a maximum of Rs 5 per Ion in Bombay nid Rs 2 8 0 per ton 
at country stations Ilio Company aro of course to bo at liberty 
to cliaigo loss if they liko, md the torannnl would includo collec 
tion and delivery withm certain hunts where done by the Com 
pany or their Agents, a reduction being made whoro the service 
was not performed " 

On the 10th August, 18Gu, *lio Consulting Engineer for 
ways writes to the Agent, asking him to prepare a scale for g 
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mclodiTig tcnmmls, ns lio mnA tloomnclx isnblo, nnd formrd it for 
snnctmn of Govcrnmont On tlio 12th August, 1665, tlio Agent 
replies that the scilos of goods rates, tormmnls, md iiisur mce 
rates, to which he solicits tho sanction of Government, are the 
maxunam rates emmierated m his communication of the 8th in- 
stant. 

On the 15th August, 1865, tho Governraont passed a resolution 
sanctioniDg the ahoi e scale of tolls, tonmnal charges, and rates of 
insurance, and specifying tho inftMmum rates for terminal charo-esj 
including collection and delivery, to bo Bs 5 per ton at Bomhayj 
and Hs 2 8 0 per ton up countrj 

It appears that for EOuio years past tho Bailwiiy Company have 
ceased to collect and deliver goods, and that the terminal charges 
which the plaintiffs have been paying have been erclnsively for 
services performed, and accommodation afforded, m the premises 
of the Company, in connection with goods consigned to them for 
carnage 

It was not seriously contended before ns that such terminal 
charges were not within the purview of Clause 8 of tho agreement 
of 17tli August, 184'>, between tho East India Company and the 
Railway Company, by which tho nsoof tl o railway is to bo allow 
ed tho public ‘^on such terms” astho Eist India Company might 
sanction, but it was said that the abo\o agreement, so far as it 
relates to purpose* and objects other than thosa within tho con 
tempUtion of Section 5 of tho Incoiporating Act, is ultra txrrs 
and that teiminal charges are not included in the aboi e purposes 
and objects e entirely agree with tho Division Court that this 
objection 13 ill founded 'Iho terminal chaigos in question are 
levied on account of the carrying tho goods to and from the wag 
gon, loading and unloading them on and from the waggon aud 
ior the use oi the company’s promises, where the goods frequently 
remain for some time before they are taken away Such chaiges 
if not strictly perhaps tolls,’ are cert *inly charges for performing 
of services, if not ‘'necessary,” at any rate “convenient for the 
working of the railway ” Again, snrh services must be performed 
if the railway is to be used, and if performed by the servants of 
the Railway Company, who aro tho obvious persons to do the work, 
payment for such services may bo propoily regarded as a source 
of “profit’ to the Company for which tho Act expressly provi les 

It was argued, however, that the sanction of Government in 
1865, as required by the agreement of 1849, was not given to the 
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charges now coniplainod of, but to a maximum cliargo for termi 
mis, including tho collection and deliveiy of goods This point 
would appear not to have been expressly tak^n in the Division 
Court, but, as tbo company bavoto prove tbur right to make the 
charges complained of, it con be properly taken on appeal It was 
argued by the Advocato General that tho notification of 1868 only 
mentions " terminals,” and is silent is to collecting and delnenn", 
but wo think that it must be read in connection with the resolu 
tioii of Government in 1865, where the ‘^terminals” sanctioned 
by Government are expressly defined as including collection and 
delivery At tho same time tho Government resolution of 30tli 
April, 1868, must, wo think, bo road in connection with the corre 
spondenco ah eady referred to botween the Company’s Agent and 
tho Consulting Engineer for Railways, and which was before the 
Government when tho lesolution was passed 


Tho Government sanction to tho maximum charge of Ks 6 per 
ton foi toiminal charges, including colloction and delivery, 
commended by the Agent,” must, therefoie,be understood, and 
would be propoily understood, by tho Company as given on theos* 
sumption that the Railway Company might possibly give upcollect* 
ing and delivering goods— the Companv , how ever, making, at th® 
same time, a deduction foi tlic work of collecting and delivering, 
as stated by tho Agent in his lettoi of 8th August, 18bo If 
bo so, tho sanction gi\en by Goveinment loft it prcsnnnblv 
to the Company to m ike sucli deduction as it might think a 
a isablo, and, if the plaintifTs objected to it, the only course open 
to them was to have applied to Government to withdraw, or 
modify its sanction, but, in any other view of the sanction 
under consideration, it would, at the utmost, be only open 
to tho plaintiffs to contend that, if n reasoiiablo sum m res 
pcct of collection and delivery were added to the actual cliargfs 
paid by them for tho teimiuals now undoi consideration, ^ 

■would exceed the maximum Rs 5 per ton at Bombay, oi Rs ► 
at up country stations, as sanctioned by Goveinment But I a 
hps been no part of the plaintiffs’ cast, which was confine ^ 
the charges being wholly illegal, or at any rate illegally excc®*’^® 


It remains to con«ider one other objection urged for the plain 
iffs, la' , tint tho Goi eminent of Bombay Ind no authority ® 
sanction tho charges Section 28 of the agreement provn f 
"tlmt any notice, direction, approval, oi sanction, to bo gi'on 
signified, on behalf of the Cast India Comjiany, for any o ^ 
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purposes of these presents shall be snflicient and binding if 
signed by the Secrotnry or Depntj Secretarj of the Last India 
Company m London, or b} tho Secretary of the Goveinment at 
Bombay, authorized to act on behalf of the East India Company, 
and that the Last India Company shill not, many case, be bound 
m respect of matters aforesaid unless by eomc writing signed in 
the manner before mentioned ” 

According to tins Section the sanction notided in tho Bombay 
Ga-ttie on 30tli April, 18G8, signed b} the Secretary of the Bom 
bay GoTenraent, (and winch innat be presnmed to have been 
duly authorized m that behalf), waa a sufficient authontj to the 
Railway Company to charge the rates mentioned in it and the 
Company were not, in our opinion called upon to give any 
further evidence of the requisite sanction 
However, it has been urged that Section 28 was itself ultra 
Ttrej, because it was said tho East India Company could not 
delegate the necessary “sanction’ to tho Government of Bom 
bay , bat the Act of Incorporation left it to tlie 1 ast India Com 
pany, without anj restriction whatever, to eotei into such agree 
ment with the Ilailway Company, in all respects, as it might 
think best in furtherance of the objects and purposes for winch 
the Company was formed , and the East Indi i Company could, 
therefore, fix whatever form of sanction it thought best to niiist 
on 

IVe mast, therefore, confirm the decree, with costs on the 
appellants 
Decree affirmed 

Attorney for Appellants — 3fr Ilir a Husein Kltan 
Attorneys for Bespondents —Messrs Little, Smith, Frere 
and Nicholson 
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In the High Court of Judicature for the 
North-West Provinces 

APPELLATE CIVIL 


Before The Honorable P. G. Baiwiji, Jtidgi, and 
The Hmimahlc II G Btchaids, Judge 

SHIAM LAL, Minor ondeb ins Guardianship of 
LALA JAI NARAIN (Puintifp), Appellani 
1? 

EAST INDIAN RAILWAY COMPANY theocgb 
AGENT (Defendant), Respondent* 

Non Ael\i:erj n/ goods—PrtoT debt dti6 by Ihe eon$ignee’-J}iiiy of Rotiray 
Company to bcU detatned yoods^-Parhcnlan of Itahihly^Nbttce c/— 
Act IX of 1890 S o' (2) 

A Railway Company can detain goods in exercise of the powers con 

fei rod upon them hr 8 55 of tho Indian Railway Act No I\ of 1890 for 
prior debts due to them by tho owiiei They are not bound under 
section 2 of the said Act to sell the goods I «t tliey ought to inform him 
distiuctly in time that his goods are detained owing to a debt due to tl e 
Company giving full particulars 

Tins IS a suit agtmst tho Bast Indian Railway Company lor 
(lamagoa sustained by tho pl-imtiff by reason of the non-delivery 
of 100 Sacks of indigo seed It appears that the indigo seed was 
consigned to thopJaintifl on the 26fch of January from Delhi 
Tho invoice and tlie Railway Receipt were received by the plAin^ 
iff on tho 28th of Januaiy and on tho samo day ho applied lor 
delivery and was refused through his Agent Ibo Rad'^'*! 
Company plead that they dotamod tho goods in cierciso of If*® 
powers conferred on them by Section 55 of the Railways Act N® 
IX of 1890 Tho lower Court finds that there was a prior debt 
duo by the plainriif, and upon this finding and tho other findin^^ 
wo nro bound to affirm tho decreo dismissing the plamtiff^scluni 
based on non delivery 

• B«.coriil appeal from tho ilwa on of tho Jndpe of Allgnrh dated tl e22nil 
of September 19o3 Cmo No 47 of 190( 
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The plnintiff fudlior contends thit under Sub section (2) of the Shiam Lnl 
‘■amo section the Kailw ij Comp inj were bound to sell the goods, e l'' % 
ind ho alleges that bj nison of the delay in soiling oi omission ■ — 

to sell tho goods he sustained further lo*'S Wo c innot hold that 
Sub-section (2) imposes nnj Imbilit} or duty upon the Railway 
Company to sell It merely empowers them to do so Although 
oil the findings of tho lower Appcllnto Court we feel bound to 
affirm this decree, wo at tho saino tune must express our dis- 
approval of the conduct of the Company We conaidei that 
when a Railway Company purport to oxorciso the rights con- 
ferred on them by Section 55, thoj ought to make it absolutely 
clear to tho person whose property they detam, the nature of the 
nght which they purport to osorciso and give particulars of the 
liability in respect of which they claim tho right This we think 
ought in tho ordmarj cour«e to be done »n writing, and if it is 
impossible to do so at the moment, tho earliest possible oppor 
tUDity should bo taken to commiiincato in writing the fullest 
particulars aud so aioid all pos<tb}lity of mistake Jn tho pre 
‘■eiit case a letter was given in cvideiico from the District Traffic 
bupenntendent at Delhi to tho Station Master dated the 2Citb of 
April 190 j in the following terms — “Give him (plaintiil) dis 
tinctly to understand that hiv consignment has been so detained 
under the existing rule of tho Company ” In our opinion that 
plaintiff ought to have been made distinctly to understand not 
on the 29th of April but on tho 28th of January that his goods 
were being detained not nndor tho existing rules of the Company 
but in exercise of the rights of the Company to detain his goods, 
because he was indebted to tho Compai y in the sum of 
Rs 120 11-0 which tho Company had domaudml from him and 
which he had neglected to discharge If this had been done, it 
would have been impossible for the plaintiff to have made any 
mistake, and possibly heavy loss might have been avoided 'lo 
mark our disapproval of tho way in which the Company acted wc 
direct that they get no costs in any Court, and we according!} 

Vary the decree of the Coiiit below by directing that the parties 
abide their own eosts m all Couitb 
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ORIGINAL CIYIL 


Jiefoie Sir Cha}les Saigent, Kt , Chief Justm, and 
Mr. Justice Cayley. 

THI] CtRCAT INDIAN PENINSULA RAILWAY 
COMPANY, pLilNTIFPa 


1880 

beptctnbor, 

27 


11 . 

HANMANDAS RAMKISON AND VIEJI HANSRAJ, 

Dbpendants 

Sioppage m Iransitu^llmlt ay receipU— Effect of endorsing raili ay rcffi/ 
— rt»eo/ \ndorsceofsuehTee'apU-^ConlractAetilXof'\S12),8te 10» 
Ihc firm of China DcTakoran earned on basmess m Rorob^y A. fh« 
ageiicofthe farm, bought from the brst defenckntj HJJimaiidas at Rijii 
pur, a quantity of nLcat winch at A a request vias on the 28th and 2^tli 
May 1880 consigned by Hanmandas to the £im of China Devalkaraii at 
Domhay, on the understanding that the consignees wero not to * 
wheat noiil they Lad paid the hundt^ drawn in ro«pect of it The wheal 
»as sent to Rombay on the 28th and 20th May, 1889, in threo consign 
ments, viz, of 5fa, lo-t and 181 bags respcctirely, and two Aurwha for 
R". 1. 000 and Rs 1,&00 respectively, payable at sight were drawn by A»a 
Bjjapirr on the firm of Chuia Detakamn iti Bombay, and were given bf 
him to the first defendant, Hauraaudas, who thereupon handed to A the 
three railway receipts for tho three consignmctits which had beco 
despatched by the first dcftiidant s agent at Bijapur Railway Stition 
Ibc 7t«ndis wcio sent by the first defendant Eunmandis to Ins agent m 
Rorabaj for collection Tlic Atmdt for Rs 1,000 arrived iii Bomba/ 
the 3Ut May. and was |iaid on the Ist June Tiio7sM«di for Rs. 
arrived iii Bambaj on tho l^t June, and wo'< di'shonoured on the 2nd June 
by the firm of China Pevakarau which afterwards stopped payment anil 
bccirae insolvent Ihorailway receipts given by the first defendant W 
A. at Bijapur were in the following form — 

Received from Ilaiimanclas Kamkison the undermentioned got d^. 
bags of wheat 

“'Ihis receipt must be prodoced by the consignee, 'or the goo'l'« wdl 
not be doll' ertd , if Lc dota not hiniBclt attend, he must endorse a 
for delivery to the persoii to whom be wishes it made If the tonsiff'' 

Jfi6 

* Small Caosc Court Beit ho 14 315 ef 1890 
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went or till' nilwnj receipt, lu *.0111 one or more timc'i, the endorse G I P Ej 
went must be i distinct ortlcr to dclirer to a certain person or firm, and ' 
this order must be on a one anna stamp If more than one order appear ^amkiton 
on the face hereof, each order must boar a stamp and 

‘ I (we) hereby Certify thitl (we) am (are) aware that the Southern 
Maliratta Railwft} h-ii receireil the aborcmcntioncd goods subjett to the 
conditions noted on the b ick, and that I (we) agreo that it should receive 
them subject to these conditions 

•' (Senders signature) 

On obtaining the«e railway receipts, A sent them at once to the firm of 
Clnfta Dcvakaraii in Bombay, ami on the 3tbt JIaj, 188*^, they were en 
dor'cd by China ^anji a Riember of the firm, to the second doftndaiit, 

Virji Hansraj, to «ecnrc an advance of Rs 2000 The endorsement was 
as follows — * Signature of China Devahamn I have sold the delivery, 
as j)cr this receipt, to Virji Hansraj Fbe handwriting of China Kanji 
Two con«ignmetita (tis 5b bags and lOt bags) and part of the third (»i 
73 bap-, out of 181) had arrived m Bombay by the 2nd June, m bags 
bearing China Hevalcaraii's marks On that day the second defendant, 

I trjt applied to tiie Railway Company for delivery, and paid 

full freight on all throe consignmcnu He was illowed to remove the 56 
1 ags and the K'i bags After having done this he loaded Ins carts with 
the 73 bags, which had then arrived out of the consigsment of 181 bags 
without any objection on the part of the Railway Company, but he was 
not allowed to take them out of tlio station yard, and the 78 hags were 
consequently unloaded, and together with the balauce of the consignment 
of 181 bag<, w hich subsequently armed, were retained by the Railway 
Company The reason given by the Company a servants for the detention 
was the receipt of a telegram sent hy tho first defendant nanmaiidas 
from Bijapur, on bcanng of the dishonour of the huwdi for R» 1,500 
directing that the 181 bags should not be delivered At the trial the 
Judge found that this telegram had probibly been received before all ot 
the 7u bags bad been loaded into the carts 

Held— 

(1) That there was no sBcli delivery of the 181 bags to China Deva 
^Taa's agent at Bijapar a» lo depnre the first deScndnat Haaroandai 
of his right of stoppage in lran$ttu 

(2) That there wa-j such o delivery of the 73 bag-, at the Eulway 
Station to the second defcntlanb Vii^i Hmsraj as to determine the first 
defendant s right of stoppage in transitu It was to be assumed that the 
first defendant s telegram did not arrive m time to prevent the bags being 
placed with the consent of the Railway Company, on the second defend 
ant B carts, for it was not until the carta had been loaded that the Com 
pany’s servants interfered to prevent their leaving the station yard 
Before that time the freight for the 73 bags liad been paid by the second 
defendant, and tho railway receipt bad been given up to the company 
duly signed by the second defendant a servant Everything had been 
done on the part of the Company to divest tlirroaelres of their hen of 
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G I P By earners for tbo mere fact that the carts were still stinding m tl c good^ 
” compound of the Railway Station after tl c bags 1 ad been placed on Ibei i 
could not affect the qncstion there being no suggCbtioa thitthc matter as 
and between the Company and the second defendant had not been completely 
VirjiHansraj (.cttled 

(3) That the railway receipts were not instruments of title within the 
meat mg of Section 103 of the Indian Contract Act (IX of 1872) and that 
by endorsing and handing them over the firm of China Devakaran d d 
not assign them to the second defendant within the meaning of the said 
section 

Case stated for the opinion of the Judges of the High Court by 

W E Hart, Chief Judge of the Court of Small Causes at Bouihay 

*' 1 This was an interpleader suit brought hy the G I P 
Railway Company to determine the question of titlo to ISI bags 
of wheat in their hands which the first defendant chimed to 
stop xn transit aa the unpaid vendor of the insolvent consignee, 
and of winch the second defendant claiMcd delivery as the 
holder of the railway receipt of Southern llahratta Raihvej 
Company for the goods endoroed to liim by the consignee to 
secure an advance made on them 
“2. Those 181 bags formed one of three consignments of 56, 101 
and 181 bags which were consigned by tin first defendant at Bija 
pur on the 28th and 29tb May,1889, totho firm of China Ptvakaran 
in Bombay it the request of thoir agent m Bijapur, on tlie tinder 
standing that the consignees were not to have the wheat till the) 
Ind paid the / uudi* drawn in lespcct of it 

“ 3 The hundtf so ilr iwn by China Dovakax all's agent m 
piir 111 respect of these consignments were two m numbtr, 1°'' 
Rs 1,000 and 1,500 rospectxTOly, drawn on tho firm of China 
Devakaran in Bombay and payable at sight and were sent h) 
tho first defendant to his agent in Bombay for collection 

*‘4 The former of these two } undis arri\ed iii Bombay on 
31st 3Iay, and was paid ou Ist June Ihe latter, which arrivid 
hero on tho 1st Jiinp, was dishonoured on the 2nd by the firm 
China Devakaran, who aftorwirds stopped busiiuss and filed a 
petition in insolvency 

*'5 On receiving these two hiiridie from China Dovikarans 
agent at Dijapur, the first defend int handed to liiiu tho three 
rc<.oipts of the ^outhtm ^rnhrattaRailivav Company for the three 
consignments of 56, 10 land 181 b igs which had boon despatched 

})) tin first dDfundant'flfonvardmgogentnt tho Bijapiir Railway 

Station 
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Tlie form of receipt in use by the Sontbern Mihritta o i p Rjt 
K ailway Companj is somewhat peculiar, and differs fiom that used ^ 
by the other and older Railway Cotnpamea wi Rombay, especially RamVieon 
m the notification printed in Inphsli and JIaratlu at the foot of „ 

T I f ” VirjiHansraj 

it 1 would, therefore, solicit particular attention to the railway 

receipt, exhibit B (original annexed), for the 181.(1) 

(1) The railwny receipt was in the toHowing form «— 

•'SODTnERN UAHtt^TTA RAILWAY 

'goods srcrjpr >or* 

* Dijapur Stntton dated 


“ Receireil from Bnonian lai Ramktsoa the ondormentioDsd goods — 


Coaeignee j 

N nnbpr of | 
1 Articles 

EasenpUon 1 

Paid 

China nevakaraQ 

181 

Bags of wheat 



” Thi« receipt mast be prodneed by the consigsee, or the goods will not be 
deltrered, if he does no* bimietf attend, hemoet endoreo a reqoest for delirery 
to t1 e p«rton to whom he withes it made If the coosignment or this railway 
receipt is sold one or more times the eodortement must be a distinct order to 
deliver to a certain person or hrni, and this order most be on a one an&a stamp 
If more than one order appear on the face hereof each order must bear a stamp 
* I (we) hereby certify tb at 1 («e) am (are) aware that the Bo them ^lahratta 
Railway has received the abnvemontiooed i,oo le aubject to the conlitiona noted 
on the buck, and that I (we) agree that it ahould receive them anbject to these 
conditioae 

* (Sendcr’e ei(,nalnro) ” 

7 The three railway receipts montioned in paragraph 5 were 
immediately sent by their agent at Bijapur to the firm of China 
Devabaran in Bombay, and by China Kanji, a member of that 
firm, were endorsed to the second defendant to secure an advance 
of Rs 2,000 on 3lst Jlay in the following foira written across a 
one anna receipt stamp — 

‘'Signature of China Devakaran I have sold the delivery as 
ppr this receipt to Virji Hansraj The handwriting of China 
Kanji ’* 

“ 8 The consignments of 66 and 104 bags and 73 bags out of 
the consignmeut of 181 had all anived in Bombay by 2nd June 
in bags bearing China Devakaran’s marks, into winch they had 
been packed by the first defendant m hi* warehouse at Rijapur, 
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and some of which belonged to Olima Devaharan, while others had 
been purchased for them md debited to tlioir account by the first 
defendant 

‘^9 Iho second defendant applied to the Railway Cora 
pany by Ins servant for delivery on 2iid June, and paid the full 
freight on all the three consignments After some delay, owing 
to a mistake of this sen ant in regai d to the s gnaluro of the deli 
very order at the foot of the plaintiffs’ advice notes accompanying 
their bills for the freight, he was allowed to remove the 56 bags 
and the 104 bags in carts hired by him on the second defendant s 
account of the carting agent at the Wan Bandar Goods Station, 
who IS not a servant of the plaintiffs 

"10 After the 56 bags and^tlie 104 bags bad been so removed, 
the second defendant’s servant without objection on tho part of 
the plaintiffs in like manner loaded into the carting agent’s carts 
with a view to their removal, the 78 bags which had then arm ed 
out of the consignment of 181 bags But, on his proceeding to 
sign a receipt for the delivery of these goods, the plaintiffs’ ser- 
% ants refused to allow him to do so, and without such receipt they 
would not issue the gate pass necessary to allow tho carts to leave 
the 8tation*yard with tho 73 bags These were accordingly nn 
loaded, and together with the balance of the consignment of 181 
bags, which subsequently arrived, were retained by tho phintiffe 

"11 The reason givon for this refusil on the part of the 
plaintiffs’ servants was the receipt of a telegram despatched 
by tho first defendant from Bijapur (on being apprised of the 
failure of China Devakaran to pay the hundt for Es 1,500) on 
the same 2nd Juao to the Goods 1 raOio Inspector at Wan Bandar 
m the following terms — ' 181 and 104 bags wheat marked 590 
and 598 don’t deliverto Chinn Devakaian till further intimation 
12 Tliero was no proof of the exact time when this telegram 
was received by tbo Goods Traffic Inspector at Wan Bandar I 
found, however, that ho had certainly not received it btforclhc 
73 bags arrived nt an Baodir, but bad probably received it 
before they liad been all loaded into the carts 

" 13 It IS usual ju Bombay uniong merchants engaged m tbo 
gram trade for railway receipts of the Southern Ifahratta 
way Company to bo endorsed by one holder to another frequently 
many times, and each tune upon a one anna receipt stamp Thfso 
receipts so endorsed are considered as representing the goods, 
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•iiid entitlm" tbo last endorsee to delnory to snch an extent that g i p Ey 
many merclnnts in Bombay advance money on them to the ^ ^ 
amonnt of several lakhs of rupees j carlj Eamfason 

“ 14 On these fads I held, m regard to tho first defendant’s Hansraj 
right of stoppage in transit under Section 90 of tho Indian Con« 
tract Act IX of 1872, 

“First, (on the authority of Jamrs a. GrtffinO) and Benjamin 
on Sale (4th ed ), p 853), that there had not been such a deli- 
very of po‘!se«sion of the 181 bags to China Devah iran’s agent 
at Bijapur as disentitled the first defendant to exoi-cise his right 
of stoppage in transit , and. 

Secondly, that there had not boon such a delivery of posses- 
sion to the second defendant’s servants at IVan Bandar ss 
determined the fir«t defendant’s right of stoppage in transit in 
regard to the 73 bags This roling was ba«ed— having regard 
to the amom enunciated in SHl ell v Cfnri(2) that the Courts 
should favour the right of stoppage in transit (see al«o Benjamin 
on Sale, 4th ed , p 813)— partly on tho detcimination by the 
first defendant’s telegram of tjic pHmliffs’ authority to deliver to 
China Devakaran, partly on tho authority of tho Judgment of 
Scott, J, in the unroported case of Eajt 8her Mahomed r The 
B B and C, I Raxhiay Company, and partly on the fact of the 
agreement between tho first defendant and China Do^akaran’s 
agent at Bijapur that China Dovakaran was not to have tho 
goods till they had paid tho hnndt, as to which see remarks of 
Jessel, M R , in Merchant Sanh%ng Cotniany of London v 
Fh mix Bessemer Steel Company (*) 

“15 I, therefore, considered tho first dofendaiit, as tho un 
paid vendor of the insolvent firm of China Do\akaran, on 2iid 
Jane, 1889, had tho right, under Section 90 of tho Indian Con- 
tract Act, to stop in transit the whole consignment of Ifel bags 
as well as those then loaded into the carts at I\ in Bindai 
Station as those which had not then armed 

' 16 Bat this right of the first dofondant I held to bo subject 
to the right of tho second defendant under Section 103 of the 
Indian Contract Act, as I thought, having regard to Merchant 

(1) 2 U and W at p C33 (2) I. R 20 Q B D CIS 

(3) L R 6 Ch D 205, at p 2l9 


45 
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G I P Ry Ban'hngOom^anyofLondon-v Thccmx Bessemer Steel Com^anyl^) 
nantnand-iB remarks at piges 785 and 786 of the 4tli edition of 

EamkiBon Benjamin on Sale, that a document in tho form of the annexe 1 
Tirji Hansraj Southern Mahratta Railn ay Company with it^ 

' — endorsement, Tvluoh the evidence shows to be so treated m the 

local usage of the gram trade as I have pomted out in paragraph 
13, was an ^instrument of title’ within the moaning of Section 
103 of the Indian Contract Act, and that by its endorsement and 
delivery to tho second defendant under tho circumstances herein 
set forth it had been sufficiently ‘ assigned ’ within the meaning 
of that section 

‘17 It appeared that, after giiing ciedit for the net pro 
ceeds realized by the sale of the 56 and 104 bags, there still 
remained a balance doe to tho second defendant m respect of his 
advance of Bs 2,000 as a charge on the remaining consignment 

of 181 bags I, therefore, held that the first defendant could as 
agniost the second defendant, oseicise his light of stoppage ra 
transit as regards those bags only on payment of that balance 

'* 18 Against this decision tho first defendant desires to have 
a case stated for the opinion of the High Court on the questions 

“ (i) "Whether the railway receipt of the Southern Jlfaliratta 
Railway Company in the form annexed is, in tho circumstance 
aboio set forth, an instrument of title within the meaning of 
Section 103 of tho Indian Contract Act 
“ (n) Whether hy so endorsing and handing it over as afore- 
said, the film of China Deaaharan assigned tho «aid railvap 
receipt to the second defendant within tho meaning of the 
section 

"To those questions tho second defendant desires to add— 

* (in) Whether tho facts above set forth show such a dolivcrj” 
of tho 181 bags to China Dovakarnn’s agent at Bijapnras to de- 
prive the first defendant of lus right of stoppage m transit 

“(u) Whether there was such a delivery of tho 73 bags to 
the second defendant's servant at Wan Bandar as dotenmnod thn 
right, if any, of the first defendant to stop tho same in transit 
Lang for Ilaninandas Ramkison 
Iniernrtiy for Virji Hansnj 


(1) LP BCh D SOjfttp 210 
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'llie following autliontics wore rcfomd to upon tho thud and G I P Ry 
fourth questions of the ctsq " — Ncrchant Banling Com.'pany of 
London v Tie Panir Be seiner Steel Company ,0) Bethel v Kamkison 
Cl irl (2) Benj-imin on Silc, pp 762,776, (4tli ed \ , Tudor sMer Y,rj, Hansraj 
cintilo caces, pp 488, 4S9, (ed J8S1) Cot asjt ^ Thompson — 

As to the first and second questions Indian Contract Act IX of 
1872, Sees 102 103, 103 Stat o md (iVic,c 39, Sec 4, 

(Factors’ Act) , Stat 40 and 41 Vic , c 39, (Factora' Act of 1877), 

B ujamin on Sale, pp 793 7t)4 80i, (Itliod) Coiiosjtv Thomp 
<on(3) , Gunn v ilolcAZoic, FatijRan and Co i*), Hathesing v 
Lnxng , Lain j v Zedeni^) , Ztitnger \ iSa«i«tZa(®), hoble v Ken- 
»» nray(") , Tudor’s Mercantile Cases, (cd lb84), p 434, SmtNo 
134 of 18S4 (iinreported) Suit No 287 of 1886 (unreported). 

Suit Xo 484 of 1888 (unreported) 

Saegevt, C J —Tho ficts out of which this reference by 
the Chief Judge of tho Small Causes Comt arises are fullj set out 
in the ca'G stated by tho Court With respeit to the third 
question, whether there was such a delivery to China De^akaran 6 
agent at Bqapur as to deprive tho first defeudaiil of bis right ot 
stoppage, we agree with the Chief Judge th vt it inu^t be answered 
in the negative There was no actual dehvorj to the agent ot 
that firm at Bijapur, and tho wheat, therefore, remautd t» 
traimtu in the hands of tlie Kailway Company until delivery to 
the consignee See James y GriJ^n,(6) whcio Parke, B , says 
" The Vendor has a right if uup vid, and it tho vendee be insolvent 
to retake the goods before thoy aro actually delivered to the 
vendee, or some one whom he means to bo liis agent, to take 
possession and keep the goods for him ’ Itisclevr therefore 
that, whether tho first defendant bo regarded as a factor and 
quasi vendor, he was entitled to stop the 73 hags before they 
Were delivered by the Company m Bombay (i'sise v II roy(9) and 
Ireland v Liiingslont^^)} 

\Vith respect to the fourth question, we thmk there was such 
a dehrerj of tho 73 hags at tho Wan Bandar to tho second 
defendant & i-ervant as to determine the first defendants right 
of stoppage tn Iran tin bection 105 of the Contract Act provides 


fl) L 1 ,5C1 D 20oht 
(1) 3 lloore I \ 4 2 
(5) L ! , 17 Lq 92 
(7) 2 Douglas 510 
(0) 3 East 03 


(2) L r 0 Q B D C15 at p 61" 
I B 10 CL A] 4 1 
(tS) 7 TauDt fej nt p -70 
(H) 2 M mi d VV 6^3 at p C32 
(10) LB,ailL SJ5 


p SIJ 
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^ V ^ must bo given to the principal m possession at such time and 
Ta nkison Under such circumstances that the principal by the exercise of 
Vir I'uansraj diligence may communicate it to his servant m time 

— . to prevent a delivery to the buyer It is left in doubt by the 

ense whether the goods tr iffic inspector received the first defend 
ant’s telegram beloro all the 73 bags had been placed on the 
carts , but in any caso we must assume that it did not arrive in 
time to prevent the bags being placed with the consent of the 
railway officials on tho second defendant’s carts hired for the 
purpose , for it is plain that it was not till the loading the carts 
liad been complotod that tho Company’s servants interfered to 
prevent tho second defendant’s servant from rorooving tho carts 
from the raihvay compound Before that the freight lor these 
73 bags bad been paid by tlio second defendant e servant to tho 
Company and the railway receipt had also been given up to the 
Compauy, duly signed by tho second defendant’s servant Mr 
Justico Bayi ey says m Craioshay v Lades(.^) In order to d*' fist 
the consignoi’s r ght to stop *« transxUi there ought to bo sutha 
dolivory to tho consignee, as to divest the carrier’s lien ” Here 
overything had been done on the part of the Company to divest 
tlieiuselvps of tlioir Jion for the aero fact that the second defend 
ant’s carts were still standing m the goods’ compound after the 
bags had been placed on thorn cannot, in our opinion, affect the 
question, there being no suggestion that the matter as between 
the Company and tho second dcFcudaut had not been complotoly 
settled It lb true the 73 bags formed a part of the consignment 
of 181 bags bat the rest of tho 181 bags had not arrived,— 
a circumstance which distinguishes tho case from Crates} aj 
Ea(lci,{t) where tho Court held that tho delivery vas in conrse of 
a proceeding, and that there was, thoieforo, no such defi'cry 
of a portion of the goods os to deprive the vendor of his he” 
oven as to them After what had occurred, the comp^**/ 
could no more refuse, m the intorost of the first defendant, 
to let tilt- carts leave llicir promises tb m the earner in 
a Bfowni^) had tho right to refnso to deliver the goods to 
the purebnsor In that case tho Court says “ The goods hnd 
then arn\od at Liverpool, and were ready to bo delivered to the 
partfos entitled Eird, on behalf of tho assigacos of tho con 
signces, demanded the goods, and tendered tho amount doe fo^ 
tho freight Assuming that there had been no provionsst^ 
(2) 4 hx. 78G, »t p 79' 


(1) 1 It nBd Ibl 
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pnge tH the mn'sters of the scvoral ships wcro there- G I P By 
upon bound to deliver up the goods to Bird . and they nannwndaa 

could not; by their wrongful detainer of them and deliveimg Barokison 
them ot er to other pnrlies, prolong the transitus, and so extend Virji^nansraj 

the period during which btoppige might be mado The transitus 

was at an end when the goods had reached the poit of destina- 
tion, and when the consignees, liaving demanded the goods and 
tendered the amount of the freight, wonld have taken them into 
their possession but for a wrongful delivery of them to other 
parties ” 

It remains to consider the first and *^econd questions as to the 
effect of the endorsement and delivery by the brm of China Deva- 
karan of the railwa} receipts to the second defendant as regards 
the remainder of the 181 bags In Trikam Panaehand v Bombay^ 

Baroda and Central India Jtailuny Com2>any,0) Mr Justice 
Farran held that the railway receipts in that case, which are m 
the same form as those which art issued by the G. 3 P Railway 
Company, were not documents of title being m form simple re- 
ceipts with a notification that “ the Company lescrve the right of 
delivering the goods without tho production of the receipt*,’^ 
and, therefore, not distinguisbablo from wharfingers’ certificates 
and mates’ receipts, which wcro held not to bedocuments of title 
in Gunn v BolcKlou, Vauykan and Co (2) and Bathesing v Laing 
Latng v Zeden (3) However, in Chuntlal Jodraj v The GIF 
Bailway Company^ the same learned Judge had under considera- 
lion a railway document, signed by tlie Rajaputna-Malwa Railway 
officialsj m the same form as that of tho present goods receipt 
note, and which is, wo are informed, tho one m use on all tho 
State Railways, and 18 somewhat differently worded from the 
goods receipt in the former cases It runs thus — 

“ Received from tho consignor the undermentioned goods for 
conveyance to C Bandar Station by goods tram, consignee — 

China Devakaran, descriptioii“l8I bagsof wheat This receipt 
must be produced bv the consignee, or the goods will not bo 
delivered, if he does not himself attend, he must ondorst, a request 
for delivery to the person to whom ho wishes it made If the 
consignment of this railway receipt is sold one or iroro tunes, 
the endorsemeut must be a distinct order to deliver to a certain 

(l)8nitNo 287 of 1880 (Unrepofted) (2)LB 10 Ch Ap 491 

(3) LB 17 Eq , 92 W tr«i«port«a 
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G 1 P Py person or firm, and tins order mu^t be on a one anna stamp IE 
Danmandas than One ordor appear ontlio face hticof, each order mu t 
Ramkison bear a stamp. For conditions of contract see back —Signature 
and / \ }> 

VirjiDansraj ' ^ 

The learned Judge expressed the inclination of his opinion 
that such goods receipts were instruments of title within the 
contemplation of Section 103 of the Contract Act , but added 
that he did not intend to decide the question whether he should 
have held them to be such without some evidence that they nere 
so treated by merchants and the trade, as he had come to a 
conclusion ou anotherpart of the caso which made it unnecessary 
for him to do so 

There can be no doubt, wo think, that such a document, if en 
dorsed, would not have been tieated in the Itnglish Courts as a 
document or instrument of title to evclude the vendor’s right of 
stoppage in Irnuiitv when the Contract Act came into force m 
September, 1872 Tlie decision of the Exchequer Court in 1810 
in Jarinav HomeO) was then in force, b} which a delivery " if 
rant signed by a wharfinger, whereby tho goods were roadi. deh 
verablc to tho plaintiff "or lus assignee by endoiseinont/ "M 
held to bo " no more than a token of au*lioiity to receive posac« 
Sion — (Dhekburn on Sales, p 297,) oi, ns Sir Baron Parhes 
otitcs it, ‘ only an engagement by tho wharfinger to deliver 
to the consignee, or any one he may appoint, and that until tlio 
wli irfangcr has attoined to the assignee and agreed with liimto 
hold for him there was no constructive delivery to the assignee 
That decision was never overruled, and authoritatively doter* 
mined tho leg il effect of such documents — at any rate until tlio 
passing of the F ictors’ Act of 1877, (40 and 11 Vjc , c 39) 

The language of tho goods receipt in question scircely affords 
so strong an indication of an authority to tlio assignee b> endorse- 
ment lo recciv e the goods a*' that of the document before tho Court 
of Lxchoquor, ind the documout, therefore, is in no higher dcgi^'- 
" a symbol of tho goods so us to exclude the nght of stopp'*"^ 
than tho wliarhngers ccitificate m tho ibovo case It may he 
th it both of them would have that character by virtue of bc-c 
tion o of tbo I nglisli Factors’ Act of 1877, which, ns p •mted 
111 Benjamin on Salo, (4th cd ),p 708, as'^iinil ites ill documont"' 
of title ns defined bj Section 1 of tho previous Faetors’ h 

ftnaW 11 j 
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and G \ 1 C , c 3^, to bilK of liding for the purposes of defeating G x p ity 
tbo right of ctoppige But tliit Act has not been extended to Hatm^ndas 
ludn In Tnlaii Pannehand \. Bovil ay, Bai oda and Central Ramkiaon 
India Raihray Company, (t) ih Justice FaRRiN seems to have Y,rj,^naDBraj 
thought that, m the absence of anj definition of a document of ■ — 

title in the Contract Act itself. Section 4 of Act XX of 18-14 (by 
•which the Pngh'h Factors’ Act, 5 and 6 Vic , c 89, was extend- 
ed to India) might be propeily accepted as a guide to the 
meaning of the expressions “ documents ‘showing title of good«,’ 
or " m'struments of title to goods,” in Sections 108 and 103 of 
the Contract Act , but it appears to iis that, however much that 
definition might assist in constrning tho expression document 
showing title ” m Section 108 of the Contract Act, which was 
virtnalljBubstitnted for the Factors’ Act, and is m pan matena, 

It cannot be properly u'cd in construing tho expression instru- 
ment of title ” in Section 103, which relates to an entirely differ- 
ent subject matter from tbc Factors Act, and that it is, there- 
fore, more reasonable to presume that, in a matter of such 
general commercial importance, the framers of the Contract Act 
intended to leave tho term " instrument of title ” in Section 103 
to he construed ivith reference to the decisions then in force m 
the English Courts Tho case of Metchant Banliny Company of 
Lon Ion r Pheentx Bess^mei Sh I Company, i^) which was decided 
before that Act came into force, was referred to as bearing on 
the question There doubtless the Master of the Rolls, Sir C 
Jessel, decided against tho right of stoppage, but it was on 
special grounds (see p 21V)— first, on account of the general 
custom of the iron trade, and, socondly, because ho thought ho 
ought to impute to the vendors spcoial notice and special know- 
ledge that the warrant was intended to he Used for the purpose 
of raising money on it , and having that knowledge they issued 
the document in that particular form In conclusion ho add^. ; 

Tho lenders " purposely issued a second document of title with 
a new of its being used for a special parpoj,e ” In the present 
ca^e no custom has been proved, and there are no special 
circumstances from which the intention could beinfeired that 
the goods’ receipt should be used for pledging the bags 

We must, therefore, answer the first and second questions in 
the negative If this be thought by the commercial community 
to be an unsatisfactory state of tho law, it will be necessary in 


(1) Smt 287 of 1686 (UrrcporlcU) 


(2) L B 5 Cb D 205 
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G I P Ry 

V 

Banm&ndas 

Ramkison 

and 

Vjrji Hauiraj 


Our opimon, that tbo desired change should be made by the 
Legislature 

Costs of this reference to be costs m the case 

Attorno} for fir^t Defendant — Mr D S Garud 


Attorney a for second Defendant — Messrs Chalk, llaUff 


.md Smetham 


The Indian Law Reports, Vol. V. (Bombay) Series, 
Page 371. 

ORIGINAL CIVIL. 

Before Sir M R. Westropj^, Ki., Ohief Justice, nnd 
Ml Justice M MehtU. 

THE GREAT INDIAN PENINSULA RAJLM^AT 
COiMPAN\ (OllOINil DsPENOAMb), A^lFLT^^T«, 

V. 

RADHAKISaN EHUSHALDAS (OBiomAL Plaintiff), 
Respondent * 

ISSl RiiU'-atj CiTmpanief — Agreemeni/or uitercJ ange of traffic-^I‘rinei2^l 
Slay, 4 Aoent~ItOii of yood»-~Ltabiltly 

The plaintiff tlcTivcrcd to tho MnOrso Railivny Company a Imlo of cloth 
for camngo from D n station bclon^png to that Company, to a etation 
belonging to the dcfendanUi, the G T 1’ Railway Company, nnd ol 
from the Madras Comp my a receipt winch recited that it was grintco 
“subject to the rules and rcgnLitions and charges in force on that or any 
other railway over which the goods might pass” The goods were 
while on the line andiDtbe charge of the dcfendaiitB the G I F Rnilwav 
Company, and the plaintiff sued them for damages for breach of 1 ^ 

contract of carnage Detween tlie two Radwny Companies there exi^te 

on agreement arranging for the iiuerchnngr. of traffic which provide* . 
inler aho, that goods nhonld lie booked through to and from nil statioi » on 
l)oth lines at certain stated rates that in such cases one Company 'hon 
receive payment and should account to the other that any claim forlo*» 
or damage shoiihlbe paid by the Company in whose custody thegno-J* 
were when lost or damaged, or, if that conid not be asccrtnineil ih'*" 
by Iwth Companies mtcably, and that no alteration affecting t he throng^ 

• Suit Ko. 400 of 1878 Appeal ho 205 
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tnffic 'lionld bo imde by either Compnny vritliout previous notice to the 
other The defendmts plcTded thnttlie ^nitwiswronplj brought against 
them as there was no contract lictweeit themselves and the plaintiff 

Hell that the «iiit, nhether or not it might also have been brougl t 
against the ATn Iras Railwav Company, was rightly hn light against the 
defendants masmiieh as tl o agreement hetween the two Cotnpai les if it 
did not actually constitute a partnenhii 1 ctwcoii tl em slowed at least 
that the Madras Railway Company became the agents i f the defendants 
to make the contmci for carriage with the pint titls 

GtU T IfaiicfMler, Slejfietd and Ltueolntliire Enlvay ComponyW 
followed. 

This was an action brought against the G I P Railway Com- 
pany to recover Ra 1,250 for broach of a conti act foi the earn 
age of goods of the plaintiff, mndo with tho plimtifi by the 
Madrns Railway Compiny, acting tberem, it was alleged, as 
agen*s for tho defendants The goods lu question, ii’ , a bale 
of cloth, were delivered by tbo plaintiff to the Wadri® Railway 
Company at Bcllary to be cirrted from tbit station, belouging to 
the lladras R i Iway Company, to Sbol ipnr, a stition belonging 
to the defendant Company The lines of tbo two Comjiaiiies 
joined at Raichorc, and it was between Raichoro and Shohpur, 
and, thereforn. while the goods were in the custody of the lefeiid 
ants, that the lo'S admittedly tool plaie The pi mititfs also 
founded their ease in the altomativo m toit, alleging tint the 
loss was occasioned by the defendants’ negligence 

The defendants (1) denied then liability %n toto asserting that 
they had enteied into no conti act with tho plaintiffs and 1.2) 
alleged that, if that point should bt found against them, they 
were only liable to the plaintiffs to tlio amount of Rs 825 

The other matenal facts of the case appear at length from the 
jadgmeut 

The original hearing tooh place before Sir Ciiaples S\roE%T, 
when the preliminary point of liability or no li ibility raised by 
tho defendants, was alone gone into, and Sir OfiAPLEs Sapoivt 
held that the suit n is rightly brought against the defendant 
Company, and m^de a decretal order to that tffnt and adjourn- 
ed tho further heating of the enso 

Against that order the defendant Company now appealed the 
tnemorandutD of ippeal allegmg (1) that tho kaTncd Judg^ 

(1) L R 8 Q u ISC * I 

4Q 


G I P Ry 

Radhakisan 

Ehu’ihaldaa 
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G I P Ry ought to have hold the pKintilTs' cause of action (if any) i\ is 
Radhakisan the Madras Railwav Company, and not against tlie de 

Kbnshaldas fondants , and (2) that ho was wrong in holding that the Madras 
" Kailway Company acted as the agents of tho defendants m 
concluding the contract with tho plaintiffs 

A preliminary question having arisen at the hearing of the 
appeal, as to whether the order of Sir Chaeles Sapoent appealed 
from, not being an order final in foim, was one properly appeal 
able, it was EUggestetl and agreed to by counsel on either side 
that that oidor should be amended so as to be m the form of a 
final decree for the plaintiffs for }{«• 1,100, the amount of damage 
agreed between the parties to have been suffered by the 
plaintiffs 

Hon F L Latham (Acting Adioeaie Geneial) (with hin 
Farran) foi Appellants —No negligence has been shown so the 
liability, if any, must be merely that of a common earner, growing 
out of the contract of cairiage The question raised by tins 
case 18 this When a Railway Company contract for carriage 
beyond their own line and a loss occurs beyond their own line 
who is liable to be sued, the contracting Company, or the Com* 
pany on who-je hno the loss occurred, or both ^ The contract in 
tins case is embodied m tlio ordinaiy railway receipt Sif 
Cdari ls Sapoent decided against us on the authority of tho case 
of Gtll V MancJrtter RntU ay Com,‘pany,{t) but that caw is 
distinguishable from the piestnt m two important particulars 
First the agrtemonl lx tween the two Compiinies in that case w ns 
buch as almost to constitute them partners the agreement lo 
this case is very different And, secondly, m that case the 
contract made was to carry o'^clusively on tho defendant Com 
pany’s lino and that appeared expressly on tho contract, srl 
was strong CMcIcnco of aijoncy Tlie goods in that case were 
from bogiiinirig to ml on tin dofendniit's hue And it ^ 
apparent that the case wan consideied a 'jpecial one, fur no 
earlier cases were ntod Vn 1 scetlnttyon Contracts, lOth oJ i 
p 151, where lint ca'O is treated as creating an oxcejition to ^ 
general rule If that case is not lo oxiilainol by its ppem'** 
circumstances, then it must \ leld to the mthonty of so\ t ral ti 
inconsistent with it Itis aMgmficant fact tl at iii most of tie 
coses the action has Ix-on brought against tho contracting Com 


( 1) I I B Q I< isr 
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pany 2Iu<rhaiij} Lancaster haihcatj Company, {]) Scothornv. 
Sunlh btaffonl htr liaxluay ComjtinyfO Gicat M estern Eailuay 
Company \ Blahe But jij tno ca es, C-i-WiJW v Bristol and 
ExcLr Radaay ComjatjyCO *iml v Midland Bailuay 

Company, {°) tbo defeudauts were the non contracting com- 
pmies, and m both c\SLb ibo^ succtcdtd m evading liability, 
Iht later casei conbidui the question whethei the special teatures 
ofcachcise bring it within tht recognized principle or not 
Buxton y rtt ’■Lastern liatUiaj Coinpanj(*>) TIomass Hhy- 
mani'j Raxheay Company,( ) 1 o lU es y Metropolitan Railuay 
Company (SJ 

llie only rLScmblauce bi.twi.«.n thib c ise and the cabe of Gill 
Manchester h iilicay Co> J> is that ibcio is a written agree- 

ment between the two Louipauies lu both , but tJmilar ariange- 
meuts between the \arious Kadway Cumpames^ though not in 
writing, existed in other cases, c g Myttoxi \ Midland Railxcay 
Coi ipany,f») Great ireslcm Haduaj v Blahoi^) The 

agreement m this case does not amount to a (ju isi partnerohip 
The cases cited show that thcic is no cuntiact here with the 
(i I P Hallway Company, and tho suit, thorelore, was wrongly 
brought against them 

Btarliny (with him I tgot), oulra, £oi BespouUeiits — In no case 
has it been decided that no ouc oKe besides the contracting Com 
pany was liable No doubt the cases decide that tho contract- 
ing party is himselt liable In Great llcale » Raduay Compan j 
V Bla}e,(fi) at page 9J3, CocKuii N, U J says It is unneces 
sarj to say whether tho plaintiil vould have had a light otaotion 
against the booth Wales ilailway Company , at all evoots, he 
has against the deiendants 

Ihc only cases cited in which tl c Company sued was not the 
contracting Company, but tho Compauy on whose line the lo's 
occurred, were Collins v Bristvl a»a Lxeter Railaa j bompanyG) 
and Jiyilon V Midland Radxiay Conjaty(5) In both plaintiff 
failed because he sought to vary the contract , here he does not 
The agreement in this case is coociusitc as to the agency of ono 
Company tor the other But i submit that the deiendants are 

(1) 8 II A. w 4_i (-) a bi 841 

(8) 7 H A. b )87 W 11 Lx 7 jO 1 il A. N £)17( Cam 

(a) 4 U A. ^ 615 Su ) 7 D L C 194 

(C)LE3QnGl9 ()LU5Q-3oLRbgB26l>. 

(■») L R 4 C P D 2o7 i 5 C I U la7 (9) UK 8 g B 165 


G I P Ey 

Eadhalisan 
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G I P Rr also Inblo on another ground, exclnsive ot contnet PIiC) were 
nticihakisBo possession of plaintiffs’ goods ^ it was their duty to carr) 
Khu^haldaa safely, and they did not That is good prtmo facie endence of 
neghgenco, and they have notdisproied negligence, and arc 
liable Foul! CSV MeiropoUian Batliiny Company/WMaroJiallx 
York and Bei'uicl. Ratluay Company, Austin v Great 1] estern 
Bathiag Company, VarhnY Great Indian Pmxnsula liaxheaj 
Company, {^) Berrtnget x Great Eastern Ratliiay Company 

Cur adv tuU 

May 4, 1881 —The judgment of the Court was delivered bj 

WESirorp, C J — ^This is an appeal from a decretal order 
made by Sir Charles Sargent, J 

In August 1877, tbc plaintiffs’ agent itBollarj, a station on 
the Madras Ratlwa\, dobvered there to the Madras Rallwaj' Com* 
pany a bale of cloth belonging to tlie plaintiffs to bo convcyud 
thence to bbolapur, a station on the GIF Kailwaj,oud there 
to ho doUveecd to tho plaintiffs The bale was convoyed sifel) 
from Bellary past Raichoic where the Madris Railway tor 
ininated, and was lost between Rnichoro and Sbol ipur OJ tho 

defendants’ {the (jr I P Railway Companj's) line, and wasnocr 

delivered to the pi imtiffs, who by their present suit, claimed 
damages to the extent of Rs 1,250 as the value of the bale 
The fifth pan of the plamt dieted “ that the defendants (thi- 
Gil’ Railway Companj) through then agents in that bolnlb 
the Madr IS Hailw vy Comoauy, agreed with and promised the 
plaintiffs to eafcl} carry tho aforesaid bale from Raiohore aud 
dclutr the same to the plaintiffs ot bholapui ” Ihe following' 
receipt for the bale was given bj the goods clerk at Belhry to 
the plaintiffs’ agent — 

‘ Madras Railway 

T (7J) 

Goods Receipt Aoto Ao 

Traflic Departraout 
Co 101 

llollury Station, H 

llecoiNcd from llalmookund 

(1) L.1 4 010,207 (2)110D,r^5 

(3) L Tw. 2 Q C , 143 (4) L R 3 L* l) 

(<9 L R , 1 0 103 
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Coti'si^ied to K'idh'iki«'\n Gmoslidis, 

bliol ipur Station 

* J^umber ^nd description of goods— 

1 It cloth 
(binned) Roc 

The defendants b\ tlieir \viittcn st-itcmout ^aftor a general 
denial of their liability to pay tbo sum ot Rs 1 250 in the plaint 
claimed, or any part thereof) submitted that the pHintitTs’ cause 
of action (if any; was against tho Madias Railwij Companv 
ana not against tho defendants '‘nd that, if the iction did he 
against tho dLfeudants, tho plainfilTs iioentitledtorecovei Rs 82o 
onlv, sneh sura being the full i ilao of siich part of the goods as 
13 not comprised in bectioii 10 of Act Will of 1851 
The issues were — 

1 '^^^^cther th« dofondanU promised and agreed iiitli tho 
plaintiff*, as in the oth paragraph of the plaint alleged ® and 

2 \\ hether the plaintiffs are entitled to mamtain this suit ’ 
Roth of those issues bir Cuaiits Saroint, J, found in the 

aCBrmatire, and so stated in liis decretal order of th it date, and 
Le adjourned fho further hearing of tho smt 

Ihe present appeal is against that order Tor the puiposc, 
howevet, of avoiding any [uestion as to tho jurisdiction of this 
Court to hear this ippeal, the p irties by tlioir respective counsel, 
Agreed that Sii CiiArLts SAiobM oiilei should be luieiided by 
inaling it a decree for the pi Mutills lot Ug 1,100 as datniges for 
the bale of goods, the Subject of this suit, with costs, reserving to 
the defendants tlie right to appeal igainsttho tuhiig of Sti Ciiables 
Sacgim on the issues 1 and 2 as to the liability of the defendants 
to pay any damages or costs and that so much of lus Older as 
dnected tho adjournment of tho cause should be stiucL out 
At the time of the occurrences the subject of tins suit there 
wasm force an igreemcnt in writing betweeu tho Madras Railway 
Company and the Oreat Indi in Peninsula Railw ly Comp iny inti 

N I — Tl 13 rcceu t is grantcrl subject to the Uutes itid EeRulations in 
I rce on this railwiy or any other railnay oecr cl tl t goods 
tnaj pass an I must be prodnceii beture the goods can be delivered 
* 'Nnuibcr to be expres'^cd in words us well as in r^uns 


lANLAL, 

Olorb 
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G, I P. K 7 tvlso Imblo on another ground^ exchisn e of contmct. Tho) were 
llndhakisan posscssion of plaintiffs’ goods, it w.is tlieir duty to cirr^ 
Kbiishaidas Safely, and they did not That is good inima fade evidence of 
““ negligence, and thoj have not disproved negligence, and are 
liable* Foullesy Metropolitan Raxhiay Company, W Marshall \ 
Yorh- and Baruxcl. Raxluay Company, (~) Axistinv Great 11 extern 
Rathiag Company, .Varftn v. Great Indian Peninsula Eaihcay 
Company, £cmnper v Great Eastern Railaay Company 

Cur. adv udt. 

ilaj 4, 1881.— “The judgment of the Court was delivered b} 

■\Vi:sir.orr, C J — This is an appeal from a decretal order 
made by Sir Chaples SaRoent, J. 

In AugUbt, 1877, the plaintiffs’ agent .it Hcllarj, a stvtiou on 
thcMadra*' Radwaj, delivered there to the Madras Kflllwaj Com* 
pany a bale of cloth belonging to the plaintiffs to bo conveyt-d 
thence to bholapur, a statioo on the G I. P. Railway, aud there 
to bo delivered to tho plaintiffs The bale was conveyed safel) 
from Bellary past Raicboie where the Madras llailiNay tar* 
mmated, and was lost between Raichoro and Sholapor 0 ^ 

defendants’ (tbo (j I P Railway Company's) lino, aud wasnoior 
delivered to tho plaintiffs, who by tboir picsent suit, claimed 
damages to the extent of Ils 1,250 as tho value of tbo bale 
Tho filth para of tho plaint alleged that tho defendants {fbc 
GIF Railwiy Company) through then agents in that bolnlf, 
tho Madras Kailw.iy Compauy, agreed with and promised tbc 
phuntiffb to eafcly carry tlio aforesaid halo from Riuthoro acS 
di-livtr the same to tho plaintiffs at Siiolapui.” Ihs followiCp 
receipt for the bale wa** givon by tho goods cit-rk at Relhry *0 
tho plaintiffs’ agent — 

“ Madras Railway. 

T. (7y). 

Goods Receipt Noto 135 

Tr ifhc Dopartinoiit. 

Co 101 

Rollary Station, 

Received from Rolmookand 

(l) L 1* , 4 ca* D , 2f>7 (8)llCB,r.55 

( 3 ) L i: . 2 Q 8 , 442 {4) L K 3 Lx 0 

(Q LR, lOD, n>3 
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G I P 1 y 

IladhakiBan 
Ehnshaldas 

(Sij^ntd) Ruoanlal, 

Olork 

The defendant^ bj, tlioir written stitcmeut \,aftor a general 
denial of thoir liability topaytbosmn ot Rs 1 250 in the plaint 
claimed, or any part thereof) submitted that the pUintiffs’ cause 
of action (if any; was against tho Madias Railwaj Companj 
ana not against the defendants and tliat, if the ictiun did lie 
against tho defendants, the plaintiffs iieenlitloiltorecoiei Rs 82o 
onlv, sneh sum being the full i due of such part of the goods as 
13 not comprised in Section 10 of Act Will of 185i 
The is'^nos were — 

1 "Whether tin dofondants jiromistd and agreed iiitli tho 
plamtifT-s as in the oth paragraph of the plaint alltgod ’ and 

2 \\ bother tho plamtids aro entitled to mamtain this suit ^ 

Both of those issues bir Cbai i bs {jArotNT, J , found m the 

aOirmatire, and so stated in his decretal order of th it dato, and 
be adjourned tho further litinog of tho smt 

Ihe present appeal is against that order Tor the pmposc, 
however, of avoiding any question as to the jurisdiction of this 
Court to hear this appeal, the p irtits by thoir respective counsel, 
agieod that Sii CiiArLts SAiabNr“> ordei should bo luiended by 
making it a dtereo for the p! iiutills lot Us 1,100, as dam ages tor 
the bale of goods, the subject of this suit, with costs, reserving to 
the defendants tlie right to appeal igainsttho tuling < f Sii Ciiafle^ 

Sagoixt on the issues 1 and 2 as to the liability of the defendants 
to pay any damages or costs and that so much of Ins oider as 
directed tho adjournment of tho cause should be stiuck out 
At the time of the occurrences the subject of this suit there 
nasm force an agreement in writing between tho Madras Railway 
Company and the Oreat Indi in Peninsula Railw ly Comp mj mti 

N 1 } — Tf IS receif t is> grai3tc<! eultject to tie Mules and M ffuUtiotis in 
( rce on tins railway or any other niilnay o\cr wind tl c goods 
may pa&s and must be prodneed before the goods can be deluered 
* Nnuber to be expressed lU words os well «:> lu f^uria 


Consigned to Radhaki«au Ganoshdas, 

bbol spur Station 

* Vumber and dc«icription of goods— 

1 B cl til 
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G I P Rf ilso Inblo on another ground, eiclnsi\ e ot contract flie} were 
Rnlhakisnn iR Possession, of plaintiffs* goods, it uas their duty to carrj 
KhishaMas safely, and they did not That is good ‘}mnia facie evidence of 
negligence, and thoy have not disproved negligence, and are 
liable Fonllesv iTetropolitan Rathiaj ComjianyjWJilarshallv 
York and Bei'iiick Ratluay Company, (^) Austin v Great Tlef/fni 
Railuag Company, Varltny Great Indian Peninsula Railuaj 
Company, W Bemnger y Great Eastern Railuay Company 

Cur adv mlt 

May 4, 1881 — Tho judgment of the Court was delivered bj 

"WzsTEorp, C J —This is an appeal from a decretal order 
made by Sir CeArLts Sarqekt, J 

In August 1877, the plaintiffs* agent itiRollarj, a station on 
the Madras Bailwai, delivered there to the Madras Ralhvaj Com* 
pany a bale of cloth belonging to tho plaintiffs to bo conveyed 
tlionco to Sholajmr, a statioo on the G I P Railivay, and there 
to bo delivofod to the plaintiffs Tho bale was conveyed safelj 
from Bellary past Raichoie where tho JIadras llaib'ay tor 
minated, and was lost between Baichore and Sliolipor OJ tho 

defendants’ (tho G I P Railway Company ’s) line, and uasnover 

delivered to tho plaintiffs ivho by their picsent ''Uit, cljimcd 
damages to tlie extent of Its 1,250 as tho value of tho bale 
Tho filth para of tlio plaint alleged " that the defendants (thi. 
Gil* Railway Company) through then agents in that bolnlfj 
tho Madri'i Railwiy Comoany, agreed with and promised the 
plaintiffs to safely carry tho aforesaid bale fiom Raichon. aid 
dtlivur tho Girno to tho plaintiffs at bliolapui ** Uho follo^*°o 
receipt for the halo was given by tho goods clerk at Bellary 
tho plaintiffs' agent — 

“ &ladras Railway 

T (7y) 

Goods Receipt Ivoto 1^0 1J5 

Traffic Dopartmout 

Co 101 

Bollary Station, H 

Roconed from Balmookund 

(1)11 1C11>,.C7 (2)11 CD, 055 

(3) L r . 2 Q B , 412 (4) L R 3 t* o 

(0) LR, 10 0^103 
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each Company to liive, in dnision its ownlocil rates and fares, 
except in the case of minimnm clin^e>., as pro\ ided in clause 23 ’ 

TIio 40tli clause was as follows — 

“40 That goods claims be settled by the Company in whose 
castode tho loss or damage occurred that, when this cannot be 
ascertained with certimty, the claim be paid in mileage proper 
tmn, bat in sncli cases the con'.ent of both Companies is to bo 
obtained before scttlemtnt is made 

Tlc44tli danse was as follows — 

“•H No alteration of rate or fare or classification affecting 
the throngh tnfiic is to be made by cither Company without one 
month’s previous notito to the otliei ” The contention of the 
appellants (the G I P Railway Companv) is that the contract 
to carry the bale was made b> the plaintiffs (respondents) with 
the lladns Railway Company and not with the G I P Railway 
Company It may be th it according to the law as laid down 
m Great ir«sfer« RaiUiaj Coiipanjv Blake W Buxton t North- 
Eatt^rn Rathray C mpan /,(3> and Thomas v Ehymney Railiiay 
Company, the Madras Railway Companj, if sued would have 
been liable for tho loss of the bale of cloth it is unnecessary for 
ns to say, and we do not say, whether or not that Company is so 
bahle 

In our opinion the written agreement between tho two Com- 
panies ot whicli we have above quoted the matcrnl clauses, 
brings this case within the authority of GiU v Alnn he&ter Rail 
wa j Coi pany G) upon which we understand Sir ChapLes Sakqen r 
to have acted in arriving at his decision npon the i?su*^s and 
albeit that agreement ma> not have actually constituted a pan 
ncrslnp between the two Companiei. yet it rendered the Madras 
Railiva} Company the agonts of tho G I P Railw ty Company 
foi the purpose of making a contract tor carrying, the bale oi 
doth over, at least, so much of the lino of tho lattei Ci mpai y as 
forms part of tho distance from Bellary (the pUce f booking 
to Sholapur (the place of tho delivtrv) *e fiom Raichoro t 
ShoHpur The Cl I P Railway Company have b\ that agree 
ment made the Madras Railway Company thoir igct ts f ir the 
purpose of, at least, somiich of the trvffii, as benefit the G I P 
Railway CompAiiy Wo think that we may in this ease ad pt 

(1) 7 n l N 9S7 P) L n 3 Q « 549 

(8) L r 6 Q B 22r ( 4 ) L B s Q B 1''6 


G T P By 

Ba^haL san 
RhtiBhaldaa 
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(» 1 p Ry tilled Memorandum of Agreement between tlio Midras and the 
Badliabean Great Indim Peninsola Railway Comjiauies for intorchan^o of 
Aiinahafdas Tiaffic and Rolling Stock.” 

By the second of its proi isions tlio joint station at Raicliorc iias 
croctod and maintaintd at tho joint expense of both Compmics 
Iho 16tb, i7th, 18th and 19th clauses of the agreomout were is 
follows;— 

" 16 That goods and parcels be invoiced and boohod through 
to and fiorn all fitaiions on both linos where such traffic is dealt 
with Tho traffic managers of both Companies to supply to each 
oiIiei,from time to time, the names of such smill stations of 
their respective Railways as do not book goods and paicels 

* 17 J hat the through rites anjl fares bein all casts tliosum 
of the loo it r ittb aud fares of the both Companies, to Itiichoro» 
including terminals and caitago of both Comjianies, but that do 
terminal bo charged by either Company foi Raichoio station on 
through traflic 

‘ 18 Jhat each Comp my bo responsible for colloctmg thi 
proportion duy to the other Company on all through trifh^ 
that on goods tratlic ini oiced through ‘ to pay / the receiving Com 
pany cheok tho invoices, and bo responsible far collecting luy 
amounts that may bo imdeicharged by tho forwarding Compnnj> 
but the receiving Company not to leduco below tliu charge 
ttoned III tho iiivoico or through i/ay-bill without tlic of 

tho fonvjirdiog Qoiop my 

“19 Ihit the mileage to Raichoro from i station on cuh 
lino be taken tor tlio purposes of this ogroomont, as per appcinl** 
annexed, the Gil* milcago to lucludu in all cases (oscopt a« 
mcntioutd lu clauses 32, 33 and 34) 20 milts for tho 
aud 32 milts for tht Bhoro Ghat, ostra, as sanctioned I’l 
Govorumont ’* 

Iho 22Dd clause x\as ns follows — 

“ J2 Uho exchaiigo of stock, both passengers and gools 1 
wttn tho two Companies, to oxtciul to the whole of tho hno' i* 
cither Company, and to branches that may bo worked by 
respectively ” 

'Iho 24th clause w is ns follows — 

21 The division of the receipts on tho through trilfw tol' 
cirrud out rnouthly by theuuditofficersofthct'roCotupa'”'-'*'®” 
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and the defendants, I should not dissent from the view thatsnch G i P Rj 

relation has been proa cd ThonflidaMtof Mr Forbes is not in Radhabsan 

it'elf inconsistent avith the notion that the London and South- KUnshaldas 

M estorn Railway Company, in issuing tickets at their Richmond 

Station for stations on the defendants’ line, so issue thorn as 

agents for, or as partners with, tbo defendants The notion, 

too, receives sanction from the decision m Gdl v Afan- 

chester Eadttay Company (i) Thoro the contract of earn 

age purported to be made with the Great Northern Railway 

Company but tlio animal, which was the subject of the 

contract, was to be comejed upon tho deftiidants’ line, and 

there were traflic arrangements between the two companies, 

under which their rolling stock was Irovtcd as one stock, their 

tratBc was mterclianged, and tho receipts from through traffic 

wore dmdtd by mileage It was hold that by vutue of those 

aTTangcmdits tho Great Northern Railwaj Company, whether 

as partners with the defendants or otherwise, became the agents 

of the latter to make the coiitnct of cairngo with the plaintiff 

In the present case, nndet tbc traffic arrangements between the 

two Railway Companies, tho detendantb supply the rolling stook 

and carry, m the exercise of their runmiig poweis, the whole of 

through traffic, taking a mtleago proportion of the receipts from 

such traffic with an allowance for working expenses It is 

admitted that traffic between Richmond and tho defendants 

station at Ilammorsmith constitutes thiough tiaffic and it may 

therefore be urged with force tliat in booking such through 

traffic at Richmond, tho London and South Westi in Railway 

contract, either as agents for tho defendants or for the defend 

ants jointly with themsehes This view !■» further strengthened 

by tho foim of tho ticket issued at Richmond to passengers 

t rai effing from Richmond on to the Metropolitan District fine 

when contrasted with tliat issued to passengers traaelling else 

where, and by what is written o\Or the booking office and 

although I am by no means prepared to hold that, under traffic 

arrangements similar to those which exist between tho two 

Companies, it is not open to a Company in the position of the 

London and South Western Railway Companj to make the con 

tracts of carnage in such a waj is to make itself esclusivelj 

liable upon them, or to deny that, ni most cases, it must be a 

question for the jury whosie the particular contract may bo, I 
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mutatis mxUandia, tlie following p-i sigo from the judgment of 
MflioBj J, in Gill v Manchester Jlatlway Company W — “Thi 
action was rightly brought against tlio defendants^ inasmuch ai 
if tho provisions of tho agreemont of tlie 17th Juno 18 7, did 
not constitute an actual partnership between the respective Com 
p imcs as to all tho matters embraced b} it, still thej came with 
in tho rule expressed by Lord Cinnworth in Cnx v Iltclii anO 
“Iho real ground of liability i-* that the tiadchas been earned on 
by persons acting on his (the defendant’s) belialf , and } er Lord 
Wensleydale to the came effect in tho s ime case (®) lu oiir opin 
ion tho Great Vortlioin Railway became, by virtue of their agree 
ment with the defendants the agents of the latter for the 
carnage of tho cow mill the plaintiff/ And, during tho argu 
ment of the same case Bmckbden, T, said — “ Wo need not 
considi r whether the two Compan us aro partners, tlietrafTcis 
earned on for tho i int bonofit of tho two so that they are joint 
pmcipals, md eilboi in ly be sued fO” 


A passage from tl c judgmont of Giiov e , J , in FouUco v Vr 
irfipohtau Dtsirict Rathiay (W when tlitt case was in tho Com 
mon Pleas Division, was cited to ns as supporting tho pnnciplo 
on which Gtll v Manchesti^r Rathiay Company wis decided, 
although that case does not appear to liave buen cited to tho 
Common Pleas Division It was this "Woreit nects*ary to 
dtcido this ca«o upon tho question of agency, the mclmation of 
my opinion is that the South \\ estern Company « ere, ns rogar 1* 
tho plaintiff tho agents of tho Jlotropolitnn District Compn')» 
and that thoro was a 1 ind of mutual agonej for thoir inutml 
coinenionce each Company ondcrtaking tonct when it wn'^nio t 
coiivi mont for thorn t » issue tickets for thoir own bonofit and fl 
bincfit of tho Southwestern Company*’ binco tho jifo'cnt 
caso was argued, an appeal lodged m Foullc^y Mclropo^d^^ 
Rathcny Company has boon decided (0 On tho appeal tho ca* 
assumed, to some extent, a different aspect from that which 

Jmd bonie 111 tho Ccmiwon PI is Dms on Tho driiaion of that 
DiMSinii wnsuniriied I lien ImsjfiEr ]j J , refers with 
prol ntiou to GjII \ ^fnncl rtlrr Rmh ny Coi 2 an j Ilo'aif^ ^ 

“ If the right of tho jil iintiff t<» ni iintniu liis judgtni nt dop ^ 
solely on his establishing a contractual nlation bt tween 1 i^i 


(l)L.l 8QC 180fttp.J9l (CJSniCalp'^ 

msHLC Sti 315 ( 4 ) 8 II LC St p tSS (C) I 1- 1 C P D *1 T ^ 

(C) 1 n 5 C P D 157 (7) I I C 0 P D lit I ICO 



Agreement for iNTEROhiNGE op traifio 37i 

The defendants have not excused their non delivery of the o i P % 
bale The plaintiffs Vi ore not hound to prove negligence 
Ishirardtt^ Golalchaud v G I P Ratlnay Gornpatvj W There Khcshaldas. 
must, therefore, Inving regard to tbo amendment (made by 
concent of the parties) of Sir Charles SAroENt’s decretal order, 
be a decree for the plaintiffs for Ra 1,100 damages, and for the 
co«ts of the suit, and of tins appeal 

Solicitors for the riaintifl — Messis Lynch and Tohw 
SoliLitors for the Dofendants — Afe«ar« Seam, Gleteland 
and Little 
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APPELLATE CIVIL 

Before Stanley, CJ„ and Gnffin, J. 

BENGAL A NORTH-^VLSTERN RAILWAY COMPANY 

V. 

HAJI MUTSADDI and another * 

Tridan Batlirayi let (IXo/ 189C See 30 )—Throtttjhbook\nf}-^Los) upon igj® 
itiv ll er Une-^LiahtUly 0/ Jlaitieay flitre good$ l>ooked*-Wil/vl ttfgUcl Jqo# 8 

A Bailvsy Company receiving goods for carnage over a fore gn Railway 
u liable for loss of the goods erco though the loss did not occur upon 
thcir system 

Certain goods were booked on B and N W Ry to be carried to How rah 
ria the E I Railway A risk nolo was written by tho plaintiff 3 agcit 
according to which the Company was to 1 0 liable for loss 01 ly in case of 
the I egligencc of its servants boinc packages were stolen during 
transit The Courts fonnd tlat the carrages wero not properly locked 
and iV at thefts were constant Beld thatrit was tliodutyof tho Company 
to see tl at the carriages were j ropierly locked and they having failed to 
do so there was wilful neglect on their part ai d they were hible 
Becomi Appeal from a decree of P D Simpaon, Lsq , l)i«tiiot 
Judge of Gorakhpur, confirming a decree of Babu Gauri Piasad, 
the Additional Munsiff of Gorakhpur City 
Suit for damages 

Tho material facts will appear from the Judgment 
Jogendranath Cfiavdn {utth Jim battsk Chandra Banerji), 
for the Appellants 

G0I ul Pra-iad, foi the Respondents 


(1) I L R 8 Bom 1.0 
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think tint, under the pecnhar circumstances of the present ' 
and upon the matonnls boforo us, the court would not bo ]i 
hod in disturbing the judgment for the plaintiff, and seiu 
that question down for tnal ” 

Mytton V Midland Railteay Company^) was cited to us nn 
half of the appellants But that case seems irreconcilable ^ 
the subsequent decision m Gill v Manclie'<ter Railv:ay C 
pany(^) already mentioned, and also with the passages whicli 
haie quoted from v Metropolitan Railuay Compan] 

And in a case of Hooper v London and North H esUrn Bad 
decided in the Common Pleas Division on the 2nd Decern 
1880, and reported m tlio Times of the 3rd December, h 
Devman J, is leported as saying " Ihe case of Myilo^ 
Midland Railway does not appear to have been cited in 
subsequent case of Foulhes\ Metropolitan Railnaj, but it 
really overruled by it ” Lihuley, J, seems to have concurre 
that view 

Amongst other cases relied upon for tho appellants was Btx 
an I Lxetcr Railway v Colhn$(*) which, in its various sti] 
afforded a strong example as to tho possible vanetj of ]n3 
opinion (5) Neither its facts however, nor those of any oi 
case cited for tho appellants, tally so closely niththo^ein 
present case as the facts m Gill v Mane) ester Railicay wl 
oppears to us to have been a just reasonable decision i 
recognized as such in Foulkes \ Metropolitan Radway^^) by 
court of appeal 

ior these reo'ions we concur with Sir CnABtKs SAroEur m 
finding on tho issues 


(1) 4 U A ^ Glv. (2) LR 8 Q B ISA 

(3) L-U. 6 r r D 15- (4) 7 n L C 19A 

(5) The Coarl of Pxc) etioer deci<I«l m faroorof the defendanti tbeCewf 
(llFiehTOO) TheEjci CUmber (CoterJdpe J j Wbftemen J Cre***'' 
Erie J U IinMUi, J j CromptoB, J Crowder J | and WilJe* J ) on»nJ»o 
rerersed that dec « on and entered a rrrd et for tho plaint fl (1 H d ' 
The ITonM of Lord* raotolted tf o jadgea of these toar^Bjh* CtcB>p o 
Will atrs J and Whiteman J — weru in faeoar of the pla nt B and t*® 

W atson B | and Mart n B —were la farour of tho def ednnla Th* r*** 
decided apt n*t tho opinion of Ibo majority of the Jodget In fsronr of tbo d» ' 
ants by tho Houio of I^>rd« there being present Chelmsford C 
Cranworth Wensleydalo and Klogtdown, wj Ich two last Lords g^re P 
ment with mnch doubt 

(C) I L.n, 6 C P P , 167 
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The defendants have not excused their non delivery of the g I P Rj. 
bale Tho pHintiffs nere uot bound to piove negligence ^ 

/♦hirnrda* Golafchand v G J P.Sailtray Gompanij W There Kha#h»ldas. 
roust, therefore, hiving regard to tho amendment (made by ~ 
Consent of the parties) of Sir CnmES Sapglst’s decretal order, 
be a decree for the plaintiffs for Its 1,100 damages, and for tho 
co«ts of the suit, and of this appeal 

Solicitors for the Plaintiff —Messig Lynch and Tobin 
Solicitors for the Defendants — Mp8sr> Hearn, Cleiclani 
and Liitlc 
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APPELLATE CIVIL 

Before Stanley, CJ„ and Onffin, J, 

BEVGAL A NORTH-WESTERN RAILWAY COMPANY 

V. 

HAJI IIDTSADDI AND ANOTQEr * 

Indian HaxUeayt lc< 1890 80 ) — Throutfh hooking — Loss upon laio 

uno{J«r Iin«— iia6tlc<y 0 / /iath'-ay W»«r< joo</» iK>oA«l’~ir«l'/uJ «pj?ecl Jans 8 

A Rftiliraj’ Companj rrceivmg goods for carriage ever a foreign Railway 
18 liable for loss of tie goods evco though tho loss did cot occor npciu 
their system 

Certam goods wore booked on B and N W Ry to bo earned to Howrah 
rta the R I Railway A risk tioto was wnttro by tlio plaintiff s agent 
accordu g to which the Company was to 1 0 liablo for loss only m caso t>f 
the i egligence of its sen ants Some packages were stolon during 
transit Tho Courts found that the cirriages were not properly locked 
and that thefts were constant Held tbatit nas theduty of the Company 
to see tl at the carriages were properly locked and they baring failed to 
do 80 there was wilful neglect on their part and they were liable 
Bicovd Appeal from a decree of !■ D Simplon, Esq , Ui“trict 
Judge of Gorakhpnr, confirming a decree of Babu Gaun Piasid, 
the Additional Ifunsiff of Gorakhpur City 
Suit for damages 

The mateual facts will appear from tho Judgment 
Jogendranath ChaKdrt {tctlh lira Sahsh Chandra Bancrji), 
for the Appellants 
Go^tii Prasad, for the Respondents 


G)lIiB,3Boni 120 


A ho 1870of I'^OO 
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tlimk that, under the peculiar circumstances of the present case 
and upon the materials before us, the court would not bo jush 
tiod in disturbing the judgment for the plaintiff, and sending 
{hat question down for tiial” 

Zfyflou V Uxdland Raxlteay GowpanyO) was cited to us on be- 
half of tho nppelJanfs Bat that case seems irroconciUWe with 
the subsequent decision m G»tZ v Matichet/er Rathcay Co” 
pany(S) already montionetl, and also with the passages which 'we 
have quoted from JPomIAo* ▼ Metropolitan Ratluay Company\^) 
And in a case of Booper v London and North- iVedtrn Rathtay, 
decided in the Common Pleas Division on tho 2nd OGcombor, 
18S0, and reported m {ho Times of the 8rd December, I8S0, 
Denman, J, is leported as saying "The case of Myllon v 
Midland Railaay does not appear to have been cited in the 
subsequent case of Fonlk^a v MelropoUian ifoitiioy, hut it wn« 
roally overruled by it ” Iiindee?, J , soems to have concurred m 
that View 

Amongst other cases relied upon for tho appi IKnts was 
and RMicr Botltrcy v CoUtnsi^ which, in its various stags* 
afforded a strong example as to the possible vanetj of jodicwl 
opinion (5) Neither its facts, however, nor thoso of any other 
cisa cited for the appellants, tally so closely with tho«emtht 
present case as tho facts in Gill v Mnnehester Raihcay, 
appears to us to have been a just reasonnhle decision, 
recognized as such in FonlKet > Jlfetropoftfon Raihcnyt.^'i hythe 
court of appeal 

hor these reasons wo concur with Sir CiiAntrs SAroeKt in h'» 
finding On the issues 


(I) 4 U t N C15 (2) L n 8 Q B ISC- 

(3) L.R. C r r D 167 (4; V H Xi <7 IW- 

(5) The Coart of FxclMmtier decide Ha fkVoDrof Ibe defendtoU lb* Coor* ? 
(UBreli rWj The r»cl» Oliarober (Coleridge J 1 Whiteman, J 
Erie Uilhnnn, Jj Crpmptoii^j Crowdtr Ji and WUlca 3 ) 
rererted that decuion and entered a verdict for the plaintiff (I R A ^ 

The Route of tordt cootoUed the jndget of tbeae four— Cplct 3n Cr®*! 
TriNismt 3 and W fifieman 3 — wete In faeonr of tho plaint ff and t*® 
UatMQ B| andlfartiiJ B~wero in faroue of tbo defiodunl*. The 
decided apiifte* tb* opinion of lb# iMlontj of tho/ndget tnfarouf 
ant* by tho Boote of Lords, theto bt «ng preeent 0? eJmafoftl C 
Oranwortb Wea»lepd«t# and Klngedown, i*l Icb two ln»t Lo/dJ g»re J* * 
nect with moeh doubt 
(C) IL.m6 0rD,l57 
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The defendants have not excused their non-delnerj of the g I P Ry. 
bale The phintiffs nore not bound to prove negligence jj 
Ishitardas Golahchand v.G J Satlicay Company W There Khashaidas. 
must, therefore, having regard to tbo amendment (made by 
consent of the parties) of Sir Chari es Sapolni's decretal order, 
be a decree for the phnitiffs for Rs l,t00 damages, and for the 
costs of the suit, and of this appeal 

Solicitors for the Plauitiff — Messrs Lynch and Toh%n 
Solicitors for the Defendants — Meest* Ilparn, ChtdanA 
and L\Hh 

The Allahabad Law Journal Vol. VL Page 833i 

APPELLATE CIVIL. 

Before Stanky, C J„ and Gnfin, J". 

BEVGAL A, NORTH-WESTERN RAILWAY COMPANY 

t. 

HAJl MUTSA.DDI and another * 

Indian Badirayt iel (IX 0 / 1890 Set 80)—TtirouqhbooJ(t>iy—Loss upon igio 
unot/i«r line — Lxahlity 0 / liaiiicay * litre goo ($ booked— Wtl/ul neglect Jana 8 

A Bsilway Company recciring goods for carnage o»cr a foreign Railway 
iB liable for loss of the goods oren though tho loss did not occur upon 
their system 

Certain goods were booked on B and IS W By to be carried to Howrah 
ttatheE I Railway A risk note was wriUcn by tho plamtiSs agei t 
according to which the Company w-as to l>o liable for loss only m case of 
the negligence of its terrants Some packages were stolen during 
transit The Courts found that tho c images wero not properly locked 
and that thefts were constant Sold that it nas tho duty of the Company 
to see that the carnages were properly locked and they hariug failed to 
tbSTt'fmv.AfMiueglwit on thew paH and they 'xace Iwhla 
Seco'TI) Appeal from a decree of F D Simp'-on, Lsq , District 
Judge of Gorakhpur, condrming a decree of Babu Gaun Prasad, 
the Additional Munsiff of Gorakhpur City 
Suit for damages 

The material facts will appear from the Judgment 
Jogendranath Cliavdrt {tctih Hm Saltsh Chandra Sanerji), 
for the Appellants 

Gohttl Prasad, for the Respondents 


(1) I L R 3 Bom , l.;0 
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The judgment of tlio Conrt wft«5 delivered bj* 

Stanley, C J , — This appeal arises out of a suit for d'lm^ge^ for 
short delivery of pai cels of hide consigned by the plaintiffs to 
the defendant Company at a st ifion on their ]me for carruigo to 
Howrah, on the EM Indian Railway A risk note " is sigiiod 
by the plaintiff’s servant, m viitue of which the goods m qne-> 
tion were conveyed at a lower tate According to this note the 
Company is liable for the loss of one or more complete pseksgo 
forming part of a consignment through the wilful neglect of the 
Pailway administration, piovided tliat tlio term wilful neglect he 
not held to be fire, lobbery from a i tinning trainer other imfore 
seen event or accident Five of the packages which were ton 
Bigntd by the plaintiffs were not delivered at Howrah, and it 
in respect of those packages that the snit was brought 


Both tho Courts below have decreed the plaintiff s claim The 
lower Appellate Court in its judgment finds that tho loss of the 
goods was duo to the negligence of tho Railway, that tlio wagon 
in which they were carried was not properly fastened and tint 
tlio means used bv the Railway for the safe carnage of goods 
were quite ineffective ond that thefts weie constant Then 
refers to an answer made by a servant of tho Eist Indian Kul 
way to a question put to him as to tho security of tho faslcniog 
of the doors of their wagons, and he observes, “Tho method’ 
they u-ic aro such,” Hi it to quote ono of tho Eas* Indi m Railn 
sonants, “the opening of a wagon can be easily done by iny 
body ” 

Non if the Railway Company had knonledgo, ns wo nssooe 
from the finding of the Court below it had, that thof'i’'tonmgo 
the doors of their wagons was absolutely inscctiro and ineffr^ 
ii\ c, and rtia^ constant tbeits were taking plnco, it wa^ 
to BOO that the o fasti mngs wore made moic secure so that goo 
of consignors might be earned over the Imo with rea'^onfl '■ 
«oturity Upon the evidence the Court bolou has found t I 
there was on tho part of tho Railwai Company wilful 
Wo should not ho disposed to differ with it as to this in nr"' ^ 
tlie statement of the Birinnts of tliL I avt Indian Radwni 
pany w Inch w o h n o qu ted 

Then it is said that tin loss ui question has 1 con prord 
haio takin jlaco not on the defendant’s Imo but on lb® ''' 
Indian Railway line, nnd it is argued that the defendant 
pan\ are not responsible for the loss which occurred on nno 
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system 1 1ns argtnncnt is met, e think satisfactorily, by the B K W Ey 
provisions of Sec 80 of the Indnn Railways Act, Act IX of 1890 
The question provides that suits for compensation for, amongst Mntisddi 
other things, lo<!S of goods ivhere the goods are booked through 
Over the Railwajs of two or more Railway administrations may 
be brought either against the Railway administration to which 
the goods were delivered by the consignor or against the Rail- 
way administration on whoso Railway the loss occurred The 
Railway Company receu iiig goods for carnage o\er a foreign 
railway is liable for lo^s of the goods even thongb the loss did 
not occur upon their system 


In vien of the findings of fact this appeal has in our opinion 
no force. IVe dismiss it with costs including fees m this Court 
on the higher scale 


Afptal dismseed 


In the High Coart of Judicature at Fort William 
Id Bengal. 


CIVIL APPELLATE JURISDICTION 


Before The Uon'hlc Str Henry Thdbij Pnnsej), Ki , aiirf 
The Son'ble Chundra Madhuh Ghose. 

GUNGA PKRSHAU and othbes (Plaintiffs), ArpBLLANTS* 

V 

1 AGENT, BENGAL & NORTH-WESTERN RAILWAY Co , 
2. AGENT, BENGAL-NAGPUR RAILWAY Co, 
(Defendants), Respondents 


JJailiroy Companw— Damage to goode — Claim for eompeneatwn— Indian 
Ilatlways Act, IX of 1890 SeeiionTJ 


18S3 

Aegnst, 21 


A ronsignment of goods was delivered to tlie Bengal Nagpur Railway 
at Raipur Station for conveyance to Bavitgonj a station on the Bengal 
andNortli ■\\ estern Railway They were convoyed through the East Indian 
Railwaj and delivered by » liirdRailwny to the Bengal and North Western 
Railway at RoMlgm] A jiortion of the goods having been damaged, 
the plaintiff refused to accept delivery and sued the Bengal and North 
\\ cstern Railway Cotnpanj for their value The Bengal Nagpur Railway 
were made; parties to the suit only during the trial 


*Appeal from Appellate decree ko 107Bofl89-t 
See Appendlv A Case Ko 30 
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B ^ w Bj The judgment of tho Coart was delivered by 

Jidji Stanley, C J , — This appeal arises out of a suit for dsonge^ for 

Miitsaddi. short delivery of paicols of hide consigned by the phmtifTs to 
tho defendant Company at a st ition on their line for esrn igo to 
Howrah, on the East Indian Railway, A risk note u is signed 
by the plamtifT’s servant, in virtue of winch tho goods m qne • 
tion were convened at a lower rate According to tins note the 
Company is liable foi tho loss of one or moro complete pseknge 
formiug jiart of a consignment through tho nilful neglect of tlio 
Railway administration, provided that the term wilful neglect K 
not held to be fire, robborj from a i unning train or otliei iiiifore 
seen pvent or accident Pivo of the packages which uere cod 
signed by the plaintiffs were not delivered at Howr ih, and it is 
in respect of these packages that the snit was Irought 

Both the Courts below have decreed the plaintiff's claim Iho 
lower Appellate Court in its judgment finds that the loss of Iht 
goods was due to the negligence of tho Railway, that tlio wagon 
in which they were carried was not properly fastened and tlitl 
tho means used by the Railway for the safe carnogo of goods 
were quite inofTcctue and that thefts weie constant Then lo 
refers to an answer made by a servant of tho I'ast Indian Rad* 
waj to a question put to him os to tho secuntj of the fftsteniog 
of the doors of thoir wagons, and ho observes, “Ilie rectLods 
they use. arc ench,** that to quote one of tho East InJi m Ratlin 
Bonants, ‘^thc opening of a wagon cm bt eisilj done bj aojr 
body." 

Now if the Railway Company had knoulodgo, ns we assuDio 
from (he finding of the Court below it had, tint tlio fastening® 
the doors of their wagons was absolutely insccuro nnd ineiTc® 
tia 0, and tint constant thefts were taking pluco, it was them du*^^ 
to 800 that tlie^o fasti nings wore iiinde rnoicsocurt so 
of consignors might be carried over the lino with rea^ona ^ 
seiurity Upon tho evidence the Court belou has found 1 1' 
there was on tho part of tho Rnilwai Coinpanj wilful 
Wo should not bo disposed to differ uith it as to this in yuw 
the statement of the servants of the I list Indian Railan' 
pany u Inch wo h »\p qu >tcd 

Then it is said that tlu lo«s m question has htcn 
Invo taktn place not on tho defendant’s lino hut on Ih® 
Indian Railway line, and it is argued tint the dofondant 
pan\ arc not responsible for the loss which occurred on nrot- 
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srstem. This argQmcnt is wet, we think satisfactorily, by the 
provisions of Soc 80 of the Indian Railivnys Act, Act IX of 1890 
The question provides that suits for competisstion for, amongst 
other things, lo^s of goods where the goods aro booked through 
Over the Riilways of two or more Bailway adnnnistratiors may 
bo brought either ngniust the Railway adnunistration to which 
the goods were delivered by the consignor or against the Rail- 
way admmistntion on whose Railway the Joss occurred The 
Railway Company rcceii mg goods for carnage over a foreicrn 
railway is liable for lo-s of the goods even though the loss did 
not occur upon their system 

In vieu of the findings of fact this appeal has m our opinion 
no force. IVo dismiss it with costs including fees m this Conrt 
On the higher scale 

Appeal disniisted 


In the High Coart of Judicature at Fort William 
in Bengal. 

CIVIL APPELLATJE JURISDICTION 

Before The Bon'hlc Sir Henry Thohy Piinsep, Ki , and 
The Son'hle Ghundra Madhvh Ghose. 

GUNGA PERSHAU and otbers (Pwiktiffs), Appellants* 

V 

1 AGENT, BENGAL & NORTH -'WESTERN RAIL1VAY Oo , 
2. AGENT, BENGAL-NAGPUR RAIL17AY Co , 
(Defendants), REsroNDBNTS 

Railuay Companiei^Vamage to good $ — Claim for eompeniation — Tndian 
Baxlioa j» Ad, IX of 1890, Section 77 
A consignment of goods wan delivcied to tlie Bengal Nagpur Bailiraj 
at Raipur Station for conveyance to Ravilganj a station on the Bengal 
andhorth W estern Railway They were conveyed through the East Indian 
Railwa) and delivered by a bird Railway to tho Bengal and North W estem 
Rulway at Eavilgan] A jiortion of the goods haiiug been damaged 
the plaintiff refused to accept delivery and sued tho Bengal and berth 
Western Railway Compm) tor their valne Ihe Bengal bogpur Railway 
Mere made parties to the suit only during tie trial 


B N W Ey 
Raji 

Mntsaddi 


1S9S 

Aagost, 21 


•Appeal from Appellate decree. No 10”8 of 1894 
See AppeadU A Oaw No SO 
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StM, that, as no notice under S 77 of the Indian Railways Act, 1\ 
of IS'^O was serred on the Bengal Nagpnr Railway it could not be made 
a party to the suit 

jFor Appellants — Jlfr. ilfomoM and Bahu Kanina Sxndo 
Mu'kerjt 

For Respondents— Botu Saruda Charan Mttler and Balit 
Hnr Cootnar Miltei 

Wf think that the Mew taken by the Snbonlmnto Judge isptr- 
fectly correct Section 77 of Act IX of 1890 rorjaires that notice 
of claim to refund or compensation, on account of loss, dcstruc* 
tion or deterioration of goods dolivcred to a Railway Cotupani, 
to bo carried, khall be tnado in writing by tho party himself, or 

on his bohilf to the Railway Administration, within siv months 

from tho date of dolnory of the goods for carnago by railway 

In this particular instance, the goods were taken from Raipur 
by tho Bengal Nagpur Railway Company, and were conveyed 
through tho lines of tho East Indian Railway, and delivered by 
a third Railway to the Bengal and North-Western RaiIwfly»Bt 
Ravilgany 

A poition of the coiisignment of goods was found in a darongod 
state and, consequently, w is not accoplod, and this suit is the 
con‘*efjuonco Therouas sotno corrospomlenco in the case, the 
claim being made on tho delivering Railway— tho Bcngdef'*^ 
North Wtstoni Railway It setms that the Bongnl and North* 
Western Railway passed this on to tho Nagpur Railw ly, and the 
reply of tho Nagpur Railway communicated to the phndifl 
ropiuliiiting all liability 

On this, the plaintiffs have served notice, under Section 7/, < 
tho Bengal and North-Western Railway Company, and thty have 
brought this suit ngamst that Company, holding it liahlo foi the 
loss sustained 

It would seem that in the course of tho trial, cither from *he 

correspondence produced by tho Btogal and Korlh-'Wedorn 
Railway, or from an expression of Nomo opmion by the prcsidmg 
ofheer tho iluii«ill, the Nagpur Railwiy Company wa*! made** 
pirty 

A decree was pa8«ed m tin Court of Tirst Instance, partly 
against tho Bengal and North-Wc tern Railway Company, 
partly against tho Nagpur Railway Company. The Snbonlinat’ 
Judge, on appeal, has, lioncvor, dismissed the cn*e ngatn*t the 
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Nai^nr Railway Companj on tlio gronnd that no notice was 
served under Section 77, and that the JlunsiS did not properly 
maVe the Nagpur Railway Company party to the snit and a B 
defendant 

The plaintiffs have appealed again«»t this order, and it is con- 
tended that, although strictly withm the terms of Section 77, no 
notice was served on the Nagpur Railway Company, still, inas- 
much as that Company had learnt of tho claim made by the plaint- 
iffs m respect of these goods, and to some extent, admitted liabi- 
lity on this account, it must be held that the claim and notice^ 
made on the North-Western Railway Company, was practically a 
claim and notice, served on the Nagpur Railway Company It 
seems to ns that this would be construing the law beyond the 
meaning and object of Section 77 of the Act, and indeed, we may 
remark that this was not the case mido by tbo plaintiffs They 
had some intimation that the Bengal and North W ostern Railway 
Company had made a communication with the Nagpur Railway 
Company, and notwithstanding that, they have deliberately 
bronght tins suit ifter notice, under Section 77, agdinst only the 
Bengal and North-Western Railway Company and they, more- 
over, now, after the suit has been brought only against the 
Bengal and North-Western Railway Company, seek to join the 
Nagpur Railway Company and hold tbom liable also, with the 
Bengal and Noiih-Western Railway Company, and make the 
information given by the Bengal and North Western Railway 
Company to tlie Nagpur Railway Company, on the claim made 
on the former, a notice that tho claim was made also on the latter 
Company. 

It is quite clear, upon the terras of the plaint, that this was 
never the intention of tho plaintiffs, we think that the Subordi- 
nate Judge has rightly dismissed the claim against the Nagpur 
Railway Company, holding that, as no notice has been served on 
that Company, it could not be made a paity to any suit 

The appeals must, therefore, be dismissed with costs 


GuDga 

Pershad 

N.W Ry 

B N By. 
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EESPONSIBlLirr AS OAEBIEES OF GOODS. 


1897 

Jftimary 


In the Cbiof Court of the Punjab. 


Ticfoie il/"). Jti’itxcG Stogdnn and Afu Jn<ihC( Chaiterji 
CHANGA MAL (Piaistipf), Petitionfe 
u 

THE BCKGAIi AND NORTH-WL’BTERV RAIIAVAY 
COMPANY (Defendant), RrspoNHi-vr 
Ca>k No. 55 of 1890 

Iti hatiKaxli aij^ Arl,I\ of S 77—Wronef/iil Deltvcrtj of 

111 A feuit ng(im'*t the licngnl ftiiil North M tstoin for thi ralac 

of goods i^roiigb lUIncred it unv coiitctidod b> the defcmhnts tliit no 
notice of chim otis gniii to them iiiihiu mx months ns required 1'} ^ " 
of the Indnn Rnl^«n 3 ^Act I\of Z690 

Hel f that tlic Jos'* rtfened to m the strlion docs not fcO\cr up c^ses of 
wrongful deliiorj of goods to ptrsoiis other tlinn the owners niid tl 
suit WAS not therefore btrrcil b) b 77oflliO \ct 

Petitios foj Rovision «( tlio onltr of llie Jinlgt, SnnU C'lO^n 
Court, Dollii, (Inted 21st October 1S95 
Madau Gopal for Potitioiior 
Oouldslury for Respomlcnt 

Tilt que>tio« fts to tbo eoiiatructjoii of Soctiou 77 of 
Iiulinn Rnilwn^s Act, 1890, «n«4 refirretl to n Dteisional P‘‘ 0 cb 
by tlio following order of the leinicil Judge in ClinmborS •” 

CiiATTEui, J —Tins w IS a suit m tbc Sunil Cause Court, Uolbh 
against the U aritlN-W Raihrar for Rs SOO/2 taluf 
certain other charges f goods recen od by tho dtftndnuf nnd 
not dclirtred at destination 

The dofouco "as that tho claim was barred midir Scctu’^ " 
of tho Indian RmlwnjB Act, 1890 

'J ho Judge has found that tho suit is barred by tho 
Fcction and ha5 disinisstsl it 

Tho plaintiff’* contention before me on ro\ ision i« that ?‘ctioa 
77 lias no application, that there a>na no lo'‘s of (lie goods widua 
tho inennmg of tho section, that till n was n wrongful drliaf^^ 
of them to one Ah Jan through the mgligonco or bad faith e 
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the ''ervants of the defendant liaUnay, which amounted to con- Changa iiai 
rer-sion of them and that therefore the liability of the defendant b W Uy 
as a Railway and earner is not affected by the section 

The substance of the plaint IS tint on 18th Sepfcemhoi 1894 
the good-s were consigned by the plaintiffs at Delhi through the 
East Indian Railway for dehrery to tbemseUes at Somastipur 
on the line of the defendant Railway, that on inquiry defendant 
informed them that the goods wero lying undelnered at desti- 
nation, that in January and lebrnary 1895 the East Indian 
Railway also wrote to them to the samo effect, that therefore 
they sent their servant to Soroastipm to tahe dolnery but he 
was told h} defendants ’ servants on 11th May 1895, that there 
was no parcel belonging to plaintiff at the station, that on 16th 
Jul), after some further correspondence, Uio Traffic Superintend- 
ent finally wrote to the plaintiff that delivery had been made by 
mistahe to one Ah Jan and that the defendant Company was 
responsible for the lalue of the goods, but that ultimately the 
defendant repudiated all liability which led to the institution 
of the snit after the usual notices 

Defendants’ agent in the Lower Conrt admitted the delivery 
to All Jan, but professed his inability to give the date 

The plaintiff’s counsel produced before me a mass of corre- 
spondence which passed between the parties since the deli\ ory of 
the goods and many of the letters are referred to in the plaint 
The explanation for their not being filed in the Court below is 
that the Judge summarily disposed of the case on the legal objec- 
tion urged by the defendant and did not go into the facts 
This appears extremely probable 

Tlie Judge’s record is very meagre and his judgment short 
and open to the strictures passed in Cml Judgiiiont No 78, 

P R, 1895 It would haie been preferable had the facts been 
more fully gone into but as tho mis-dolivery to Ali Jan is 
admitted by the defendant, sufficient materials appeared to exist 
on the record for the disposal of the legal questioii'i raised in the 
defence and plaintiff’s application for revision 

Tho words “ loss, destruction or detenoration of goods ’ used 
in Section 77 occur m a senes of sections beginning with Section 
72 m Chapter VII of the Act, and must bo employed in tho sime 
sense throughout, and tho construction put on them in one 
Section must serve as a guide for their interpretation in 
43 
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Chanffa Jfftl another The word ''loss* has nowhere boon dcfinotl in tlo 
n \ W Rr grammatical sense involves the notion of an 

involuntary or unwilling parting with the thing with reference to 
^\hich it 13 used I should think th it this notion is true of both 
the person iiho loses tlio thing and the owner wlio«o property 
IS lost A thing is not lost in the proper sen^o of the term 
if the bailee of it detains xt xvrongfnlly or wilfully or ntgligeuth 
delivers it to another The lattor class of act is termed comer 
sion according to the Cnglish aulhontios (see Maephorson's Law 
of Indian Railways and Common Garners pp 248 250) The 
agent for the defendant contends that in all these cases there 
is “loss” of tho article to the owner or consignor and that Sec 
tion 77 IS therefore applicable T am disposed to put a strict 
construction on tho section as it restricts tho ordinary right to 
proceed with a claim and confers a privilege on the Railway 
It would seoro that the sonso m which tho word is employe I «« 
conjunction with 'destruction ” and “ detonoration” m Section 
72 governs its interpretation m Section 77, and I doubt whether 
in tho former it boars such an ertondod signification m tlo 
dofondanc wishes to pnt on it If it does it must in conjunction 
witli tho ti\o other expressions practically dofino the ontm 
liability of tho Railway in respect of tho goods but I doubt who 
thor a case of wrongful detention nonhl bo hold to be eovereJ 
by it or governed by tho short Iximt ition provided m Section n 
Tho 1 ist Section is now ai d there is a complete dearth of nu 
thonty as regards its intorjirotation I find liowover, that in 

JJaluramnancJand\ 8 SI % 0) the words '* loss, destruction, 

and deterioration ’ m Section 75 were held to include a lo*s 
cansed by criminal misappropriation on tho part of a servant 
of tho Railway Company and tlio High Coart accepted the vicn" 
nf the Judge of tho Small Cause Court, Rombay, (see page iW) 
03 to their moaning Tins might sorio as a guide for the 
construction of Section 77 

As tho qufition is ono of cOnHulorablo difliculty and the view 
of the Bombay High Court probably goes to a certain oitrnl t® 
support tho defendants contention I think it should be put 
foro and bo decided by u Bench Order accordingly 
, The Tndgment of tho IMistonal Bench was delivered by 

CnwrrrJi, T (Sroonoa, ! concurring) Jfy prc\ion3 onI‘’f 
datotl tho 9th Tuly 18'>6, shonll 1 o read ns part of this jo Iff” * 


(I) I L. a, JO Horn, UO 
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^Ve ha\ 0 now had tho advnnt igo of hcanng i further argu- changa Mai 
iiient and of h'iving tlio dofendiiit’s case put before us by a ^ 
tniued hwj-er, but after giving the matter >nj best considera- ^ 
tioDj I am of the same opinion as before, iiz , that the defend- 
ant's pIcH ought to fail Section 77 of the Indian Railways Act 
does not exactly Ivy down a lulo of Umitatvon for svuta against 
Railway Administrations, but piotects. them from being t>ued for 
compensation for lo«s, destruction oi detoiioration of goods 
delivered to them for cirria^e by the Railway unless the claim 
for “luch compensatiou has been preftired by the plaintiff oi on 
his behalf to them within six months fiom the. date of delivery 
In other words it confers an exemption or ptivilege on the Rail- 
way Administration AVhicbevei view may be right I am dis 
po'-ed to think, that the section should be strictly limited in its 
operation to cases clearly falling within its terms Maxwell on 
the Interpretation of Statutes, 3rtl Rdition, pp 401 end 411 In 
rc Sham Shaukcr Bhudoorij,W Para^ravt Jethmnl v RuUtea8,{’) 

The cxict meaning of the word * loss” which is in issue m the 
ca«6 la perhaps to a certain extent liable to be obscured by the 
di'scusvions regal ding it in some of the repoi led case- It b is 
been held for example to cover a loss of season or market the 
Hlancheaier and She(Jidd and Limohishire Ratluay Company v 
Brown, (?) ulso a temporary lo‘>s arising iiom mf*delivery Mxllin 
V Brasch Co ,(4) bee also Alorritt v South JSastern Railway 
Company, (S) Possibly the ciso about misdelivery is legarded 
as giving some colour to the delondvnt’s contention and mav 
have suggested it, but a careful examination of the report does 
not support this opinion Ihe mibdeUvery was utioouscious antt 
through mistake, aud the defend vnta woio unable tor a time to 
5>ay what had become of the articles consigned to them For 
that time and until it was traced it was “ lost, ” whatever mean- 
ing may be put on that word It was not a c ise of a dehvery 
knowingly made, for this is how I read the statement of defend- 
ant’s igent, to a person who was not the consignoi or consignee 
The two last named cases contain clear expressions of opinion 
that such delivery oi wilful detention of the goods by the car- 
rier IS not tant imonnt to “ loss ” under tlio English 0 irriei s Act 
'ihe plaintifi’h ci'c is th it tho goods li wo not betu lo'-t by the 
dofeudant Railway la it well knows what has become of them 


(l) HI Cal L E 400 
(3) L E 6 App Ca , 703 


r L E la l!onj 20 ' 

1,4) L t- 10 y IS 0 


(5) L E 1 Q & D 302 
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IltSrOJ,SlBILITT AS OAI RIEBS OI GOODS. 


Chin ti jfai mil ns It h IS njlfullj dolivored them to a person wJio hud no 
15 ^ \v iiy torocLUO them IIo sacs tlio defendant for damages for 

bre icli of contract to carrj the goods and to deliver them to 

him nt destination Tlioro is «o doubt tint the defendant Itail 
has upon the allegations of both paitios failed to enrr) oat 
its contract and is responsible foi damages, tbo nioasuro of 
which is the fair marlvct \ nine of the goods consigned ami such 
other sums for expenses and other losses sustained b} tho 
plaintiff nb ho rna} bo able to prove Plaintiff does not allege 
loss of tlic goods or claim compensation for such loss 

As stated in iiij former order " Joss ” is nowhere defined lu 
the Act, and it seems equa1l> clear that it is used in tho same 
sense in all tho Sections of Cliaptei VII in « Inch it occurs latti 
not pioparcd to aaj that according to tho ordmarj acceptation 
of tho term It would cover a caso of wilful misdeliver) or win* 
13 practicallj tho same thing, a case of wrongful detention on tin- 
part of tho ikfeiid int merel) because m its widest signification 
of prnatiun tho owner might be said to have sustained the lo s 
of tho thing in respect of nhicli such action was taken 

Tho histon of tho legislation m this conntr} in respect of 
tho responsibilities of common carriers and llailwa^s for giods, 
etc , earned b\ them nia\ bo referred to m tliw connection wiO* 
advantage In Ingland tbo liability of a common earner for 
safe dclnor) of good-' entrusted to his caro has been alva'^ 
treated ns mdopt ndt nt of ihc contrict to can^ and was foimdeil 
on Common Jva« and custom under which ho is regarded as nn 
insurer of tho goods entrustod to his tare Ifraxcadij Holilla 
Ctympatiij \ P/injira» </«»,(!) Berghtcm \ Tie Great irtjtfrw 
Laxltraij Compant/tO Per lU lt, CJ, hi Pcrnnrd,^^ 

J his rulo «iis held to pro% id in this countrj and it «as Jerid 
cd by a Pull Pencil of tho Cnlcutti High Court, disstoting 
from tho contrary mow takoii by tho Bomb i\ Court in 
Till‘d las \ Gnat lulian I'entnsula Poiltray Coinpanij,l*) that 
the Indi in Contract Act, bcttions 151 and 152, had made no 
chaiigi in it ftc Mo*lo ra Aunt Share \ The In ha 
Mffiri haiijali n (unpariji) and tl is mow was upheld h' 
their I ordslups of the Pnvs Coiiucd in tho ca«o cited nboai 
In Ti e 1 i-irl Inihan Jiathmy ( ttipauj > Joninn^iS) wluch wa<a 
c no Liidtr Act \MII of 18 »-l, it was ruh d b\ PrACocK, C J 

(1)1 P IS I \ 1.1 (2)3CI II ?ei (3> 1 Fmlili IfcC IChh w I'l 

(4) 1 I.. I-. 3 Iloa , 100 (S) 1 U r , 10 C»1 , \tA (C) 4 Jl L P- O C P’ 
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llAcrnKK'iONj J , that Kailwaj Companies in India ivoro common 
earners and liable as such, that is, as insurers of goods 
deli\ ered to them Tho RuUvaj Actof 1879,Soction 2, provided 
that nothing in the Carriers Act, 1865, avas applicable to 
earners railna\. It was noa trtlielcss hold in Ghogemal v. 
27te Port ComiHif^jojiers o/CnlcM<<a,W tliat b} the repeal of the 
latter Act, so far as it related toRaihvaya andof the previous 
Railwd} Act of 1851 the habititj of carneia as it stood before 
the Act of 1854 and 18t)5 was restored, and it was further 
decided, following the Full Bench case altoady cited, that the 
Contract Act did not affect such liability, and that after the 
passing of the Eailwajs Act uf 1870 the liability of Indian 
Railwaj sw as like that of other c irriers not limited to a liability 
for nogfigeace, but also as insurers of goods delivered to 
them. 

Section 72 of tho present Railway Art was framed to counter 
act the effect of these decisions aud to declare the law in terms 
of the decision of tho Bombay High Court m Knierjy Tulsidas 
y The Great Indian Penmsnla Itatluay Company It says 
in bub section (1) that the responsibility of railways “ for the 
loss, destruction or deterioration of animals orgoods shall, subject 
to the other proansion of this Act, bo that of a bailee under Sec 
tions 151, 152 and 161 of tho Indian Contract Act, 1872 ” Sub- 
section 8 declares that “ nothing in tho Common Law of England 
or the Carriers Act III, 1865, regarding the responsibility of 
common earners with respect to tho carnage of animals or goods, 
shall affect the responsibility os m this section defined uf a Rail- 
way administration.^’ 

It seems thus clear that the responsibility regarding which 
Section 72 legislates is tho responsibility which was formerly held 
to attach to Indian Railways as insurers for the safe delivery of 
goods nnder the Common Law and custom of England, and not 
the responsibility arising from contracts for their carnage and 
delivery. Chapter VII of the Act has been framed mainly with 
the object of defining the limits of that responsibility, and as 
already stated, “ loss ” in Section 77 must bear the same inter- 
pretation as in Section 72 On this view it is difficult to main- 
tain the defendants contention as to the meaning of the word 
It clearly signifies loss by the railway and not simply “ loss ” 
to the owner, a distinction referred to by Lindlcy L J , m Mtllcn 
v Brasch and Co ,(2) quoted abovo A similar inference may, 

■ (2) L S 10 Q B D , 112 


Cbaoga Mai 
B N W Ry, 


(1) l.L E,llCaL,i27 
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laSlONSIBlLITY AS OAPRILKS Oi rOOD*? 


Cbangn 3lal I think, bo diuwn fiom tho reforouces to tho Coutrjct Act in 
B N w Uj- Section 72 Section 152 of that Act relite^ to “loss" of jooJs 

by tho b iilor whilo they ire in his hands and not to loss causcil 

to the bailee by wrongful detention or conversion of them b} the 
bailee 

Some of tho consequences of admitting tho correctness of the 
defendant’s plei have been averted to in former order and 
ucod not bo repeated hero It uould in that ca'^o follow that tlio 
defendant Railway might detain tho goods in its pos'tssion or 
proceed to wrongfully convert them to its own use and still cla w 
tlie benefit of Section 77 1 should not be prcpired to accijt 

this result without clear authority in support of tho coatoatiou 
As the section confers n privilogo or exemption and must ho 
strictl> construed, that is, not be extended to cises to winch U 
docs not in terms uppl>, I should also hold that as the pluntiff 
docs not fcaj that tho goods iro lost nor suo fur componsiu » 
for such loss, and tho defendant aUo docs not plead that tie/ 
liav© been actually lost, tho Section connot ho })lcalcd m hir of 
the claim Tho suit is for breach of i contract to deliver v>Inch 
on tho pleadings has admittodly been comiuittcd, and I boo i®” 
Ridorablo force in the reasoning of tho Judges of the CalciilU 
Court who doculcd tho case of Dan Mai British India i 


Naviijaiton Coiipaut/O) That reasoning ought a forltori ni 
nppl} in favour of the plumtift in the present snit, 

*lho llomba) decision quoted m in/ previuus order does lut 
ippo ir to bo re all/ m jannt, as tlio " loss ’ theru was real k < 
caused by tho act of servants of tho Itiilwa/ and the rci 
rohitcd to tilt* Imlulit/ of tho Kailwn/ m the capaeil/ of m 
of tho goods to nso tho language in vogue Inforo the jas^uif ' 
tho prcaoiit Railway Act, and not on the eonir let to c irr/ 

I would accept tho npplienlion and return tlio cn i 
duilge for decision on tho nurits and rniko defend ml' 
for plaiiitifl'a cOits in this Court CouuslI’b fee ifs J5 


(1) 1 L. 11 l.Cal, 477 
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The Indian Law Reports, Vol. XXIV. (Calcutta) 

Series, Page 506 

Tlefnre Mr. Bonerjee and Mr Justice llampini. 

THK SEGRETARr OP STATE FOR INDIA IN 
COUNCIL (Defekdant), Appellant 

V 

DIPCHAND PODDAR and ornpra (PwtHTipys), Rpspomdents * 

SaAltrnyt p/ IS'^O), SffhtM 77— *N<>fic»! of »Mt— Agent of ifannger— IROG 

• Traffic bitpertniendent — OtwiI Pro<re(Iit»« Oorfe (^cf XIP o/ J682) Sec DeeemUr 
(lorw H7, 141— PrneDce — Pleadings 

The Traffic Snperintendent not the manager a agent anil notjco to 
liiTu not notice to the Railway Admmislratioa wjthin Section 77 of the 
Indian Railways Act (I\ of 18*^) 

^nfler Section 77 of the Indian Riilways Act it is not necessary for the 
defendant to plead want of notice of action in order to avail himself of it, 
bat he maj raise the objection at the Iicanog 

Tap plaintifis hi ought this anitagarost the Secretary of State lor 
India as the piopnetorof the Eastern Bengal btate Rauway, 
and against the Bengal Central Flotilla Company, for compen- 
sation for goods lost whilo being conveyed from Calcutta to 
Koakhah The plaintiffs alleged that six bales of cotton goods 
woro consigned to them on the 8tb of Tune 1893, and that only 
five of these were delivered , the other bale was detained at 
Khulna, where goods are transhipped from the Bengal Central 
Railway to the steamers of the Bengal Central Flotilla Company, 
and did not reach Noakhali till the end of September, when the 
coienng was torn and the contents so damaged as to be unsale- 
able, and the plaintiffs refused to lake delivery 

For the Secretary of State it was pleaded that he was not 
liable, as there was no negligence shown , that the bale was 
badly packed and when weighed at Kulna was found to be m 
excess of the weight stated by the consignor that the bale had 

- Appeal from Appellate Decree No 1’58 of 1805 ac-ainst the <lecree of 
lY II It Gnun 1 aq D strict Judge of So^Lhali date I the ’em! of ll-vv 189S 
nil rn ng tl e decree of II ib i Lnl R ngh Mnnsif of S i Uara i latcd tt I'tli of 
December 1891 
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ULS10^SIBILITY AS CAnRILRS 01 G00D«: 


Cbanga y&l I think, bo drrtwn fiom tlio references tt> the Contnet Act in 
n s w itj- Section 72 Section 152oftlint Act relates to ‘Moss" of 
— by the b iilor while they are m Ins hands and not to loss cau i il 
to the bailee by wrongful detention or conversion of them bi the 
bailee 

Some of the consequences of admitting the correctness of the 
defendant’s plei have been averted to m my former order and 
need not bo repeated hero It notild in th it ca‘=e follow that tht 
defendant Railway might detain tho goods m its pos‘>i.s>iou or 
proceed to wrongfully convert them to its own uso and still claim 
tlie benefit of Section 77 I should not be prepared to neetjt 
this result without clear authority in support of tho cootontioii 
As the section confers u privilege or exemption nnd must Lo 
strictl\ construed, that is, not be extended to cases to ivlncli it 
docs not m terms nppl^, I should also hold tliat ns tho pIunhlT 
dots not &a} that tho goods aro lost nor &uo fur conipensift u 
for such loss, nnd tho defondnut also dots not pltiid tl at 
h ive been actually lost, tho Section coimot ho jilcadcd in h ir of 
the clium Tho suit is for breach of a contract to deliicr 
on tho pleadings has udmittodly boon committed, and I seo w'’ 
sidorable force m the rca«-oning of tho Tudges of thi Cihutt^ 
Court who decided llio case of Z)fln J/af \ . British Iniha 
Navigation Covipnny 0) That rt isomng ought a fortion 
apply in favour of the plaintilT in the present suit. 

Tho 13onibay decision quoted in in^ previous order does u 
appe ir to bo rtall} iii point, as tho " loss ” thcru was real 
caused b} tho act of servanU of the 11 iilwaj and the ci t 
roluttd 10 the Imbilit} of the Kail«u) m tho capicU) of 
of tho goods lo use the language m vogue biforo the javofK ^ 
tho prtsoiit Ilailaaj Act, and not on tho coiiiract to cirr) 

I would accept tho npphcntion nnd return tho caM 
Judge for iloCLstoii on tlio merits md inikc defendants 
for plaintin’s cMsts in this Court Couuscl’a fee Us 25 


(1)1 L.I .13Ut,477 
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Before Mr. Ju’itxcc Bnyxerjec and Mi Justice Itampim, 

Tin: SEGRCTAHY Or STATE FOR INDIA IN 
COUNCIL (Deitndant), Appellant 

V. 

DIPCHAND PODDAR and oTntpe (Platntipfs), Rfspondents * 

Sa«fi'‘oyit AH {IX of IS'^O), Sfciton 77 — Nottec of ««< — Agent of Manager — 189G 

« Trafe bvprrrtttendent—Cif-tl Proce<htre Co<te [AH XIV of IB82), See Deeembt>r 8 

Dons 117, PraoDce— 

The Traffic Soperintendent n oot the rnanAgers agent and notice to 
him not notiro to the Railway Administration wUhin Section 77 of the 
ladtan Railwars Act ( 1 \ of 18 '> 0 ) 

Under Section 77 of the Indian Unilwari Act it not necessary for the 
defendant to plead want of noti>*o of action in order to avail himseU of it, 
but he xnaj raise the objection at the hearing 

Tnr plaintiffs bi ouglit this snit against the Secretary of State for 
India a^ the piopnetorof the Eastern Bengal state Raniray, 
and against the Bengal Central Flotilla Company, for compen* 
sation for goods lost while being conveyed from Calcutta to 
Noakhali The plaintiffs alleged that six bales of cotton goods 
were consigned to them on the 8th of luno 1893, and that only 
five of these were delivered, the other bale was detained at 
Khulna, where goods are transhipped from the Bengal Central 
Railway to the steamers of tlio Bengal Central Flotilla Company, 
and did not reach Noakliah till the end of September, when the 
covering wa<» torn and the contents bo damaged as to be unsale- 
able, and the plaintiffs refused to take delivery 

For the Secretary of State it was pleaded that he was not 
liable, as there was no negligence shown , that the bale was 
badly packed and when weighed at Kuina was found to be m 
excess of the weight stated by the consignor, that the bale had 

m A/ipr-j! from Appellate Derreo No 1252 of 1893 acainst the decree of 
\V n 11 Qnnn Isq District Judge of NonVllali dates! the -2nd of Jfny 1895 
nllirmin^ the dccri.e of U ib i Lai S n-l . Unnsif of S «U anm dated the 17th of 
December 1894 
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RLSIONSILILITY AS OAnHIbRS 01 C.OOD«: 


Cb»nga M&l I think, ho drawn from tlio rcferoucos t<.i tho Contncl Act m 
B N W Hy Section 72 Section lo2 of that Act relates to ‘Moss” o£o''^^ 

bj tho b ulor while they are in his Iiunds and not to loss taiistJ 

to tho bailee by wrongful detention or conversion of thcra b) ihe 
bailee 

Some of tho consequences of admitting the correctness of the 
defeudant’a plea Imvo been averted to in my former order and 
need not bo rupcatod boro It woiilil in that ca«o follo^^ th d U o 
defendant Railway might detain tho goods in its jossissiou or 
proceed to wrongfully convert them to its own use and still t-laui 
tho benefit of Section 77 I should not be prepared to uccejt 
this result without clear authority in support of tho cootontioii 
Vs tho section confers u piuilcgo or exemption anil must lo 
stricth construed, that is, uot be extended to cises to wlitcli it 
docs not in terms applj, 1 should also hold tint as the pUiutiff 
docs not sa) tint tho goods are lost nor sue fur compeiisiti u 
for such loss, and tho defendant also dots not pltad t! it tlij 
h wo been actually lost, tho Section connot I o pits ltd in b ir o 
the clmm The suit is for breach of iv contract to dclucr ' 
on tho pleadings has admittedly been tomnnttod, and I bco i®'’ 
sidopable force in tho rca«oiimg of tho Jiidgis of the Cilculbi 
Court \sho decided the case of Dan 2Sal \ . Dpifisfc India ^ 
Navtqalton CofipanyW That rt i«oiiing ought a ^ 

nppl} in favour of the ^iluiatifT m thu present Hint> 

llio Bombay decision quoted m in^ previous order dots u 
ipptir to bt rtalK in ]Kiint, as tho "loss ’’there was real k ^ 
taustd by tho net of servants of the Hulwaj and tliC 
related lo tin liability of tho Kailway in tin capititi of m ' 
of tho goods to 1190 tho laiignago iii vogno 1 tforo tht jmw 1 1. 
tho prosoni Uadnay Act, and not on tho coiuruct to c irr) 

I wmild accept tho application and return the ci i 
•Tiiilgo for decision on tho rat rits and make dcfcud'ud* h** ^ 
for plaiiitifl’s costs in this Court CoiuislI’s foe Its 
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Tieforc Mr Ju^ttcr Dayierjee and Af) Justice Itampini. 

the SGGRElAU^ Or STATE FOR INDIA IN 
COUNCIL (Deffndant). Appellant 

V 

DIPCHAJsD rODDAR and oTircre (pLAiNTiVFa), Respondents * 

“Jailmj/* SfrliQn~7 — NoUef of mU — A^cnt of Manager— 180G 

• Tra^e bnpennUndeni — Cinl Procf<I«re Ccxte (Act X/To/ 1882) Bee Decembpr 8 
itoni 147 U'l— Prachee — flfadtngi 

The Trafllc Soperintendcnt is not the (naiiagera ngcnt and notice to 
him Dot notipo to the Railway Admimstration within Section 77 of the 
InQian Railways Act (I\. of 18‘K>) 

XTnAur Section 77 of the Indian Railwati Act it is not ivecessoTy for thtj 
defendant to plead want of notice of action in order to avail htioReU of it, 
but he may raise the objection at the hearing 

Tor plaintifEs biougbt this suit against the Secretary of State for 
India as the piopnetoroE the Eastern Bengal btate Banway, 
and against the Bengal Central Flotilla Company, for compen. 
sation for goods lost while being conveyed from Calcutta to 
Noakhah The plaintiffs alleged that six bales of cotton goods 
were consigned to them on the 8th of Tune 1893, and that only 
five of these were delivered , the other bale was detained at 
Khulna, where goods are transhipped from the Bengal Central 
Railway to the steamers of tho Bengal Central Flotilla Company, 
and did not reach NoakliaU till the end of September, when tho 
coiermg was torn and the contents bo damaged as to be unsalc* 
able, and the plaintiffs refused to take delivery 

For the Secrctarj of State it was pleaded that he was not 
liable, as there was no negligence shown , that the halo was 
hadly packed and when weighed at Kulna was found lo be m 
excess of the weight stated by the consignor, that the bale had 

« Appeal from Appellate Denree No 1252 of 1895 against itn dneree nf 
W II 51 Oimn Jsq District Julgoot ItonUali latcl tho 22nd of 5Iny ISDS 
all rming tl o decreo of N ibn Lai S ngl*, Muns f of Sail amm dated tl c lltH ot 
December 1994 
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State lor 
India 

D i>cl an 1 
i od iar 


been dct'imecl at Knln't becau’se it nis found on nrrml there t> 
bo torn, tint nlulo m the godowns nt Kulnii ‘lomo of its 
contents had been stolen ind tint some of tlio stolon cloths Jial 
boon rtcovorod, and the hilo sent on to NoaklnJi foi dobverj t 
tlio pUintiffs Ihe price of the goods ns clniined s\ns nl o 
disputed Tlio llotdln Compnny denied all liability, as thij 
s\oro rend} to dolner tlio goods m the snmo condition as when 
received The Jlunsif gave tho plnintiffs a decree for the value 
of tho goods ns clnimed Tho Secretary of State appenlctl to 
the Judge of Nonhhali, who dismissed tho appenl 

The senior Goiemment Pleader Bahn JIcvi CAaiidra Ba- 
ner^ee and Bnbu Ram Charan ifilter for tho Appellant 


Dr Ra-^k Behari Ghose and Babii Bal Behan ^ftller for 
tho Respondents 

Tho judgment of tho Court (Ba^pwei nnd Rampim, J J) 
as follows — 

This nppenl arises out of a smt brought by the phintifl' 
(respondents) ngmnst tho Socretnrj of Stnto for India on 1 the 
Bengal Central riotilln Compnny for compensation for tho lo * 
of goods dehiorcd for cnrriago to tho Eastern Bengal Stale 
Railway and the riotilln Compnny Tho plaintifFs allege that 
they Rent notices of demand to tho Irnflic Supormtondont an I 
to tho Distrut Collector before the institution of tho suit 
defonco was denial of liability on tho ground that thiro «as i ' 
nogligoni e on tin part of the defendants Vfmthi-r objiction 
not taken in the written htatcinont, was iirgod on behalf of thf* 
Secret iry of Stnto at tia (iiiio of argument, that the clmni for 
compensation was untenable under bcctioii 77 of tho Itihia 
Rnilwn\ Act (I\ f 1800) for wait of notice to tin. Railway 
Administration Hit hrsf Court overruled tho objection m 1''^ 
and found for tho plaintifTs on tho merits, nnd gave thcP' ® 
decree for a cortnm nmoimt, nnd that decree has liton anirnn 
on appeal In tho District Judge 


In second nppial it ts arg«.d on behalf of tho Secretin o 
State frsl, that tliO lower Appellnic Court is wrong m 
that thn Trafiic Suptrmtendeiit •■IkuiII bo coDSidcrcd ns tbr 
^fanagcr’R agent, and that tho uotici to him was a stiffc ^ 
comphniice with Section 77 of the Rmlwni Act, and /'c ’‘Ry 
that tin lower Appollato Court IS wrong m giung the plual 
a dicrcofor the amount claim*’ I when tlurois no ovul if* * 
prove that that wn* the saluo of tho giods tlarnagcd 
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Upon the second point it i«» iiecessnrj to siV only this, that the secretary of 
evidence of the plaintiff’s agent bhows that the amount claimed for 

IS the true valne of tlie gofjda, and thit evidence Ins been con* „ 
«idored sufiiciont by the lower Appel! ite Court The second ri'idand 

, ,, ,, . , Pocldar 

contention of tiie appellant ran-.t Ihtrofore fail. 

The first contention uigtd for flit, appellant is however in onr 
opinion torrcct Section 77 of the Indian Railways Act requires 
that m a case like this a notice of the claim should be prefcried 
to the Railway Administration within sir mouths fiom the date 
of the delivery of the goods, ind Section 3 of the Act 
"Railway Adniinisiration ” m the case of a St ite Railway is 
defined to mean the "Manager, and to include the lioieiiiinont 
The uotice that iiasgiien to the Goiornment w is not served 
within SIX months from the dale of delivery of the goods and 
the notice which w»s served wuhin sir mouths was a notice not 
to the Manager but t » the Traffic Superintendent , and though 
there is nothing to sliow that the notice^ though addressed to 
the Traffic Superiuteiident, reached the Manager within sir 
months from the date of dclnory of the goods, the lower 
Appellate Cqurt holds the notice to beenfficient, because it is of 
opinion that the Traffic Superintendent should be considered as 
the Manager’s agent in such matters W© think the Court 
below 1 - wrong m law in taking this view 
The learned Vakil for the respondents argued in support of 
the decree of the Couit below that though the notice served in 
this case might not have been shewn to bo sufllcient under the 
law, the plaintiffs were not bound fo prov e the service of any 
notice, want of notice not having been pleadtd m dofence, and 
in support of tins argument the cases of Datej v WarneW, 

Smith V PTitchnreW) and certain other English cases, were 
relied upon Wo are of opinion that that argiimnit caunot 
succeed, regard being had to the terms of Section 77 of the 
Railways Act and to the provisions of Sections 147 lud 149 of 
the Code ot Civil Procedure, winch authorize the Louit to fiaiue 
issues from certain materials besides the pleadings and tj amend 
the I'sncs at any stage of tlu case Xlio objection on the ground 
of ibsencc of notice, tliough not taken in the wiitteii btatomeut 
was nn'ed in irgument, and the objection was uitert uned ind 
disposed of, though hi i oneonsly by the Courts below It c inn t 
tliBiifoic be thrown out on the gii iind that it wa i tspt<idl\ 
p)e ided 


(1) 14 M A W 190 
49 


( ) 2 C t K 699 
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JJnt thoUj»li « o hold th it tho objection on tlio ground of not 
of notice cnniiot ho tlironn out nltogothcr, wo are of opmtoii tint 
ns it wns not tnken in the i%ritton stnteniunt and wis urgid onlr 
m nrgninont, f ho pi iintifFs iro < iititlcd to ha\ o nn opportiiniti of 
tncoting it In our opii ion it will lie snflicioiitl^ met if it n 
shon n tint tho notice strvtd on the 1 s alRc Snponntondent reich 
od the Maingir ttiihin rix hi nitln from the. date of deli\or\ of 
tlio goods 

'J iio cast nuist tliortfori go had to tlio flist Court, in order 
tint it m ij ho disposed of vffi r detormiimtion of tlio pnnt in 
diratt (1 'iho\ 0 11 itli ]iar(ies w ill be at liberty to nddact t \ idi nc 
npoi tilt point Costs will ibide tlio rosiiU 

Ah the appeal is onij on behalf of dofemdant J^o, 1 and the 
gionnd upon which tho appeal succeeds relates Only (o t/i 
liahilitv of dcftndai t No 1 tho decrees of the Courts hilowa'* 
ngai’iRt dolen<lant No 2 will stand 
i] } en! aftn e I <tu I ra-»e reman led 
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Bifon Mr Jv<ttirr StiJramama Ai/yfiJ 
^fr, Jw'tire Ben'^ou 

PIdUiVNNAN Cllim (Pwimipk) pFriTinsrP 

t 

SOI 'III INDIAN innA\A\ COMPANY 
(l)rirM ^\T ) He tovI'Ent-' * 

r drt— 77, no— N tir t /nd '' 

l\ n— ‘•rrr «j , Tnt^f Vn rt7 r 
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no» r-* of tl e • nl t > tl ** IriP r Ml 1 »T 1 f tl il f n Imt < " 1'^'’ 

Tnrl u r“ 

nlrtUffiS CSofl'-as 



NOTICF OP CtiUM. 


387 


l)j It the nntirr was n good notice, if it in f icfc rt vrhtd the Agent Ftrumnau 
o£ the defendant Company witlim the period of six months Chetti 

Petition under Protmcial Small Cioso Courts Act, Section 25, ^ 

praying tbo lligU Court to reti-e tlio proceedings of P. Napa* 

TAN 4 SAUI Ayyar, Subordinate Judge of Kegafttim, in Small 
Cause Suit No. 1117 of 1897 

The plaintiff sued for the wine of a parcel delivered by him 
to the defendant Company of Madias to be carried to Negapatam 
• T he defendants pic ided that the suit tvas not maintainable for 
iraut of notice given nnder the Kailways Act, 1890, Sections 77 
and 140. The plaintilf b id given notice to the Iralhc M inager 
at Trichinopolj less than live weeks alter the consignoient of 
the parcel 

The proM'iotib of the Hallways Act IX of 1890, Sections 77 
and 140, are as follows — 

*'77 A person shall not be entitled to a refund of an over- 
charge in respect of animals or goods 
to MVttSorVTcSrr" earned by railway or to compensation for 
iiV *for the loss, destruction oi deterioration of 

animale or goods delivered to be, so 
carried, unless his claim to the refund or compensation has been 
preferred in nriting by him or on Ins behalf to the Railway 
Administration within six months from the date of the delnerj 
of the animals or goods for carriage bj railway 
"140. An} notice or other document lecjuired oi authorized 

by this \ct to be seived on a R iilway 
Serxicc of notices ou ■' 

Railway Admmistr'i Administration lua} be served, in the 

case of a railway administered by the 
Government or a Native State, on the Manager, and, in the 
caso of a i-ailwa} administered by a Railway Compni}, on tlio 
Agent in India of the R iilway Compiii} — 

" {«) by deliveimg the notice oi other document to tho 
Managei oi Agent, or 
" (fe) by leaving it at his oflice, or 

“ fc) by forwarding it by post in aprepaid litter addressed 
to the Manager or Agent at his olheo and registe’-ed 
under Pait III of tho Indian Post Oftm Act, i 860 ” 

The Subordinate Judge held that the notice wis bad and dis- 
tniased the suit. 
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RisroNsiBirirr as n^Kninjs or goods. 


I’lrmnnaji 'J },(. pi imtifT preferred this petition 

^ ieiiJimrn'flwe foi Potitionir 

s I I \ 

J/’f ,T G Smith ‘iiid Ur U. J Grant lor Ko'»|)L)ii‘itii( 

JuoaMiNT.— 1 ho «juesti(m in tins ci‘«e is uhotJnr tin ‘■'ui 
« ts rijhtly (ItamiKsctl on tin «;roiin(l tlmt the iiotn e ri quire 1 h\ 
law not jjnon to the Katinay Comp in} 

Tlie obligition to guonotico ns i comlitmn pnCiclmt h* the 
reeo\er} of compensation is imposed bj Soetion 77 eif tin Indian 
Kailwnja Act, 1890, and all th it that sect loii requires is that tin' 
claim mu5>i be preferred m writing and m itliin i linnted tunc t'> 
tbo‘'Kiilttaj Adimniatntiun/’ that is, in the pro-^ont ciso, to 
the Itailwaj Coiupaii} [Sectiuii 3, cl vusf (0)] In dismt'Singthe 
suit the '^ubonlunto Jndgo did not find (haf, in fiet, m> n'^bia 
such aa boetiou 77 leijiiirca, was giitii to tho Ihiihvnj Coinpain 
ttself or to its Agent in India 

llo diamiased tho hUit on tliogiouud that tlio notice gt'cn bv 
the platutiff was sened on the TiuHic iMaimgcr at Trichmoix ly. 
whorins It ought, Qudor fcetUon 140 of the Act, to lia\o been 
Eor\td oil tlio Agent in Indi i of thoComjmii} in one of tho inoJts 
prescribed m that section In otlior word-*, the Siibordina u 
Judge has held that u notice, eerred in any tii inner ollu r than 
that prc‘>cnbod in Vctioii 140, is mialid Ihis mow, we ihu'l'j 
13 clc II 1} « r mg, for it is impossible to hold that st r\ ire ‘»t» th ‘ 
JiiilwA) Compiu} itself it its he id othco in I.nghnd iroidtl 
he In cuuformil} wuh Section 77 

It scciiis to usth it Scctieu 140 ivus unacted m order to*‘3'r 
pirties from tlio mcuiiioiiicnce of being obliged to serve tli 
ComjMti} il-clf, !>} rondoriug aeriico on the Agent m I"'!'"* 
oqaualeiit to sorvite on tho principal, and further b} pro' i hr.’ 
that ‘•eriic on tho Agent, though not personal, would K 
sulhciout if elTyeted in either of iho mode-, pointed out m chu* 

(fc) and (f) of tho seetnm 

\\ L do nut lliiuk that Section 1 10 jireclmUa a claimant fr ^ 
show mg that the notice nquired hi Section 77 tlul, in fict,f * ^ 
the Agetit, within the* limo limUtJ, thoiu*h not ill one 
meKlci prescribe el in Section 110 

'1 he* c isi *if J/*' ^fcrelary if iiln'e Jor In fm m Co 
ChQnl r<J Ul ir{^) which ihi liorii 1 coun-'iJ /or the* Co 


(1)1 U I.,2tC*l Co'3 
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Ijvs ilrjwu intr attcutioii in connection with nnotlitr point, penantun 
supports tho \ioi\ th it \\L li ivo takon ns to the construction to Chetti 
be pHceil on Section 110 I Rj 

M 0 must, therefore, set .isido tho decree of the Suboidmate 
Judjo, and direct that tbu suit be icstortd to bis file in order 
tliat the plaintiff maj shoii, if ho is in a position to do so, that 
ibe notice of claim addressed bjr him to the Traffic Manager did, 
in fact, reach tho Agent within tho time prescribed b} bection 
77 If this point Is found in fa\or ol pliintiff, the Subordinate 
Judge will then proceed to dispose of the suit on the merits , if 
it 13 not 50 found he will dismiss tho suit Costs in tins court 
■"ill be co«ta m tho amt 
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ORIGINAL CIVIL. 

Before Sir L. 11. Jenhns, Chief Justice, and 
Mr, Justice Cl owe. 

THE EAST IXDIAN RAILWAY COMPAN-i 

(Second DtrENDANts), Api BtiANTs., 

V. 

JETHMULL RAMANAND ani> Ahoiati 

(PLAINTIPIS), llESlONoyNTs'*^ 

ll III aj-—Cl<^im against U ill/ aj Co ujianj —Notice of iini—haili aija 
Act (IXo/l&^O), Sccliojij 77 and 1 10 
TLe plamiills ^uod the B B A C I Kiilnijr Compauy md the Last 
Indian Kail way Company lor daronges for non delirery < t voi da alleijed to 
have been dcliTcred at Ohazial id for coiireynncc to Bombiy On the 10th 
llaj 1898 From fjbaziabad to Delhi the raitiTay line beluiiga to thcEist 
Indian Railwiy Compini, and from Delhi to Boinbaj tlie line is that of 
theB B A C 1 Railwiy ( oinpinj Both (.ompaaiei nere therefore 
made defcndinta in the suit On the merits th suit uas dismi sed as 
BRamst the R B. A (. I Railway ( ompaiiy but a decree «is pi sed 
Hjrauist the Fast Indian Railway Company lor Ks 4,ol7 It appeared that 
no notice ol plaintiffs tlvim under Section 110 of the Indian Railways Act 
(I\ of 1890) had erer been directly addressed to tho East Indian Railway 

* Suit ho 217 of 1399 , Appeal No 1153 
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F I Rv Comj'aiij llio pT'iintilTa relied on n nonet ditid tin. 2Mli Julj b 

Jvthwoll Imd nddri'tsod to tin GtnerO 'I raflic SIaiia"( r of t!ie li H A 

llaTnanftnd ^ ^ llniUvny Cnm(> mj , making ft claim ngaitist tint Company Tlicht 
trr Compan) had at once informed tlie F ixt Indiim Hnilnn} rompinj cf 
tl c phintilTs’ claim and hod }.iicii notice tint, m ci‘<c the plaititifTi “HpI 
tlicin.tlitj o null! tap ct till Fast Indian Iliilnny Companj to be irali tl *' 
expense® ^ iirther com®f>oiidfctice took phcchctwcen the two (’ompici'-s 
witli rtftrcTice to the | UiiitiiTt>’ ilnm, and on the oKt October, lb '3, the 
Solicitors of the fist Indian llailwvy Comjnny wrote to the plainiiFi 
Solicitors nsfolIowH 

Dtin Sms — Your Iciior of the Slat instant to the address of the Giiic 
ml Traffic Manager, U ll A C I lliiilfiny, Bombay has In tn hanik 1 to 0* 
li} oiir cin nts the East In lian llailHn}, Cnlcutti, cl inning on I"*! ’'If 
joiir clients a sum of Its 7 1 57 iMinK the tirnount of loss atleg 1 to I ate 
hull eii-tairicd »n n.s|iect of short dclitcr^ of 'W) and IJobagsof wli-it 

1 In tile of I ajK-rs has jiist hetn handed to ns nnd wo "ill write to jeii 
further US eooii «a we hn\c hud m opportuimy of going lhrt)U{,li muc 

Yours futlifully. 

(Signed) Morgan A Co. 

Till r Lottri h< Id that tti this letter tlic Solicitor# of tl e * 
I ml I in K iilwa} Cs*mi>anj treated tho eommnmcatioiissent to them I J 

IJ B At I I»ail»va> < ompanj ns commiiiiications affectiiig llicia ehti 

and tint the I I itailwiiy Coinp.in^ could not afterward# ny I’at ll« 
iiotici of el urn gill n h> the pi iintilfa tothe B BAG I II nli'aj f ‘ 
p III) and rorwnrded to ihcin (K I Kitlwa^ ( oinpnn^) was no notice I 
till rti tti It iIiL I I iintiffs inii<t ho held to h i\o git cn them nutne thn 
the B 11 A C 1 UiiIaii) Comping imd that Hiich n >tico was gocsl 0> 
npicai— 

If 1 1 (rcscrsiitg iho dn r«t and dismissing tho nuil), th »t im mf’ ei'B' 
n till tia I been gum t » til* Iasi Indian Kinlwii) Compam iinJir'^'e 
tions 77 and 1 1 > id the It »il»n^s \cl(I\of 

Anr\L frniii 'J’j ilijt, I biut to rccuitr dairngis for noiwltl'* 
acrj of g lo'is 

'lliu jilaintifT# wtn con ini*isiuit .igc'iita Jii Ilotnlnv, nod tl'/ 
nlli god that in Mn\ tlicir coiistitiicnls Jl.irda) al (JociiM "'t' ^ 

Ii 111 di 111 ( rill to tin ilifindanl Conipiii} at tilia/nl'id l«o c 
Kigntncnts of wluat, connstmg of 1,000 lugs nnil 000 I ag*, f f 
tr msmissi m t<« Ilomba^, nnd hiul furwnnU J to tin tn {tin ) 
iHs) two rnilwaa n cti|>tii in r«*'|)t*cl tluriuf, ondomid lu 
b\ Ilartlijnl, ngnnst winch ll»i hud ndvnncetl Jls. 

J{« ri spiotmla. UfthefirKt cotisi,giiim nt, IiowiVi' < 

'00 b igs, an 1 of the second onli 070 bag's, imd b*-* n dihrirr^ 
tn till m I'l IfO’iibij, nnd th»y tltitnid to n cn\or tho ralt*'**^* * ^ 
big’s not dtliii fid, ri- , SO" I ags ntid JJO Irij's. 
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In coming from Ghirialnd <o Borabaj tlio goods in question E I R 7 
Ind to tnrel in wagons mid over the line of tlie East Indian jetbmnii 
Kailwaj* Company as far as Delhi They were there tiansferred EatranaTid 
to wagons belonging to tho Bombay, Baroln and Central India ' 
Raihvay, nnd travelled from there to Bombay on the line of the 
latter Compain , imd dnnng that part of tho journt} wtre in 
ih^rge of the «erv lilts of that Companj The plaintiffs, tlieie 
fore, filed tins smt against both Compi^nies and both t ompaines 
filwl written statements denying the reenpt of the good- and 
contesting tho plaintilTs’ claim Tliij illoged that incorrect 
figure^ bad boon fraudnlently enteied in the rai!« ly in Lipts by 
tho Railway clerk at the instigation of and in collusion with, 
the consignor II irdanl at Ghariabad, and that the fiOObagsand 
125 bags m respect of winch the plsinfilTs claimed had never 
realJv beendelnered bj Hardaial to tho Fast Indian Railway 
Company at Gln/nlnd for transmission to Bombay at ill 
In their nrittin statements both tho Railway Companies also 
rai ed tl e point as to whether the plaintiiTs had given notice of 
theirchim as required b\ Section 77 of tho Railways Act (IX of 
1890) The P( ction IS as follows 
77 A person slnll not bo entitled to a refund I au ovcichar^o in res 
p'Ctf f fit imals or poods carried by rail lay 01 to cnnipensati n for the 
loss destruction t r deterioration of amroals or goods delivered to be so 
carried unless Ins claim to the refund orc< nipeneation hns boon preferreil 
in ivnliTig 1 y him or on lus 1 d nlf to tl e Railway Administiation within 
SIX months from tlic date of tho delivery of tic nnmal ot i, ods f r 
carrnpe by railway 

B >th the Railways were administered by Railway Compames 
(see Section 140 of Act IX of 1890) 

The East Indian Railway Company allege that neither the 
pliintiffs nor then constituent Hardayal had given them any 
nonce of claim at all The Bombay, Biroda and Cential India 
Baifwav alleged that no notice oi claim bid! eon receiv ed “ bv 
the agent of the Company until after the filing of this suit, a 
peiiod of eleven months from the date of the said railway receipts 
Both the Companies, therefore, contendul tint this suit wis not 
maintainahlo 

The goods in question were alleged to have been lUlivired to 
tile Fast Indian Railw ay Company at Gli iziab ij f r tinnsrai'-su n 
to Bombay on the 16th May 1898 The notice tf tlaim relied 
on bv tho plnmtifts was dated the 28tli Juh 1898 lhis«!uit 
was filed on the 28th April, 1899 
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a consent of Jiulgt*sordir Iho suit nus sot doini for Leirnijj 
on prtlimmary issues n« to notice It cimo on for btirnig lo- 
foro Tjabji, J, on tlio 2nd April 1900 Tlio following ii'Ulj 
wt-ro raised 

1 AMiellmlicpUintirrsclninwasprcfcrred jti«ntiiigb) Linoriin 
Ins lipbftlf to the Adminisii-vtioiis of the two dofcniiatit C itiiiianii's or to 
oitho" or whicli of such AdroinistrAliotis iMthiti •'ix months from tl e cl>'i 
of the alleged dehviry of the pliiiitiira goods for cnrrnige 

2 "Whotlicr if t> ere wtreanj irre^lnrit^ oi insunicicncj inlKnolic 
given to the defendnit Cotnpintcs or cither of tl cm the simt lu' n I 
he«.n waned by the Comjianics and each or citijer of tl cm 

3 \\ hetber ilio said two Companies and each of tlicm are not c topptd 
from rnising the dtfiQCO cmboilicil lu issuo 1 

Tlio notice of clmni relied on w.is the following It tter dnttil tl“ 
28th Juh 189S, addrtsstdb} tbo pluiitifTs, not to tlioAgint 
but to the Gi m r d Tmlbc Mniiigt r t»f tin 11 B AC I. 
Compinj at Ilombii 

i^OMilay, 2Sth Juhj I*”'' 

THf GK^FnA^ TIIAFUC MA^A^.FR, 

II n A C I Railway, Rombo} 

Drm itb refer* mctoi’it Itadwoy Receipt Ao 7 0/forJ,'''00liP* 

wheal, duod loth May list, ronsigned from Ghatial ad to ( urnac IlnJe 
we l>eg t • inform jail that this Railwnj Receipt wtis tlolmrc 1 to ib 
R illi IIo ther? to whom \ou deliicrcd only W 1 igs out ( f this c tai.ti 
ment the r< matning 1 it.s < f wliith you were miahle to delireri n bc*i iH 
of not rreen in^ the fcoo Is 

riease i oto tl at we have now pui I Rjulwny fn ight tow ii duty »' d ' 
p r cent lalce of the goods {which was | nd to iii ly Sfts'rs 1*1^' 
JlrOthers) to 31<f rs Itilli llrothers nn andrliveri d W) Ikses 
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Bombny cent the folloiruig tologrxin to tlio Goneril Tiaffic B T Ry 
Manager of the Eact Indian Hallway Company at Calcutta — jetbmnli 

C 61 Tour 17 G C of S'^th Ultimo Our District TiftfUc Supermten BammaDd 
dent, Bandikui, T-ircd your District Imlllc Supennteudti t Tuudla as ““ 
follows — Tour 6071 C of iJlst July ISas re (jhazivbnil C C B Inv 2^7 
of 2t)tli May ISaS TrucLc Noe 4 7< 21C, 103'1 (not 10327) contained 
ponds under Gliazialiad in\ oice 301 and trnck No 114J coi tnined goods 
under Ghaziabad invoice 07 and not m cnniioctioii with invoice No 2^7 
as stated in your letter Ilnvc further etiqmr cs m ide an 1 advise result 
early Me««age end* t orcipncc h is submitted claim foi over Its 0 OUO 
and reque ts settlement iviiliin a week otherwise interest at J percent to 
be charged Please rcnly carlj 

On the 14th Septemhor, 1898, tlio Gencial Traflic Manager of 
the East Indian Hailway ttlegraphcd to the Geneial Traffic 
Manager of the Bombay, Baroda md Ceoti il India Railway as 
follows 


S9 G C yonr wires Nos C 7b, C 77 of 7th September, 1898 Please 
repudiate claims for »00 bags under invoice No 2‘'7 and )2u bags under 
invoice Ko 30J (not SOS) Mo hnie good grounds for supposing short 
tendered, and are prepared to contest Letter follows 


On the ICih September, 1898, tho General Traffic Manager of 
the East Indian Railway Company iddressed a longlettei to tho 
General Traffic Manager of the Bombay, Baroda and Central 
India Railway Company , confirming his last mentioned telegram 
and discussing tho plaintiffs’ claim This lettei stxtcd the facts 
that had been ascertained in the inqniiy, showing (as he alleged) 
that the missing bags in icspcct of which the plaintiffs claimed 
had never been delivered for carnage TIic letter concluded as 
follows 

19 I consider under the rircnmstanccs we have good grounds for 
contesting the claim and I shall I e obliged ly your letting me know 
what stops the owners of the goods in Itombay propose tiking in the 
matter Eailway receipt enclosed 

A copy of this last mentioned letfcci was sent by tbo writer 
(the General Traffic Manager of the East Indian Railway Com- 
pany) to the Agent of that Railway tor his information He 
enclosed it to the Agent with tho following letter 


To 


The Agent 


East Ivniav Raii-ww, 
Gevekal TaAVric Managers Opiice 
Oalcuila tClh September 1893 


Dear bra, — I enclose for information copy of my letter of date to the 
General Traffic Manager B B A-C I Eailwny, repanliiig a senon® ca«e 
of alleged shortage of 621 bags from two consignments despatched from 
(ihaziabad under the al»ove quoted invoices 


SO 
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I hare arranged for the District Traffic Sapenntendont Tundia to po 
into the matter thoroughly with the Deputy Inspector Geueml Gorcrn 
ment R-ailw ly Pohce AUabahad to ascertain what fuither steps should 
III the meantime be taken, as u is likely that the case will b" pres'C'l 
nnd probably end in litigation 

Due notice will be taken of the neglect of the Gbaziabad stiff ml 
gGno’'aI want of eupernsion 

T will keep you advistal as to what further transpires — d.our« Ic 
(Sd) G nODDLESTOh 
Offietatintj General Trajfio Aftnajc'' 

In accordnnre with the request contained in the above telegr^^ii 
of the 14tli Septornbor, nnd the abo\e letter of the 16th Septet 
her, the General Traffic Manager of the B B A- C I 
repudiated the pl.iintiffs’ cKita b} the following letter addressed 
to the plamtifffi 

Gfnebai Tkifpic SlANAGrBs Offjcr 
Jlomhay, 22ni StpicvileT, la'iS 
To 

Lala Jctlimiill Kanayahl 

Kalbadcn Road Bombiy 

SiB-“\\jth reference toyout letter dated the Ist ultimo in com ect cn 

With your dai n for on alleged short deh\ cry of ''00 bags w lieat cniisigUS'l 
under Ghuriabad to Carnac Bridge Inroicc Ao 297 of 2CtIi ilay. 

} our subsequent calls at this office I beg to luform you tliat 1 1 are 
heard from the General Traffic Manager, East Indian Railway, and he n> 
f rnis me that after very careful enquiry he finds that the ^>00 bag^ were 
abort tendered for despatch at Ghaziabad and that the receipt granted 
the sender was erroneously made out for I 000 bags instead of 500 1 ac« ®* 
actually received by the Railway 

Under the circumstancea I hare been requested by the General 
ifaiiaper, last Indian Rnilwa), fo repudiate your claim lu tins ca»p 
PI ca«c address jour further correspondence to the General 
Manager, East lodiao Railway, Calcutta —Tours Ac , 

(Sd) T F -WOOD, 

De^iUj General Traffic Hanajer 
B B A C I 

On tho 2lBt October, 1898, the General Traffic Manager of 

B B (.I 0 I Railway Coropanj recoi>od tho following Jotter froo* 

Messrs Pnyno, Gilbert and Sajani, the plaintiffs’ Solicitors 

Sib— dVo hare heco consttlteil this morning on behalf of our che'*’ 
Xfessrs Jcthmull Kanajalal with reference to short deliicry of 5^ 

12 bags of wheat out of a consignment of 1 000 ar d oOO bags re<pect3'^ 

t- IrtTjlie 


co^ 

to them the loss sustained by them by reason of such short deliH'J* 
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hive hitherto failed to do so on the ground that only 500 and 375 bags e I Uj 
were ID the fir«t instance dclirercd to the Company by the consignors « 
e may state, however, that this ground is entirely tintciiable inasmuch Jothmull 
ns the Company had passed a receipt for 1 000 and 500 bags, respectively B,a manB nd 
We are, therefore instructed to demand from you paj ment of the sums 
of Es 0,03713 6 and Rs 1,400 1 e respectively being the amount 
of the loss in respect of the short delivery ns aforesaid and to give you 
notice, which wo hcreb) do that unless the said two sums are paid to us 
or to onr clients within one week from the receipt hereof our clients will 
late such further steps in the matter to recover the same from the 
Company as they may be adviced holding the Company liable for all 
costs and consequences Tleasc also note that our clients will claim to 
recover interest on the above two sums Irom the date on which they sent 
you the debit note till payment 

A copy of this letter was next day sent by tlio General Traffic 
Manager of the B B A C I Railway to tho General Traffic 
t Manager of tho East Indian Railway Company enclosed with the 
following letter 

GESEtiL TRirric Uavaoebs Orricb, 

Scmihay 22«d October, l'?08 


To 

Tho GcaerallrafGc Manager, 

East Indian Railway, 

Calcutta 

Dzaa Sir, — W ith reference to your letter No 10148 G C of 23th Sep 
ember, 1893, 1 beg to send herewith a copy of letter dated 31st instant, 
1 have received from Messrs Payne, Gilbert and Sayani, the consignees 
bobcitors, lor your information, and shall bo glad to hear from you in the 
matter by wire, if possible 

Rindly note that in the ovont of sml being lilcd ngnin«t this Railway 
w e will look to } oui Railway for all the txjicuscs that may have to be m 
curred m cnnecectiou with the case 
Yours Ac 

(Sd) BUIJMOUAN LALL 

for Qenerai Traffic Mixiiajer 

On the 25th October, 1898, tho Gcnoral Traffic Manager of the 
B B A C I Railway rtphed to Messrs Payno, Gilbert and 
Sayani as follows 

fiKVTLEsits — In ackuowlc Iging tl c rcccq I of 30iir letter clatt 1 tho 2lst 
October 1S98 I beg to iiifroiii 3011 thns wo haio scut a copj of it to the 
General 'iraflic Manager, Fast Indian Railwa3 Calcutta and no time will 
bo lost in communicating with )ou as soon as wo Lear from him 
Yours Ac 

(&d) F W HANSON, 

Dtputy General Traffe Manager 
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On. the 27th October, iS08, the General Traffic Manager oJ the 
B B C I Ra'Iwaj wolo a fnitberletter to Messrs Piyne, 
Gilbeit and Sayani, tbo plaintiffs’ Solicitors 

GEM’iEifgN, — In continuatiOD of my letter Nos 2188 — of 25th inslant 
I beg to inform yoa that 1 hare since Jieird fiom the GenerM TrsiKc 
Minagcr Past Indiau Railwaj, Calcutta find he has requested me to repu 
diato your clients* claims, Inch I hereby do, for reasons stated in tay 
letters Nos C 2138 — 12 and C 2207 — 31 of 22ud September, 1S25, coyoor 
clients 

Yoors Ac, 


(Sd ) P W, HANSON, 
Pepuiy General Ttafic Mc-jv'qer 
On the same day the Goueral Traffic Manager of tboB-I 
Bailivoy Oonipany eneJosed to the Agent of that Company the 
above letter of the 22nd Octobei from the B B C I Railway 
Company t 

On the Slst October, 3B98, Messrs Moigan and Company, the 
Solicitors for tlio East Indian BaiiTvay Company, addressed 
following letter to Messrs Payne, Gilbeit and Sayani, the plaiti* 
tifla’ Solicitors 

OatwUa, 8Iil OcloW, 1S'’S 


To Messrs Payne Gilbert, Sayam & Co 
Dear Sirs— Your letter of the 2Ist instant to tho address of lli® 
General Traffic Manager Jl B A C I Railway, Bombaj, has been bondfe 
to tia by our clients the East Indian Railway Company, Calcutta, cNn 
mg on behalf of your clients a sum of Rs 7, 4J7, being tho omonnt of Iw’ 
alleged to have been sustained in rospect of abort delncry of SOOoc^ 
bai,s of aThoat 

Tho file of papers has jiiBt been handed to us anil we will wnto to js' 
further as soon as wo bare had an opportunity of going through same 
Yonra, Ac , « 

(Scl } ilORGAN A Co 

Tho above letters were put m at tUo hoarvug of tho prelitnm »’'y 
issue before TrAWr, J, and oral ovidcnce wo9 taken 'IhofoHo*''* 
mg were tho rasterml facts cstabJishod by the oral cvuIePCG *** 
stated by Traw/, J , w bis Judgment 
Tho General Traffic Manager of the B A C I Railway CoiBp/‘''J ^ 

I etii examined nml ho establishes these focts, namelj, that tlio e 

that Company if generally managed by himsolt ; that ho is tho hciwl nf 
'I raffic Department , that lie ordiinrily, and wiihotit express instnicl'®® 
from the Agent enquirrs into all complaints made in regard to tlic * ^ 
delivery or dclcntioii ol good*, that ho ordinarily, nnloss tlioai“®"’^ 

T} large admits orrefascs to fldmit claims without any diroct 
to tlio Agent , and that if a notice tt served upon iho Agent H 
woitl I ordinaril) send IneJl tl e notice to him ns General Traflic Maracrr 
lor jiiTcstigfltion 
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Ho further Cstabbslics tho fncti tint m tho p^rtictihr c-iso ot the B B e I Ry. 

AC I Eiilwiy Comjvtnj the Apciit n the held of all the, ttrioiis depart- v 
men’-, each of which is a soparato ai il muependent departmeut having a Jethmull 
‘•eparato head of Its own for instance, there is an Audit Department, a 
LoLomotiio Department, a frinic Department, and so on, that the 
General Trafhe ilaiiagcr onlj looks aflii the traHii. and is not coneeined 
avith the work of the other departinoiith m aiij iv ay , and that all these 
various departments — the oHices of these aariuus dopaitmonts — ore to ho 
found in the s.imo huihhng Imt hi separulu looms, and that iho office of 
tho Agent of tho Kailuay is also in llio *amo huilditig hut in a separate 
room. 

Under these circura«tance'«, it is contended on holialf of the plaiutiS 
that fervicc of the notice in question in tins suit upon the General Traffic 
ilanagcr of the B B i. C I Railway Company in Bombay at this particu- 
lar building where tho office of the Agent is located, is and onghttobo 
considered good 

On tho other liand it is contended on behalf of the defendants that Sec 
tion 140 of the Raihrays Act is osrIusiic.and tint m reality when it says 
the notice «wy be 'crvcd on tho Agent it redly means that that w the 
onlvway in which it can be scried, uamcly, on the Agent and the 
doctrine of mentioning the one as excluding tho other is relied npon by 
them. 

The notice relied on bj the plaintiffs was their above letter of 
the 28th July, 1898j (^wpra paqe C72) which was a notice, nof io 
theAgpniol the B B A. C I. Railway Cocnpiiiy, but to the 
(Jeneral Traffic llanagei o£ that Company On behalf of the 
Agent of that Company (Colonel Oliver) it was stated, and the 
Statement was accepted, that bo knew nothing of the plaintiffs' 
claim until May, 1899, after the Smt was filed 

No notice was ever given by tho plaintiffs to the B. I Railway 
Company, but the B B A C I. Railway Company had notified 
the E I. Railway Company of tho claim which the plaintiffs hud 
made (see supra pago 672), and tho matter had admittedly come 
to the knowledge of the Agent of the E I Railway Company 
within Ell months from the dale (May, 18T)8) at which the goods 
were alleged to have been given by the plaintiffs for carnage 
(«ee supra page b73) 

For the B. B AO I. Bailway Company it was contended that 
tho notice of the 28th July, lt>98, was insufficient under Section 
140 of tho Railways Act (IX of 1800), because it was not served 
on the Agent of the Company, nor did it come to his knowledge 
within SIX months of the delivery of tho goods for carnage. 

For tho E I. Railway Company it was contended that it never 
had notice of tho plaiutiffb’ claim ut all Tlio only notice given 
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to it was a notice by tbe B B C I Railway Company tint m 
case the plaintiffs sued tbem they ivonld claim against the 11 I 
Raihvaj Company ^see s«pr<j page 676) 

I'yabji, J j held that the sefvice on both the Companies " is 
sufficient He found all three preliimnaiy issues in the affirina 
tive for tho plaintiff As to the B B & 0 I Railway Company 
ho said 

Now I have come to the conclusiaa that there lias boon good scrvic'* of 
tho notice in question in. this suit having regard to tbe evidence irhicli 
the General Traflic Manager has given and to tbe position which he occii 
pies and tho independent anthority which he has of mvestig'^tmg 
matters 

Ihough he 18 not tho Agent within the meaning of bection HO yet be 
an impoTtant oSicev-»ono of tho principal officers of tho Company an 1 
although service upon him may not ho service upon tho Agent yet 1 hold 
that service upon him is service upon tho Kailwny Admuitstratien 
According to my viow of It the object of tho section is not to »brew 
obstacles in the way of a plaintiff rccoienug in a suit but to protect the 
Railway Company against stale claims— against claims that may he 
sprung upon them long after the goods have been delivered to thorn a°<l 
therefore enjoins the duty upon claimants to make their claims withmo 
reasonable time so as to enable tho Railway Company to make enquiries 
and if satii'fiod of their jnstico to pay tho claims Every one of the»e 
requirements has been complied with to the present case 
Not only is the General TiafRc Manager a very important ofi ecr of 6 ■'* 
Company — so important indeed is ho that it is ho who has declared 
written statement to this caso— bat he is tho principal off cor cl arged with 
tbedntyof investigating claims made against tlie Company R 'cems 
to mo therefore that if I were to hold that this notice was not scrr 
upon the Company, I must bold that Section 140 matead of being on 
enabling section where it says that service way bo made on tl c Agent m 
au esclusvve and compulsory section which would be nbsunl since it H n 
raittcd that semco of a notice at tho head office of a Company m F nghn 
would bo perfectly good It is therefore not an exclusive section 
indicates one mode in which a roticc may be served but m roy opinion it 
does not oxcludo other modes if the Court thinks that the notice J as bo®n 
brought sufficiently to tho cognizance of the Railway Company 

Therefore, so far as regards the B B A 0 I Railway Companj I hold 
that tho Railway Administration has been served 

As to tho E I Railway Company, Tvaeji, J , hold tho 
of tho claim givonifiy tho B B A C I. Railwaj Compnny to 1 * 
E I Railway Company must be coubidcrod a notice ' 

tho phintifTs and that it w is aufficiout Ho was of opinion 
tho letter of Jlessrs Morgan A Co , tho Solicitors of the 
Railway Company, to Messrs Payiio, Gilbert and Sajnob ^ 
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pl5inti£F-«’ Solicitors:, ^EThibit N) dated tlio Slst Octobei, 1898, E I Ry 
page G76) was conclusiro in tho matter He said jethmnii 

ITieu comes Exliibjt N, wLicli w A letter from the Solicitors of the E I RsD’ananiJ 
Lailway Company to the plaiiitills Solicitors, Messrs Payne Gilbert and 
bayani, dated the 2lst of October, 18*^ (supra paqc 670) 

In this letter the Solicitors of the I I Hallway Company treat the 
coroniunications sent to them by the B B A. C I Railway Company as 
communications affecting themselves and after having corresponded with 
the B B A. C I Railway Company they now correspond directly with 
the plaintiff It «eeras to me therefore that whatever might have been 
the position of thing® if Exhibit N had not been written by the Soln-itors 
of the E I Railway Company )in winch they treat the correspondence as 
affecting themkelves and put themsches in direct communication with 
the plaintiff s Solicitor®, it seems to me that it is non too late for the E I 
Railway Company to say that tho notice they received from the B B i, 

C I. Railway Company was no notice fo them of the plaintiff s claim. 

1 quite admit that there is a great deal in what Mr llacpherson argued 
before me, that the letters of the B B iC I Railway Company to tho 
E. L Railway Company were icltcts rather potting forward a claim of tho 
R B & C 1 Railway against the E I Railway Company than a claim on 
behalf of the plaiutiffs against the E I Railway Company, and I also say 
that there is a great deal of force iii the contention of the B B A. G I 
Railway Company that tho plaiiitiflsnorcr directly made any claim against 
the r I Railway Company, that there was no cliim of the plaintiffs 
against the F I Railway Comjmny, ond that therefore the B B A, 0 I 
Railway Company could not commniiieato nny such claim to tbe E 1> 

Railway Company 

Therefore if it had not been, foi Exhibit N I •hould have had consider 
able diffienlty in holding that the plaintiffs had made a claim against 
the E I Railway Company, or that the P. I Railway Company had 
regardedthe claim sent totliorabythe B B AC I Railway Company 
ng a claim made on behalf of the plaintiffs 
But whatevei might otherinse bavehccu my doubt upon that point, 
that doabt seems to be removed by this letter. Exhibit N Therefore I 
have come to the conclusion that tho notice of the claim given to the E I. 

Railway Company must be taken to be & notice given by the plaintiffs or 
on behalf of the plaintiffs, though made through the B B A C I Railway 
Compiny, and tliat It was so treated by the£ I Railway, Company, and 
that as that notice was admittedly given within six months tbe notice 
so far as that Company is concerned mast bo treated as good 

The plaintiffs having thus succeeded on the preliminary i-sues 
the case Tvent to a hearing on tho merits The Court dismissed 
the suit aa agun«ttho B B A, 0 I. Hailway Company, hut 
passed a decree against the E. I. Kiilw ay Company, for Bs 4,G1 7. 

The E 1 Railway Oompana appealed, and on appeal again 
raised the tjnestion as to notice 
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Scott (Aclvocite General) and Kxrhpatricl, loi the Appelhiits 
(G I Railway Companj) —The notice icqaned by the Act is 
a condition precedent, and, if not duly given, the plaintiffs’ sait 
must fail No notice at all was gi\en to us by the plaintiffs The 
only notice we had was a notice b} the 13 B A C I Railwni 
Company of a possible claim, not by the plaintiffs but by tint 
Company, against us in case tlicj had to pay damages to tlie 
plaintiff Further, we saj tint the plaintiffs’ notice to the B D 
A C I Railway Company was not a valid notice under the Act, 
for it was guen to the Traffic Manager and not totho Companj or 
to the Agent Ihe plaintiffs’ claim did not come to the Agent s 
knowledge until after this suit was 61ed If the notice to the 
B B A C I Railway Company (as we say) was not valid, tl e 
fact that it was brought indiiectly to our knov ledge could not 
bo a valid notice to u** Tbey refeiied to the Railways Act (Ik 
of 1890) Sections 77 and HO, and Section 3, clause 6, Secn^ary 
of State for India \ Di 2 ^cha»dW , Penannan v lS'ou</^ Indian 
Bailwaij Companyi^y , Garton v Great IVestern Bailvay 
pany(^) 

Lot ndet (with Itnctartly) foi Respondent (plaintiff) — B is 
plain that the £ ict of tlio plaintiffs’ claim came to the knowledge 
of tilt Agent of 'lie r T Railway Companj We submit tint is 
sufficient The letter of the appellants thomselvos Bho««t^il 
h id notice of the pi unliffs cl iim 1 ho lettei of the 27th October 
(page 07o) sli >W8 tho plaintiffs’ notice of claim was considcrf* 
as one for the F I Railw ij Compani It is clear the up] 
Companj accepted the plaintiffs' notice That is shown bj tl eir 
attornoj’s letter of 3lst October (s« 2 >ra page G76) ILatleftei' 
la c(]ui\alciit to sayng tliat the Railway Company had got tl ^ 
plaintiffs’ notice It is snilicicnt to satisfj Section 140 of Act Ik 
of 1890, if tho notice reaches the Railwaj Company hj other 
channels than tlioso mentioned in the sections Garton v Grcd 
ll'estern Ita In ay CoiipanyW 

Jksm>s, C J — On the ICtli nnd 19th of May, 1898, Ilardifs 
Singh Gocnlcliaiid dcliverLd to the Inst Indian Ra'l'^"^) 
pany at Ghazialiail certain liags of wheat for earn ige to Bombi' 
Rnilwaj receipts were issued for 1,000 and 500 bac», and 
Font to the plaintiffs, traders in Poinbay, bj ITardnval, who dnV 

hundiit against the receipts for Rs 7,500 nnd IN 4 000 


(1) (1800) 24 Calc TOT 

(3) (185S)27LJ (QM)37.t 


(2) (lS9ft) 

(1) (18^s) " 
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plaintiffs accepted, and in dne course paid the hwidi^ On pre e i Ry 
mentation of the receipts by Messrs Ralli Brothers, to -whom they ^ 
had been endorsed by the pluntiiTsthc Railway Company deli Rania™Md 
Tered only 500 bags in respect of that for 1,000, and only 375 
bags in respect of that for 500, and lliej issued certificates of 
shortage to that effect 

p 

To come from Ghaziabad to Bombay the goods uonld pass 
over the Railways of the Fast Indim Railway Company and the 
Bombay, Baroda and Central India Railway Company, and so 
both Companies have been made defend ints to tins suit in 
which the plaintiffs piri by theip plaint for the iccovery of 
Rs 0,037-13-6 and Rs 1,400-1-8, and interest, is tho%aliie of 
the goods not dehvered The suit m as heard by Ttabji, J , who 
dismis ed it against the B B A, C I Railw ly Company, but pass- 
ed a dcorco for tbe plaintiffs a/amst the East Indian Railway 
Company, ordering thorn to pay to the plaintiffs Rs t,617 and 
the costs of tho suit 

From this decree the East Indian Railway Company have 
appealed on two grounds first, they say that tlie notice required 
by section 77 of Act IX of 1890 was not given before the insti- 
tution of the suit, and, secondly, that the plaintiffs aro not the 
proper persons to sue 

I will first consider the sufficiency of the notice The appellants 
contend that this question is governed by Soctioos 77 an 1 140 of 
Act IX of 1890 Section 77 provides that a person shall not be 
entitled to compensation for the loss of goods delivered to be 
earned by railway, unless bis claim to compensation had been 
preferred in writing’ by him, or on his behalf, to the Railway 
Administration within six months from the date of the delivery 
of the goods for carnage by railway Railtiay Admimstrafion 
m the case of a railway administered by a Railway Company (as 
the East Indian Railway is) moans the Railway Company, and 
this expression includes any persons, whether incorporated or 
not, who aro owners or lessees of a railway, or paities to an 
agreement for working a railway (Section 3, sub sections 5 and 6) 

It IS provided by Section 140 that 

Any notice or other doemnent required or autUonzed by tins Act to bo 
served on » Itadvrsy Administration may be served in the case of a 
Itailwny ndniuiistcrod by a Railway Comping on IhoAqcnt in India of 
the Railway Company 
61 
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(a) bj delivering the notice or other document to the Agent or 
(h) by leivnig it at Im oIBco or 

(c) by forwarding it by po<<t in npicpaid letter addressed to tie 
Agent at his ofGce and registered under l*ai t III of the Indian 
Post Office Act 1866 


e 


It IS coneeded that the requirements of this section have not 
beon observed bnt it is urged that the section is not ovhaustivo 
as to the methods of striice, and does not prohibit service other 
wise than m the manner there indicated, so that it be a service 
that would be offeclive in those cases where Art IX of 1800 ilo( 
not apply Jlr Justice Tyadji has accepted tins view and has 
held that the requirements of Section 77 have been sitiified 
While the case was being irgucd in this Court, it was thought 
desirable that \\c should have before us the several Acts rcUting 
to the East Indian Railway Company, nnd this has occa-iowcl 
some delay as they had to bo procured from clsOTvhere No« 
they are bofote us, but unfortunately s nee their arrival tie 
plaintiffs ha'e not been represented by counsel, so that wo hare 
not had the benefit of any argument for the plaintiffs on the 
several Acts iclating to the Company We have however, 
perused them and wo think that it was lightly said hj the 
Advocate General that there is nothing m the Acts thatail\nncc< 
the case one way oi ♦ho othoi. 


It IS then, in the first plaio necessary to o'tumnie the terms of 
Section 77 It requires tliat tlio claim should bo preferred iii writ 
mg by or on behalf “f the person aggrieved, and that it shoul 1 
bo fio pieferred to the Railway Administration within the iff 
scribed period In tins case the plaintiff bnsnot hiinsclf profcrrn 
a claim in writing to tlio Last Indian Railway Company, but d 
18 said that a claim in writing litis been preferred f « Ai’ hfh«!/ 
For this, reliance is placed on certain corrospondonco to which 
must now loftr in detail 


As oarly as tlio 28th of July, 1898, tho plaintiffs wrote 
pago 672) to tlio Gonurnl Traffia Slnnnger of tho B* H ^ ^ 
Railway, onclosing a debit note in respect of 500 nnilohrcris 
bags and asking for pay mentof Rs 0,037-1 8»l', and follownl ihi 
with another letter on tho Ist August, 1 898 (miprn pago C72), m 
winch t! oy intinntccl that if tliev were not paid within a wrt 
thi y w oiild charge interest at 9 percent On tho 22nd September 
1808. tho Doputv General Traffic Jfanager wrote to t ^ 
plaintiffs («iipra page 67 1) a letter m winch ho said 
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Lnder the circuTn«taiices I liivo been requested by the Geucral Traffic E I Ry 
Jlanagcr, Eist Indian Railivaj.to rc|mdiitc your cliitn in this case jcthmull 
riease address your further correspnndcucc to the General Traffic Eamanancl 

Manager, East Iiidiin Railnaj, Calcutta 

On the 2Ist October, ISt'S, Messrs Paj no, Gilbert and Sayaju, 

Solicitors o£ the plaiiitiilN, ivroto (SHjirft page b7 4) to tbo General 
TraiEc Manager, Bombay, Baroda and Ceiitial ludm Hallway, as 
follows 

MTc have been consulted this monimg on bcliaU of oat clients, Messrs 
Jtthmull Kanayalal, with lefcruicc lo ‘•hort dtlivciy of o'X) and 121 b iga 
of wheat out of a consigument of l.oOO xnd jOO hags, rejpectu el} con 
siOTed by one Hardaj'il bingh GoenULand fiotn Ghasitbad on the lbt\i 
and I'^ih daj s of Maj , 18 Jfe through your Camiiany 

1\ e are informed that ttiough our clients called upon you to make good 
to them the lo‘s sustained bj them by reason of >utb sboit dehvei j, yon 
baie hitherto foiled to do so on the ground that only Si 0 and 373 bags 
wore m the first instance dclncrcd to the t’oiupany by tbe consignois 
M*e may state, however, that ihi> ground is entirely untenable, inasmuch 
as the Compoiiy had pO'sed i receipt foi J.bOU and 'jt)0 h igs, respectively 
M c are, therefore iii«iructed to demand from you pay ment ot the sums 
of Es. 6,08713 6 and Rs 1 100 I h rt'ptctncly, being amount of the 
lo>.s in respect of the rlioit de||\cry as aforesaid, oud to give you notice, 
which we hereby do, that unless the said two sums are paid to us or to 
our clients within one n eek from the receipt hcicof, our clients will take 
such further steps in the raaUor to rctnaci the same from tho Company 
as they may be idnsed, holding the Company liibit for all costs and con* 

Bccjnentes Please also note that our clients will cluioi to recover interest 
on the above two sums from the dato on winch they scut you the debit 
note till payment 

Tins was apparently fotwaiJed to the General Tiaffic Manager 
o£ the East ItnUan Railway on tho 22nd (sea supra page 675). 

On the 25th October a reply was written, that a copy of tho 
letter of the 21st had boon sent to the Gcnoral Traffic Manage:, 

East Indian Railway Company, and that no time would be lost 
m communicating with Messrs. Payne &. Co , as soon as anything 
was heard from him 

On the 27th October, tbe Deputy GonornI IVafiic Manager of 
the R. B. C. I. Railway wrote (siipm pago C75) to Me<:srs 
Payne ^ Co. • 

In continuation of my letter No C 23S8 It of 25t!i instant, I beg to 
inform yon that I have Fiiicc heard from the General Tniflic Maniger, 

East Indian Railway, Calcutta, and be has requested me to repudiate your 
client’ t> claims, which I hereby do for reasons stated in my letters Ko C. 

2388.12 and C 2207-21 of 22nd September, 1B*I8, to your chenls. 
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On tho samo <laj the officiating General Traflic Manaj^er of the 
Exst Indian Eailway Company wrote to that Compauj’s Agent 
I beg to cncIo‘'e eopj of the General traffic MnnaoCr B B *t C I 
II ailTfay, Bombay s J«o >^88 13 of the 22n<l instant nnd enclosure togctl cr 
I'lth a copj of my wire No 20 G C of the 2Gbh idem m reply tl ercto for 
lufoiraation I baic addres'^ed the Deputy Inspector General Govern 
ment llailvraj rohcc, Allahabad, and have asked liun to meet and d senss 
the matter with the Disti ict Tr iffic Superintendent Tnndla and to let me 
know vyhat steps he considers ne should now adopt in the case 

I will adriso jou on hemng from liim or on receipt of any furtlcr 
commuuic ition from the B B A C I Railway 

On the 3Ist October Messra iloigan A Co , the Cast Indiin 
Hallway Company’b attorneys, wrote {supra page 076) to Messrs* 
Pajno A Co 

Your letter of the Elst iiistnut to tho address of tho General Trail c 
Manij,or B D A C I Railway, Bombay has been handed to us by our 
clients till. East Indiiii Riilway Caicntta claiming on behalf of yonr 
clients a sura of Rs 7 1 $7, being the amount of loss alleged to have been 
sustained in lespcct of alioit dehrery of 500 nnd 125 ba^s of srbtat 
Iho file of I apers has just been h lodcd to ns and wo will write to jo J 
further as soon as wo have had an opportunity of going through tho 

These are the documents on which tho plaintiffs rely» ami t c 
question is whether they are, lu tho circumslancoo, a couiphai'^® 
with boction 77 

As I have aheady said, the plaintiffs never wrote directly 
the East Indian Hallway AdministrotiOD, anti they filled to i e 
this tiiough distinctly told by the 13 B A C I Kaihvoy that thij 
Rhonld addle s their further correspondence to the (lenci'S 
Traflic Jlaimgor of the Lost Indiau Railway In their plsif** 
they do not allege that a claim was ever preforrocl by thom, of 
on their behilf, to the List Indian Railway Ailnninstration, im 
it looks ns though the provisions of Section 77 hud been o'cr 
looked Still, if they have complied with that •'ectien, it miGi*''* 
not that thov iniy haio done so nnwittingly ^ 

How cm li. be said that notice of their claim wa** 
m w riting < n tl cir 1 ehnlf to the F ist Indian Railw ly Adt»u*’ tra^ 
tioii f A cojiy of Mc'-srs l*ayno, Gilbert and baiani’** lebi’^ 
the dlst October, (i'K|rn page 07t), wa**, no doubt, 
that ndiinnisfr ition, 1 iit tlic claim thou made was on the B P * 

C I Railway , for in that letter written to the B B A b 
Railw i\, Messrs I’lyne A Co say 

\\ c art therefore iii tructed to ditnand from yryu j •vymont of tl ° 
vf Its 0 0 7 ] 1 1 and Rs 1 iU0>l 0 and to give jou no'ic 


JUIU'* 
whi I 
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wo fccrebj do, that iiulo-'s the taid tno sums nrc paid our clients t i Ry 

will take xuch furtlar steps in the matter to recover the “ame from the i 
Company ns they may be ndi I'-cd, holding the Company liable for all costs Jethninil 
and coii'^equences Eamanani 

Please aLso note tlint our cbonls will clum to recover interest on the 
above two suras trom the date on which they sent you the debit note 
until payment. 

Notwitbstanding the second paragraph of this letter, the 
Company here leforrod to is, I think, the B B C« i Railway 
Bat then it is said that any objection there might otherwise 
have been on tins score is renioted by Messrs lloigans’ lettei of 
the 3Ist October 1898 (aMj»rapigo076), for this, it is urged it 
was a recognition b} the Bastliidiun Rdihv lyCompiuy’s attorneys 
of the claim as one made on that Company, and the East Indian 
Railway Company la doh eslopptd from assettmg otheiwiso 
Mr. Justice TrAujr it as ev idently much impressed by the import- 
ance of this letter In rcfeience tu It ho says It seems to me 
that It IS now too late fut the Last Indian Hnihvay Company to 
sty that the notice they icceivcd fiom the B B ik 0 I Railway 
Company was no notice to them of the plaietifl’s claim 
If it bd(l nut been for the Lxlubit^' (t< , the lettei of Messis 
Morgans of 3lst October, 1898, supra page 67d) I should have 
had considerable dithculty lU holding that the plain tiHs bad made 
a claim against the East iiidiau Kiilway Company or that the 
East Indian Railway Comp my liad leguidod the claim sent to 
them by the Bombay, Barodaand Central India Railway Company 
as V claim made on behalf of the pHiutiffs ” 

But IS not this ascribing too much to this letter ^ It must be 
noted (1 / that according to its ow n terms it was written at a time 
when Messrs. Morgan and Company bad not road through the file 
of papers relating to the matter , {H) that the letter does not spo ik 
of the claim, or expressly treat it as one mado on the Bast Indian 
Railway Company, (3) that the validity of the claim was not 
recoguized then or many subsequent correspondence brought to 
our notice , (4) that it is not ebown that but for this lettei the 
plaintiffs would have preferred a claim on the Last Indian Rail- 
way Company as required by Section 77, and (5) that, if tho 
argument be accepted, Mesisrs Payne, Gilbert and biy ani's letter 
2l8t October, 1898 (supra page 674), must sene ns a claim in 
wriiiug both on the Bombay, Barodaand Central India Railway 
and on the East Indian Railway 

In iny opinion, it is not enough that tho East Indian Railway 
Company may have become atcan that a claim was mado by tho 
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plaintiffs m respect of undeliverod goods, noi is it open to ns to 
say that the East Indian Railway Company is in as good a position 
as if the formalities of Section 77 had been observed Ihiis a 
notice in the nowspapors of the claim oi an oral communication 
could not have sufheed . we must bo satisfied tint tbo terms of the 
section have been observed Not only is it not pretended that 
any claim on the East Indian Railway Company iias piefencd in 
writing by the plaintiff to that Company, but it is not suggo^ttd 
that tho plamriffa or then attoiooys intended that the claim pre 
forred to tho B B & C I Railway should oithoi bo preferred 
by that Company on the Bast Indian Railway Company’s behalf, 
or bo treated as a claim on tho East Indian Railway Company 
It seems to me opposed to what is probable or reasonable to 
hold that when the B B & C I Railway Companj forwarded <o 
the Bast Indian Railw ly Company, not tho original, but a copy 
of llos'^rs Pavnei,-Co 's letter of the 2]3t October, 1808, (sci tlio 
letters of the B B 4. C I Railway Company of tbo 25th October 
and 22nd October, «upro page 675), they wcio preferring a 
in writing on behalf of tho plaintiffs Tho reason for tlioir for* 
warding tho copy is ipparcnt from the concluding paragnpb of 
the covering letter of the 22nd Octobei , where it is said " KintUy 
note that in the event of a suit being 61od igainsl tins Railway 
we will look to year Railway for all the ©\penso3 that may have 
to be incurred in connection with the case 

Iho effect of Section 77 has been the subject of judicial intcrprc* 
tition in Gunga Per9had\ The Agent, Bengal and 
Bailuay Coiipanyi^) There goods voro taken from Raipur bv 
tho Bong'll Isagpur Railway Company and wore conveyc* 
through Ihc lines of tho East Indian Railway and delivered bj 
u third Railway to the Bengal and North-'Western Railway 
at Ravilganj A portion of tho goods was'damagod A cln*^ 
was made on tho Bengil North Western Railway, f*rid ' 
was pnssod on to tho Nagpur Railway, whoso reply, repu la 
mg all liability, was communic itod fo the plaintiff ^ 
Nagpur Railway Company was not an original party, ’ 

%\ IS Hiibsoquontly added m tho courso of tho trial Tho 
Appellate Court held that no notion had boon 
Nagpur Railway Company ns roqinrid by Section 7' 
plaintiff nppnlcd to the ITigh Conrt Tlio cast came 
1*1 n and CnosE, J J , who i»nirniod this decision «aMng ^ 

(t) Indian Bs>lw»j an>« p S”? 
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It IS contende 1 that althous’li strictly witliin tlie terms of Section 77 no e j 
notice was ccrrcd on tlio "Nagpur Railway Company still inasmuch as that v 
Compinr hadleimt of the claim mile lij the plaintiffs m respect of these ^JethmnU 
goods and to some extent admittcl liability on this receipt it must bo __ 
held that the claim and notice made on the North Weston Railway 
Company was practically in claim and i otice served on the Nagpur Rail 
irsy Company It seems to us tlat this would he construing tie law 
beyond the meaning and object of Section of tl e Act and indeed we 
may remark that ihis was i ot the case made bj tl o plaintiffs Tl ey had 
some intimation that tl e Bengal and North M cstern Railway Company 
had mad" a commnnication with the Nagpnr Railivay Company and not 
withstanding that they have deliberately bro igl t this smt after notice 
under Section 77 against only the Bengal aid Northwestern Railway 
Company, and they moreover now after the smt has been brought only 
against the Bengal and North Western Railway Company seek to join 
the Nagpur Railway Company and hold them liable also with the Bengal 
North We tern Railway Company and make the information given by the 
Bengal and North "We tern Railway Company totbe Nagpur Railway 
Company on the claim made on the foimera notice that the claim was 
also made on tho latter ''e think that the Subordinate Jndge 

has rightly di«rai«8Cd tl o claim against the Nagpnr Railway Company 
holding that as no notice had been served on that Company it could not 
be made a party to any suit 

I thick this decision is m point, though no doubt there is tho 
difference, that the Nagpur Railway Company was later added 
That, however, is merely relevant to tho question of the phtntiff s 
intention lo sending in Ins claim, and does not affect tho decision 
that knowledge hy tuo Compaiiy u of no avail unless it be com 
mumcated in the pi escribed mode 

I have been unable to find any English authority on all fours 
with the present, but tho decision of the Privy Council in Uuj n 
Steamship Company of I^ew Zealand v Melbourne Harbour Tni^t 
GommisswnprsW shows th it though notices of action are not to 
be construed with exlromc stnetnoss there mnat lea substantial 
compliance with the tcims of the Act by whicli they aro pre* 
scribed 

We cannot dispense with tho'e formalities which the Legisla 
ture has imposed, coniuiced though wo may bo that in this 
particular case the omI aimed at has no existence lord 
Campbell in Garton v Great Wester i Ratlieay Companyi”) deals 
with that aspect of the case thus “ If it be said that the notice 
80 served would ptobably bo forwarded, and that redress should 


(1) (1884) 0 A C SGo 


(2) (18^) 27 L J Q B 37S 
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plaintiffs m respect of nndeliverod goods, noi is it open to ns to 
say that the Eist Indian Railwai Company is in as good a position 
as if the formalities of Section 77 had been observed. Thus a 
notice in the newspapers of the claim oi an oral communication 
could not have sufficed . we must bo satisfied that the terms of the 
section have been observed Not only is it not pretended tliivt 
any claim on the East Indian Katina} Company i\as pieferred in 
•writing by the plaintiff to that Cermpany, but it is not su"gosti.d 
that tho plainriffs or thon attorneys intended that the claim pre- 
ferred to tho 13 B & C I. Railway should either bo preferred 
by that Company on tho Hist Indian Railway Company’s behalf, 
or he treated as a cl am on tho East Indian Railway Company. 

It seems to me opposed to what is probable or roasonihlo to 
hold that when tho B B. d- 0 T Railway Company forwarded to 
the East Indian Railw.iy Company, not tho original, hut a copy 
of Messrs Payne A/ Co 's letter of tho 2Ist October, 18*^8, (see the 
letters of the B B d. C. I. Railway Company of tho 25t). October 
and 22nd October, supra page 675), they were preferring a cUi® 
in writing on behalf of tho plaintiffs. Tlio reason for tlioir foi* 
warding tho copy is apparent from tho concluding paragraph of 
the covering letter of the 22ndOctobei, where it is said • 
note that in the ©rent of a smt being hied against tins Railway, 
wo will look to yoar Rulway for nil the o\pcnsc3 that miy have 
to bo incurred m connection with the case ” 

Tho effect of Section 77 has been the subject of j'ndicial interpre- 
tation in Gunga Pershadv The Agent, Bengal and 
Raihtag Compouy(l). There good** 'woro taken from 'I 

the Bongil-Nagpur Railway Company and wore conveys* 
through "the lines of tho East Indian Railway and delivered y 
a third Railway to tho Bengal and North-'Western 
at R.i\ilgan]. A portion of tho goods was'damagod. -A cliirs 
was made on tho Bengal North-Western Railway, ' 

was passed on to tho Nagpur Railway, whoso reply, ^*^^***,11 ^ 
ing all liability, wis comraunicated to the plamtiff* 
Xagpur Railway Company was not an original 
was hubscqnontly added m the courso of tho trial. The o 
Appellate Coart held thit no notice had been 
Nagpur Railway Company as rctiinred by Socfiou 
plaintiff nppealc<l to tho High Court Tho case carric he or 
1*1 r and GnOsr, J J , sslio nfllnnod this decision, ^ 


(i) Indian nnf; p 37*1 
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It IS contended tbit althoncb stnctly witbin the terms of Section 77 no 
notice was served on the "Nngpur Railway Company, still inasmuch as that 
Company bad learnt of the claim made by the plaintifis m respect of these 
good-s and to some extent admitted liability on this receipt, it must be 
held that the claim and notice made on the North Western Railway 
Company was practically in claim nnd notice served on the Nagpur Bail 
way Company It seems to us that this would be construing the law 
beyond the meaning and object of Section 77 of the Act and indeed we 
may remark that ibis wa* i ot the case made by the plaintiffs They hid 
eome intimation that the Bengal and North W cstern Railway Company 
had mad" a communication with the Nagpnr Railway Company, and not 
withstanding that they have deliberately brougl C this smt after notice 
nnder Section ""against only the Bengal aid North estern Railway 
Company, and they moreover noxv after the suit has been brought only 
against the Bengal and North Western Railway Company seek to join 
the Nagpur Railway Company and hold them liable also with the Bengal 
North We tern Railway Company and make the information given by the 
Bengal and North \\e tern Railway Company to the Nagpur Railway 
Company on the claim made on the foimer a notice that the claim wa» 
also made on tho latter Mo think that the Subordinate Judge 

has Tightly dismisaed tho claim against the Nagpur Railway Company, 
holding that as no notice had been served on that Company, it could not 
be made a party to any suit 

I ibioL tbis decision is m point, though no doubt there is tbo 
difference, that the Nagpur Railway Company was later added 
That, however, is merely relevant to tho question of the plaintiff's 
intention lo sending in his cHioi, and does not affect the decision 
that hnowledr(0 by tho Company u of no avail unless it be com- 
municated in the picsenbed mode 

I have been unable to find any English authority on all fours 
with the present, but tho decision of the Privy Council in Union 
Steaviship Company of New / ealand v Melbourne Uarhoiir Trw^t 
CoTnmtssionPTsW shows th it though notices of action are not to 
be construed with evtremo stnctnos« thcro must be a substantial 
compliance with the terms of tho Act by which they are pre- 
scribed 

We cannot dispen'^o with tho«e formalities which the Legisla- 
ture has imposed, coimiiccd thongh wo may bo that m this 
particular case the evil aimed at has no existence Lord 
Campbell in Garton v Great ^Veslern ^ailicoy Company^-) deals 
with that aspect of tho case thus " If it be «aid that the notice 
BO served ivould jiiobablv bo foniardeil, and that redress should 


E I By 

Jethmnll 

Itamanaiiil 


(1) (1S84) 9 A. C 3G5 


(*J (1853) 27 LJ Q B 3"5 



408 


RESPONSIBILITT AS OAEEIERS OF GOODS. 


E I Ky be facilitated, the answoi is tbit the expeiience of the Courts 
JothtmiU ^ibundantly proves the necessity of protecting Railways from 
Itamanand groundless litigation, and the Legislature has given the protec 
tion ill question.” 

4part from Liliibit N (s u , the letter of Alessrs Jlorgan 

Co , of the 3lst October, 1898, supra page 67b), tliei o has not, 
in my opinion, been a compliance with the terms of Section 77, 
and it has not been shown thac in consequence of Lxhibit h 
the plaintiffs refrained from preferring to the East Inilm 
Railway Company tbeir claim to compensation as required by 
tho Act, nor can I att-ibuto to Exhibit N the effect that the 
requirements of Section 77 wore waived or became thereby 
satisfied 

On this ground I think that Mr Justice Tyabji’s docreoshould 
be reversed and the suit dismissed We have not tho DBA 
0 I Ratlwa) before ns, so we cannot touch any order aa to 
their costs The appellants will get their costs of tho snit and 
appeal, except so far as such costs have boon occasioned b} 
issues 0 and 8 Each party to bear their own costs of those 
issues 

Decree reirrsed 

Attorneys for appellants— Messrs Crawford, Broun an I CctU' 
pany 

Attorneys tor respondents — Messrs Payne, Gilbert, Sayum 
and Moos 
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APPELLATE CIVIL 

Before the Son'ble Mr. E. T. Candy, C.S.L, 

Acting Chief Jusiiee, and Mr. Justice Chandavarhar. 
CHHAGANLAL SHALTGUAM SHET 
(Plaiktipf', Appellakt 

V. 

BAST INDIAN RAILWAY COMPANY 

(DEFEVDAKT), RcSrONPENT* 

Gompani/—CoTmgnm‘'nt of goodt—‘Dt>.tr$xon of eomignment xrhtle 
en routo^Deht«ri/ (o thf orxgtnal contigntf—Lmbxhty of the Raili ay 
Compaiy — Baili-ay Act (IX of WHI), 77 — Notice — 5ec(J»H? 

appeal— J’Ua of t-anl oj nohee i f ether alhuahte — Prachte. 

0 booked a consignment of good» f'*om the Sakrigali Gbit Station on 
the Hast Indian Bailwaj to K at Kamptce. a station on the Bengal Nagpur 
Bailwaj* Whilst the consignment waa en rott/e to Kamptee, G clirectel 
the Railivay serrants at Sakngati Ohat Station to notit^ to the Sutton 
Master at Kamptec to deliver the consignment to phintift at Nargaon. 
This direction iras given , but disregarding tlie order the Station Master 
at Kamptee delivered the consignment to U at Kamptee T.ho plamtili 
sued the East Indian Railway to rtcovet compensation tor loss of goods 
Beld, that the Railway Company was liable in ilamages the case was 
a simple case of breach of contract, the defendant contracted to carry the 
goods and deliver them at Nargaon to the plaintiff and filled to do «o 
Neld, further, ihat the liability of tho Railway Company was not affect 
®d bj the fact that the Staticni Master at Knmptoe acted wiongiy in di» 
regarding the instructions which lie had received from Sakngali Ghat 
btation 

Neld, further, that a plea of failure to give notice under Section 77 of 
the Indian Railway Act, 18*50 urged for the first time in second appeal, 
and not supported by any evidence that such no.ico o as not given «vas 
taken too late This could not be regarded as n stale demand as the suit 
was filed within two months after tho cause ol action aiose 
Second appeal from tlie decision of DayaRaM Gidumal District 
Judge of Khandosh, confirming the decree passed by V N. 
Kabdekab, Subordinate Judge at Bhusawal 

* Second Appeal No 6S1 of 1902 
63 
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E I Ry bo facilitatecl, tlio answer js that the exponence of tho Courts 
Jethmnll f^bundanfcly proves the necessity of protecting Railways from 
Rimanand groundless litigratiOD, and the Legislature has given the protcc 
tioii 111 question.” 

Ap irt from Lxhibit N (* e , the letter of Messrs Morgan 
A Co , of theSlst October, 1898, supra page 67o), theio hasiiot, 
m my opinion, been a compliance with the terms of Section 77, 
and It has not been shown that in consequence of Evhibit h 
the plaintiffs refrained from preferring to tho East Inchon 
Railway Company their claim to compensation as required by 
the Act, nor can I att’-ibuto to Exhibit N the effect that tie 
requirements of Section 77 wore wnvod or became thereby 
satisGed 

On this ground I think that Mr Justice Tyawi’s docroeshoulJ 
be reversed and tho suit dismissed We have not the B B 
C I Rnilwaj before ns, so wo cannot touch any order as 
tlioir costs riie appellants will get their costs of tho suit sad 
appeal, except so far as such costs have been occasioned 1»J 
issues 0 and 8 Each party to bear their own costs of those 
issues 

Decice reirrsed 

Attorneys for appellants— Messrs Crawford, Broun and Com 
jtany 

Attorneys for rospondouts — Messrs Payne, Gilherl, Sayom 
and Moos 
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APPELLATE CIVIL 

Before the Ron'hle jUr. E T. Candi/f 0 81, 

Acting Chef Justice, and Mr. Justice Chandaxarlar. 
CEHAGAXLAL SHALIGRaM SHET 
(PuiKTirr , Apdellavt 
t*. 

EAST INDIAN RAILWAY COMPANY 

(Defendant), Respondent* 

P<Ailvay Company— ^QMiynmrnt of gooi$—Dnertion of roni\gnm4nt irlnJe I90T 

en rouio^Delirtry h onginal eon$ignte — rttabiht’j of the HatJfaij 

Company — Satli'ar/ Jet (IX of 16‘Ht) Seeliott 77 — XoUee — Seeon I 
appeaJ-^PUa o/ran< of nohee fl ether attoteahl^ — Praeliee, 

0 booked a coasigcmeDt of goods (~om tbc Sakngali Gbat Station on 
the £a«t Indian Railn-aj- to R at Kamptee, a station on tbe Bengal iNagpnr 
Raitwa} Whilst the consignment was en route to Kamptee, G directed 
the Railiraj serfants at Sakngaii Gbat Station to notify to the Station 
Ifsster at Kamptee to deJirer tbc consignment to pKinCiff at Nirgaon. 

This direction was gtren, but disregarding the order, tbe Station Master 
nt Kamptee delivered the consignment to R at Kamptee The plaintiff 
sued the East Indian Railway to recovci conipeD'=ation for lo«s of goods 
Seld, that the Railiraj Compinj was liable in damages the case wa^ 
a simple case of breach of contract, tbe defendant contracted to carry the 
goods and deliver them at Kargaon to the plaintiff nnd failed to do so 
Seld, farther, that the liability of tho Railway Company was not affect 
ed by the fact that the Station Master at Kamptee acted wrongly in dis 
regarding the instructions winch he bad received from Sakngaii Ghat 
Station 

Seld, farther, that a pica of failare to give notice under Section 77 of 
the Indian Railway Act, 1800, urged for tbe fir-.t time m second appeal, 
and not supDorted by any evidence that such no.ice was not given was 
taken too late This could not be rcgirdcd ns n stale demand as tho suit 
was filed within two months after tho cause of action aro e 
Secont> appeal from tho decision of UataRam Gidusial, District 
Judge ol Khandesb, confirming the decree passed br Y. N. 
HAncEEAB, Subordinate Judge at Bbusavni 
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Suit to lecover compensation for loss of goods 

One Gangaram booked, on tho 27th May, 1900, a constgmnonl 
of 166 bags of IJieaary (lakh giaiu) from Sakiigali Ghat Station, 
a station on the Bast Indian liailiray, to one Euprani Goriadnar 
at Kamptoe, a station on the Bengal-Nagpur Railway "Whil’t 
tho consignment wasen roitfe to Kamptoo, Gangaram, on the 31st 
May, 1900, requested the Railway seivant at Sakngali Ghat to 
di\ort theconsignnicntfrom Kamptee to the plaintiff at Nargiorij 
another station on tlio same line (Bengal-Nagpui Railway), 23l 
miles distant from Kamptee This diversion was commuoicateJ 
to the Station Master of Kamptee Rut the latter took no uouco 
of the communication as the original consignee Rupram Goviinl 
rum threatened to sue the Company for damages if the consign 
meat weio nob delivered to him The consignment ms accord 
inglj delivered to Rupram on his pa_j ing tho hire and passing 
an indemnity note 

Hio plaintiff thereupon filed this suit agnmet the East Imlnn 
Enilwaj to rcco\ei Rs l,I6t as componsation for loss of goods 

The Sulioidinoto Judge dismissed tho suit for non-]oinder of 
parties, inasmuch as tho Bengal-Nagpur Railway was not joined 
as a defendant 

On appeal, tho District Judge held that the Bengal 
Railway was not a necessary paitj to the suit, but hthl that tlo 
defendant was uot liable on the following grounds 

Tlioiigli the Station Mft».ter n »» Riidt) of default I do i ot see wl y l' *■ 
difendaiU nhoiild l»o held liable The Station blaster nastiticr t * 
agent (or sub agent) of the defendant or ho was not If I o wn« 
was clearly not withm the scoic of bis authoiity niid the defcnlint i 
therefore i t resj on«il le (ri fo Section 23 S Contract Act IS"-) Ifh'’'‘*‘ 

fior dofuidint did hi* t tmont i</ (rotccS plainttff ti tntcn“‘t 1 there ci‘<' 
bo 110 liability 

Plaintiff pn firrcd a second appeal 

D .1 Kiiarr, for tho Appellant 

Scott (Advocate Genual), with Crnitfml ) Co, ft”" 
Respondent 

Cisna, Acting C J — In this cast we h wo no doubt that oo 
the merits tlio pliuntiff was nntitlod to n doerto 

In tho first Court ono of tho defences wns that tliodcf(n‘^'‘"*J 
Fcrvant had no nnthority to divert tlio consignmont, nml * 
therefore the defendant was not bound b^ tbc net of the 
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In tlie Distnc-t Court tins ilofonce wis dibillowecl by tlie District ci bagaciai 
Judge, -who held that the Station Master of Kamptec was guilty sher™ 
of default in directing tbe doluerj of the goods to tbo original v 
ron'signce, but the District Judge further held tbat the defendant 
Company was not liable for the act of the Station MasLei which 
was not within the scope of his authority (quoting section 238 of 
the Contract \ct) 

1\ e are unable to agree with the applicability of this section 
It seems to us that tins is a simnle case of breach of contract , the 
defendant contracted to carry the goods ind deliver them at 
Nargion 'ind failed to gno such delivery to tl e plaintiff Hit 
’atation A1 istor at Kainptoe may ha\ o acted wrongl} in disre^^ard 
mg th“ telegram which he h id received, but that fact cannot 
divert the Couipanj of its liability under the contract 

As there 15 no dispute ibout the rates, the plaintiff would be 
entitled to tlio sutn claimed with all costs 

Bat m tins econd appeal the defend int Company have filed 
tross objections the thir<l one being pressed bj the Icaincd Ad 
socatc Genordl That objection runs — ‘ II at the 1 werCouits 
she aid ha\ o dismissed this suit on the gi ound xuler aha) that the 
plaintiff did not pro'O that his claim foi compensation li id been 
preferred in writing bj him oi on his behalf t the il ulway ad 
ministration as required, by Section 77 of the Indian Kailway 
Act 18^0 ’ 

That section provides tbat <% person shall not be entitled to com 
peiifealitin tor the loss of goods deliveicd to be so carried, unless 
Ills claim to tlie compcnbatiun has been preferred in wntiug by 
him or on Ins behalf to the Bailway tdministration within six 
months from the date ol the deIn eiy ot the goods tor c ii riage by 
Railway 

Hero thobieachof contr cLo-’curied inMay 01 Juno 1900 The 
suit was filed and sumnioi s was served on tbe defendant m Vugnst 
1900 Jscithei in the written statement not m the aigiimentc be 
fore the Com t of the 1st iiisi ii ce noriathi District Couit on appeal, 
was inv mention ma le 1 1 tl is plea No afhdaiit has now been 
hied on bohalt of the Agent ot the Company to the elleci that no 
notice w IS receised ac ordvng lo the ection Lnder these cir 
cninstaiici «, we ire astt d to assume th it no such notice wn^ given 
T-beleained Adiocato Oinenl sarginioiit isba cd on tlic pro • 
portion til it the pliintilT not being entitled to conij ensation un 
le s notice was gi en was bound to illcge in his pi unt and proi c 
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Chha„anlai that Bucli a notico had been given , in sliort that proof of the 
notico wao a condition precedent to tho filing of tho claun. 

^ J We aro unable to agree mth that view If notice had not 

— Fjoen gn on it is diFBcuit to suppose that the Agent or hi&ofiicera 
or their legal advisers would not have made mention of tho fact 
W'^e do not think that it would bo right at this stage of tho 
case to bcnd it back in ordei that evidence might be taken. We 
have no reason to suppose that the notice was not given Tho 
object of the section appaieutly is to prevent stale claims and 
tins most CQitainly was not a stale claim, for tho Comp my were 
sued within 2 mouths of the bicach of tho contract Wo thcro- 
foro rovei so the decisions of tho lower Courts and award the 
amount of the claim with costs m all Courts 
Decree rciersed 
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DeJoicMi. Jnslice Axkman. 
liOMUAV, IIAliODA ANU CBN I’lIAL INDIA KAILWAY 
COMPAN Y, DsFENUAhT, 
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('^AU'II LAb, Pi.AiNriri) * 

Acl aYd JX of ItUU (/nihon liittlirayt Azi}^ Seciiom 77««<iS0— 

ifailiniy Ccmi/nny — Xoticovj claim— Notice to bo i^ixcn to theConJ^* 
irAicA tl u tnftnrleA toeue 


Lmicr btciiiiii 60 of till Indian Itailnajs Act, 16110, when ^ 
booked ihron(.li o>cr tlio lines of two or iiioro Itailivay Admu”'**^ ' 
anil ore lo'l or dnitin^i d in tranni, it la at the option of tlio person 
lulled to auc either ihcHiilwa^ Adimnistration to i\hich 
dclnircd h^ tho coiihipior or the Itniluaj atdinini'tration OM wlio'j ^ 
the lo-s occiirrcd Ihit under Section 77 of the Act, it i» o 
pnudowttothc bnnuiiK of aueh a euit that notice of the 
« laim must gwcH within pix inonths from tJio date of the 
tlic gixub tor cjrriigo to tho Kulwa^ Admuiixinition winch ll r 


LitiI I cruioo bo 17 of 1003 
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seeks to render liable In dclautfc of suth notice tl o plaintiff will not be g B & o I 
entitled to a decree again t tbo defendant Lompanj Ity 

The facts of this case ore as follows — Sauti^Lai 

On the l^th of February, 1900, tlio plaintiff s agent delivered 

to the Hallway o&cials at the Lalkua btatiou on the Hohilkhand 
and Ivumaun Railway a consignment ol timber scantlings for 
conveyance to the plaintiff at Agra In the forwarding note 
the plaintiff s agent entered the number of scantlings as 418 
-tor this numbei the Hallway Company give a leceipt and this 
number of scantlings ^Yas actually delivered to tlie plaintiff at 
Agra 'Ilie plaintiff appareml^ look deln erj without making 
any objection at the time Subsequently, however it was dis 
covered that 50J scantlings had in fact been loaded np by the 
plaintiffs agent at Lalkua lu older to reach Agra, the timber 
had to pass over the lines of font different Railway Companies 
namely, the Hohilkhand and Kiiuuuu as far as Bareilly the 
Ondh and Hohilkhand between Bareilly and Aligarh, the Bust 
Indi m Hallway between Abgarh and ilathras Junction and 
the Bombay, Baroda and Central India Rulway between Hathras 
Jnnction and Agra \t^hen the consignment had to be tran 
shipped at Bareilly from the llohilkland and Lumaun to the 
Ondh and Hohilkhand Railway the Dai ciUy goods clerk loaded up 
the number of scantlings entered m tho forwarding note it ,448 
He entered into communication with the Lalkua fetation Master 
with regard to tbo 61 extra tcantlmgs, ascertaiuing that these h id 
formed part of the consignment dehveri d by tho plaintiff s agent 
for conve) anco to Agra Ihe Cl scantlings were subsequently 
sent on to Agra, but without any intimation to tho Railway ofEcials 
there as to the consignee for whom thoy wtie intended It was 
ultimately discovered that they were intended for the plaintiff 
and he was asked to take dehiery tlioieof, but he lef used to 
do so, on the ground that the 61 scantlings offertd to him were 
other than those which his agent 1 ad delivered at Lalkua for con 
i eyance to Agra The plaintiff lodgeda claim with ibeRohilkhaod 
and Anmaun Railway Company foi the laluoof the bl scantlings 
Considerable correspondence ensued and ultimately the plamtiff 
ou the 8th of July, 1902, mstituUd a suit against the Bombay, 

Biroda and Central India Railway Company Afterwards the 
Hohilkhand and Kumaun Railway Company wis impleaded as a 
defendant, but tho claim was dismissed ns agun«t them and a 
decree was passed agiinst the Bombay, Barodv and Central 
India Railway Company 
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Agtiinst this (Iccrt/e thodofepilaut Ooinp my appliodiurcvi ion 
t<) the lligli Coiiit imdor Section 25 of tbo I’roviucJ il Small 
Caiu,o Courts Act, 1887 
Pindit Swidar £al, foi the ApplioiQfc 
j?o6w Jogindro Nath Ghaiidfiri, for tlio Oppositu Party 
Airman, J — ^Uns is an application under Section 2u of Iho 
Piovmcial Small Cause Courts Act, No IX of 1887, for thoreii 
aionofa decree of the Judge of tiio Court of Small Ciuscs at 
Agra It appearsthat on the I9th of telnunry, 1900 tin- pi not 
i£F H agent delivered to tho Railway ofhciils at LilWua Staton 
on the Rolulkhand and Kumaun Railway a consigntucat oi 
timber scantlmgb for convo^anco to tho plaintiff at Af,'ra In 
tho forwarding noto, plaintiff’s agent, whether from ranh'Snw s 
or with tiie view of defrauding the Railway Company ni th*- 
matter of freight entered the number of soantlmg-^ i" 
fins niiinbor tho Railway Company gave a receipt, and it fo ml 

that tho ictuivl number entered in the Railway receipt wii 
dthvorod to the plaintiff at Agra Ihe plaintiff ecLin’' to lu'o 
fahoii dohiory nitliout making any objection at tho tnno R i 
tiou ahogtd and found, that 500 8cantling«, i r , 51 BCinflmgs m 
Oit-O'iS of tho number entered m the consignment note, nhich I'Ji 
torti/itd by the plaintiffs agent to be correct, were loaded uplj 
that agent at fjalkua Iho timber in order to get to Agn M 
to pas** ov» r tho Itnoa of four different Rulway adimm'tratioes 
» e , the Rolulkhand and Kiiojauo is foi as Bareilly, the Oi ti 
anil ttohilkhand Railway between Raruilly and Ahjrwlb *1’'- 
La»t Indian Railway bctweui Aligarh and llathris Iiu'ctiDn, 
uul tho Bomb ij Birodiaid Central India Railway bctwiC' 
R Uhras Junction and Agra When tho consigmn^ni had to b 
tniisforrcd at Biroilly fioin tho Rolulkhand and Kiniia“" 
Riulwaj to tht Omlh and RohdUnv d Railw u, tho B iroillvpood 
cli rk loa led i p tho nninber of scantlings cuttri-d ui the forwar 
ing noto, I e, Vt8 Ho tutored into comimuuc ition "ith I ® 

1 ilkiu ‘station 5In-*tcr m nigar 1 1 • tho 61 t xira '■cintlmj* ^ 
iMortuiuil tint till hil r run. 1 part ‘f tho 
deliiorodlu the plainiift k jigmt for con\i\ntico to A}je» ^ 

III vciintlings wori ^iibs qucntli s nt ru to \grn, but wi 
mij mtim itum to the Rniln ly ofhci ih there as to the toi i ^ 
sf,r"hom tluy were mttiidtd It won nhinuitoli « '■ '^**1 
that lluv wtru Uilendod for tin. pi uiiliff an 1 he was |A ^ 
tako dtlnery thereof, but ho rcfiu'cd to do r , on th 
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tint the 61 scnntljng-s Tvhjcli nero oEFored to hifu Trere other 
than those which his agent hid delivered at Lalkua for convey- 
ance to Agra It appears that the plaintiff lodged a claim with 
the Rohilkhand and Kunnun Railway for the value of the 61 
scantlings Const lorahlc correspondence ensued and ultimately 
on the 8th Julj , 1002, tho plaintiff instituted the smt out of which 
tins application ariecs against the Bomba}, Baroda and Central 
India R ulwaj Conipauj Sabseqqontl} the Rohilkhand and 
Kumaan Railwa} Company was impleaded as a defendant, but 
the claim as against them was dismissed and a decree was 
pronounced against the Bombaj, Raioda and Central India Rail- 
way Companj 

In the application for revision there tre three grounds taken, 
but only one I as been aigued before me, t e , that under the pro- 
vision of "^001100 77 of tho Indian Railways Act of 1890 the 
plaintiff was not entitlvd to compensation for t)io loss of the 
timber, becau«e be had not within six months from the date of 
the deliver} of the goods for carnage by railway preferred a 
claim in writing for compensation to the defendant Railway 
Oompanv In order to enable roe to deal with this plea I had to 
refer an issno to the lowoi Couit It appea-'^ from the finding 
relorned that the plaintiff did not prefer any claim against tl o 
defendant Company u ltd the 18th of January, 1901 That was 
long beyond the period mentioned in Section 77 Ihe 1 arned 
advocate for the plaintiff argues that the limit for a claim for 
compensation refeired to in Se lion 77 refers only to a claim 
against tho Railway Administration to winch tl o goods are deli 
vered to be earned Undei bectioii 80 of the Railways A t, 
when the good>> dre booked through over the railways of two or 
more Railway Administrations, it is it tho Option of the plaintiff 
to sue either the Railw ly Admiii stration to which the goods were 
delivered by the consignor or the Railway Admini tntion on 
whose line tho loss occurred In my opinion the meaning of 
Section 77 18 tint notice of the claim must be given within* the 
period therein fixed to the Riilwa} Admiiiistrition which tho 
plaintiff seeks to render liable If this view be con Ot t, as I think 
it IS, it follows that the plaintiff was not entitled to tic decree 
winch he has obtained against th i Bombay, Barod i and Central 
India Railwaj Company I am tl erefore of opinion that tho 
application must bo allowed I have less hesitation m coming to 
this conclusion having regard to the conduct of tho plaintiff s 
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agent in greatly understating tlio number of scantlings delivered 
by him It as this understatement whicb was tlie cause of all 
the trouble which onsned 

For the leasons set forth above I think the phmtiff’s suit oagM 
to have boon dismissed is against the Bombay, Baroda and Central 
India Railway Company I set aside the decree of the Court 
below BO far as it affects that Company and dismiss the phintiH’s 
suit ns against that Company with costs hero and m tho Court 
bolow 
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APPELLATE CIVIL 

Ikfore Sti John Stanley^ Kmghif Chief Jiisltcet and 
Mr fusttcc Str WtUtam Biirhit, 
iTRDAr INDIAN PLNINSDLA RAILWAY COMPANY, 
Defevdant, 

V. 

CHANDRA BAI, Puintjff^^ 

/IcIaVl. 7^0/ IfiOO (/„?,«„ Ra, /, ray* ylcl) Sfr/ioni3(f) T'andl^Y 
/call / of clatm for rffunt «* rcmblion fo tutt—Tt> v S"' 

»urh t olij ration mnU le giien 

\\brrp the jiHirtitT a Railway Compinj for recorrry of monry 
ftllpgcil to 1 ave been taLm by tlio ilcrciid'int aq frciRlit upon certain p | 

in r\rc<s n( what wn^ legillj due aiul before filinp the Bint gaie notice 

Jiir ‘ Him fra rofiiiid to tl o ( cneral Tmflic ^faingcr, it was f c?f I ' 
ibis wn« not a compliance wiili tl e provisions of tlio Indian Railways c^ 
ami tlio nuU coaid not lie mamtamed Pertannan Cfcibv j 
Jri Jinii Paitimy Company (1) TIo Seerefary of State for In fio Ceunc’ 
V Dll chan I Po Idar C*) y n*t In han Roificny f7oinpoiiy v JethmuU ^ '"f 
fi in 1 01 d Itombay Barodaand Central India ifoifieay Company v. i*" 
Jxif ld folbwed 

Inis wns a suit to obtun from tho (ircat Indian 1’i.ninstila Kai 
waj Company a refund of IN 4G9 I-O, witli interest mid corlim 

• Second Apj-al No SV of IWW fn m ■ decree nf H O U #t» ortca r»l- 
Piitnct JorlRe o( Apr*, dated the I( th of Apn>, 1001 rerrriirp a decree •'f * 

4 ni idya Nath Dae Munsff of Ajrra, date I tl e SUt of Noreml er lOOi 

(1) (l‘“30)II R 22Mal«ia7 (C) (1897)1 1 

(3) (ISaH) I. L. n„ ?rt Bom., MO (4) (ItBU) I I 
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costs, alleged 1011%% e been overcliirged by the defenclnnt company o i P Ey 
on certain goods consigned to the plaintilt at Agra from Bezwada 
Station TIjo suit ivas resi«ted on the ground, inter aha, that no — 
claim for a refund had been made m the manner pro\ idod by Sec- 
tion 77 of the Indian Ilailnajs Act The plaintiff set up a notice 
of claim senod on the Genet al Traffic Manager, and this the Court 
of first instance (MunMff of Agra) held to be sufficient, but for 
other Tea ous th it Court dismissed the plaintiff s suit On appeah 
lioiierer, the District Judge of Agra reversed the decision of the 
Munsif and decreed the plaintiff’s claim The defendant there- 
upon appealed to the High Court 

T)r Satisli Ghaudra Banerji, foi the Appellant 
The Hon’ble Pandit Snndar Lai, for the Respondent 
Stanley, C J and Bcpkitt, J — On the question of notice 
raised in the memorandum of appeal this appeal must succeed 
Ihe ground of objection is that no pioper notice within the mean- 
ing of Section 77 of the Indian Railnays Act is proied to have 
been served OQ the appellant Company and therefore the suit was 
not maintainable Section 77 precludes any person from mam 
taming a suit for a refoud of an overcharge m respoct of animals or 
goods carried over a Haihiay unless the claim fra refund has 
been preferred m writing him or on his behalf to tlio Rdilivay 
Admmutration within sis months fiom tho date of tbo delivery of 
the animal 01 goods for c image by railuay Section 140 pre 
sciibes modes of seivice >f notice directing that the notice may 
bo served in the case of a Railway admmistortd bj a R nl j ly Loin 
pany (n) by delivering the notice or other document to tJie Mana 
gtr or Agent, (6) by leaving it at his office, (c) by forwarding it 
by post in a prepaid letter addiessed to tho Manager or Agent at 
his office and logistered under Part III of the Indian Post Office 
Act of 1866 1 he notification of a claim piescnbed by Section 77 

maj therefore be given either to the Railwaj Administrati n as 
defined m Section 3 sub section (6) or in any of the ways men 
tioned m Section 140 In this case, theioforo it was necessary 
for tho plaintiff to prove service of notice of the claim upon tho 
Great Indi in Peninsula Railway Company at their ollice in London 
orejseinanyof the thiee iraysprrscribed in Section J4(> Iherc 
IS no proof of any sucIl'Kirv ice, and tho time for sei vingsuch notice 
has long since expired It was contended on behalf of tho plaint 
iff, respoi dont, and the contention indeed found fav our w ith both 
tho lower Courts that «trvioe upon tho General Irafiic Manager 
t3 
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of the Ooinpnny wa** sufficient sci vice, but in view of the express 
and distinct proMsions of the Act, we are of opinion tliat tins 
service iB not a good seivicc Wo are supported m this Mew b} a 
number of aiitlionties and amongst others the cases of PenaiiMn 
Chef It V. South Indian Railway Compnni/'W Tin Secretaryo/blal^ 
fur India tu Council i Dijtchand Poddau(2) East Indian llinlvai/ 
Company V Jeth Mnll Ramananili^) and Bomhay, Baroda and 
Genii al India Raihcay Company \ Sanlt Lnl (*) We therefore 
allow tho appeal, sot aside the decree of the lower appellate Court, 
and icstorc tho decree of tho Court of hrst instance with cc^ts m 
all Court'’. 

Appeal decreed- 


IQ the Chief Court of the Punjab. 


KEYISION SIDE. 

IJcJoie iVi Justice Johnstone and Mr. Justice Ltd Ghaihh 

AZV/A L ItAIlMAN (Plainjih), 1*itiiiom:i 

IlOJIBAY, D VUODA A^D CllNTBAL IiVDIA liAlLWA^ 
C<^^^I*A\^ (D^^^^DA^r), Pr^iovDEST 
CiML Rbihion No .“>11 of loot) 

Lttbil /y o/ I It/ ly f w/rtny—XpoM o/ p rc/itjp — pf di 

Jlatli''aji lol iA Of I"? 0 ■) 77 — Cot*/t/ion o»t // b 6 if/ r//fn»/ifny / f 
6> X l (1) — / yr In 

flic jlaiiitill t>a>(Ili<l lij Jrniii Iron) CoHl a tii D' Hu ni d * 

Ijje iJefci rlujl I’.mjaiij w nu />n Jr ret cij>t for 

(Jn arri)nl at Di it I * iie »f the wih f jiiiiiI eliort Tlio drf r 

ntit Coftiiun^ Uiuil th jr liability for the lova on ibe prourd * * 
under a totiiliti ripriitid cm th I ark of the rtciij t note 
a wr»tt''Ti »tatcin nt of th di .< upti m nntl cotilt iil« of the ^ 

ai.« i»t ’ frrthnith .i 1 1 tn the Di^trirt '/riifiK '•iifK ni Jr< 

of Coltba or Delhi 

IhlJ tl tt lh»< lotilitiuii M a h)e lair made nfider 
Itidmii RiulnajH \et I\ if IS *0 and hnoR nnrea'omhlr of* 
Mvtiiil with th tirmi of 77 *t tin \ct, it wn’i ii//ra larrfa’’^* 
writt'fi iiotuo pm II oiidir *• 77 ms th j roper notire 

(1) (IS'ri) I U IL 5J 137 {O (1^07)11 

(3) (ipM) i.L R,.Jon.tn,rrfi (4) (1 -cn) I 
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Petition for Pension of tlio orderof Moulm IfAnoHi D Hossainj 
Judge, Small Cau‘:e Court, Delhi, dated 16th December 1905. 
Shah Katca-’ for Petitioner ^ 

iTorfon for Pe'pondent 

The point of law miolved was icfotrca to a Division Bench 
by the following order of tho learned Judge in Chambeis ■— 
Rattigan, J — ith reference to my order, dated 5t!i January 1907, the 
Jud^e of the Small Cao'e Court after making some enquiry reports that 
(I) the plaintiff has proved that he duly complied with the provisions of 
Sections 77 and 140 of Act I\ of 1 b K), but that (2) the plaintiff failed to 
chow that he sent a statement of the description and contents of the 
article^ missin,* to the District Traffic Superii ttndent Bomb ly Baroda 
and Central India Railway is required by conditiou 4 of the receipt 
pi"e 

For petitiouei his leal nc(l counsel Mr '^hnh \ai of, iignes — 
(n) that the pre ent suit is one m le^pect of n n-dcli\ei) 
of goods and not foi dam igcs for loss of goods, that it is conce 
queutly a suit uuder the provisions of tht Indian Contract Act, 
and not under the Indian Railway^ Act, uul tiuis in respect of a 
suit for compensation for meie non delivery f goods as distinct 
from a suit for compeusatiou for lo^^ of goods, i Railway 
Administration stands in th® position of losmeis and not ineiely 
of bailee^, in this connection rolunce is placed on ( hengamuall 
V The Bengal and Norlh iresLrw RniltLaij ConjauyO) and 
Moliram v Last Indian Rati mj ( oi i; unyW and rofei tnce is 
made to Articles 30 and 31 of the Limitation Act 

(6) That the "Uit being ol tlie nature described iii paragraph 
(a) above, the conditions lud down ni jniigrapli 1 have no 
itlev iiicj andcinnotbir jdaintitf'. light tot mpoii'itiun even 
if such condition weic not toinplied with 

(c) That even if it bt held that tlu suit is one falling under 
bee 72 of the Indian lliilwajs Act, 1B90, the pluutiffs are 
entitled to succeed inasmuch as — 

^i) Condition No t ot page 3 is mutasonablt nd ultra 
lire bei Jalttn Stnjh Kotary v Srerrtary of 
State for India 

(n) Plaintiff duly c mplied v\ith ilio toudmoii when be 
fuinishcd tho District Trilht bupeiintm lent ot the 
1 ist ludi m R ulway with v list of tlu toiitoiits of 

(1) G F II 18J7 (2) 103 r B 1906 (3) I L P 31 Cal. Ool 


Aziznl 

Rahman 

B & C I 



420 


RLSrONSIDIDITT AS CARRIERS OF GOODS 


tlio iiou-delivercd packages (rcforcnce is niailo to 
Pertannan Ohettij v 17 c South Indian Jiadicaj 
Cot ipany,(X) The Secretary of State for Indta ih 
Council Pip Cl and Poddari-) in support of tins 
argmnoiit but it is admittod tint m Tne East In ttan 
i?aificay Company v Jcthn Mall Itmanand^'^^ a 
contrary view nas taken), and 
(lu) Tho pl'iintilT shortly after the institution of the suit 
furmslitd tlio Distiict InfHc Superintendent of th® 
(lofendant Company with a detailed list of tie 
articles 

Mr Mtrton for Respondent joins issues with tho petitioners 

counsel on vll those points, but both learned counsels arc ngrtcil 

that the ([uestion miolvcd are of such importanco tint im nutl o 
ritntivo decision of a Duisiun Bench is tallod foi I ijuite agree 
md I ictordingly refer the case to a Bjmsiou Bench 

llic Jodgincnt of tho Division Bench 'v^is deliicrod h) 
stone, J — 'I’l untilf in this caso tra\ cDtd from Colaba to Delhi on 
iOth Apiil 1905 lie took certain articles nitli hiiu in 
carrngo and linnded Others to the guard after duly booking 
them and pajiog for their carrngo Tiie receipt given to hn” 
shon cd lint tho packages n ith tho guard numberod 7, md 1 
tins as settled, thougJi it was contended bolow by tho deft-t* 
ant, tho Bombay, Baroda and Contrnl India Itailw ly Oomp'^f’i, 
that onl) 0 packages wore so handed over. J ho Lower Court 
has found tho packages were 7, and m revision I do not tlm 

defendant his shown sulhciont reason for our interfering 

this finding 

The Lower Court (Small Causo Court, Dolhi) enrao to acune^^ 
conclusion llnving hold that plaitititl gave 7 packages toll® 
Guard, and rccoiiod back onlj 0, it ruled tb it ho had not prov- 
ed to what damages ho was entitled ind ^o dismis'iod tho 
but w ithoiit costs 

Tho revision hied by the plnintifT came before a Jud-O lO 
OhambLr (lion Air Jiihtico Rattioas), who pointed cut 1'^^ 
illogical nature of tho Lower Court s cUci'-ion md al'o lie’ 1 
pi nnfilT has sudmently pnntd loss to tho extent of Rs 31 \ 
in tins finding I fiillj agree, for tiic re I'-onsgneii hj tho K w: d 
Judge, who tliermpoii it-iimmlcd the t iso for enquiry and np ri 
upon the i^sats — 

(1) I UR 2- '!» U 13 (2) 1 1* 1 24 C*l SO (8) 1 L.R. I' 


Azua! 

Rahninn 

R. U A 0 I 
Rj 



NOTICE OP OLAIU. 


421 


(а) ^\^lethe^ plaintiff complied with the provisions of Sec Azizui 
77 and Sec. 140 of Act IX of 1890 ’ 

(б) ^Vhetlier plaintiff complied with the condition 4 of tho ® ® 

conditions on the back of the Railway Receipt aforesaid ’ — - 

In the Coart below defendant's pleader admitted that Secs 77 
A 1 10 had been complied with, and 
thus the only question remaining 
is really whether question {b) 
should be answered affirmative, and 
if not, what IS the effect of the de- 
fault It IS proved that notice of 
the lobs was gn en to the clerk at 
Delhi. When the case was again 
laid before III IIaitigan, J , ho saw 
that the opinion of the Court below 
was that plaintiff bad not compited 
with the afoiesaid condition 1, and then ho took into considera- 
tion tho arguments of plaintiff’s Ooiinsel — 

1 That tho claim bouig for damages fen non-delivery for of 
goods and not for loss or injury to goods, was a claim under tho 
Indian Contreat Act, 1872, and not under Act IX of 1890, and 
80 the defendant nas 'n the position not merely of bailor, Sec 
72, Act IX of 1890, but of insurer, cf ChengaMall v TheHengal 
aiidj^-ir Sailuay CompariyW and Motiram V East Indian Rail- 
way Coupanyi'2) 

2 That the conditions on back of Railway Receipt aro there- 
fore irrelevant and do not govern the case , 

3 That oven if Sec 72, Act IX of 1890, does apply , plaintiff 
is entitled to succeed inasmuch as- — 

(i) Condition 4 of the receipt is unreasonable and nlira iires, 

Jalim Stnjh Kotary v Secretary of State for ludiai^) 

(li) In any case plaintiff, when bo sent the list required by 
condition 4 to the Labt Indian Railway complied with the con- 
dition, 

(in) Plaintiff soon aftoi institution of suit sent tho required 
list to the District Traffic Supeiintendent, defendant Company 

The points raised homg, m mow of the authontios, difficult 
and doubtful, the learned Judge roferred tho case to a Division 

(1) 6 P II , 1807 (2) 108 P r 1900 P B (S) 1 1 R , 31 Cal., 031. 


4 That all claims a~aiQ<t the 
Pailwar Company for loss or 
damage to goods mast be znado to 
the clerh m charge of the station 
to which they have been booked 
before delirerr is taken, and that 
a irntteaatatciDeDt of the descrip- 
tion and contents of the articles 
missKd or of the damage received 
mnit be sent fortbnith to t) o 
Trathc Superintendent of the 
Ilictriet in which the forwarding 
or receiving station is situated 
othcnii'e the Kailvrav Company 
nillbefre d from responsibility 
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Boncli, and wo have now hoard argumonta and nrnveci af n 
conclusion 


I hnvo no lioiitation in ruling that plaintiff Ins not compliod 
witli condition t Ho oortamlv did not fortJniilh send to tlio 
Distuct Traffic Superintendent of tho Defendant Companj "a 
written statoraont of tho description and contents of tlio articlf* 
missing,” and it seems to mo futilo to arguo tliat tho sending of 
such a statement to tho tast Indian Railway Company, ever if 
doiio/ort/itoif/t, was a comphauco with condition, for it cannot 
have the intention of tho framers of the condition, that the send* 
mg of tho required statement to the Comp 103 not to bo held 
hahlo and not sued i oiild snffico 


Uo pr ictod m m) opinion, the case is governed by the. Iful 
W13B \ct, ind not h} tin. Contract Act Xo doubt, m 
Mall V Z/c n,,ngal rtti/X-II' Mnlnaj Compmnjl^) it «•» 
rulocl th it neghgont mis Ichvor) to the wrong per on »" 
loss,” and so \ suit based on such mts deliver} is not ifTict* 
od b) tlu U m nths rulo in Sec 77 , Act I\ of 189 P Rutin 
tho present ci o there Jia-* been loss, and no proof is 
allcgition made of misdolivor} Lquall}, m 1113 opinion 
Milirnn v Lant IiMtitn Rad taij Conpnnyf*), does notshowtln 
tho case is gc V 01 fu d by the Conti act Act I am nnablo to seO 
m that ruling any dictum that has an) roal bearing 011 tho poml 

'ilu only question rcinaining then IS whether condition lafoi^ 

hiid !• onfortiblo 01 not It is a lulo or bvc-law did} t-anctioi' 

b 3 tho Governor Cone rul m Council, and published m t 0 
Ga/ottu made under Sec 51(1) of tho Railways Act, which rnn< 
thus * — 'Subject to llio control of tho Gov emor General uj 
Council a Raibv iv administration may impose, conditions ^ 
iuconn«lB»l wilh ff »>• Act or with nn} general rulo tliore*’^ 
with respect to the receiving, forwarding or delncrv ^’f 
animals or goods ” Sec 77 of tho Act runs thus — 

“A person shall not bo cntilleil to compensation for tlu 
destruction or detonoration of uniinah or goods dcli' ^ 
so carried, iinlc«s Iiis claim to coinpon’^ation bus heou prifi”*" 
in writing hv him or on his behalf to tho R ulway AdmiiU'*'^^ 
tion within 0 months from tho date of tho dcliv or} of thi 
or goods for cam »go by Railway.” 

It seems to mo on a comparison of the so two Fcclions 
making tlio byelaw under consideration tho RaiW«'_^' 

(jj C !■ B. 1S07. 0 
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posed a condition inconsistent with the Act Under the Act 
it«elt the only condition precedent to tho successful claiming of 
compinsation foi loss of gowla made over to a Railwav for 
carrn£je, is a written -ubmiSNion of claim within 6 months of 
delivery to the Hailn 'i\ lly mal ing tla byelaw the Railway 
says to the pul lie ‘ Li i n if yon mil t youi cl nni in writing 
mthin 0 months, von cm get ni cuinpensitiou unit ss you have 
forthwith, f r , immediatelv up n the loss sent a detailed list of 
the contents at d so forth t > iho District Tr iffic bupenntendent " 
In icy opinion this amounts to \ repeal of bcc 77 and the sub- 
stitution of an inconsist ut proMsioo in its place It is easy to 
under tand the moti\o and tho purpo«e of tho b) e-law Had it 
been incorporated in Sec 77 b} ibe Legislatnre, no one could 
have said it waa unfair or unreasonable, provided always “forth- 
with” be taken to mean "within a reasonable time ” for it is 
obvions that SfC 77 by itself is no sufficient safeguard against 
concocted cl tioi&, but to my mind it i» clear that Sec 54(i) of the 
Act does not anthorise the framing of such a bye Ian as this 
If another part of Sec 54 (I) bo looked to the matter becomes 
still clearer 1 he conditions th it maj be imposed by by e-law are 
conditions with respect to tho " receiving, forwarding or deliver- 
ing” of articles. Can it bo said that a bjo law prescribing 
what the consignor or the consignee is to do after the goods are 
lost comes witbm the c words ^ Certainly not 

III connection with the general ijue'-tion of the meaning of 
Sec 54 (1) and See I* of tho Railways Act, tho 1 itter being a 
section authori'‘ing tho making tf lulos constsleut tilth the Act 
for ^arloas purposes the authority Jahm Suigh Kotary v iStorc- 
tar\j of State fuT IndiaO^) menUmicdi above has my concurrence 
and. approval dhe question foi decision there was tne enforci- 
bihty of the first of tlie conditions or bye laws under Sec 54(1) 
in regard to liability of tht Riiilnav to a consignor It was held 
that it was unica«onable that the Railway should receive goods 
for carnage, but not De liable unless and until it had given a 
receipt to the consignor, and that it was ultra vtres of the 
Railway to m ike a rule under which in an unreasonable way the 
Railwav ’s duties as buloo who qualified and hmited In the 
present case I do not seo that the bi e law (4) is per se unreason- 
able but I find it ultra tires on another ground The ruling in 
tho East Indian ItmUcay Comjinng a Jeth ^all Ramanaudt?) 


Rnbman 

BB 4,CI 
% 


(1) I L R.,31 C5l , 931 


<5) I L.R., SO Bum^ CG9 
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roforrod to by dcfondiiit Company’s Ploado: docs not scc'iii to lo 
at all in point. It »as found tlicro that no snniciont notice 
imdor See. 77 and Sec. 1 10 of the Act had beon given, and tlie 
natural result followed. 

I would uilo, tlion, that condition 4 aforesaid is illegal and 
uiionforciblo and I would accept tlio Revision and gi\o pliinlill 
a dtcrco for Ila. 349 with fOsts throughout (I can find nt> 
proof of tlio additional Its. ^8 asked for and would leave d out} 

AppUeatton allcuced 

The Indian Law Reports, Vol XXXI. (Bombay) 
Series, Page 534. 


APPELLATE CIATL. 


Before Mr. .Justice Itnssellt Acting Chief Justice, and 
Mr, Justice Batt}/. 

Tin: agi:ni', g i. p. railway company, 

(OnoivAL DsraNDANi), AirucAST 


ULWASI VnRSCE AND others (Orioinal PiAiMirrs), 
Ol roNiNTS* 

/ftflirta naxlratji Aft [I\ \ti00), Sect 77 1 10 — /Jo/iiiide/ onorrrc/<i^J»~ 

X>licc’^lA:ller-^Manntrc/Sentre-—!^(akmeitto//iict wolorruf/*'//*’ * 
I’lnintilTc «lni n,ro mcrclinnlH rcBiding at rnona, riitcrol 
iiiciit with iho (■ 1 P llnilnu) Cumpinj thiit tho I ittcr hli'inhl 
rtmoi^'iimLnlH of giKulB (liHpntchc«l from WaJl at Ponii i nt n certain rsf'’ 
Sr>crnl coiisjgiinn ntt wcronccordiiiglj dtlncrcil by thoRailnoj ton'r*"^ 
nl I’ooim mid thr^ were pud for nccordiitg to tho agreed mlc Alt 
time of tlio delivery of tlio lirnl (oiiHignmcnt, tho lUiIwfly Comf’” 
n fu^ed to lUlircr It iinliHt nil the coniiignmi tits, including tlio-< » f 
dolncrrd and pud for, wen' |i»id for nt n higher rate The 
then upon paid the higher rato ondor proteil and sued tlio 1’ vilwaj 
panv in the C< tirt of Small CaiiBCa nt Poona for the rccoicO , 

charges cl luncd and receiveil by tho drkndaiit*. 'iliodcfcndanl 
< d that the Bint wni not m iintatnnble innsinurh ns no notice of ^ 
was B* nnl by tho plamtiRa neconliiig lo hit 77 of th« Indian I.»n« 

Art (I \ I f ’") llie Judgo or* r ml d tho di rcfidanl*ii ccnten’i i ^ 
nil itTiil the claim iiolditig that n notice nml r Sec 77 of the Act 
tiecCKKarj heeau^e the tioii cmnteinplnled om rcliarges rrcover'-. ^ 
iho delivery of the g lod* to th" loningiico and not to ,t 

coTcreil after the delivery ns «na the pre«eiit cno lie fnrt h' r 1''’ 

• AppUcntieu 2vo JIRRof 1^0*5 atder the IzlZBonUoBry 
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if aoiice wis necc&siri it was gi%CQ by tho plaintiS juasraacli as there G I P E 
was an allegation that a notice has been sent in a letter addressed to the t> 
Agent of the Compam, care of tho btation (faster Poona by tho plaint D^owasi 
i5s 

The defendant having ippealed nuder Revistonal Jurisdiction 
Held that notice was necessary The overcharge referred to in the 
Section IS not condned in its meaning to an overcharge recoverc I before 
the delivery of the goods to the consignee at their destination 

Held further tliat tho delivery of a letter tinder Sec I40of the Act mnst 
be lu exact compliance with the terras of tho section and it must be deli 
Tcred to the \gent at hia ofBce 
The ■‘tatementof a fact in a letter is no proof of the fact itself 
Applicaiion under the Extraordinary Jurisdiction (Section 25 
of the Provincial Small C lUse Courts Act, IX of 1887) against the 
decision of P V Gupta, Judge of tho Court of Small Causes, » 
Poona, in suit No 1482 of 1905 
The plaintiffs, who traded at Poona, sned tho defendant Rail- 
way Company for the recovoiy of Rs 829-1S-9 on account of 
overcharges claimed and recoitcd by the defendant in respect 
of certain consignments of goods delivered to them at Poona 
The plaintiffs alleged that according to an understanding bet- 
ween them and the defendant, the latter charged the plaintiffs 
4 annas and 9 pies per Railway maund end subsequently claimed 
and received under protest on plaintiffs’ part 7 annas and 10 pies 
per Railway maund Thej therefore sought to rocover 
Rs 655-11-0 paid for the overcharges and interest by way of 
damages, namely, ‘Ks 174 2-9, in all Rs 829-13-9 

The defendant contended, tnler alxa, that the suit was not 
maintainable inasmuch as no notice of the claim was served by 
the plaintiffs under the terras of Section 77 of the Indian Bail- 
wa}3 Act (IX of 1890) Tho Judge overruled the defendant’s 
contention on the ground that a notice ander the section was not 
necessary beoau'e tho section contemplated overcharges recover- 
ed before the delivery of the goods to the consignee aud not 
Overcharges recovered after the delivery as was the present case 
He further held that, assuming that notice was necessary, it was 
given by tho plaintiffs to the defendant and that the defend- 
ant being entitled to clihrgo the plaintiffs at the lower rate only 
was liable to the plaintiffs’ claim Ho passed a decree accord- 
ingly 

The defendant preferred an application under the extra- 
ordinary jurisdiction under Sec, 25 of the Provincial Small 
64 
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G I p By Couits Act (IX of 1887) and a rule mn w*is issued by Jenkins, 
Dewasi ^ ^ Bbaman, J, requinng the plaintiffs “to show cause 

Versee why the decree should not be set aside ( n the ground that it was 
” "" obligatory on the plaintiff to prefer his claim m writing under 
Sec 77 of Act IX of 1890 and that the terms of Sec 140 of that 
Act have not been complied with 

Raikes (acting Advocate General with Little S. Co ) appeared 
for the Applicant (defendant) in support of the rule — iwo points 
arise in the case, namelv, (I) whether it was necessary for the 
plaintiffs to give him notice under Sec 77 of the Indian Eailwajs 
Act, and (2) whether the notice was duly given The Judge held 
that notice was not necessary because according to him the term 
overcharge in the section means an overcharge levied and tl 
» co\ered before the dehveiy of the goods to the consignee But 

the construction adopted by the Judge necessitates theintroduc 
tiou of additional words m tho section which by itself is 
clear m its meaning The Judge siys that it would be absurd 
to hold that the section would apply to the claim of the defeud 
ant Company made six months after the goods were dehverel 
for carnage 

In connection with the second point, the Judge finds that 
notice was dulj given But there la no evidence to support the 
finding There is a recital of the not ce in a lettei If ^ 
writes a lettei and alleges therein that ho gave a notice to 1 is 
opponent, how can this circumstance be evidence against the 

opponent'^ The plaintiff savs that he sent a fegisteredletterto 

the defendant But he has not produced the postal receipt for 
the registered letter It should be noted that the plaintiff m his 
examination never referred to this registered letter "What e 
relied upon was a letter addressed to the Agent, care of t e 
Station ilaster at Poona Such a letter does not meet with t e 
requirements of Sec 140 of the Indian Railways Act 

Robertson (with D A JChare and B V Vtdtana) appeared for 
the Opponents (plaintiffs) to show cause ■ — The rule nisi calling 
on them to show cause consists of two parts Ihe second p'r 
relates to Sec 140 of the Indian Railways Act, and to the q’*®^ 
tion whether tho terms of that section liave been complied ' 
Therefore, on this point no argumeut can be addre'’sed which i* 
not covered by the wording of the rule 

As regards tho first part relating to tho notice, the Judf^ 
found as a fact that tho plaintiffs had give notice to the 
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o£ tte Companj Tins is a finding of fact and cannot be inter* 
fered with in the present remional application Tho Judge 
relies upon i lott“r written by one of tlio plaintiffs to the Agent 
along with the other evidence in the case therefore, the finding 
of the Judge on this point is nniinpeachablc Under Sec 25 of 
tho Provincial Small Cause Courts Act the Uigh Court can inter- 
fere it there is any error in law committed by the Lowi.r Court 
The defendant at first alleged that the coirospondenco between 
the parties was destroyed and then at his leisure produced tlio 
letter which speaks of the uotoce which thej had sent to tho Agent 
The defendant never denied tho receipt of the notice All those 
circumstances and the conduct of the defendaut justified the 
Judge m drawing the inference that notice duly reached the 
Agent 

The crucial question m the case is whether notice was neces- 
sary before the action^ We submit that it was not necessary. 
The defend int contracted to carry eleven consignments of goods 
from adi to Poona at tlie rate of 4 ann-is and 9 pies per Kail 
way maund and did tarry and deliver 10 consignments which 
weredalj paid for at tiie above rate After the lapse of some time 
they demanded a higher rate on tho ten consignments already 
delivered and paid for and detained on that account the eleventh, 
that 18 , the last consignment They then paid the higher rate 
under protest and brought the present suit to recover the excess 
Under these circumstances they contend that Section 77 of the 
Indian Eailways Act cannot apply The excess amount which 
the defendant has recovered from them cannot be i ailed an over- 
charge The natuial meaning of the term overcharge in tho 
section IS the charge which, as a fact, is higher than what is 
warranted owing to the class of the goods, their weight or 
mca'surotneut and which tl e Company puts down against the 
goods in the receipt given at the time of the consignment Sucli 
a charge iray either be prepaid at tho time the goods are sent 
or paid at the time of delivery to the consignee bection 77 
does not contemplate that the defendant c»in at any time after 
the performance of the contract revise the terms of the agree- 
ment Iho defendant dem mded a higher rate than was agreed 
upon Such n cise dois not fall nndei Section 77 1 he con- 

struction which IS sought to be pnt by the defendant upon tho 
section would infringe upon tho lights of tho public in favour of 
tho defendant Tho section must, therefore, be strictly con- 
strued We submit that the term overcharge means a charge 


I P Rv 

Dewasi 

Versee 
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b I P By 'vliich, as a matter of fact, is higlier than is proper and for which 
De*vaEi defendant agree *5 to can} goods It cannot mean a higher 

Teraee charge 'which the defendant may afterwards choose to impose 
Any other construction of the term wouM inflict great hardship 
If the excess amooiit recovered in tins case be held to he an 
overcharge, then thr* defendant can by recovering the alleged 
oierchaige six months after the delivery of the goods for 
carriage, maho it impossible for the sotidoi to give notice within 
time 

Bussell, Ag C J — ^In the year 1902 the plaintiffs herein 
had a gram shop at Poona and the defendants iie the G I I* 
Railway During May 1902 the plaintiffs’ Agent went to ^Vadi 
to buy gram which lie sent to Poona foi sale there Tb 0 ple,int 
iffs sue to recover fiom the defendants Rs 6o5 11 0 and interest 
thereon as damages amounting to Ks 174 2 n^in nil Rs 829 13 9 
Ihe snm of Ra 6o5 11 0 la in the pKint sought to bo recovWL 
ns the excess amount cUimod and received by the Railway Oom 

pany at Poona in respeitof various parcels of gram sent fro® 

Wadi to Poona on different dates id June and July 190‘^j the 

details of which are set out m the plaint llie dates of the 
excess amounts being leceived aio as follow — 

Re 187 5 0 received 12th July 1002 

, C 2 6 0 „ 16th A, 

„ 400 0 0 , 25tli „ 

ils 055 11 0 


The plaint was hied on lOth July 1005 
0 he learned Judge of the Small Cause Court at Poona raised 
the foltowicg piehtnmary issue WhotheT the suit wis not 
maintainable for want of notice under Secs 77 and 140 of 
IX of 1890 (Ihc Indian Railnaia Act^ ^ 

The proper form of this muo would ho whether the 
maintainable in the absence of notice, Ac 


ifr hfithes, Advocate General, for Defendants, said ho "oul 
argue tho two points only 

(o) bother notice was iiccessarj, ? 

(h) Whether notice was given in time f 

Bofoio wo deal with theso two points it is desirable tl at 

should state shorfh what was proved at tho hearing o® * 
fixing up the rates m question 


thr 
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It appears that prior to Februarv 1902 the rate for giam and G 1 P Rj 
seeds betivoen "VYadi and Poona had been 7 annas and 10 pies uJwasi 
per Railirav maund Vereee 

Pj CIrcuhr^o 13, dated 18th Febiuary 1902, it was lednced 
to 4 annas 0 ptes from 20th Pebniary 1902 But by a subsequent 
Circolar No 25, dated I4th May 1902 the reduced rate was 
Cancelled and the former late restored trom 1st June 1902 But 
this subsequent Circular had not been posted or affixed at Wadi 
station or made known to the pnblic there or at Poona before the 
gram m question herein nas sent fiom Wadi to Poon i Nor 
nere the Railway people at Wadi and Poona aware of the subse 
quent Circular otherwise they would not have entered the reduced 
rate m the Railway Receipt at Wadi and allowed delivery of the 
grain (except the last consignment Invoice No 6) to the con 
signee at Poona on payment of the reduced rate It was not 
till the last consignment had reached Poona that the enhanced 
rate was demanded t urtlier the plaintiffs’ Agent at Wadi 
inquired of the then goods clerk theio wbat was the rate and 
was told the redaced rate 

As to the first question thca the leanred Judge held that notice 
as above was not necessary 

His reasoning is set out m his yudgment pages 17 and 18, as 
follows -“"The amount recoveied by the defendant from the 
pUmtiff on account of the alleged undercharges was charged 
and recovered, in some cases, not before, but some days aftei, 
the good* in respect of which the amount was recovered, were 
delivered to the plaintiff (the consignee) at thei- destination I 
am of opinion that Section 77 of the Railways Act (IX of 1890) 
does not apply to such a case The section provides that ''a 
person shall not be entitled to a refund of an overcharge in re'<* 
pect of animals or goods carried by railway or to compensation 
for the loss, destruction or deterioration of animals or goods 
delivered to be so carried unless his claim to the refund or com 
pensation has been prefeired m writing by him or on his behalf 
to the Railway Administrution within 6 months from the date of 
the delivery or the anim ils or goods for carnage by Railway ” 

Ilaimg regard to the time from which the period of six months 
is to be computed, it seoins that the overcharge ” referred to 
m the section means an o\ treharge charged and recovered before 
the delivery of the goods to the consignee at their dcstinatiou, 
and that it docs not include an overcharge which is charged and 
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te I P Rj recovered after the delivery of the goods to the consignee at 
Dewasi their destination Suppose an ainoiint is chaiged and recovered 
\ersee on account of uiidei charges more than six months after the goods 
were delivered for carnage by railway wou’d the section apply 
to such a case ^ Certainly not It would bo simplv absurd to 
hold that the section would apply to such a case It thus ncces 
sanly follows from this that the “’overcharge” referred tom 
the section does not include an overcharge which is charged and 
recovered after the goods were delivered to the consignee at 
their destination ” 

But it appears to ns that this is to read into the section words 
which are not there 
Section 77 is plain 

77 A peraon shall not be entitled to a refund of an overcl arge m 
respect of animals oi goods carried by Hi Iway or to coropens’vt on or 
the loss destruction or deterioration of animals or goods del vered to r 
BO earned unless his claim to tl e ref ind or compensation I as bee pr®* 
ferred lu writing by him or on liis bohilf to the Railway Admin stration 
"witl in SIX months from tho date of the deli% cry of the animals or goods 
ior carnage by Railway 
Section UO is as follows — • 

140 Any notice or other document required or authorised I y tl is 
be served on a Railway Adro nistration may be served in the case 
Railway ndmmistcrod by the Government or a natire State ont 
Manager and in tho case of a Railway alministered by a Railway 0®“* 
pany on tho Agent m India of the Ra Iway Company 

(a) By deliver ng the notice or other document to the llanagcror 
Agent or 

(b) By leaving it at 1 is oQice or 

(c) By forwarding it by post in a prepaid letter addressed to tbe 

"Manager or Agent nt li s offee and regi'itered ui dcr Part 
of the Indian Po't OIT te Act 1866 
In tho American anil bngliah Eucyclopcodia “overcharge 
IS defined as ‘ a charge of more tlmn is permitted by 
citing IVoodTtian \ Rto Grande 0) That a charge such as Ihe 
present la not “permitted by law ’ is apparent from coso o 
v Pac\tnglonV^ There, it was held that if befot® 
sending goods by % earner the sender applies at his wharf 
know at what price certain goods will bo earned and he is ^ 
bj a clerk who is doing tlif business there Cf 
and on the faith of tins ho sends the goods, tho carrier cann 


(l) G7 Tex 418 


(2) (1827) 2 0 and r 690 
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charge more , although it bo proved that the cnrriei had pre- 0 1?% 
viou'ilj- ordered his clerks to charge all goods accouling to a Oewaai 
pnuted book of rates in which 3« 6J. per cwt was set down Veraee 
for the goods of the sort in question Loid Tenterdon’s remarks 
in that case are verj strong They ore. — 

“If a person goes to the office of a Carrier, and asks what a 
thing will be done for, and he is told by a clerk or servant who 
IS transacting the business there, that it will be done for a 
certain •'um, the master can charge no mote’ 

This case is cited in Angell on Cornor, bection 127, as being 
still the law 

Again, the words in Section 77 “in respect of animals or 
goodV’ *'^^6 wide as the} can be 

Further, as a matter of practice the difficulty suggested by 
the learned Judge is not U^elj to arise for m the Forms of 
Consignment-note 'auctioned by the Governor General («ce 
page 272, Bvyley on the Indian Railwajo Act) “the freight on 
all goods must bo paid eithei previous!} or at the time of deh- 
veiy,” and it is in the highest degree improbable that a Railwa) 

Company if freight were not paid previously or on delivery 
would allow anrthing like so long as six months to elapse before 
the} demanded payment of the freight And by Section oo of 
the Act pav moot must bo inado “ on demand ” 

In our opinion we must read Section 77 lu its plain and ordi- 
nary sense and bearing in mind the mischief it which it was 
aimed itz, stale claims agvinst Railway Companies m India 
e, therefore think the judgment on this point is wrong and 
should be reversed 

The next question is was notice under Section 140 in fact 
given or rather seeing that we are dealing with this case under 
Section 25 of the Provincial Small Cause Courts Abt, was there 
evidence upon tin, conaidcrafcioii of which the learned Judge was 
]usti6ed m finding that duo notice bad been given ^ 

The learned Judge deals with Ibis part of the case as follows — 

Assuming (but not holding) that the section dots apply to a 
case like the present, the plaintiff in tlio present case did prefer 
his claim in writing to the defendant’s Agent at Bombay by 
registered post within 6 months from the date of the delivery of 
the goods for carnage b} Railway, as will be seen from the 
plaintiffs’ letter to the General Traffic Jranager, dated llth 
August 1903 and produced by the defendant In paragraph 1 
of that letter, it is distmctl} stated that the plaintiff did prefep 
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O I P Ey his claim to the Agont by a registered letter No 103, dated 
Dewasi Octobor 1902 This registered letter as well as some otler 

Veraee correspondence \ elating to the subject matter of this smtisnot 
forthcoming The plaintiff has tried his best to procare their 
production Bat tho defendant’s servants in their evidence 
state that the correspondence of 1902 has been destroyed accord 
ing to tho rules of the defendant Company fn none of the 
subsequent correspondence of 1903 does the receipt of the said 
regi’itered letter of 14th October 1902 appear to have been 
denied The goods in respect of which the undercharges were 
recoieied were delivered at the Wadi Station to the defendant 
Company in tho months of Juno and July 1902, as will bo 
seen from the Invoices produced by the plaintiff The above 
mentioned registered letter was sent to tlie Agont within sii 
months from the date of the delivery of the goods to the defend 
ant Company 

Ihe passage in the letter, Lxhibit 0, to which he rotors is as 
follows — 

I respectfully bog to point out that you ore entirely wrong 
m stating my claim was not picferied within sii. months of the 
date of delivery, although tetc) my first registered letter No 103 
was addressed to your Agent, dated 14th October 1902 and for 
which he acknowledged receipt ” The leained Jndge has infer 
red from the fact of there being no denial by the defendants of 
that statement that therefore the fact of the delivery of the 
letter of l4th October 1902 is proved 

But in our opinion this is n t so The statement of a fact m 
a letter cannot be accepted as proof of the fact itself Nothing 
could Imi e been easier than tor the plaintiff then to prove thnt 
such a letter had been written and jtosted I lie alleged receipt 
for the letter is not produced and no leasou gisen for its non 
production Ou the contrary, Dowasi Versoe says 'MVedhen 
gent letters to the Agont through tho Poona Stvtion Master of 
refund of tho amount” The letter he refers to is dated - 
July 1902 and runs thus — 

To 

The Station Master, 

G 1 P Railway , 

Poona 

Dear Sir, , , 

In reph to yoor letter of tho I8th Jnly I heg to state * 
you are not entitled to the undercharges mentioned in your Je 
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No. 470^ under tlie 55th Gahi of the Railway Act IX of 1890 G 
You refer to empower you to demand The same in any way 
I shall only paj the sum under protest and if you accept them so 
• \oiirs Sinceiely, 

SnAu Naesi Vakjdng 
(m Gujarati) 

The witness is evidently trying to make out that this is the 
letter sent in compliance with Sections 77 and 140 Of course 
it IS not, for Section 140 reqniies letters to be addressed as 
therein set forth The witness does not refer to the alleged 
letter of 14th October 1902 at all 

Further, even assuming the learned Judge was right in the 
view he took of the letter of lUh August 190J still that does 
not show that all the requirements of Section 140 were complied 
■with It does not sav that the letter was delivered to the Agent 
c< fits office as required by Section 140 non constat that it was 
not addressed to him c/o the Station Master at Poona ns the 
letter of the 24th July 1902 bad been which was not in compli- 
ance with Section 140, esact compliance with which is iieoes 
«ary , Great Indian rcmnstila Railuay Comjany v Olandra 
iJfli (1) 

lor the above reasons (it not being necessary to go into the 
other issues decided by the learned Judge) we would allow tins 
application But looking at the extreme hardship of tho case 
upon the plaintiff, we direct that each party do pay their own 
costs throughout 

Application alloiLcd 
(X) {190C) 28 All 552 


I P Ry 

De ^aBl 
Versee 
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The Calcutta Weekly Notes, Vol. XH. Page 165. 


OIYIL REVISIONAL JURISDICTION. 


Before Bampini^ GJ.f and Sharfuddin, J. 

TILAK CHAND LAHUTHY, Petitionef, 

V. 

THE EAST INDIAN RAILWAY COIIPANY, 

Opposite Paett. 

Role No. 1829 of 1907. 

J 9 QJ lUtUa’js Act (IX of 1850), See, 77 oni 1 JO-Ooo* let m tmmtt-XoM 
Angnat, 27. 0 / claim^Suficienl mlice 

Notice of claim for goods lost id transit given to Ballwaj Cororaoi A ' 
with whom they were ortgioally booked is not snlTicient notice wi ' 
Sections 77 and 140 of the Railways Act to Railway Coinr'’'°7 
whose lino the goods wore subsequently lo^^t 

27(0 East Indian Jtaih'ay Company v Jeihmull iZamanntid Cl folloffCil 
Application for revision of an order of tho Subordinate 
of Dmajpur, exercising the powers of ft Couit of Small 
dated the ICth of March, 1907. 

The facts of the case material to tliii report appear from tl'f 
judgment. 

Babn iTumndra Hath Bhattacharjee for the Appellant 
Bahus Lai Mohan Das and Jlfn/ieadro Coomor Mdrt^ for tl>® 
Opposite Party. 

The judgment of the Court was ns follows — 

This IS a rule, calling upon tho opposite pcarty to show ® 
why the decree of the Subordinate Judge of DinajpurjpaFsedmt^'^ 
exercise of his powers of a Court of Small Causes aud d.ite 
16th March 1907, should not be set aside on the ground tint 
notice to tho defeudant, opposite party, was in accordance " 
the provisions of Section 77 of the Indian Railw.ays Act. 

Tho facts are ns follows — It appears that certain goods ivcf 
hooked on the 13th robmary 1906, from Station Jaipur on 
Rajputna Malwn Railway These goods wore to bo deliver ^ 


I L B 26, Bom , 6CP(1002). 
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tilt pHintift at Dmajpur StUion on tbo Easlprn Bong-vl Kailwiy , 
but they never reached the petitioner llie petitioner therefore 
ipphed to the Rajputana Malwa Railway Company and carried 
on for sometime correspondenco with them Ultimately the 
East Indian Railway Company on being referred to admitted 
tint the goods had boon received by them on the 14th Febiuary 
190o, bnt that they had gone astray 
The petitioner then sued the East Indian Railway Company 
who defended the suit on the ground that no notice of claim was 
ever guen to them under the piovi<»ioii8 of Sections 77 and 140 
of the Indian Railways Vet Ihe Small Cause Couit Judge held 
that as the notice of claim must be gnen within six mouths and 
as no <5uch notice was given, the suit was barred by the special 
law of hmitatiou and it accordingly dismissed the suit 

The plaintiff has obtained this rule to show cause why the 
decree of tho Small Cause Court should not be set aside He 
contends that the notice gi\on to tho BajpuUna Malwa Railway 
wassnffioeat and that tho suit is accoidingly not barred by 
limitation and, furthcimore that the Last Indian Railway Com 
pany admitted that tbej icceived tho goods 
Wo tluak, however, that wc must hold on the auihority of tho 
case of Tic last Indian Radtiay Compamj v Jethmnll Rama 
nand(l), that the notice of the Kd3put ina Railway Comp my was 
not sufBcicnt notice of claim to the East Indian Railway Company 
under Sections 77 and 140 of the Railways Act and tli it although 
the East Indian Railway Company admits the receipt of the goods 
and that they nent astray on tbeir line, the suit being barred by 
hmitation, there can be no decree given agxinst them 
The rule la diachaiged with costs, two gold mohurs 
Rule discharged 


Ttlak Ohantl 
Lahnthy 

E I Ry 


(1) I L K 26 Bom , CC9 (1002) 
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The Indian Law Reports, Vol. XXXV. (Calcutta) 
Series, Page 194. 


CIVIL RULE 


Before Mr. JuUtce Mttra and Mr. Justice CasjtcrbZ 

NADIAR CHAND SITAUA 

V 

WOODS * 

Jlaihiay Compant/-^27otice o/elaim ‘may ho directed'— RaxUc^ji 
Act {IXcflbJO) —Ss 77, l40—(7i«m ayainst Ratlmy admintttcred bj 
a Raxli ay Qompamj 

A notice of claim for ihort dehrery was aerred upon the TrifSo 
Manager of a Railway administered by a Railway Company nod not oo 
tbo Agent — 

Hell that such a notice was not a sulBcient coropluneo with the pro 
visions of Sections 77 and 140 of tbo Indian Raihvayia Act 
Secretary of St xtefor India \ Dtp Oliand Poddarti) referred to 
Tho word m ly m Section 140 of Indian Railways Act means that if 
a I laintilf IS dcsiioas of serving an eltoctive notice of claim tho noln-o 
must bo directed to the Manager or Agent as the case may ho 

Gnat Indian Peninsula RaiUoay Company v Okandri Raif** folloffd 
Pertannan Chatti v South Indian Eailway Oompany^^^ disiented from- 
Rule obtained by the plimtifT, Nadiar Ohand Shaba, under 
S 25 of tho Proviucnl Small Cause Couits Act 
The pHmtiff sued Mr Wood, the Agent of the As 3 ain-Ben^a| 
Railway Company to recover damages fur non delivery 

goods Ills illcgatiou was that bo consigned tertuii goods fro® 

Cilcutta and Dacca for cou>oyauco to Chittagong, buttbey 'r^oro 
short-dtliverod He also stated that one of the consign®®” 
was not delivered at all 

Tbo defendant Company pleaded, inter aha, that tho sud 
not maintainable, and that no notice was served according to 
Railways Act _ 

• OiTil Kulo No 2751 of 1907, Poo No J539 of llW? , 

(1) (180G) I L R St Cal 306 (2) pOGO I t R -‘3 65- 

(1S99) I L R is Mnd , 137 
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The learned Small Cause Coart Judge having found that the NadiarChaad 
notices ucre «er\ed on tlio Triflic Manager, and not on the S'jata 

Agent of the Ititlira} Compnnj, held tint they were insufficient Woods 

in law, and di8rai<5sed tho plaintiff’s suit 

Agamsst this decision the plaintiff moved the High Court and 
obtained the Buie 

Bahii Shnrai CAandro Basak tor the Petitioner Iho question 
is whether the notice which was given in this case to the 
TrifHc Manager v,as a sufficient notice undei the Railways Act 
Section 140 of the Act speaks of the persons upon whom notice 
13 to be served, the section is not oxhaiistirc, and a notice on the 
Traffic Manager is a sufficient compliance ivith the provisions of 
the Act The case of j’erintmon 0/ict£t V South Indian Ratlj,aij 
CompanyiD and the judgment of Mr Justice Ttabjee in the case 
of East Indian Raxheay Company v JethinuU Ravianandtfi) which 
■was not rover-iod on the point that the Iraffic Manager was the 
proper person to serve notice upon, support iny contention I 
also rely upon b 229 of the Contract Act 

Mf Garth (Bofut Joy Gopal Gonha with Inin), for tho Opposite 
Part) >\as not called upon 

MimA AND CAsrens^, J J ~**This t$ an application m a suit msti* 
tuted in tho Court of Small Causes nt Chittngoiigr by tl e plaint- 
iff for recovery of damages from llio Assam-Beiigil Railway 
Company for short delivery, on different dates, of goods cornea 
by the Railway Company under nek notes 

The plaint is extremely imperfoct It docs not state the date 
or dates on which the notices of non delivery wero given to tho 
defendant , it docs not also state to whom the notices were given, 
and when and bow tliej wero served Tho plamt is also bilent 
as to the dates when the delivery in each case nas expected 

The defendant, i>ho is tho Agent of the Assam Bungal Railway 
Company, denied the receipt of proper notice and also denied 
the liability of the Company even if tho notices were dnlj '•erved 

The learned Small Cause Court Judge camo to the conclusion 
that tho alleged notices of claim wero insnQicient, they admit- 
tedly having been served on tho Trifiic Jlanagnr and not on the 
Agent of the Railway Company 


(1) I L U 22 Mod 187 (2) 080*j I L. B 26 Boni. €60 
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Bl al a 
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Tho laam question argued before us in this rule iswbetlicr (Be 
notioo to tlio Traffic Managei was a sufficient complunce with 
the provisions of Secs 77 and 140 of Act TX of 1S90 


Sec 77 of the Act rcqniics that before a person can sno for 
refund for loss or non dehvoiy of goods or for short dehrory, he 
must prefer in writing a claim withm sis months from the due 
dote of delivery by the Railway Company Sec 140 speAs of 
tho mode of sen ice of notices and the person to wJiom ile 
notices are to be directed It says “ any notice or other docu 
ments required or autboiised by this Act to bo seived on a Eail 
way Administration may be served, m tho case of a Eulwiy 
administered by the Go\ eminent or a Native State, on tho 
Manager nnd, in the case of a Railw*y administered b) a Bail 
wny Company, on tho Agent m ludn of tho Railway Company' 
Ihe present case is one of a Railway Company not adniinistcri’d 
by Govornraont or any b>ati \0 State, and tho bcction requires 
tint tho notice shall be sei ved on the Agent m India Admittedly 
tho notice or notices m this case were served on tho Iraffc 
Manager 


Tho authoutics m this Court as well as ju tho Bombay 
Court arc to tho effect that the seivice of notice under Soc 7'®* 
tho Act must, 10 older to be offectivo, bo served in tboforio and 
manuor indicated in (he Act it»e}f, i <? Sec 140 of tho Act 
In tho ease oi fhe £a$t hi ban Railtcay Coupany v Jetytill 
JiamaHa7id(i-) Mr Justice Tyabji hold that Sec 140 of the 
nas merely an enabling section ind that the service of notice 
on the Traflic Superintendent or a person of that character 
would be sufficient Iho Court of appeal, howovor, conii*t“®S 
of JE^MNs, C J, and Crowe, J, held that tho formalihw 
required by tho legislature could not be dispensed with and they 
came to tho conclasiou that a notico m strict accordance wi 


tho proMsions of tho Act must be served before an action 


could 


bo brought 1 he learned Judges wero of opinion tbit tho 
that tho East Indian Radnay Company know of the cloira® 
the plaintiff aud that intimation of tho notice which m that ca-® 
was served on the Bengal-Nagpur Railway Company hod hce° 
given to the East Indian IloUn ay Company a\oro not | 

and they followed the decision of that Court m Gauya R r « 

V J7i6 Agent, Bengal Aor/A-Tr«orh m Itaihcay Company 


(l)J L n , 20 Bo TO, C€0 coo.) 


(2) Sm ertWo p 
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In the case of The Secretary of State for India in Council v Nad ar Ohan 
Dip Chand Poddarfl) this Conrt held that Sac 77 of the Eail- ShaLa 
ways Act required that the claim should be preferred to the Rail- Woods 
way Admiuistrition and that the words Railway Administration 
mean, havingregaid to the provisions of Sec 3 of the Act, the 
Manager m the case ot a State Railway and that the service of 
notice to the Traflic Mau iger was not sufiicient 1 he case of The 
Secretary of State for India in Council v DipchaudW was one 
against a State Railway, but the prniciplo of construction adopted 
by this Court was that tho directions in Sec 140 must bo strictly 
followed, and the word “maj ” in that section mast bo construed 
as meaning " mu-st " if a plaintiff desires to make a claim 

SimQar interpretation has been put on similar clauses in 
other enactments in which directions are given that notices 
should be sened on a particular person in a particular manner 
The case of notices under Sec 424 CPC on The Secretary of 
State for India in Council may bo cited as an illustration of this 
principle of construction 

"We cannot agree ^ ith 1 tawi, J , or tho learned Judges of tho 
Madras High Court wlio decided the case of Penonnnn Oheth r 
The South Indian RatUray Gompanyl^) in the view they have 
taken as to the effect of the word " may" m Sec 140 In our 
opinion, tho word "may " in this section means that, if a plaint ff 
18 desirous of serving an effective notice of claim, the notice must 
he directed to the Manager or Agent as the case may be This is 
al«o the view taken in Oreat Indian Peninsula Raihiay v 
Chandra Doi(3J m which all the eailier cises have been cited and 
followed. 

We are, therefore, of opinion that the Judgment of tho Small 
Cause Com t Judge is coiroct and that this rule must be dis- 
charged 

The learned Vakil for the petitioner has contended that Iht 
case should be sent bick to the lower Court for a finding oa the 
question whether the fiaffic Manager was authorised hr tho 
Agent of the Assam Dougal Railwaj Company torecoive notia 
but the que'ition does not arise on tho pleadings and there is no 
evidence m the record on the point 

Tho rule i« accordingly discharged with cost®, five gold 
mohurs 

Rule di‘>cl arged 


(l]lLn,24 Cal 506 (S)I1 H,S-. Slidn W? 

(3J 1 L n 2S AU , 65* (1906) 
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The Madras Law Times, VoL VI. Page 427. 

In tho Sigh Court of Judicaium at Fort MYilliaw, in Benpl 

APPELLATE CIVIL JURISDICTION. 

Seforo Mr. Jnsltre Solmivoodand Mr. Justice SharJuMin. 
V. WOODS, (Aobnt to the As&am Benoai 
RA rnwT Compant) PETirioNBit, 


JIEHAR All BEPARI, Opposite Paftt 
fiotB No 2003 OP 1008. 

1908 Ijifitfln JlatltLcij/i .del (i3 < 7 / IS'^O). Sect 77 , 14 C>— Clavni /or 
Jotj, 31 /hr thorf delnerif'—Jfotiee o/eiatm cn i fiom io l)e $ened^Siriifi C' 
Trn/lc Manager 

TJio notice of cUim under See 77, Railways Acfc, muse bo served under 
Soc 140 of tbe Act on the Agonl of tbo Company. Bat tlio law doe< nn 
require thflf the notice should be pbj Mcally tbrast m the Agent s ban 
Tt Ji sUtDcient if it appears from fhc ladings that the Agent hashw'ri 
knowledge and notice of the claim 

iriiere from tho ruloa of the Rmljvay Company it appeared that tho 
TrafJic Manager m tho cHims department aettloa all such chlms ono ' 
Agent also refers to him claims for dispo’al 

ITetd, that the notice to the Trallic Manager was auOicicnt. 

This frss o rale gr.-mtod on the 8th of June 3D08, 
tlie Jndgtnent and decreo of Baba Nnrendra Nnth Ghosh, Nan 
sjfT, Ist Court at Tom, District Noakbali, dated tho 24th o 
February 1908, passed in the oxerciso of powers of a Court o 
Small Causes 

The matter arose out of a suit for Rs, 40 ns compensation 
4 hags of nco winch dofoudant Company faifod to duhver. 

The defendant denied linbility ufto on tho ground that 
thcro was no ^nI^d service of tho notice of claim on the Comp^^^' 
as tho notice was served on the Traflic Mamger and not on 
Agent, .and also contostod plaintiff's ownership of the consigi^ 
raent. 
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The Calcutta Weekly Notes, Vol XIV Page 888. 

CIYIL REVISIONAL JURISDICTION 

Before Chatioijcey J and Jmes 7 it,J 
MARTIN A Co , M VNAGBSG AGENTS, 
BAKHTI\RPORE BLEAR LIGHT RAILMAY Co, Ltd 
(Olfendants) Petitiovees 
t 

FAL.IR CHANE SAEE aad orOEE-., (PAAl^TJFFs}, 
OlPOatTL PaFIY 
HcleNo 1118 of 1910 

RatJi'^7y8 AclilXo/ ISQO) Secs 77 140 — 'So(%ec 0 / chim sent tJrou^U 
jest but iiot Registered— PoH Offee Act{\JVof 186G) Part III 
>otice ot a claim of damages for shorfc dclircry sent through tl e post 
but QOt registered under Part III of the Indian Post OfRce Act was not 
semce in at j of the modes prorided by Sec 1 10 of Kailnays Act 
Nodiar Chand v, IFoocRH relied on 
This was a rule issued on the IltU of Mircli I DIO, against the 
decree and judgment passed by the Munsiff of Beliar m the 
District of Patna, on the I3th of Dtceiober 1909, calling on the 
opposite party to show cause why the above decree and judg- 
ment should not be set aside 

The material facts appear from the judgment 
Bahu Narendra J^mar Bose for the Petitioners 
Bahu Shtba Prasanna Bhaltacharjee forthe Opposite Party 
The judgment of the Court was as follows — 

This case arises out of a suit for damages for short delivery 
against a Railway Company Section 77 of the Railways Act 
IX of 1890 provides tint no such claim shall be nllowed unless 
the claim has been preferred in writing to the Railnai Admi- 
nistration within 6 months from the date of the delivery of the 
goods In the present case such a claim seems to have been 


1010 
Hay 5 


(1) I L n 3.f Cal J 94 
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plied With, and on the ground that the suit by the plaintiff was 
otherwise not maintainable. 


It IS now too late and we have no desire to differ from a long 
course of decisions in which it has been held that m a case of 
Railway Company the notice under Section 77 which is served 
under Section 140 must be on the Agent of the Company But 
we think that a notice on an individual be he the Agent of a 
Railway Company or bo be the Secietary of State, need not be 
physically thrust in the Agent’s hands It is sufficient if the 
Bnding of fact are such that it must be inferred that the Agent 
had full knowledge and notice of the claim Now in this case 
there was too very strong reasons for inducing us to believe that 
the Agent and his office are saddled with full knowledge The 
first is that the Traffic Manager whose dutj it would have been 
to bring to the notice of the Agent if there was any hitch m the 
matter, on the 30th May long within the period of six month’ 
wrote to the plaintiff that the matter was being enquired into 
and allaying the plaintiff’s natural anxiety about his loss If 
the Agent did not know anything about this and if the TrafTo 
Jfanagor knew that the Agent knew nothing about it the o®ly 
possible conclusion would be that tlie Traffic Manager was aa 
exceedingly dishonest man Be that as it may, there is a fuf 
ther finding by tho learned Munsiff at the end of his judgment 
which seems to us to conclude tho matter He says there were 
Rules of the Company put before him and ho says m these Boles 
tho Agent and the 1 raffic Manager contract with the public B 
is clear that the Traffic Manager iij the Claims Deportment 
settles all such claims and the Agent also refers to him claims for 
disposal That being so, we think that there is no doubt that 
in this case on tho findings of fact the Small Cau’S Court Judge 
was justified in decreeing the plaintiffs claim In an) case 
the exorcise of oiu powers under Section 25 of the Small 
Court Act we certainly are not disposed to pass any order m 
respect to this case which would have the efftct of defeating Ibe 
plaintiffs apparently just claim 

Foi those reasons the Rule will bo discharged with cost’, one 
gold mohin 

JIhU 
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The Calcutta WeelUy Notes, Vol. XVI. Page 356. 


CIVIL APPELLATE JUllISDICTION 

Befoic JenlinSy C.J. and N R Ghatierjee, J. 

JANAKI Das AhD OTDE) s, (Plaisiiii'S), Appbllants 

V- 

THE BEXGAL-NAGPUR RAILWAY COMPAN\, 

(Defendants) Respondent 

Apieal lEosi AiPELLAifc Deceee No 988 OP J909* 

Jrt {IX qf 1890), Secs 77 140 — Notice of cJntjn to Goods jgjg 
Superintendent if tujjieient — Irregular sale of left goods if comer January 19 
<ton — Bamage — 

Held, that tLc uoCico at ctatui fur lois af pMds deapsCched by rail 
gi>cn ui thia c (be to tho Goads Supcriotcuduit did uoc comply nitb tbo 
requirements of Sections 77 and 140 of the Kailways Act 

Quaere — hetlier a failure to obserre the provisions prescribed m tbo 
Bailirays Act vitb regard to sales of articles of nhich no delivery has 
been taken would make the sale as act of toavcrsioa b} tbe Railiray 
Tiiis was an appeal preferred on the IMb of May IGOD, agaiust 
tlio decree o£ Mr P liou, District Judge of Zillah 21*P6igun» 
naha, dated tho lOth of Peliruary 1909, alGimmg the decree of 
Bald Raj Kbi-iHna Banlejae, Subordinate Judge of Alipore, 
dated the 10th of August 1908. 

The plaintiffs instituted this suit against the defendant Com* 
pany for the recovery of 580 maunds of rice together with 290 
hags in which tho rice had been packed or in the alternative for 
the price thereof The goods in question had been despatched 
from Raigarh for dehveiy at Sbafimar and the plaintiffs’ case 
A'as that out of the 290 hags only 288 .vrrited at the last men- 
tioned railway station, that Bhagat Ram, their servant, when he 
went to take delivery of the hags, found two hags missing and 
others partly empty, that ho asked tho goods clerk to re-weigh 
tlie goods and to grant him a shortigo certificate, hut this re- 
quest was disregarded and the goods were wrongfully sold by 
the Company for Rs 1,498, wherefrom the Company deducted 


Alouoy Appeal Ho 655 of J903 
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Rs 413-12 for wharfage and Rb 329-4 for freight and remitted 
the balance Rs 755 to the plaintiff's solicitors 

The defendant Company wter aha objected that the suit tns 
barred by limitation under Section 77 of the Railways Act the 
goods having been delivered at Raigarh on the llth January 
1907, whereas the notice to the Agent was not given till the l2th 
September 1907. 'Ihe plaintiffs, however, relied on a notice 
given by them to the Goods Superintendent on the 15th March 
which concluded as follows — "Unless jou forthwith comply 
with the request contained herein, onr clients will hold the 
Railway Company liable for all loss which they maj sustain for 
such non delivery and they will not be liable to pay any demur- 
rage for the goods owing to the default on the part of tho 
Railway Company” Iho Subordinate Judge held that the 
Company was not bound to re weigh the goods and give a short- 
age certificate, that Section 77 of the Railways Act was a bar 
to the suit as regards the two missing bags and the sbortigo in 
the other bags As regaids the sale, he found that it was not 
held after full lo days’ notice but ho did not consider the 
irregnlaiity to be of sufficient importance, and moreover foun 
that the price fetched at the sale was not inadequate. lu 
view he dismis«ed tho suit On appeal the District Judge hei 
that the letter to the Goods Superintendent was sufficient notice 
under section 77, Rail rays Act On this po’iit he observed 
I take it that the Agent i« not loquired to loceivo every such 
notice With his own band and to sign receipt himself for every 
such notice It is sufficient, if the notice is received bj an officer 
of the Company whose duty it will be to lay tho matter before 
the Agent Under Rule 57 of tho Goods Taiiff published by 
the Bongnl-Nagpur Ruilway, we find that written claims mu I 
be made to tho Goods Superintendent Throughout the corn 
spondence, wo find tho Goods Superintendent writing fo^ J ® 
Company, offering terms for the Company, and finally on biba 
of tho Company making pay ments to tho Appellants of tb® 
which he as tho reproscntativo of the Company considers to 
duo Surely, the Company have placed tliemsehci m tho pO’’ 
tion that they cannot deny that tho Goods Siipcnntondent i* t ^ 
person, who will rcceuo on behalf of tho Agent claims and 
of suits upon claims, and that for tho purpose of oH clu™* 
compensation for damage and loss tho Goods Supermtendeut i 
tho representative of tho Agent 
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On tbe otlier points lio aflirmed the findings of the Subordinate 
Jadge and in the result dismissed tho appeal B N By. 

The pliintiffs preferred this second appeal 
Mr Hijam arid j5aiK Piobodlt Chandra Roy ior the Appel- 
lants 

Mr S P Sinha and Baha Monmatha Nath, Mukhprjee for 
the Re«pondont. 

The Judgment ol the Court was as follows — - 
Jenkins, C J ■ — On the 11th January 1%7, the plaintiffs deli- 
vered to tho defendant Company 290 bags of nee, weighing 580 
maunds for carnage from Raigarh to Shalimar The goods 
have not been delivered, and the plaintiffs now claim either 
delivery of the goods or Rs 2,280-10 by way of damages 

The Subordinate Judge dismissed the suit and big decree was 
confirmed b} the District Court From tins confirming decree 
the present appeal has been preferred 
As the case comes before us by way of appeal from appellate 
decree, it is necessary to see what the facts are as found by the 
Lower Appellate Court, for by its findings we are bound 
It is common ground that of the 290 bags all but 2 reached 
Shalimar, and these 2 were lost 
The plaintiffs’ case is that the 288 bags that arrived were 
partly empty and according to the District Judge "their only 
real complaint is that tho goods clerk refused to re-weigh tho 
goods and issue a short-ccrtihcate And the learned Judge goes 
on to say "On this we must find that tho facts were that when 
the Appellant went to take delivery of the goods demuirage was 
due and that they refused to take delivery without re weigh- 
ment and also refused to pay demurrage Clear)} on such a 
finding tbo Railway Company were not bound to deliver the 
goods ” Later m his judgment the District Judge says of the 
plaintiffs “The} refused to take delivery of the goods which 
wore consigned to them except on certain conditions with which 
the Railway were not icquiredby law tocomply Tliev demand- 
ed a re-woighment and a certificate of shortage Tlie Railway 
IS not required b} law either to re weigh or to certify shortage ” 

The result then is that of tbo 290 bags, 2 were not delivered 
because they were lost, and non-delivery of the rest was dne to 
the fact that tho plaintiffs would only take delivery on a condi- 
tion they wero not entitled to impose 
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I will first deal with the two lost bap^s 

Where a Rulway Administration fails to deliver goods entrust- 
ed to it for carnage it may be shown that the goods were lost 
and then the provisions of Ch ^ tl of the Indian Railways Act, 
1890, apply Among those pto^ isions is that contained in Sec 
77, which enacts that person shall not be entitled to compen 
eiation for the Io«!3 of goods delivered to bo so earned 

unless his claim to the compensation has been preferred in wnt 
ing by him or on his behalf to the Railway Administration with 
in 6 months from the date of the delivery of the goods 

for carnage by Railway” By Sec 140 it is provided 'any 
notice or other doemnont rer|nired or authorized by this Act to 
be served on a Railway Administration may be served, m the case 
of a Railway admini«terod by the Government or Uative State, 
on the Manager and, in the case of a Railway administered by a 
Railway Company, on the agent in India of the Railway Coin* 
pany (a) by delivering the notice or other document ^ 
Manager or Agent, or (6) by leaving it at his office or (c) by 
forwarding it by post m prepaid letters addressed to the Manager 
or Agent at his Office and legistered under Part HI of t e 
Indian Post Office Act, 1866 ” The method of service permitted 
by this section has not been followed, nor has it boon 
that the claim has been otherwise preferred to the Railwa} 
ministration so as to satisfy the requirements of Sec 

The conespondence with the Goods Superintendent 
mamfestl j insufficient for that purpo'se and on this point I 
the view of the Subordinate Judge in preference to that o 
District Judge , 

Ihe suit therefore as to the two lost bags must fad on t i* 
ground 

Iho position as to the 288 bags is different *lhe 
suggested by receipt. Ex 1, is that cucli bag st the time o c 
very to the Railway administrators, contained 2 maunds an 
discussion before us has proceeded on that footing . ^ 

Now it IS no one's case tint theso 28S bsgs were lost, 
contrary they have been sold by the Railwnj Compiny 
thongh they were sold tho weight of the nco sold was on v 
maunds and not 676 imiinds, ns it should ha\ e been 
was tins difference in weight has not boon charly 
IS there any definite finding by tho Lower Appelinto Court 
points There is, Iiowover, no suggestion that thoRadwaf^*^^ 
ministration is in po‘'«cssion of the goods or that d 
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gmlty of wiUnl uiJsfoT'-'inco m reg'ird to thorn find tlif onlv in- t , T^ 
fereuco appc^^s to be tint the difference m n eight rcpiesents v 
goods, irhicli have been lo^t or destroyed ^ ^ 

The position then would i>Lcm to bo that the suit must fail 
Cither for failure to comply with the pioMsions of Sec 77 of tlio 
Indian Railways \ct oi because the goods woio at tbc pi initiffs’ 
risk by reason of their failuie to take dchierj 
As to the re't of the goods, that ist^oai the J27 maunds, 
the position is tins T lie goods wen old by the llailu i^ Com- 
pany as the plaintiffs failed to take dcliierv, but in so selling 
the Railway Company failed to obstrvt the pi >vis: ms pie'scnh 
od by the Indian Hallways Act Tho sale w is theiofoie not ui 
accordance with law 

But, even if it bt treated as a conversion, what is the conse- 
(|UODce^ The plaintiffs would be entitled to damngts. But 
according to the 6ndmgs of the lower Appellate Court no 
damages have been suffered 

Then it is objected by the plaintiffs that the Railway Company 
was not entitled to deduct wharfage. Tins rests on then con- 
toutioii that the notification of the 3rd July 1902 was of no legal 
effect But the plaintiffs cannot bo allowed to advance this 
argument at this stage for the firi>t time seeing that it depends 
on proof of fact® 

It clearly was not taken before the Subordm ite Judge , it is 
not to be found m the grounds of appeal to the District Court , 
and there is no reference to it m the judgment of that Court 
The result then is that the decree of the LOwer Appellate 
Court must be confirmed with costs 

N R. CiiATTEPJEE, J —I agree 

Apj^eal disnixised. 


67 
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The Indian Law Reports, Vol. in. (Madras) Scries, 
Page 240 

OIUGINAL CIVIL 


Befo}f‘ Mr Justice Kindersley 
KALU R\M AfAIGRAJ (Plainupp) 

t». 

THE MADRAS RAILWAY COMPANY (DiFraDiro) * 

1831 liaxl ay Cowponif* xnlcrc) ange of trapichclKcen-^Aginty—Lixnxl^i^'^^'''^ 
tamer / r hss ofgoode 

^\heii tMo RailwftT Cnnip-mics interchiDge tmfBc goods, aod pa8«en 
gets inth tlironj,h tickets iitc-t vid mvoKCs payment beiig losle * 
citlier end niul profits abated ratlexge the loceiving Company J 
granting a receipt note for goods to be ramcd oicr and delivered at * 
station of the delircr ng Compai y s line dnos not thereby contrset w I 
the con ignor of the goods as agent of the delivering Company 

An action against a Railnsy Company for Ids'! of goods alien there i* 

iiocontiact is gOTcra 1 by Scl cilulc 11 Clause JO, oftho InmitationAct 

JIiji ifal omed leack \ U I ^ N Co 0) followed 
Thk facts of this tnso suDlcienlly appear in the judpnioiit 
Ifr Grant foi I’laintiff 

Iho case of GtU y Thi MandieHtr^Sheyteld, 

Raxlicay Cotj/any'-) shows that when Riiilwai Compsnics eottr 
into an arrangement such as tiiats hotweon these Companies, t) o 
recen mg Company becomes the agent of the deln ering Companv 
to contract w itli tiiL consignor of goods After tlie arrival ‘ 
the goods at JJellary tJic fifadraa Company bocauio warthoii!><^ 
men and liable as ballots iindor un implied contract to hike 
cart < f tiiu goods which wort vtored in nn open yard {Socti®° 
151 of the Cofi/fact Ic/) ^iirnfrawi 2t/nyn \ G I R ^ ' 
Section dDor Section 115 of Scludnlo II of the Ltmtlalt « 
and not Sections 0 nnd 31, is applicable to tins cast 


•ririlSotbo 335orist0 d tbe RikI Loort of JXaJrw 

( 1 ) n-n,3iioi,i(r (sjLKagn.is ( 3 ) r l R. 3 co«- 
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In Gill 8 ci'-c theie wvs an tliboritc arrangement imonnting 
Ici a partnerslnp agreement between thi Companies Nothing of 
the sort has been proved hen Jhet ntract " is ono and entire 
irith the receding Corapatij to deliver it B liar j Mu ehaiip T 
5{itjeast»’r and Preston Juueti n Batitiaj Co UJ UtZ / v We t 
Gornuall RailiLayti (-) M jlt »v M llanl EailuoiCuW, 

C 0 II 1 J 13 V Urist I ail I Lzet r ha I aj 

Thert. being no cuutiast with is tho •'••it is birrod Uajt 
Vo/ioii I had V £ Z 6 iV Cv (») 

1 he loss of the goods w ts not due to my nighgcnco of the de- 
fendants Ihu Company s servants did \%h it the} could inder 
the circumst luces, and tho plaoititt s igont did not ipply 
promptly, as ho should have done considering tho cnoiinous 
traCBo m gram 

KjSDEBstEy, J — Tiissuit has been brought against tho IZofiros 
^iailtcay Company, the plimliff alleging that on tht 6th 
Septenber 1877 he consigned from iSahanml, a station on the 
Oudh an I EohilU and iJailtcay, to himself at Bellnry 218 bags 
of gram , tint he contracted with the defendants as cirncis 
through their agents tho Oudh and Rohillhand Eatlwaj Com- 
1 any, to pay the defendants, on deliver} of the goods at Dcllnry , 
and that the defendants, h} tho said agents, agreed to convo} tho 
goods safely to Bellary and to di liver them to tho pi until! thtro 
Within a rc ison ible timo, taking tare of them m tho me lutimc 
Tlie plvint further cliaigcs tli it tho goods ainved safely at the 
defendants’ station at ilellniy, where, owing to the dofondants’ 
ntgligence and want of propei care, the} were damaged by ram 
and were afterwards destroyed by order of a ilagistrati Jhc 
plaintiff, therefore, claims compensation for breach of contract 
and for loss of his goods 

Ihe defendants denied that they had entered into any contract 
Math tho pi iintiff The} stited that the goods armed it Bellary 
abont the 25tli September, but thit tliu plaintiff haring failed to 

(1) 8 M and IV 4 1 (2) 2 II sad > 703 

(8) 4 II and N CIS (4) 11 Lx 790 1 S C 1 U and S , S17 and 7 II L, IM. 

(s) I L 11 , J Mad , 107 


Vi e applied for oui goods within a re ison ible timo and could 
uot get them 

The Advocate General (iloti P 0 Sullitan) and Mr Wrdler- 
hiiru foi the Dofendanl-' 
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appl} foi delivery of tho goods within a reason'vhle time after 
then ai rival, the goods wore wetted and bpoilod b} (lie ram 
without any negligence or want of proper care on their ^art 
Tho defendants alsostited that if the} hail been ginltj of nCob 
genco, tliej would not be liable to the pHintiff, as the} held the 
goods merely is agents foi the Oudh and HohiWiand Bailicdj 
Coriii>any, aud made no contract with tho plaintiff They further 
contended that the suit was barred b} the dff /or iimifchoM of 
Suits 


The plaintiff’s Guinasta, Ramasakai, has given evidence to the 
effect that in the month Bhadnpa.d (September-Octobor) I877| 
lie went fo Bpllary, and pres,cntii!g the receipt note given by tlf* 
Oiidk aid Rahilkhand Railway Company, demanded deliver} of 
the grain, but was told by one of the native officials, to »t) om 
consignees were pre'»eQting receipt notes, tint the good hid n t 
airived Ho romamed it for twenty da}b, niikin^re 

peated applications at tlit station for deliver} of tlie goods, Imt 
was 'ilways told that they Ind not irrived On t'l 
oceSMons he seirchedm the jard for his mistoi’s bag«, hut 
could not find them Wheu he had been at Bellary ibont four 
dayS; one of the officials of the lailway, )hiruya9a 2 luhh, 
maiked tne date on his receipt note 12 10 77 Iheioforu 
plaintiff may Uavo ainvcd at about the 8th of October 

Now It has been pioved by ofiiciaU who woie omployil in 
faupeiiiiteudiug the unloading of goods at iJeffary at that tn e,in 
who refer to Ijioks kept lu tbecoui^eof business, that tin ivagoi 
contain mg the jilaintifl s giam anued at JJellary on the 24th 8 T 
tember, and wore nnloadod on the following day Th® doli'crv 
book does not show that tlicy were evoi delivered to my oi 
Heavy rain fell ni the latter part of September Price- ftlb’ii' 
invuy of tho consignees neglected to rcinovo their goola 
result was an accunml ition of gram in tl o y ard I lio goods sh 
being full, it vv is necessary to keep the greater partoftliofcvno 
in iho yard Ihere was not enough tarpaulin to covird ® 
He ivy nun ftU m tho latter part of 'September find m tl t hej-in 
mug of October, and tho gieator part of the grim which was io 
tho yard was <1 iin igednnJ Ii id tobu destroyed Lvon tliat »hic 

uaa eovcit 1 vvitfi t wpiulmsdid not mcajie Ihowitness If*"'' 
yniaMulali htifeatliit, when thu receijil note vvaslroUolt‘ 
lumas goods delivery clerk tit Bcllary Station on tlio J2ih 0 
he poiutod tho b igs out to the man wli > jiroduced thv recvif 
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note He said he \\oiild come in the evening and pay for them 
The bags •were then lying in they ird , they were already damaged 
by the ram The^ \rcrcno\cr rcino\ed or paid fot they weie 
p obabh destiojed a few da^s atterwards with the other goods 
which had been damaged J h:s vitiie^s s account appears to be 
probabir true The railwa} servants were anxious to have the 
goo Is removed It was ef|uaHj uaturil tl at, with a falling 
market and the goods vlready damaged, the plaintiff s Gumasta 
would not care to accept delixer^ At the same time it is pro 
bable that he would profess hiinseif ready to take delivery 
\\ hen the grain began to swell the bags burst Ihe good grain 
was then «eparated from th ic which wis rotten ihe rotten 
gram was sent away by Older of a M igistr ite and what was 
saved was sold I do not 6iid th it the bags of gram were 
damaged from an) negligence or want ol proper care on the part 
of the defendants or then seivaots Consignee^ did not readily 
take delu ery after tho ram commenced Oram accumulated m 
very large quantities The goods shtd wonld onl) hold a small 
portion of it there wa^ no cover for the rc«t Ibe officials 
covered as many bags as they could with tarpaulins and date 
mats, but mau) even of such bags weie d im iged The true 
cause of the plaiotid’s loss was that he did not apply for delivery 
within a reasonable time after ihenrnval of the bags at Bellary 
The defendants have net been shown to have been gmlty of 
negligence 

At the lie. iniig it was> tontondod foi tho dofence that ^ht 
dtfeudants enteied into no contiact nith tho plaintitf , that the 
OudhoTi I R 1 ond Ratlua j Comj any did not act as igents for 
the defend ints, but tl o defendants icted as agent'' tor the Oudh 
and Rohdl hand hatluay Company , and that therefore, the suit 
would not lie against tlieso defend mts upon the contiact which 
the nlamtiil made with the Oudh an I liolulkhaud Rathcay Com- 
pany It was further contended that if the suit were founded 
in tort independently of contract, tho suit was barred by the 
Act of Limxlations, Schedule II, Section 30 

Upon the evidence befoie iiit, 1 cannot hud that there was any 
contract between the pi imtiff iiid tho defend luts The receipt- 
note Oled by the | laintifl ts cvidoiico of i contiact between tho 
plamtilT and il o Oudh and RohtlU o» d Rathcay Company It does 
not show tint tlie Conipiuy acted os tho agents of the ^fadras 
JJaiZitay Cutipany It is met el) evidence ofanagreemeut between 
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the plamttff and the Oudk and RohtlUiaiid Radiiay Company that 
the latter isould con\oy tlio goods to i?cZlflry,ai d that tlieplamtifl 
would pay a certain sum on deliver} It in ly, indeed, have hem 
umlorstood tliat the Company with whom the contract was made 
wonld pci form it through the agehc} of other Companie'i , hnt 
thatjinentciingmtotliecontract, the Oiidh and llohilll nnl Rail- 
nay Company were tlicmselves acting as agents of the defend lets 
has not been shown J/r Gfant has lefeired mo to the ci'e of 
Gill \ The Uancliekter, hhothold, and Lincolnshu e Raduay Con 
pnny.fO I’hoie the defendant Company Ind i ntcrod into a itr} 
complicated convention with anotliei Itailwaj Cuuipan}, notonl} 
tor V full and compieto system of interthanga of traffic, but tlist 
the tn o Companies should aid aud assist each other in o\ ery po*-®' 
ble way, a«» it the whole concerns of both Gompanicb weiy annl 
ganiatcd, ind that every possible facility should be givtnb) 
either pait} to develop and increase tlie traffic of both Except 
for pui poses of repairs, the stock was to be con sidei ed as one stoih 
A joint board of directors was to have chaige of tho wording oC 
the ngrowmeiit Ic was liold tjiat, by virtue of this agreement, 
the £oi warding Oompany became the agents of the delivering 
Conipan} iliataii} such couvcotion exists botncoo the defend 
ants and tlio Oudh aud liohilkhand Ratltin j Company has not been 
shown, but onl} au mterebange of tr vthc, trucks Tanning through, 
^Mtli tliiuugli invoices fi'ics paid orlo])a},Bnd divided, not »» 
in the otliei case lu puisuonce of tho ogieemont, but iccording 
to the uiiies actu lUy travelled on each line 'Ihe loartied Advo 
cato (jeuer d has rolcrred me to the iollovviug cases, vvjin.li ^huw 
th it n contract made with a itailuay Comp uiy for the deliver} of 
goods at i station on sonic oihti hiio ot r lUnay lius been rcgirdcd 
in Lngland as an ouiiro contiact iimde with tho first Coinpn) 
alone, and not « itU in it t'Ompany «s tho agent of tho Ooini*an> tu 
v\ho*>e station the goods were to be suit iluschamp r, Jjaticad r 
anl Rresten Junchon R/ithcay C\jHpo»y,C2) U dby v 
Coruxcall Ilailirity Cotajany,(s) ilfy</on v Midland Ratl^aj 
(7w7/»pany,(j) Co//»ns V Bristol and Lxeter i?aittray Coiijanj 
1 think tliateicli case must bo decided upon the cvidtiico 
us to tho contract m ide Jin Madras Ilailtcay Comjany iniglt 
have entered into on ngrttmont with tJjo Ondh and R hiBhand 
Railnay Comj ony, which would lU olTect h ivc con'‘tittilt‘d the 

( 1 ) I R^ - Q IS* ( 2 ) s JI ond W -121 

t3)2niindS “US. W 4 

(S) U I X , 7DO , SC XU u 1 &X7 and 7 II L., 101 
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litter tlieir agents for receiving goods But it has not been shown 
that the) did so Nor has it boon shown that the Oitdh and v 
Rohtlll and Hathcay Gojnpany mthis case received the phmtiff’s 
goods as the agents of the Jt/admt ’Railway Company — 

Then, as it his not been shown that theie was any confrict 
between the plimtifr and defendants, I must hold, following the 
decision of this Court in Uajx Mahomed Isack v Biitish India 
Stram A'oi i jation Company, U) that the suit, so f ii as it is found- 
ed not on contract, but upon the alleged negligence oi want of 
proper c in on the part ot the defend iiits, la bailed b) the Limi 
lahon -Icf, Section JO of Schedule II As to cost-5, it must be 
remembered that, if the defendants may possibly have saved 
som** of the plaintiff’s gram, which is not distmctl) piored, they 
have lost their fieigbt, and the fault is clearly shown to have 
been on the side of the plaintiff Thissmt is thorefoie dismissed 
with cO't« 


Attorne)s for Plaintiff, Grant and Lnxnj 

Attonicye for Defendants Me $t» Barclay and Morgan 
I,otp — Se" 0 ir Py C v Undhak «a» hh tfaldnt (I L II, & Bo n SI) 


The Indian Law Reports, Vol. V. (Madras) Series 
Page 388. 

APPELLATE CIA'IL 


Before Mr Justice Innes, Offictaiing Chief /«5ftcc, and 
Mr Justice Tarrant 

HASSAJI AND AwOTHPr (Piaiviiifs), Apifltanis 


V 

EAST INDIA RAILWAY COMPANY 

(Defendants), Rkspondents * 

TAtnUalion Act 1877 Sel eduleII,ArltcU8"0 Ila — Siathyermai /Meagiingl 1^81 

Jfotli ntj Co ipany/or non (Ulnery 

"Where a suit n brought against a Railway Company bj the consignee * 

of goods (not sent on sample or for approval) fur compensation for 
(1) I L n.. S Mad , 107 

• 8 A 176 of 18S1 apainit tl o decree of J O IIionssooN, Acting District 
Jiid^e of Bellsry, modifyin" the decree ot P T roinala Ba , Distr ct Maos f of 
BelUry, dated J9th November 15S0 
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non delivery, the period of Iimitntion la not tiro jeirs (Article 30), but 
three years (Article Hi, Schednle If of the Limitation Art 1877), mas 
much as the consignor contracts mth the Company i« agent for the con 
signcc and the property in the goods passes to the consignee on delivery 
to the Company 

Tub facts of this case sufficiently appear for the purpose of this 
report from the judgment of the Court. 


Mr Grant for Appellant** 

1 ho District Judge has held that tho pluntill’s claim is barred 
as to 28 bags not dehv prod, the suit hav ing been instituted more 
thin two years aftor the loss of the bags Buttho suit is found* 
ed on a contract to deliver, so the period is thrte jear** 
British India Steam Nattgalton Company v Hajee Mahoviei 
Esack an i Company (i) Iheu if non*dc!iveiy 19 ticatcd ns a tort 
the suit la m time as t he time would not begin to 1 un till tbo 2nd 
October 1877 when the plaintiff got a “gate pass” to remoro 
his goods and the 28 bags were not foitlicoming. 

Mr Korlon for Respondents 

The entry of tho loss in the defendants’ books is September 
28 The contract was between the consignor and the Oomp'inf 
There is no evidence of any contract with the pluntifF Arties 
SO of Schedule II of the LtmitaUcn Act is applicable 
Tho judgment of the Court (Innes, OI'^lCUTI^^l 
Taupant J ) was delivered by 

lUNPS Officiating C J — 1 his appeal arlso^ m a 
the plaintiffs si ck conipcn<;ation for goods belonging to i ^ 
carried bi the Fast India Rmluay for delivery to them ao 
not cUlivered 1 lie consignment consisted of 220 bags of gf ' 
out of wlncli plaintiff-* received all but 93 Of tbC'O 
lost and G5 b igs, after am\al, wore damaged (us is found up® 
tho evidence by the Courts btlon) by a complication of 
against n Inch it was impossible for tho defendants to 
and hnd to be destroy Oil iindor ordeib of the Magi'triti^ 
to the 05 bags, thercfoio, tho difendaiits cannot be 
ansViorable 


In reg"ird to tli«» 28 hags tho Company uri. undoubtedly 
in)le'--5 tho claim !»•, ns conti nded, barred The loss occut*''^' ^ ^ 


date, iiid if the qiiC'.tion of the period of liniitiition 


(1) ILn.3Mn<t, 107 
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by Article 30 of tlie Second Scliedulo of Act XV of 1877, this iiaasaji 
suit is undoubtedly b'lri c(I asit^^as not instituted till the 2nd e i Ry 

October 1879, and exceeded the period allowed (two yens) by 

some daj s. That Article applies to cases wlieie goods are lost or 
injured 

It la contended, lionevoi, that Aiticio 115 is the A i tide applica- 
ble. Tliat Aiticle appliis to ca'-es wbcro compensitlou issouglit 
for breach of contiact, and the time tJnee years juns fiom the 
breich of the contract L'his contention implies that there was 
a privity of contract betwien the plaintiffs and tho defendants, 
otherwise, it is asked, how could the plaintiffs have a right to sue ? 

The contract was enteicd into between the consignor and the 
defendants But the goods were not sent on simple or for ap- 
pro\ al, and the property passed at onco to the consignees on delr 
\ cry to tho defendants , and, therefore, tho consignor in contract- 
ing with defendants acted as agent of tho consignees, the plaint- 
iffs, who can luamtain an action for breach of contract for loss 
or injury to their goods. Datcei v. JVcAB) We think Article 
115 of tho Limitation Act properly applies. This allows three 
}ears fiom the hieacli, a pciiod winch had not elapsed when the 
suit was brouglit. Wo, therefore, considei that plaintiffs are not 
barred .is to their elaiui to the \aluo of tho 28 bags. Tho appeal 
must be alluwod to thi'< uxtent with propuilionato co^ts thiough- 
eut. 


Ttie Indian Law Beports, Vol. VIL (Bombay) Scries, 
Page 478. 

ItefoTe Mr. Jmtice irtsfrtJiiZ M>. Ju6tiu Kaiiahhai Ilaridus. 
MOIIANSING CilAWAN (Originaic. Pi.\ihTiii), Airti-LAxa 

V. 

IIIIN'IIY COXDBH, GtNspAL Ti vruc JIamgm, 

G. I, P. Rmlway ConiANT, anu anotiifi. 

(OlUOINAL DEFfNDAVTs), Ill'^lONDEMS * 

/.niitlalwn .tcl Xro/l&77. JJ. .Iris oC.^nul IT.— Carrier b<j Raxl 
/yiss— A’’ m'deliicry of yi>oiU~Ouui of J roof 
oi J hi^s tif grim were ni ulo over to tbe defcii<Knts no Cannpur and 
Njgpiir for c irn igo In Sliolaj'ur. Alltli tt was. [iroved wiis tliat tlie ilcfend- 
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Jlolinnsmg ants delivered to the plaintiff the owner of the grain, S12 bigs only, hiving 
Chawan previously obtained from his agent receipts for the full number is arrived 
” at Sliolapiir In i suit by the plaintiff to recover the price of the lags 

Condor not delivered brought after more than two but within tin co jcirsoffho 

— time when the rest of the goods woro delivered, the dofendints claimed 
that the suit was birred by the provisions of Article 'lO of Schedule II of 
Act of 1877, ai not liavmg been bronght within two jears of the time 
‘ when tlio loss occuricd 

Held that mcio non delivery of tlio bags MIS no proof of their loss tlo 

onus of proiiiig which as an iffirmitivc fact Iiy on the defoiidints bef ro 
they conld claim the benefit of the special limitation of two years providctl 
in Article 30 of Schedule II of Act W of 1877 , and that the amt tl ore- 
fore was in time 

Tins was a second appeal from tho decision of G Ubcitt, 
Assistant Judgo of Poona at Sholapur, reversing the ilccrcB of 
Rav Saiied Napo ifAnAorv, Subordinate Judge of Sholapiir 
The plaintiff’s firm about January, 1877, made over to the 
(lofendants, the Great Indian Poniusula and East Indian R'ulw'iy 
Companies, 5b3 bags of wheat for dehvoiy at Sholapur TIicj 
wore m throe lots the first ono consisted of 101 bag«, nnd w'w 
given in oliaige of tho East Indian Railway Company '‘t 
Cawnpur , the second consisted of 408 bags, and was given to 
tho eamo Company, also at Cawnpur, and tho third, of St bap* 
was given to the Great Indian Poninsnln Railway Coiupmy “it 
N igpur Tho coiisigumcuts weie m tho name of one Hi*’* 
Naraj in, but it was not disputed that the pi initifT wii t*'® 
owner of all tho gram When the plaintiff’s agent wont t’ 
tlio Railw vy Station at Sholapur to take delivery, tho Station 
Master took from him receipts for the full number of 1 <o® *'* 
having armed at their destination, but ga\o delivery of only 
512 bags Tho plaintiff, Uioroforo, sued tho Maniigcn of fb*- 
two Companies ind the Station Master of tlio Sholapnr niil"“y 
Station to leovor from ihoiii tho price of tho remaining 
big'', which ho alleged tho defendants had wrongfully dit I'l’^ 

'I lie suit was brought in lS7f> — that is, aftir inuro than two, I 
within three, years of fhy titno when tho rest of the goods 
dolu ered 

'J ho ill fimlniits contonded that tho suit was ono to whid* ‘ 
special limit it ion of two years, provided by Ariiclo 30 of Sciic “ 
Iluf Vet W of 1877, applied, and that the suit was, thircff^ 
barred 

'Iho Subordiiiato Judge an wtll ns tho Vssistiiut Judge ^ 
m favour of tho plaintiff on the merits Tliofonn'r Judg^ ® 
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the claim not barred and made a decno in favor of tbe plaintiff , 
but the latter Judge, holding the claim barred, reversed that 
decree 

1 lie plaintiff appealed to tbo High Court 

Shantarai i Nnraynn for the Appellant — ^Iho only question is 
one of limitation e contend that tin limitati n of throe years 
contained m Article49 or 115 of Srhcdiilo If of Act \Vof 1877 
applies Article 30 does not applj , as it lay on the defeimants to 
adduce evidence to show when tho alleged loss of the bags 
occiined, and tho^ failed to disci aigi themselves f that onus 
No inlimitipn whatever was guon to tin plaintiff of any loss 
On the central j he was put off from tmio to time under pi oimse 
of payment 

Farran (instructel by Messrs Clex land, Little, and Heoin) 
appeared for the Respoi dents —A loss by mis deliv orj by a car 
ner is withm the meaning of Article 30— 2/ifhr \ 
iTornft V North Eastern Faxluat/ Company (2) 

Hio Judgment of the Court was delivered by 

"WEaT, J— Ihe Railway Company m this case wore bound to 
deliver the particular bags which they received from the plaintiff a 
firm for carriage They did not deliver them, nor did they, so 
far as tho evidence goes, announce their inability to deliver them 
on account of having lost them either in tr insit or by mis delivery 
to somo one not entitled On the other h uid they took from the 
lilaintiff s agent receipts for the full number of bags as arrived at 
their destination, and gavo gite passes for delivery llie natural 
presumption under sucl circumstances is that all tho goods arriv- 
ed, and that the Railway Company was in a position to deliver 
them Wo are asked to infer from the mere non delivery that 
the} could not be delivered, because they wcie lo»t but that is 
an affirmative fact of which the Company ought to have giveu 
evidence IVimnyacie, tho responsibilit} rested on tho Company 
and the non delivery of tho goods might arise from other causes 
than loss llad the Company announced to the plaintiff tl it Ins 
goods were lost, that might have helped the defendants’ case , 
but no such announcement was made, and tho plaintiff could onl} 
tell that goods ••cceived and carried for him were not dthrered 
Under those circumstances wo do not think that a lo's never 
intimated, and not in an} wa} proved, can bo gathered by lufet- 


^^oban ing 
Chairaa 

Conder 


(1) I n , 8 Q B D 3. 


^ L R, 1 Q n D, 30* 



460 


RFSrONSIBILIXT AS OARRII R3 OF GOODS. 


loliansin;; 

Chawaa 

Ilotiry 

Condflr 


1006 
May, li 


eiice from more prob'ibiliiy, so *is to m iko Article 30 o[ Sclieilnle 
TI of the Luint'ition Act bsr the pi untifT’s suit AVe, therefore, 
io\orso tho decree of the District Court 'iiid restore tint of tht 
Subordmato Judge, with all costs on respondeuts, uldmg «i\per 
cent intorost per aj(nujrt on award of Siiboidmato Judge fr m 
date of his judgment till satisf iction of this decree 
Dctrei revf'rstd 


In the Chief Court of the Punjab. 

FUF.L BKNCH ClA'IL BEFEKIONCE 


Jlofon M) TitsHn Chaitfijic, Mi Justice Kensuigfeu, 

Ml Justice Ohitty 

MOTI KAM (Pl-AINTIFF) 

V 

EAST INDIAN UAILWAY COMPANY (Ddi'Enm'™) 

Casp No 40 or 1905 

Suit /op non debt er*/ of gooth — ^/nnttahon Aci AT of 187“, Sth ff 
31— Liini^abon 

In a Mut against a Uaiinny Company for non ilcliicry of 
was contciidfd tli it the claim was birred under Article 31 of ihe n ' 
Limitatii ti \ct W < f 1877 is aimmled by \ct X of IB'^0 
Uell thaMbi words Non debit rj of wort, added to Article 
Amcndi-d At t tint the 1 1 nod of limit ition w 1*1 reduced to • ne yt 
two and timt the hint na<t tberil re birred 
Oa'^p referred nnder Section 017, Civil Procedure Code, 

SvniB Madlvi JIonAMMFD IIossMH, jr A , Judge, Small 
Court, Delhi, wuli Ins No 710-b, dated tho 13th Jub 
orders of the Chief Court 
Balm K C Chatterje , Header, for PlaintifT 
Mr Shcherton, Advocate, for Defendant 

Obdep oi RirrrENCF to Fili. Finch 
ChatteEjee, J— The material ficts nro git on in the onhr o 
the Judgt, Small Caasn Court, roftrring the case to this 
under Section 617, Cuil Procediiro Code ^ ^ 

'Idle defindants, tho Fist Indian Railway Company, pl'-^ 
hinilation and contended that tho claim was barred iindor 
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>1 of tlio Iiuli'iu I imitation Act 1877 Die reply wis that Jiot iinai 
Article 1 1 ') applio'’, mil an tinpublisli^tl juil^inent ot tlio leainecl p 
Chief Jii 1^0 in Civil IIlM ion No 135 of 19U4 nas cited in the —— 
Lower Court to ^hrm tint til'' latlir, and not the former Article 
governs the 'imt 1 ho Jtidgo below was of opinion tlntAititle 
• 1 IS ipplicable, but is tin luling of the Cliiet Court i ud down 
the contrarj, has reft lud the « ise tothisCoiirt Anothei replj 
to the pka of limitation wa th t tliere «oie icknow lodgments 
of the ri_,ht in plaiiitill s f uoiir e i tained in defend int s. letteis., 
dated 10th Jlarch an I 24th Nu\t inlet 1901 wIilU saved the 
claim fiom hen g birrid Iho Indgt. th n^ht the acknow ledg 
inents «iifiic ent but as it was maitei not bee from d ubt 1 e 
Ids referred that point also 

The Judge might well lia\ t ft lion e I the Cliief Jiulgo s mlmg, 
bat as he has made the reference, wc think it right to dispose 
of thepoiats referred ^V ith regard to Article 31 wo find that the 
leirned Chief Judge has followed ceitam decisions of the Madras 
and Calcutta iligh Ciuits winch are quoted in his Judgment 
These decisions were gi\ en before the amemlment of Articles 80 
and 81 b) Act X of 1899, which addeo the words ''for non 
delivery of’ to tho latter \iticle It is doubtful whether this 
amendment was brought to the notice of the learned Chief Judge 
and its effect considered Wc find that in the fifth edition of 
Ilivaz’s Limitation Act by Buckland published in 1008, the 
Article Is },ivt.n as it stood before the amendment ihis is aer} 
misleading and the error was discovered by us m the course of 
the argument m tins case Jfr. Starlings’s opinion on the 
amendment is that the old rulings are no longer applicable 
There is great force in this view, which laeupported a clictuui 
of the Bombay Sigh Court m I L fl , 26 Bom, 562 at p 570 
As tho point 19 of general iinpoitance, we think it right t> 
refer it to a lull Bench and with it tho case itsolf to save 
time The points for the 1 nil Bench are — 

(1) 'Whether Article SI applies to tho smt ? 

(2) hether the acknowledgments relied on by the * 
plaintiff are sufficient to bring the cliiin within 
limitation 

Ki-N lNno^, J — I agree to tho reference to tho rnll Bench 
and onlj desire to add that as at present advised, I am dis- 
posed to answer tho first point referred to in tho afhrmativo and 
tho second lu the nogitive 
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Critic, J — Tins is a rdferenca to i Pull Beiicli of twoqiios* 
tionb, siibuiittod lor the decision of the Cliiof Court under Section 
0l7, Civil Procedure Code, the Judge of tho Court of feimll 
Caiisoa it Delhi The facts ot tho case appear from the filitenient 
of tlio Sunil Cause Court Judge, and tho lefcinng ordoi need 
not be repeated 'I wo dates should liowo^or bo stated to Dnle 
tho position clear ^Iie goods in question arrived at Sabri 
jraiidi Station, Delhi, on S'ith No\ ember 1903 'Uio sud ivi? 
filed on 1st l^fay, 1905 The suit n is to reco% er Ks 170 ns com- 
pensation for tlu non-do)iveij of tho goods 'J lie tivo questions 
be fore us are. — 


(1) Whethoi Article 31 of Schediilo II of the LimdatiO'* 

Act, 1877 (as amaneltd by Act X of 1899) applies 
to tho suit^ 

(2) W licthor the letters of 10th JJarcIi 1901, and 2Ub 

November 1901, or either of them contain an 
acknowledgment of liability sufficiout to gire nso 
to V now period of limitation ? 

'llic first question is one of general importance Tlic socoiil 
though rol itnig only to the present suit, has for comoad^^® 
been included to this rofereuco 


As to the lust question it was no doubt laid down many 
iigo b} the Mull IS and Calcutta lligh Courts that Arlu-lc u 
and jirosiitnably also Articlo 31, as it then stood, applied only 
suits for conipousation arising out of malft i-iance, unsfiasancc, 
or til n fii'iance independent of Contract Reo li J ^ ^ 

V. Ilajeo ammadfi) Kalu Itam V Madras llatUraj Co * 

pony, £2) and Daunul v D I ^ N GnnpatvjC^^ 
opinion a as (lis‘‘Ciitcd from, oicn btforo Iho luneiidniMd ® 
the Act b} tho Hombiy High Court in G I J^'J 
Jiaii'Otl (-*) It IS thoro pointed out, ami no mfirclj agrci I ^ 
no dtliiction can bo drawn from tho position of the Arfitl*^*” 
file Second Scludido 'Ihi, bmiitation Act is a gontnl ^ 
nppljjng to all suits, and in tiio Setonil fecheduh the saii^ 
cK'-sifiod, lift so much by tlitir imturo, ns bj the period of h”“^ 
tation assigned to them \\ o tliiia find suila founded t>n 
nn\« d iipwith those foundi d ii{fiiitort U h< 't tlio ® 
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an Article itself 'iro iviclo oiiougli to include suits of both descrip- 
tions, we do not think tlint it slionld bo confined to suits of one 
pirlicular class, unless there is sorao clear indication there or 
elsewhere that that was the mtontion of tlio Legislature Subse- 
quent to the ruling of tlie Boiiibaj Jligh Court just refoircd to 
Arhclc 31 was amended by tho Act \ of 181)9, and now runs 
“against a carrier foi compensation tor «on-deliveiy of or 
delay m delivering goods one jcir tiom the date when tho 
goods ought to bo delivered ’* Uhe wolds. ‘ non dehveiy of, or” 
nere added and penod lediiccd to one joar trom two The 
words apply exactly to the present case i c , that of non delivery, 
and we are of opinion that the} co%er x suit for compensation 
for non-deli\ory whether the failme to deliver was tortious or 
was due to a breach of contract We may point out that tins 
is also the view taken by tho Bombay Bipb Court in a case 
decided since tho amendment of 1899 see Uajco Ajam Goolai i 
Bb-'fiaa BPS A* Co (i) Tikmgthis \iew are reluctantly 
compelled to di«seut from the ruling of the learned Chief Judge 
m Civil Revision 125 o! 1904, where be followed tlic decisions of 
the Madras and Calcutta High Courts above referred to It, as 
we think. Article 31 applies, it is unnecessary to deal with the 
arguments of plaintiff’s picider as to tho applicability of Article 
49 01 Article 02 As to tho fonnci there was no wrongful con- 
version by the Railway Co , in this caso, as the course whioli 
they adopted of stllmg tho goods is txpiessly authonsed by 
Section 55 of tho Raihviys Act, 1890 Tho bahiice of sile 
proceeds the plaintill mar yot recover from the Company and, 
if compelled to do so by suit, such a suit might bo governed by 
Article 02, but with that wo are at present not concerned Our 
answer to the first qin-stion must bo in tho iffirmative 
Tlie second presents little or no difliculty 'Ihe fifst lotto of 
10th JIarcli loot, coiit iins no icknowKdgiiicnt hut on the con- 
trary t distinct repudiation of liibiliti Tho words aie cleir 
“In regard to jour claim for coinpeii«alion, I regrtt tho Railwa} 
IS in noway respoii«ible in this tiso” It may il«o ht pouted 
out th it even if this letter could bo regarded as an a knowledg 
ment, it would not assist the plaintiff, inasmuch aslhe smtmsnot 
filed till considerablymoro th ina}tarafltr the letter isnritten 
Tho second letter contains no statement that could b\ an} 
ingenuit} be twisted into an acknowledgment of Ii ibility It 
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sjinpl} notifies the sale by auction of the goods m question ami 
states that the matter having boou fully explauietl, the Ilulwa} 
Company had nothing fnrfchei to add in the matter. 

It IS tloir that neither letter can assist the pHiiitilT, .mil we 
accoulingly .ins"ei the second qiiesiiou in the iiegilive. 

As the icfeicnco fiom tlio Delhi Small Caiibo Court has been 
tiansfericil to this FiiU Bench for dispo'-al no Older that tlio 
case bo sent b.ick to that 0 «mit with a copj of tliis Jiidgiueiit 
foi disposal m confonnitj tlioiouith. Costs of this rcfereiico fa 
bo costs in the case. 
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APPELLATJ^: CIVIL 


Jtcfo7t Stiiiih^, C. J. and Ihincrji, J. 

TLIE Uitl.Vr INDIAN PENINSULA KAIIiWAY 

V. 

OANPAT 

lUixh ail- fti a\ f l«l“n) s chon 77^\oUer, Viuhirc /* (Jiu-Oja U 
nn 'ther I'a'h (I'J f jiff loti — WheOer ttfjhl lo tiolia 
tion Act I\ of bcltcihilc / Afhih tnon l^anotif S''*' 

u'ti r the ailicle im* lo be dfUicreil — £r<inif<(/ioii 
Oil J) tb Miirch l^is pil imi.ir'H asciit at Bomb i> coiiHii'ncd cfrlaiii 
goiiili to jil uiitilT nt (>li izipiii ’llu fjoGils A\cro lost oil tlio Gnat Intl'J'i 
I’( iiinsiil I Itniln ly (»ii ‘bl, August tbc iirreciit suit wis bnop^^ 
for dimi^cs witlioiit t'lxing tin. notice Kqiurotl 1} Section <” of d'* 
llailnnjs Act On ihi h-uk nf the Rail« ij rcrcipt was printed a c<’' ' 
tiuM (^o I) tlmt III ct^c nf I ».s <ir damage to gond*, till claim ?lie'i 

miiU lo till I li rk Ml cbtrgi of tin Htulion to winch tbi^ ivcrc booled oo ^ 

n dc'cri[itiiiii uf till nrti< Ics Io«l Ac, mIihhM be i<int lo tbc '1 rilbe fci'l" ’’ 
iiitciidtiit Till I) folloni d It roiiditioii (No ^), n-qinrmp notice or>' ej 
Vctmii 77 of tbi gii.n fleW, timt it wns not tbc ‘ 

tlic ('ompaii) to r«InT« nm party fromtbo rieec«ait> of 
under fcction 77, HailwaTi* A«i nnd tint senicp of iifticc n >•' leei'*’^^ 
to • lit It] tbc pi iintiif lo miiiitaiii the huit 

'llic Assi'tnnt '1 nffic Suponiitcmlent of the } ist Iiidnii Bad''*’''" 
behalf of the (imt Fndi m I’« nin«iil i I!aiI« i\ Ii xd o/Tt nd the [ bi '' * 
certain amount for the dimages wliuli the jiHintifT rcfii-fd to 

nicro was no pnK)f that the (Jnat Imlmi l*i mnsula ]fnil»ay ladpi^^’ 
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any authority to tl e Ei't Indim Railway to make such an offer Held G I P By 
that there was no waiTcr of iiohcc ^ ^ „ 

Ganpat Rai 

Held — Further that the suit 1 aTing been biought moie than a year 
after the d ite when the goods ought to bare been delivered the suit was 
harred by the provisions of Article 31 Limitation Act 
Second Appeal from a decree of Pandit Srilal, District Judge 
of Ghazipupj reversing a decree of Babu Bflijnath Doss, Jlunsiff 
of Ghazipor 

Smt for damages 

The facta shortly stated are as follows — 

The plamtiS’s Agent at Bombay «ent him some goods at 
Ghazipnr The goodi never reached their destination, and 
ultimately it was found tint they had been stolon while m the 
custody of the defendant Company on the 1st of April, 1908 

On the 9th of August, 1909, plaintiff filed this smt against the 
Company for price of goods lost and for damages The smt 
was defended on the grounds that no proper notice had been 
given and that the suit wos barred by limitation Tbe Munsiff 
dismissed the suit holding thatonder Section 77 of the Railways 
Act IX of 1890, no notice had been served on tbe defendants 
The Judge decreed part of the claim holding that a letter of the 
Acting TrafBc Manager of tlie Bast Indian Railway saying that 
he had been authorised by the Deputy Traffic Superintendent of 
the Appellant Company to pay the plaintiff the actual value of 
the goods was sufficient acknowledgment of notice and that the 
suit could not be contested on that ground 
Defendants’ appeal 

Ladli Prasad Zutshi, for the Appellant 

The suit should have been filed within the period prescribed 
by the Articles 30 and 31 of the Limitation Act The Lower 
Court decided this issue against the appellant relying on 

The British India Steam Kangation Co , Ld , v Ilajee Moho- 
med Eassaeh and Co W 

Eassajiv East India Pailuay Co {-) 

iTohan Stngh Chaican v Ueniy Conder, General Traffic Mana 
jer, G I P Raihcaij Company W 

Eanmull v British India Steam Navtyation Co 

(1) (1981) I L n 8 Mad 107 (8) (1RS2) I L R. 5 Mad 3S3 

(3) (1883) 1 L B,7 Boa 178 (4) (1855) ILB 12 Cal , 4 i. 
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simply notifies the sale by anctioii o£ the goods ui (jncstion and 
stites that tlio ini.ttor having been fully oxplauied, the I’nilnj) 
Comp.iny liad nothing fartliei to add m the inattei. 

It IS clear that neither letter can assist tho plaintiff, indne 
accordingly ansttei the second question in the' neg.itivc. 

As tho refetence fioin tlio Delhi Small Cause Court has been 
tiansferied to this PitU Ilcncli foi disposal no older that tlia 
case bo sent back to that C<imt with a copy of tins Judgment 
for disposal in conloiiiiity thoiewith. Costs of this rcfcieiico tn 
bo costs in tlie c.iso. 
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Jhjoii Stoiihi/t G. J. anti Jfuncrji, J. 

THE CUi.AT INDIAN PENINSULA RAILWLW 

V. 

GANPAT KAl^ 

<1 »/■> liM/i '/ IK '()) Siclioa 77 — A otic , I'utlnre lo f/io —OJft ij 
an liter nmli at/ I > pt'i lo^i — II /c//»cr fiqhl louilirt inna 1— 
lion Uci [\ of i.V>i ilnle I Arltihi .11— &'m/ wion. Ihm <>*'« 

a' hr the atiuU i(a» < > h« <J In < red — Linulniton. 

On J'lfli Mnrcli JOiis pliintiirx accut at Boinhny cnnsignt'd ccrl^ n 

('oods lo |il aiKiir a) (iliiizipui 'llic floods wero lo>t on tlic Co al Indai 

rcninsiili llulrt ij On *lHi August I'MVl, tin, }tn sent suit w is I'nns l 
for witlnnit i;i\iiigtlu iiotitc injiiiiod 1>j Section »' of 

Itailnajs Alt On tin Imk <d the llniln ly rrrcipt it is prmtcil a O’ ' ' 
lion (Ao t) thnl in c»--e of I iss or diinige In Rt)od«, tin clum j^JiouH ’ 
III irlo to till I li rk in chtrgt of tin xtilion to winch tinj werii I'OoUJ 
a ilc'Criptiun of the iirtii hp 1 i'll Ac. should he Kint to the TniH o S ^ 
iiitinJirit Till n folhmi (1 a oiuliti in (No nqniring notice 
<-orlioii rroftlii V.itoln Rl^.|| JTfll, Unit It «as not the iiitent''"' 
the ('otniniM to nlMTi Hn% pirly from tin iiecc'sit^ ofRiTn'-i’ tec. 
miller reclmn 77, K'lilmyr A«t nn I tint service of notice 
to 1 nlith the pi iintitf lo tniiiilnin the unit 

'Ihc Ap«i“t'int 'I rilTu Fupertntcinlcnt of llie I i^t Indinii 

Inlnlfoftho Cirrit Indiin I’oniii«ul » IJnilnny h id ofTi n d the J * 

eertiun amoniil for the dimage* wlmh the pKiiitill rcfti’nd t > “<^1^ 
'nicre wfts no pi oof iJiif the On-»t Indi in reniiisuli Kft'b'SJ 1 ’ 
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any anthonty to the Ex't Indian Itailnay to make such an offer Seld Q iPBy 
that there ivas no waiver of notice _ '' 

Ganpat Rai 

Held — Further that the suit haTin;; been biought more than a year — - 

after the date when the goods ought to LaTO been delivered the suit was 
barred by the provisions of Article 31, Limitation Act 
Second Appeal from a docreo of Pindit Snlal, District Judge 
of Ghazipur^ reversing a decree of Bibu Bflijnatli Doss, Munsiff 
of Ghazipur 

Suit for damages 

The facts shortly stated ire as follows — 

The plaintiff’s Agent at Bombay cent him some goods at 
Ghazipur The goods never reached their destination, and 
nltimately it was found tint they had boen stolon while in the 
custody of the defendant Company on the 1st of April, 1908 

On the 9th of Augu't, 1909, plaintiff filod this suit against the 
Company for price of goods lost and for damages The suit 
was defended on the grounds that no proper notice had been 
given and that the suit was barred by limitation The Munsiff 
dismissed the suit holding that under Section 77 of the Railways 
Act IX of 1890, no notice had been served on the defendants 
The Judge decreed part of the claim holding that a letter of the 
Acting Traffic Manager of the Cast Indian Railway saying that 
he had been authorised by the Deputy Traffic Superintendent of 
the Appellant Company to pay tlio plaintiff the actual value of 
the goods was sufficient acknowledgment of notice and that the 
suit could not be contested on that ground 
Defendants’ appeal 

Ladh Prasad Zutshi, for the Appellant 

The suit should have been filed within the period prescribed 
by the Articles 30 and 31 of the Limitation Act The Lower 
Court decided this issue against the appellant relying on 

The British India Steam I^aiigatton Co ^ Ld , y Uajee iIoho‘ 
med Eassack and Co 0) 

Bassajiy East India Bailuay Co (?) 

Mohan Stngh Chaican v Henry Conder, General Traffic Mana- 
ger, G J P. Rathca}/ Comjiany (3) 

Danmull v British India Steam Xfaityation Co 

(1) assi) I L n , a Mad 107 (S) (18sg I L R 5 M»d 3SS 

(3) (18S3) I L R , 7 Bom 178 (4) (ISS6) I L R 12 Cal , -t"?. 

60 



lu sroNsirtrirr \s o\kiiie(s or goods. 


Moll Bam 
K I Ry. 


mil 

Mnrdi 13 


4GI. 


Simply notifies tbo sale by anctiou of tbo goods in quc'-tion and 
stites that tlie m\ttoi hiving been fully explained, tlio Jliila i} 
Cotnpiiny hnd nothing furtliei to add m the inattei. 

It is clear that neither letter can assist the plaintilT, inJ ni. 
accoidingly answer the second quesiion in the nog »Uvc. 

As the reference fioin tlio Delhi Small Cause Court Ins Icon 
ti.insferied to this Dull Dench fot disposal wo eider tint tlu 
case bo sent bick to tbit 0<»nrt with a copy of this Jiidgtiieut 
foi disposal in confoiuiity tlioiowith Costs of this rofortnee t" 
bo costs in the case 
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AITKLLATE On^L. 

Jlcfim Shinhi/, 0. J. anti Jlnncrji, 

TLIC UUIAT INDIAN PJININBULA KAlLirA^ 

V. 

OANPAT DAI/ 

ti/x id (I\ f IHIO 5 77— Ao/irr, 7hi/urt /> g\re^0J t h 

nil iiher I'dili at/ t ji-i'/ to*'*— irAe/Zcr light lomhr fniimf— 
lion Act /\ o/(| »U5l) h'ch.ihilel Arlul,i 'll— 5«it vion //««<"'« 
a' I r ll e niticU itat tu t'<* «f le*< ro<{ — Limitation. 

Oil J'lili Alurclt i‘Mis |>Iiii,tilTs ajjeiit "it Bomloi} coihU'iI'I 
pootls lo (iliiiililT al Olia^ipui 'lh< fioo*!** wero lo^ton llit Gnit 
IViiinMiiU 11 ul« ly On Olli Aupust 1 ‘Kie, the pn sent Buit wiii hna? 
furihmijcs wittioiit t'i>in» tin notice io<liiiio'l l‘J Scclu^n 7 < ‘ * 

Klilmii \ct t)ii till l»'\« k <if the Ilulo ly rorcijit was pniitcJ o r ’ ‘ 

lion {No t) tint III cn«p of 1 s,.,rd»mnR' to poml*. tlin rlun ' 

III »ch« to tin » h rk in ch »rp* of tin '*1 tlioo to winch tlir^ went liook* 
a dc'cni'tiuii of the iirtii lc» loM Ac, Hhoiih] he Ktnt to the 'InilTir .-"D ^ 
ml. mJ. lit Th. II f .IIowmI » fnditim (No nnuirmp nohrc 
.s-Pilioii 77 oflht Alt IoIh Kn.n n,t1 tlmt it n»S not tl'C iMcO"”'* 
the ('omjnii) to nliiT* niiy pirty frotn ill* nrcc-sit; ofRU'i"" “ 
utiilcr lo’ition 77 , 11 iilwaji* A« t nn I that spmrc of notice 
to ( iitith the pi iintilT to ni Mtitaiii the miit 

'1 he As'i'lnnt 'I mllii Siiperitiici <}cnt of the I'tsI Iiidi m 
liclnlf of the Gmt Incli in l'ciiin«iiK Uiiltriw h nl ofTin*! the f**" ‘ ^ 
certain amoiint for the wlmh the plnmtin' rrfH''c*l t ' 

'llitrc waaiiopiofif that llic Great Imli in Pf innsiila l»opi 
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any authority to tl e Ei«t Indian Bailvay to m'lko such an ofEer Held 
that there ivas no iraivcr of notice 

Held — Further that the suit ] avinj; been brought more than a year 
after the date when the goods ought to Lito been delivered the suit was 
hirred by the provisiOT s of Article 31 Limitation Act 
Second Appeal from a decree of Pandit Snlal, District Judge 
of Ghazipur, reversing a decree of Babu Baijnatli Doss, Munsiff 
of Ghazipur 

Salt for damages 

The facts shortlj* stated are aa follows — 

The plaintiff’s Agent at Bombay ‘■ent him some goods at 
Ghazipur The goo(]-» never reached their destination, and 
ultimately it was found that they had been stolen while in the 
custody of the defendant Company on the 1st of April, 1908 

On the 9th of August, 1909, plaintiff filed this suit against the 
Company for price of goods lost and for damages The suit 
was defended on the grounds that no proper notice bad been 
given and that the suit was barred by limitation Tbe Hunsiff 
dismissed the suit holding that under Section 77 of tho Railways 
Act IX of 1890, no notice had been sen ed on the defendants 
The Judge decreed part of the claim holding that a letter of the 
Acting Traffic Jfamger of the East Indian Railway saying that 
he had been authorised by the Deputy Traffic Superintendent of 
the Appellant Company to pay tho plaintiff the actual value of 
the goods was sufficient acknowledgment of ootice and that the 
suit could not be contested on that ground 
Defendants’ appeal 

Ladli Prasad Zutsln, for tho Appellant 

The suit should have been filed within the period prescribed 
by the Articles 30 and 31 of tho Limitation Act The Lower 
Court decided this issue against the appellant relying on 

The British India Steam Kaiigahon Co , Ld , v Ilajee Moho‘ 
med Eaaiack and Co 0) 

Bassaji y East India Bailuay Co (-) 

Mohan Singh Chaican v Ileniy Conder, General Tragic Mana 
ger, GIF Raihcay Company W 

Baninull y British India Steam Nattgalion Co 

(1) (1881) I LR, a Mad 107 P) 083*0 I L R. 5 Mad. 388 

(3) (1883) I L R 7 Born I7S (4) (1836) ILE 12Cal,4"7. 
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EESPONSIBILITT AS OAERIEBS OF COOPS 


0 I P Ey Articles 30 and 31 wore amended by Act X of 1899, and all the 
OanpatE&j abo\ e rulings Were «o longer applicable Further, tbe’*0 ^vas no 
— acknowledgment which took the case out of tho statute of linn 
tatiou The acknowledgment relied on was a letter from the 
Assistant IrafHc ifanager. East Indian Railway, in winch ho 
stated that ho was authorised by the Deputy Traffic Manager of 
the Gr I P Ilailway,tooffertothoplaintiffRs 4^9 7 3, being the 
amount to which “he the plaintiff was actually entitled accord 
ing to the sender’s Rgtik’* Flie Deputy Traffic Manager, G I 
P, Railway, “ emphatically denied ” this fact There was no 
evidence on thorecoid to show that the Assistant Traffic Manager 
had anj authority to make this offer E\ en if it be assumed that 
tho Assistant Traffic Manager had authority from tho G I I' 
Railway to make an offer, such an offer would bo without pro* 
jiidice to their right to tho notice, and tho offer not having been 
accepted, the plaintiff was not entitled to rely upon this letter 
as an acknowledgment 

It was admitted that no notice was given to tho Agent of the 
G I P Railway, under Section 77 of the Railways Act within su 
months from tlio dato of the delivery of goods forcarrflgc^I 
the Railway TJie learned District Judge held that under Para 
graph 4 of tho printed notice at tho back of the Railway receipt* 
the claim was to be made to the Supormtondoiit of the recciunff 
station, and therefore tho Railwaj was to be deemed to 
waived its right under Section 77 of the Railways Act Condilion 
5 of tho Railwaj receipt, dron ottcntiou to Section 77 of the 
Railtrays Act Para 4 must be read with Para 5 and read 
iDg tho two paragraphs together it was obvious that it 
intended by Pnia 4 to relieve the plaintiff of Ins liability o 
giving notice required by Section 77 of the Railways Act 

0 I r Ry, Co ,y. Cl andra Bnxi\) 

Ahmnl Karecm for the Respondent submitted, that thpw‘| 
was not barred by limitation ns tlio period should bo comp'’* 
from the la«t letter sent tho E I Railway after consultatica 
with tho G I P Rv J he letter m which tho latter 
expressed their wiHingnoss to pay tho nctnal price of 
sent but not tl o damages claimed lie referred to Scctu’’* 
of Inmitation Act __ 
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Farther, that it rras inequitable that the suit having been 
delayed bj the admission of liabihty by the Companj, the latter 
should now be allowed to sot np the defence of limitation 
As regards the rulings cited on the question of notice, he sub 
mitfed that in none of them was the question of admi'.sion by the 
Kailway Company, or the directions printed at the back of the 
Railway receipt brought to the notice of the Court Ihe 4th 
Para of these directions had been put m to facilitate the work of 
the Agent by allowing the notice to be guen to the Assistant 
Traffic Manager There was a clear distinction between this 
paragraph and the next which reproduced the wording of the 
Eailways Act He submitted that the right of an Agent to 
receive notice had been delegated by I im to the subordinate staff 
and this form had the sanction of the Gorernmenfi of India 
Therefore, if the notice came to the knowledge of the Assistant 
Traffic Superintendent winch w'ls sufficient notice witbm the Act 
Acknowledgment amounted to a waiver of notice 
Periannan Clietly 7 S I Railtiay Company, 0) also saved 
limitation 

Besides it had not been shown that the appellants had been 
prejudiced in any waj 

The following judgment of the Court was delivered by 
Banerji J—-1 his appeal arises out of a suit for damages for 
non delivery of a bale of goods consisting of gau/e which was 
consigned bv the plaintiffs Agents m Bombay to him at Ghazi 
pur on the 2oth of March, 1908 Iho goods wore lost on the 
G I P Ry and it is stated that they were stolen m transit, 
and that a thief was tried and convicted of the theft Amongst 
the defences filed by the G I P Ry Co avas one based on Sec 
UoTi 77 of the Jsdisn Railn'ija Act, that so notice of 

action as required by law was given to that Company 

The Court of first instance found that no notice was given and 
dismissed the plaintiff s suit. 

An appeal was prefened bj the plaintiffs with the result tint 
the lower appellate Court held that th notice required by the 
Act had I een waived b> the defendant Company, aud also in 
view of the fact that an offer bad been made to the plaintiff for 
payment of a sum of Rs 499 7 3 in satisfaction of his claim, the 
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nESPONSlBUlTT AS CARRIERS OP GOODS 


n I P Ry 
Onnpat Bai 


Articles 30 and 31 woro amended by ActX of 1899, and all the 
above rulings rvere no longer applicable Further, the’‘e was no 
acknowledgment which took tho case out of the statute of linii 
tation Ihe acknowledgment relied on was a letter from the 
Assistant Iraffic Manager, East Indian Railway, in which ho 
stated that ho was authorised by the Deputy Traffic Maunger of 
tho G I P Railway,tooirertotbeplamtiffRs 409 7 3, being ibo 
amount to which “he the plaintiff was actually entitled accord 
mg to the sender’s RcynA. ” The Deputy Traffic Manager, G I 
P, Railway, * emphatically domed ’ thia fact There was no 
evidence on thorecoid to show that the Assistant Traffic Manager 
had any authority to make this offer Ev en if it be assumed that 
the Assistant Traffic Manager had authority from the G I 
Railway to make an offer, such an offer would bo without pre 
judico to tbeir right to the notice, and the offer not having been 
accepted, tho plaintiff was not entitled to rely upon this letter 
as an acknowledgment 


It was admitted that no notice was given to the Agent of tbe 

G I P Railway , under Section 77 of the Railways Act within 

months from tho diito of the delivery of goods for carnage hy 
tho Railway The learned District Judge bold that under Para 
graph 4 of tho printed notice at the back of tho Railway receipt 
tho claim was to bo mode to tho Superintondeiit of the recent? 
fetation, and therefore tho Railway was to bo deemed to 
waived its right under Section 77 of the Railway s Act Condition 
o of the Railway receipt, drew attention to Section 77 of tbe 
Railways Act Para 4 must be read with Para 5 and rcso 
mg tho two paragraphs together it was obvious that it was not 
intended by Paia 4 to relieve the plaintiff of his habihly o 
giving notice required by Section 77 of the Railways Act 


0 I r Ry Co, \ ClandraBaxW 

Jhmfd Kareem for the Respondent submitted, that 
was not barroil by limitation ns tho period shonld bo compo 
from tho last letter sent by tho E I Railway after consultation 
with tho G I P Ry -1 he letter in which tho latter 
expressed their willingness to pay the actual price of thegooa^ 
sent but not tl o damages claimed Ho referred to Section 
of Limitation Act 
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Farther, that it Tras inequitable that the suit having been 
delayed bj the admission of habihty by the Companj, the latter 
should now be •’llowed to set np the defence of limitation 

As regards the rulings cited on the question of notice, he sub- 
mitted that in none of them was tho question of admission by the 
Kailwaj Company, or the directions printed at the back of the 
Railway receipt brought to tho notice of the Court Ihe 4th 
Para of these directions had been pnt m to facilitate the work of 
the Agent by allowing the notice to be gi\en to tho Assistant 
Traffic Manager There was a clear distinction between this 
paragraph and the next which reproduced the wording of the 
Railways Act He submitted that the right of an Agent to 
receive notice had heen delegated by him to the subordinate staff, 
and this form had tho sanction of the Government of India 
Therefore, if the notice came to the knowledge of the Assistant 
Traffic Superintendent which was sufficient notice within the Act 
Acknowledgment amounted to a waiver of notice 
Periannan Gheily v S I BaiUcay Company, W also saved 
limitation 

Besides it had not been shown that the appellants had been 
prejudiced in any waj 

The following judgment of tho Court was delivered by 
Banerji, J — ■'Ihis appeal arises ont of a smt for damages for 
non delivery of a balo of goods consisting of gaure which was 
consigned bv tho plaintiffs’ Agents m Bombay to him at Ghan- 
pur on the 2oth of March, 1908 'Ibo goods were lost on the 
G I P Hy and it is staled that they were stolen in transit, 
and that a thief was tried and convicted of the theft Amongst 
the defences filed by the G I P Ry Co , was one based on 8ec 
tion 77 of the Indian Railways Act, namely, that no notice of 
action as required by law was given to that Company 

The Court of first instance found that no notice was given and 
dismissed the plaintiff’s smt- 

An appeal was preferi ed bj the plaintiffs with the result that 
the lower appellate Court held that th notice required by the 
Act had I een waived b} the defendant Company, and also m 
View of the fact that an offer had been rande to the plaintiff for 
payment of a sum of Rs 499-7 3 in satisfaction of his claim, the 
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Comp'iny could not now be allowed to go bolmd tbi3 offer aud 
set up the technic il ground of defence that no notice of the 
claim had been served withm the meaning of the section aho\o 
referred to Accordinglj that Com t roN ersed the decision of the 
Court below, so far ns regards the Great Indian Pomnsul'i Kail 
nay Company and allowed the phiutiffs’ claim as again«t that 
Company, but dismissed it as regards the East Indian Railway 
Company 


From the decree of this Court the present appeal has been 
preferred and the mamgioimds of appeal ate two first, tl at no 
notice having been served witl in the meiuing of Section <7 of 
the Indian Railways Act, the suit was bound to fail as against 
the Grea tlndian Ponmsula Railway that there wnsnowaivor 
of the requisite notice and that the Court belon was thtroforo 
wrong in allowing the plaiiitilTs’ claim Iliero is a further 
ground of appeal namely that the suit is baned by ImutatioHj 
not having boon brought withm one year from the ddc on 
which the goods ought to have been dcluortd 


As regards tlio lirst question, it is not disputed thnt notict wo’ 
not served upon tbo Groat Indian Peninsula Railway Oonipuy 
jiursuaut to the ptovisions of Section 77 of tho Indian Kailwsy* 
Act Hint section provides that a person shall notbeootiilo 
to compensat on for tho loss of goods delivered to bo carried 1/ 
ritlvvnv nnlo'.s Ins cl iim to compensation has been pruforred in 
writing by him or on Ills behalf lo the Railw ly Administrd'^® 
within «ux months from tho date of tho delivery of tho goo Is 
carnage by railway ' Under Section 140 of tho same Act a 
notice or other document leqiiircd or authorised by tho Act t«> 
bo Served on a Railway Administration ‘ may be served m tho 
case of a Railway administeicd by n Railway Company as » th 
Great Indian I’oninsula Railway Company on the Agent in 1' 
of the Railway Company by delivering tl o notice or otic’ 
drxiumoal to tho Agent or by leaving it at his ofiici or hf 
forwarding it by po^t m a prepaid letter addrts cd to thoAf.cct 
at his ofhco and registered under Part III of the In ha" ^ ’ 
Oflicc Act of 1 SOO ^ Tho modo of sorvico iij on tlic Grot Ir J '"j 
Poninsnln Railway Company woull ordirmnly in the ahsc’'f*’ 
a provi«ion such is this be cfiecto I by soruce upon 
pany at their Ilcn I Ofiico in J oadoii i his mo lo of fierv>'^‘- ^ 

been priscril'^d no doul t for the purpose of s ivii g dcG’c 
the expense wind would nttond ►'•nicHi in London I” ' 
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case no service either under Section 140 or directly upon the 
defendant Conipinv in London was effected Consequently it 
would seora that the learned Munsiff was right in holding that 
the suit could not be maintained The learned District Judge, 
however, was of opinion that Section 140 was not exhaustive 
and that a mode of seiitce was prescribed by a condition which 
appears on the back of the recoipt form in use on the Great 
Indian Peninsula Railway on the pinsignment of goods to them 
for carriage 'ihis condition runs as foHoivs • — 

That all claims ajjamst the Railway for loss or damage to goods must 
be made to tic clerk in charge ot tl e atatio i to wind they have been 
booked before delivery is taken and that a written statement of the 
de'cription and contents of the articles mi sing or of the damage receiv 
ed must be '■ent forthwith to tbo TrafTc Superintendent of the Distnet 
or Goods Superintendent at Sombay Wadi Bondar m which the for 
warding or receiving station is sitoatcd otherwise the Railway will be 
freed from respousib litj 

The learned Judge observe^ that “ this paragraph lays down 
the procedure to be followod by tho consignors in case of loss 
of goods and it forms part of tho legal contract between the 
Great Indian Peninsula Railway Company and tho consignor ” 
He held that where a consignor sends lu a claim in accoidasce 
with the provisions of the said paragraph, the Railway Company 
IS bound to treat as a proper notification of his claim to com* 
pcDsation Within tho meaning of Section 77, and that it is not 
then necessary to serve a notice lu any of the ways mcntion- 
td in Section 1 40 or otherwise Uo found upon the evidence 
that the plaintiff did prefer his claim m writing to tho Traffic 
Superintendent of the district m which the receiving station is 
situate and that the Assistant to tho Traffic Manager, Last 
Indian Railway, after communicating with the Great Indian 
Peninsula Railway ontertaincd the plaintiff s claim and offered 
to pay him Rs 499 7-3 the value of the goods lost Ho there- 
fore held that the notice which was given bv tho plaintiff was 
sufficient notice within the meaning ot Section 77 Ho further 
found that by the offer of the Assistant Traffic Jfanager of the 
East Indian Railway to pay Rs 499 odd damages, the Great 
Indian Peninsula Railway mu t be taken to have waived their 
right to the notice required by I iw Wo are unable to agree 
with tho learned District Judge m the view which he formed 
If the learned Judge had read tho condition on the receipt form 
following tho one upon which he rehed, lie would have found 
that it was not the intention of tho Company that tho provision 
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Upon which he relied should relieve the plaintiff from tbs 
necessity of complying with Section 77 of the Indian Kailirijs 
Act Condition "i provides that by Section 77 of the Indian Hail 
ivaj'S Act 1890, " a person shall not be entitled to a refund of an 
overcharge in respect of inimals or goods earned by railirar, 
Or to compensation for the lo8«, destruction or deterioration of 
animals or goods delivered to be so carried unless his claim to 
the refund or compensatioa has been preferred in wnting bj 
him or on liis behalf to the Railway Company within six monlbs 
from the date of the delivery of the animals or goods for carnage 
by the Railway ” 


This condition gave notice to the consignors that Section?" of 
the Railways Act must bo comphod with Para 4 must be 
read in connection with it and reading the two conditions to 
gethcr, it IS obvious that it was not lutended bi Condition 4 to 
get rid of the ooligation which lay upon the plaintiff of pn mg 
notice of action as required by Section 77 of the Indian HaHwaj* 
Act This was expressly decided in the case of 27 r Grcaf 
Indian Pcmusula Raxltcay Company v Chandra Rax (0 by » 
Bench of which one of us was a member In that case the pron 
810 QS of Section 77 wero considered, and also of Section J40 R 
was pointed out that the notification of a claim prescribe lb/ 
Section 77 mu/ bo given either to tho R uhvay Adiuinistrati nB< 
defined in Section 3, Sub stctioti(6), or in niiy of tho wars men 
tioned in Section 140, that it was necessary for the phintifft'^ 
provo service of notice of Ins claim upon tho Great Indian 
Ponmsuln Railway Company at their offico in London or el*0 m 
an/ of tho ways prescribed in Section Z40, and that there having 
been no proof of anj such service, and the time of such uerfir^ 
having expired tho suit was not maintainablo The h'nifd 
District Judge referring to this and other rulings observe^ tbsl 
those rulings were in hi* opinion not applicable to tho 
ca*:©, ns in none of tho casos which resiiUcd in lhp®i> ruling'*; »* 
tho defendant Railway Company, over admit the claim of tlm 
plaintiff or offer to settle it out of Court Jfortovcf, 
qnpstion uhether compliance with the directions conta^ 
m Para t of tho notice mentioned heremboforo ‘b** 

rcfpiircinonts of Section 77 and nndcra tho service of 
under Section 1 10 nnnecos«or\ was tii lor rniicd in {lio«e 
As wo have pointed out tho din etions conlnined m P*^ 
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obnouslj do not avail the plaintiff m view of the fact that in the 
subsequent pangragh the necessity for the observance of Section 
77 Is espre<5sly stated It appeals to ns that the learned Distnob 
Judge mu«t have overlooked Para 5 which succeeds the 
paragraph upon which he relied 

Then as to waiver it is said that the Assistant Iraffic Manager 
of the East Indian Railway stated that he had authonty from 
the Deputy Traffic Manager of the Great Indian Peninsula Rail 
way Company to offer to the plaintiff Rs 499 7-3 compensation, 
and it IS contended that this amounted to a waiver of notice on 
the part of the Great Indian Peninsula Railway Company Wo 
are unable to hold tint there was any wauer In the first 
place the Deputy Trafiic Manager of the Great Indian Peninsula 
Radway Company repudiated the allegation that he gave any 
anthoritj for the making of any offer to the plaintiff The 
Assistant Traffic Manager was not summoned to prove the letter 
of authority which he alleged he had received There is nothing 
to «how that the Great Indian Peninsula Railway Company ever 
waived their right to notice of the claim On tlio contrary they 
ID their wntten statement relied upon the absence of notice , 
and there is nothing upon the record to justify us m holding 
that they waived their rights in this respect Even if it be 
assumed that the Great Indian Peninsula Railway Company 
autbonsed the Assistant Traffic Superiutendeni of the East Indian 
Railway Company to make an offer, euch an offer would be with- 
out prejudice to their rights, and the offer not haaing been 
accepted it could not be held that they were not entitled to rely 
upon the pleas which they had set up in their defence Upon 
this point, therefore, we think that the learned District Judge 
was wrong in reversing the decision of the Court of the first 
instance 

There is, besides this, another ground of defence which appears 
to us to be fatal to the plaintiffs' claim and that is the plea based 
on the statute of limitation Article 31 of the Limitation 
Act (Act IX of 1908), prescribes the period of limitation for a 
suit for compensation for non delivery of goods In this Article 
the former Article of limitation was modified and certain words 
introduced, so us to adapt the Article to tho case of a claim such 
as the present one for damages or compensation for non-delivery 
of goods The Article is as follows —“Against a carrier for 
compensation for non-dehiery of or delay in delivering goods. 
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ono ^ear from the time when the goods ought to he dclnered ' 
The goods, as we have said, were consigned to the plnintiffs on 
tlie 26th of ilarch I90S, and the sait was not instituted until the 
9th of August 1909 The ptnod within wJiich tl o goods in this 
cage ought to have been delivered would not evceod a fortnight, 
or at the outside three weeks from the time when the goods were 
consigned at Bombaj Several months over and abo\ o one j ear 
from this time, therefore, had elapsed beforo the suit nas 
instituted As an answer to this plea, it is contended that there 
was an acknowledgment ahich took the case out of the statute 
of limitation That acknowledgment is the letter from the 
Assistant Traffic Superintendent of the East Indian hailnai 
Companj offering to pay tho sitm of Rs 499-7 3, in full s Jtisfao 
tion of tho plaiiUiffh' claim There is no ovidonco boforot/e 
Court which would justify us m holding that the Great Indian 
Peninsula Railway Company overgave authority to the Assi«tiDt 
Traflio Slip! rintendent of tlio Last Tnilian Railway Company to 
mate this offer There is nooiidenco tliat the Grcatloilian 
Peninsula Eatlwaj Company over admitted liability m rcspictol 
this sum We, thoiofore, aro unnblo to saj that there was anf 
such acknowledgment by the Gnat Indian Peninsula hail«a/ 
Company such as would proaent tho operation in their fa'oor 
of the siatuto of limitation 

Upon these two mam points which have been taken bylh^ 
learned Vakil for the defendant Railway Company, wetlin 
that tho appeal should be allowed, and wo minit sot oside t 
decree of tho Low or Appellate Court, so far as regartls the Greit 
Indian Peninsnla Railway Companj Wo, accordingly* 
the appeal of tho Company, Mot aside tho decree of the 
Appellate Court and restore the decree of the Court of 
in*>tnnce Under the circamstaiices wo nnko no order bs to 
costs of this appeal or ns to tho costs in tho Lower ApJ*©^* 
Court 

yipj^eol rfeererd 
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The Indian Law Reports^ VoL I. (Madras) Series, 

Page 375. 

APPELLATE CIVIL 

Before j1/r. Jvshce Keman and Mi Tnshce KindeisUy 
MUHAMIIAD ABDUL RADAR and another 
(P iAiNTiEFs), Appellants, 

V 

THE EAST INDIAN RAILWAY COMPANY 
(Dependvnts), Respondents* 

Conirael to d^hi^'r. Bread cf — of actton—JunedtcUon lg7g 

Plaintifla contracted at Cwnj ore irithtlie EaHlndnn Railway Company 
to deliver gooda in "Madr IS The East Indnn Railway docs not run into 
the Jurisdiction of the ilidns High Court Ihe Riilway Company made 
defmlt jn dolrrety of the goods arid the plauttiiTs sued them in the 
Madras High Court for damages for the breach of coutrart No leave to 
*iie (under Section 12 of the Letters Patent) was obtained The Court of 
Iirst Inslancc dismissed the suit for want of jurisdiction Held on appeal 
following OopiJtnd ntyotsanx* v ^illcomttl Banerjee (t) and Fnit^/tan r 
irefdon O that the hreach of contract 1 aviiig taken place at Madras the 
cause of action had wholly arisen within the jurisdiction of the High 
Court 

Plaintiffs brought the suit to recover tho sum of Rupees 1,800, 
being damages sustampd by them by reason of the neglect and 
default of the defendants in cairying and dehvenng for the 
plaintiffs within a reasonable time, at Madras, certain goods 
delivered by plaint’tfs to defendants at Cawnpore for carnage 
to Madras 

The defendants dented their liability and alleged thatnodelaj 
m the transmission ol the said goods took place whilst the same 
wcieouthe defendants’ railway It appeared that the East 
Indian Railway extends only to Jabbnlpore, at which station the 
goods had to bu transferred to the G I P lino’ n hich convej ed 
them to Raichoro from whence the Madras Railway took them 
to their destination 

•Apreslbo 2ofls7S from tbedecreeof SrW Uorgax.CJ dutod lllh 
Uecembef 1877 

(1) 13 Bon L E,A6l 
09 


(2) L R., 10 C r., 47. 
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IJio case came on for final ilisposal before Sir W Mon'tv, 
AMul^Kadar^ Oil tlio llth December 1877, and was b> him dismi^M'lon 
tlie gronud that tbo Court had no juri'^dichon 

'llie plaintiffs appealed on tho ground tliat tlie dterto dismi«« 
ing tho amt was coiurarj to law in that the whole cause of acti n 
(the noii-doh\ ci j m Madias of tho goods in the plaint inentionpil) 
lm\ nig aiisen ithin the ordinal y Oiigiiial Ci\ il Jurisdiction of 
the Iligli Court at Madias, th it Court had jurisdiction m tie 
matter 

ilfr Gould uid Jl/r J?rt«JZty foi tho Appellants 
Mr Johust< ne for the Respondents 
'ilio Court debveied the following judgments — 

Kipnav J — 'Ilie contract was made m Cawnporeto dchf®'" 
goods 111 M idras 

The dofindants’ Railwui Comp iDj does not run into tins 
jurisdiction 

'lliG Chief Justit* , without going into the moiils, aisnnsscd 
suit, holding tli it the cause of action did notarise within tr 
jurisdictiuu It isaigucd th it, as pai t of tho cause of action, r 
tho making of tbo contract, ippoars on the pleading to J*''’'® 
crued outside tho jurisdiction, Ihercforo, tlio w hole cause of action 
did D t anst within it nud nb no loaio was obtained to sue, ^ 

IS no jurisdiction to ti^ tho case Tor many jears the Courts^ 
Ihigliind vnd m India haio beoii called ujion to consider si«u 
questions It lias been riconllj liold in Bengal, aftir 
of lU authorities on the subject, tint the action may ho brOOa 
cither 111 the place of the iiutking of tho coiitr ict or m tho 
of Its [icrfurmunto, iiid that, iii titliLr place, a cause of ic“ 
arises m holly \\itli thisUicision no quite agrit, and lookup'’ 
till question ns bung s itisfattoi ih sittlod bj that dw'*"^ 
Section Id of the letters I’ltuiit iqiplics to casism which 
cause of action arises jurtlj out-,ido the jurisdiction, f ?/ * 
contract of tin, Goinpmj in tiusc isc had been to deliver a J'orti^ ^ 
of tho goods, s ij , at Arkoiinui, ontsido tho jnnsdictioi'» 
portion 111 ^lailrns, and if tlio tction was brought nil gm > ^ 
lircach, iioii'di livtrj »t both places In such casts, tlie cau*^ ^ 
iictu II could not bo mil t • liavcaiHcn ivlioll) m 
Itivi* slutild be obtaiiud ^lumrous cases of tht bk‘ 
might bt jiiil, »hiro K ixushuuiil be obuunod under 
part ( f tho tail », of action liniingari on out’^ide the jn^*^ 
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Hero we consider the cause of action lias irisen whollv witliin 
the jurisdiction We, therefore, rereis© the decree of the Chief v 
Justice with costs, and direct the ca'se to bo tiied on the issues ^ ^ 
KrsDEPslET, J — I agree generally in the judgment of Mr 
Justice Kern an Section 12 of the T etters Pvtentgii es jurisdiC' 

tion to this Court, if the cause f ai tion has arisen either wholly, 
or if lea\ e slnll ha^ e heen first obtained in p ut within the local 
limits of the ordmarA original cuil jurisdiction In tins case 
leai e wa*® not obtained The question, therefore is, whether the 
cau'e of action his anson wholly within this jurisdiction It 
we tahe the cause of action to inchido all those cncumstances 
which together give a right of action, including, m tho present 
ease, the contract and the breach it is conco led that the contract 
vns made at Cawnporc But it appeals tome tint the words 
"whollv or in part” are not based upon such an analysis of tlie 
cause of action. I think they rather relate to cases of sever il 
cansesof action continued in ono and the same suit, «omoof which 
has arisen out of the junsdictio Here the contract was to 
deliver skins at Madras, the performance was to be at Madras, 
and the broach was, therefore, at Madras, and until such breach 
occurred, the plaintiffs had no cause of action 
Oar attention was drawn to the controvoisy in the English 
cases terminating in Vaughan v TTeWon.U) in which all tho 
Judges agreed upon the constiiictioo of the I8tli Section of tho 
0 L Vro Act, 1852, that it was sufficient if the breach of con' 
tract arose within the jurisdiction The words in that section 
are a cau'ie of action which nose within the juii'diction, or a 
breach of a- contract made within the jurisdiction " But 1 think 
we shall be safe in following this and the Bengal decision,(3) 
and in bolding that, the brencli of contract having arisen at 
Madras, the cause of action has wholly aiis^n witlun this juris- 
diction 

Appeal alloKed 

Attorneys for tho Plaintiffs — Messrs Branson and Brandon 
Attorneys for the Defendants — ^Jfesirs Borciny and J/» r^on 


(1) h B., 10 C P , 47 
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In the High Court of Judicature for the N. W. P. 


CIA^IL JCTKISDICTION. 

SefoiG The Eon%h >Sh John JJdqe, Kniqhf, 
wul The Jlon*hle S. Malmod. J- 
AMOLAK liAJt AND OTHERS, (PmvriPFs), pETnwNfC.', 

V. 

BOMBAY, BARODA AND CRNTRAIi INDIA UAIIA\\’^. 

I^CLLDI^o Rajpotana-Malwa JUirww, or rnr 'iRirrii-’ 

'501 SPIN rFNDENT (De» K^^)A^ f) , Oi TO-iTE PArr^. 

Ca«f No. 228 op 1887, 

llailtcatj Uoinpany—’OrercfiaijC-' Sn*t for reeonry f>/— 

CourU 

In a •ioic '»gaifi«t tlio Bomlnj Raroda nnd ('(•ntral Iiidu^ RiilwuP * 
pany for tlie rocoten of o%ercl>nrgcs paid by tlio {diiotifTs ftt Rom '•V 
rc«p<*oe of rortau) rockN iKxikod l»y tliom nt Agn to *^**jj,, 

Rotnlnj It «rts held tliftt tlio Cftoso of action oro o at Rombt) ^ ^ 

oTorchnrgcs were IcriPil and not nt Agra wlirro rccoipt wa* 
freight rhargfs and iliat tho Small t’nu'^e Court Jndgn at Apf^ 
Jiiri«dictinn to ontortnin tlio claim 

Tnp plaintilT brought tliia notion ngainst tlio dofondont Com 
panj m tlio Small Cau«te Coart nt Agrn Tlio canso offtCb ^ 
nlleged «na that tlit nlnintiff hnd paid .at Ilombav 
to bo o> orcliarcpa oil till* freight of certari goods coiiittfn 
tlio plnintiffs nt Agrn to tliem'selvea nt Bonib i> Yho Smal 
Court Jiidgo diMnissed the plainlifTi' suit on grounds 
not ntcfsar^ for uh now to consider 'Iho planitifTsnppi'i'i 
to esi rciso onr p>nors in rLVi'<ion and t^) pass nn <'”ut ^ 

aside tlio decree of tho Sin ill Cnnso Court Judge and ^ 
now trial Jlantqmstions of Jaw hn^e betti argued »» t ^ 
but as our juilgineiit sohly turni on tho question of juri* > 
wo need not express nii\ opinion ns to the citlii r 
ndmitted that tho principal ofiiro of the Company >n ^ 

within tho meaning of tho Kxnmplo 2 of Section 17 of tl •' ^ 

of Civil I’roCfduro IS at !k>iiiha% and not nt Agni Th*' 
so, this net on should not hnao bteii hrought nt Agra 
cause of action nro8elhtro,t\cn n*siitiiing that there was# 
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a Snbordmato Office of the defendant Company What js tlio Amoiak Ran 

cause’ It IS alleged to have ansen from the payment at Bombay g 

of alleged overcharges and from the refusal of the defendant 

Company to repay said alleged overcharges and to be within Sec- 

tion 72 of the Indian Contract Act 1872 Wo do not know the 

facts under which the pa\inents nero made at Bombay so as to 

see whether the plaintiffs can prove that the payments were made 

under niis*ake or under coercion withm the meaning of Section 72 

of the Indian Contract Act IX, 1872, and do not express any 

opinion on that question So far as wo understand the case, 

if the plaintiffs case be a true one os to which we express no 

opinion, it IS one similar to that put in illustration (6) to Section 

72 Tiie Small Cause Court Judge thought on the question of 

Jurisdiction that the overcharges had been miide at Agra It is 

true that the Railu ay receipt which was prepared at Agra stated 

the amount of freight to be paid at Bombaj Themero statement 

in the receipt of the amount of that freight assuming that that 

freight was illegilU excessive would notofitselfgivp any cause of 

actiOD If the freight mentioned in the receipt note was illegally 

excessive, the plaintiffs on the arrival of the goods at Bombay 

Could base tendered the correct charges and demanded delivery 

of the goods If the Railway Company had dccimed to deliver 

the goods on the tender of the proper amount, the Railway 

Company would have rendered themselves liable to an action 

In this case the money alleged to b© an overcharge w is paid at 

Bombay and nowhere else We have no doubt that the cause 

of action sued on here arose at Bombay and not elsewhere 

Under the circumstances, as the case falls within Section 17 of 

the Code of Civil Procedure vb© Small Cause Court Judge it 

Agra had no jurisdiction to entertain this claim Under Section 

622 of the Code of Civil Procedure wo pass an order setting 

aside the decree in this, case on the ground that the Judge had 

no jurisdiction to entertain the cliim inasmuch as the plnmtift 

brought this action in a Court which had no jurisdiction e 

order the plaintiffs to pay the costs below and here 
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The Indian Law Reports, Vol. XVin. (Bombay) Series, 
Pa^Ce 251 


OKIGINAL Cn^L 


fi('fo)C ^fr Ju^liee Parsons. 

BOMBAY, BAItODA AND CENTKAL INDIA RAIBMAI 
COMPANY, PiiAiNTiPFS, 

V. 

JACOB DLIAS SASSOON and 0TnEii<s, DrPESD^M''* 

18'>3 luler} Ua hr — Cn\l Proctihtre Cofh (XIV of 188-), Ste». 170 cf 

pUHnh{}*~-naim% by phtnUff'B ngatii*t goods ii» resjvrl of irhteh svit 
broirghl 

In May , oik* ^ada«niul Ilimsnrnnl) (ilefcndnnt No 0. ® 
at m fitc I'linjnb, eoiKigncd 000 Ings of rapc«eP<J 

Knnji of i> mill ij nn I dMiPcrM them to tl)ephiiitifT» for corriftS'*^*'!^ 
bt) \\ liilr tlio poods wore m tiansitto Bombay, Sod inand then n'lP 
ordered tlio ptaintilT'* to deliter them to hj« agent Bamgopal InKfl**' 
niitcod of CO the cnii'igtiee. and on (he 18th May, Hampopal 
delict rj from the j lninlifl« Before the gonda coaid be delner^d * 
«Tor, the lirm of E D ‘'a««oon A Co (defemlanl’ Nos 1. •'‘j' 
clitmod chotti, nll^gmg that they had been nxHigtird to ihrni be K 
Knnji f r taliialife cotiHidcmtion The plamtilTs thereupon fib * ^ 
tiuit pniyinp that t1»i defend »nta t-hould he nrjiiircd to inter|lev 
that ilioy shouM be restrained fn»n aainp them (the jdaintilT*) m n*! 
of the <i ltd poi d« The plaintiffs « I timed to i hnrge tli priml* wilb 1 
moiit of fn i^hc wh irf ip« and di inarrap* and tlinr cf '•ta * f 
HfH — 

(1) that the luit na-* pn»|e rU institotetl hy the phiintiffi* * 

I lead r unit eo a* to cntitb them to tin ir co<<c< , 

(2) tl at the fourth defendant was entitled tothepoodi sohj'*'*'’ 
pltintifl^’charpe f ir fn ight and loats , 

( ■) that th< plaintiff#' charg. for wharfapt and deniurmge r* ol 1 ' ^ ^ 

nlhmcd Hie poinls remained in the pKintifT# pos»« *<i '» n' t be 

any nc sbel « r defa'iU of tl e oirii«r to tab' ih lircry of tl em I 'll ^tr 

net of fh plan tiff# themiplrea who kf 1 1 and n fu»pd todelirrr ( ^ 

their own protoitim and benefit All that ihec could 
eiituha! l< , wa# a n-i« oable warehouse rent, which, howerr^ 
not claimed 


•Salt No SCOof 1S03 
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iNTEnpLBADER Biut Tho pKmt prayed for an injunction rentraiu- 
ing the defendants md each of them from taking pi ooeedmgs 
again«t the plaintiffs m respect of certain goods n Inch li id been 
delueieil to tl eni for carnage, and that the defendants sliould 
be diiected to interplead together concerning then icspective 
claims to the said goods, 

Jhe first three defendants were partners in tho firm of E I) 
''as«ooii A Co , nlnch cairied on business m jBoinbay The fourth 
defendant ivas one Sadanand Itamsannall who resided at Hissar 
in the Punjab md carried on bnsiness m Bombay by bis mtinim 

'Ihe plaint stated tliat m May, 1893, the fourth defendant 
(Sadanand) at His«ar, m the Punjab, consigned hOO bags of rape- 
seed to one Khimji Kaiiji at Bombay m three lots, and delivered 
the Same to the plaintiffs for carnage to Bombay Ihe plaintiffs 
passed three i uln ay receipts, in tho usual form, to the consignor 
(Sadanand), dated, lespectiAel), the 9th, llth and 12th May, 
1893 

While the goods were lo transit to Bombay the consiguor 
(defendant No 4) oidercd the plaintiffs to deliver them to one 
Hatngopal Fitkhind instead of to the consignee Knun)! Kanji 
The order nas conteyed to the plaintiffs’ Tieffic Manager at 
Bombay by a telegraphic me3«age datwl the 15th May On the 
18th May, Eamgopal Fulchand requested delivery of tho goods 
from the plaintiffs. 

Before the goods could be delivered, the firm of B D Sassoon 
A- Co (defendants Nos 1, 2 and 3) claimed them, alleging that 
they had been assigned to them by Khiniji Kanji for valuablo 
consideration, and shortly afterwards the fourth defendant, tho 
consigiio: (Sedan lud), olaimed them, alleging that Baingopal 
Fulchand was his agent to receive them 

ihe following arc the concluding paiagraphs of the plaint 

0 Ihe j laii tiffs I a^e given the usual direction's tor detaining tho 
“a d rapeseed (whereon they will rely) and the same is now m tl e keep 
It g of tl e plaintiffe and deinun-ige and otl er charges arc diilj Wing 
iticiirred in respect thereof The plaintiffs fear that a suit will be fil«-d 
against them in resj oct of the «aid rapesecd 

7 Hie j lainlitT Comp ny is igi orant ot tl e resj cctive rigl ts of the 
parties claiiniD„ tac said goods 

8 Ihe plan tiff Company has no interest m the goods so claimed ns 

nforosaul otherw ist thau tl eir due and proper charges fur Ire g ur 

ruge ic , and subject tl creto is ready and willing to deliver to 

such person oi \ ersoiis as this llonoural 1« Court shall direct. 


B B AO 
By 

Jscob El 
Sassoon 
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Jiicoli Lima 
Sassoon 


“9 Tlie smt is not brought by collusion with the defendants or any 
of them ' 

The plaint prayed (a) for an injunction restraining the detend 
ants from suing the plaintiffs , that the defendants should he 
required to interplead , (c) that upon delivering the said good' 
to such person or persons as the Court should direct, subject to 
the plaintiffs claim thtreon for freight, demurrage and cliarges 
and the costs incurred by the plaintiffs in this suit, thephinfilfs 
should bo discharged from all liability to the defendants, or any 
of them in respect of the same , (d) that the sutd rapeseed should 
bo duected to be sold by the plaintiffs, and the net proceeds 
thereof, loss freight, deininrago, charges and costs, as aforesaid, 
be paid into Court to await the decision of this suit 

Tlie fourth defendant (Sadanand Ramsarmall) was the only 
one who filed a written statement He stated that he sold the 
said 600 bags of rapesced (with other goods) to Khitoji 
but that Khimji having dishononrod the huvdts drawn 
the said goods wliile the saidgoods were m transit, be (Sadanand) 
had guen notice to the plaintiffs not to deliver the goods to 
Kliitnji Kanji, but to deliver them to his (Sadanand's) agent, t* » 
Hamgopal f nicliaiid He claimed the goods and denied that the 
firm of E D Sassoon &. Co , had any title to them, and prajed 
for Ills costs cither against the plaintiffs or the other defendonti 
Before tie trial came on, the goods had been sold, nnd 
the proceeds were lodged in Couit subject to the deci'^ion o 
this suit 

The following issues were nised at the bearing • — 

I hether the suit uas properly instituted as an interpleader 
suit so as to entitle the plaintiffs to their costs f 

2. Whether tho fourth defendant (Sadanand) was entitled tu 
tlio proceeds of tho sale of the 600 bags of rapeseed free of 
charges on the part of the plaintiffs f 

1 hether the fomtli defondnntwas entitled to hi‘<co«t‘>fr’’^ 
tho plaintiffs or the other defendants, or both of them ^ 

4 Whether plaintiffs were entitled to recover any and 

charges in respect of the said goods, and if so, whethor from 
fir''! three defendants or the fourth defendant ? 

Jlfacpficrson and Srott^ for Plaintiffs, argued that they viruc^ 
titled to their costs and charges in respect of tho carnage o 
said goods They referred to Section 470 of the Civd Procc< u 
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Codo (5IV of 18S2), i!arhn%u9V Helmulh S^) JHasonx HamU bd & ci 
ion ,(*’) Cotter v Baiil. of England Aiteniorough v St Katha % 
n«e’« Dock Company ,{i) Daddba y Krishna, (.^) Martin v Jacob Bins 
Laicrcncc (®) The} claimed Rs 1,672-5 for frei<»lit, nnd TiHeged a Sas^n 
lien on tlie proceeds to that extent The} referred to the Indian 
Contract Act (IX of 1872), Section 170, *104 Section 55 of Act IX 
of 18^0 They also claimed tvharfage and demurrage amounting 
toRs 6,698-4 

Xanj (Acting Advocate General) for defendants Nos l,2and8 
(E D Sassoon A Co ) — Ihe cases cited for the plaintiffs do not 
apply Iho Courtis bound by tl o Code of Civil Pioceduro 
(XIV of 1882) Under Sections 470 47S a person filing in inter- 
pleader suit most be a mere stake holder and must hand the pro 
perty over uure''er\cdly See also the form 104 m SchedulelV 
The plaintiffs have kept the goods, and now make enormous 
charges against them, which amount to more than the \ulue of 
the goods The suit should bo dismissed with costs 

Xnieran/y and Eu’i^dl for the fourth defendant —This is not 
a proper interpleader suit See p'vrngrophs 6 and 8 of the plaint 
Paragraph (o) of the plaint asks for personal rclini— Mitchell v 
HayneP) , Bignoldr Audlandi^), Ihe plaintiffs have not com 
plied with Section 472 of the Civil Procedure Code, and are, 
therefore, not entitled to any order We asked for the goods 
and offered an indemnity, Ihe value of the goods is Rs 5,800 
The plaintiffs’ charges now amount to Rs 7,770-9 The plaint 
iffs are entitled to charge for freight, but nro not entitled to 
demnmge or whaifage, and we should be allowed to set off our 
costs against the charge for freight 

Pafsons, J — I think that, on the authorities cited bj the 
learned coumel for the plaintiffs, this is a properl} constituted 
mtorp^eader ^uit In Mason, “v HamiUonVl tt e filed state! 
that the plaintiff had no interest in the goods except his hen for 
wharfage and warehouso rent, and Sir L Slindwell, tho Vice 
Chancellor, said that the bill stated a plain c'^e of interpleader 

The case of Mitchell v HayneV) is di«cu*!«ed m Bignold \ And- 
laud, (9) and the result is said to be tins ** V here a plaintiff 
represents not merely that he has a lien with respect to which two 

(l) Cooper • BpI , 2.^ (2) 5 S«n 19 o Uoorp and Scott ISO 

(t) 3 C P D 4CC (o) I L B V Bom 36 (6) I L It. 4 Cilc, bSa 

(7) 6 S D« and St 63 (8) 11 S in S3 

Cl 
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other persons h'vve 'id\6rse rights, but that there is a further 
question to bo litigated adrersel} between himself and one of 
them, that la not a case of interpleader ” In Cotter v Banl of 
EnglandO) it was held that the bank, ^^ho retained a hen on 
certain bullion in re‘«pect of freight and charges, bad no mtered 
in the subject-matter of the suit within the meaning of tho^e 
words in Statute 1 and 2 William IV, c 58 In Altenboroiigh 

V St Jv'ot/ianMe’s Doei, Co , (2) the defendants claimed no interest 

m the wines, the subject matter of the suit, other than the u'ual 
dock rents and charges, Bramwcll, L J,said " Defendants da 
not claim any interest m the subject matter of the suit, for the r 
alleged right of lien is not an interest in the wine,” and it was 
held that the case foil witlun the Interpleader Act, and the defend 
ants’ costs and charges were made a first cliarge on the fund 
The language of Sections 470 and 471 of the Code of Cml Pro- 
cedure (XIV of 1882) IS almost identical with that of Statute 
1 and 2 William IV, c 58, and the abo\e rulings cleaily apply 
The personal relief asked for is nothing more than an injunction 
rostrainiDg the defendants from suing the plaintiffs, and that is 
contained m the form of plaint in an interpleader suit given 
the form No 104 of the 4th Schedule to tho Civil Procedure 


Code I find the first issue m the affirmative 

Strictly speaking, in my opinion, so much of the second end 
fourth issuea as relates to the amount of the charges haa bei?n 
improperly raised in this suit, in w hicL the title only to the thiU? 
claimed has to be adjndicated No doubt a lien can be declari 
for charges, but the amount of those charges, if disputed, oug^ j 
I think, to £oi m the snbject of a sep irati proceeding between ^ 
adjudicated owner and the person who seoks to make tliogeo^^ 
liable As, however, here tho parties interested havo gnn® ^ 
trial On those issues avithout an objection on the pait of any < 
them, I will proceed to determine them 


Tlio charge for freight comes to Its 1,072 5, and this is odroi 
ted to bo correct and due The plaintiffs, however, seek fu'’ ' | 
to chai ge tho goods with the sum of Rs 6,698-4 for wharfage 
demuTTftgo, and this cliarge is disputed The mles of the ^ 
Company allow of such a charge being made when goods ^ 
taken dehve’-y of by their owners within a certain time 
notice of arrival , the rates charged being exceedingly 
they may act as a kind of pondty so ns t o ensure th ojP^ 

(1) 3 Mooro and Spoil 180 (2) 3 C T B 
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^emo^ al of goods TIio present is not a case of that kind Tlie 
goods roinamed on tho plaintiffs* premises not by reason of any 
neglect or defmlt of their owner to tike delivery of them, bot 
by the net of the plaintiffs themselves, who kept and refused to 
deliver them for tlieir onn protection and benefft They did not 
even place them in the custody of tho Court, as they could have 
done under the provisions if Section 472 All that they could 
possibly be entitled to, would be a reasonable warehouse rent for 
tho timo the goods remained with them, and I might have been 
able to have awarded them that had they claimed it, and given 
evidence in proof of the amount Tliey do not, however, do 
this, and I think, the claim they have made is inadmissible and 
unproved 


B B & c I 
Ry 

Jacob Lliaa 
Sassoon 


I find on the second and fourth issnes that the fourth defend- 
ant u entitled to the proceeds of the sale of tho 600 bags, and 
that tho plaintiffs are entitled to recover the freight claimed only 
from him 


I find on tho third issue that the fourth defendant is entitled 
to his costs from, the defendants Nos 1 to 3, since it is their action 
that has caused the whole htigation 
I decree as asked for in paragraph (a) of the prayer of the 
plaint, and declare that the fourth defendant is entitled to tho 
fund in Court, and that he be paid the same after deducting 
therefrom the plaintiffs’ charge for freight, rtz Rs 1,072 5, and 
thoir costs, which are made a first charge on tho fund and are to 
bo paid to them out of it, and I order that the defendants Nos J 
to 3 pay the defendant No 4 his costs, and leimburso him the 
costs of the plaintiffs that he maj have to pay 

Attorneys for the Plaintiffs — Graio/ord, Burder and Co 
Attorneys for the Defendants — STessrs reslanj%, Rusitm and 
Kola, and Messrs I’ayne, Gilbert and Sayan% 
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1882 
May, 15 


In the Chief Court of the Punjab 


Before Smyth and Bartley, J. J. 

11 M PLOWDEN (Plainupf) 

V. 

THE S P. AND D RAILWAY COMPANY, 

(DfiPENDAirrs ) 

Case No. 7 of 1882 

LtabiiiUj of Raihi-ay Company— Injury to hone — Act IV of IS?'’, Sec lO— 
Nejlijenee— Act IX of 1872, Secs 151 and 152— JZules and Itcynlal'O^i 
A horse Tvas carried by S T and D Riilway Company from 
to Lahore While in transit it soffered mjnry having been thromi down 
from the train which went oil the line The plaintiff sued the defendant 
Company for compensation for the value of the horse "Cpon a reference 
made by the Couit of Small Cause under S 617 of the Cml Procodore 
Code for the opirnon of the Chief Court 
Held (1) That tlicdcfoiidint Company did not take as mneli rare oft!* 
horse entiiised to them for carriage as required by See 151 of the Conjrac 
Act, I\ of 1872, as the horse w %s loaded in an iinsuitalde wagon and t e 
burden of proving that they exercised the amount of care and dihg**^ 
which a prudent man would exercise in his own ease rested upon the ** 
fondants, which they however failed to discharge 
(2) That the rule, that all claims for loss of or damage to goods shooW 
immediately be made to the Station Master and a statement s' owing t 
particulars of the claim should lie sent to the Irnffio Manager withu* 
hours after suih consignment had am\ed at its destination, had no 
of law and was not binding upon tl e plaintiff imismiich as it ’ t** ““ 
framed and published as required by the Railway s Act 

(d' lhat the plaintiff not having been required by the deferdaats 
sign an agreement as prescribed by Sec 10 of Act IV of 1870, nor to mn 
nio declaration of the value of the horse, and the horse was rccciT* 
without such declaration, ond the rate demanded by the defendants 
rants was paid the defendant Compaiij could not absoho tlicnuc!»®‘ 
from their liability to the claim of the plaintiff. 

Case roferrod bj Judge, Small Ciuso Court, Lalioro, untJer Sec 

GI7 of the CisU Procoduro Code. 

Spilta for plaintiff. 

Gouldshury for Defendants. 
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The ficts of this cise fully appear from the followiug Judg* Plowden 
meats — 

S P A D Ry 

SYiirn, J — This case comes before us inaveij lncon^eDlent 

form as the Judge, instead of drawing up a statement of the 
facts and the points on uhich he entertained doubt, as required 
by Sec C17, Ci\il Procedure Code, has merofy fotwarded a 
cop) of his Judgment in the case, the concluding paragnph of 
which IS as follows ■ — “ As defend int pres<5es the mvtter on the 
ground that general principles aii. inv Ived, my order will bt 
contingent on the decision ot the Chief Court on questions 1, 3, 

4, and 5 Decree for Bs 200 without costs 


T.he result of this procedure is that we hare hid to portise the 
Judgment to isccitain what facts have been found bj the Judge, 
and on what points he cntertainoJ doubt, and these (especially 
the latter) arc not altogethei clear 
The suit nas brought by tho plaintiff against the Stinde 
Punjab and Delhi llailway Company to recover Ks 250 as com 
pensatioii foi injuries sustained by a horse while being earned 
by the defendants’ railway from AmbaJJa City fc-latiori to Lahore 
The material allegations in the plaint are that m November 1880 
tho defendants contracted with the plaintiH to convey the horso 
from Araball i City to Lahore for reward, and that owing to tho 
negligence and uiiskilfulness ot their seivaots tho horse was 
thrown down and injured while being cirried as afoiesaid, and 
was badly cut m the knees and shoulders 

The defendants ple<ided (1) that the plaintiff was not entitl- 
ed to bring the suit because {») tliere was no contract between 
him and the defendants, and (t) he was not the owner of the 
horse , (2) tint tlie dtfeudauts were not liable (o) because 
there was a speci il contract whereby all risks of carnage were 
nndertAen by tho sender, and (6) beoauso under the general 
regulations of the Company, which were duly notified to 
the public, the Company are not liable for damages to any 
horse of the value of Rs 500 ("tc) or upwards, unle'-s the 
lalue has been declared and an insnrince rat© paid, which was 
not done, in the present case, (3) that the plaintiff is not entitled 
to recoier dnmigLs m the present caso by reason of liis delay in 
preferring his claim, tho general regulations of tho Company 
requiring all claims to be notified to the Company within 24 («ic) 
hours after the receipt of the good**, while in the present caso 
nearly sis months elapsed before the plaintiff ga\e notice. 
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Plowdoa (4) that the horse was not injured, while bem^ carried on the 
S r l^D R\ railway or it so injured, was not injured in consequence o{ 
— any neglect or default of the defendant Company , (5) that in 
anj case the defendants would not be responsible for more than 
the limit of Rs 500, fixed by the general regulations, and as 
the plaintiff admitted that he sold the horse for Rs 450, he is 
not entitled to more than Rs 50 as damages under any circam 
stances , (6) that the damages claimed are excessive 

The plaintiff rejom**d (I) that the contract was made with the 
plaintiff’s agent, and that the ownership of the horse was immi 
tenal, as the plaintiff con sue though not the owcor , (2) that the 
special contract leferred to is not binding, as it was not signed 
by the plaintiff or his agent and is moreover not in a form 
sanctioned by the Go\ ernor General m Council, (3) that the 
Compan) a regulations ha\e no effect on the claim , {4) that the 
claim being within limitation, the Company cannot plead a 
special limitation of their own 

The Court fixed the following issues — 

(i) Is the plaintiff entitled to sne ? 

(n) Was tho horse injured or not, while being convened 
b) the defendant Company by railway 1 
(ill) "Was such injury caused by neglect or default of the 
defendant Company’s servants ? 

(u| In the defendant Company absolved from ItahilifJ 
by special contract ot by tho general regulations 
the Company m whole or m part ? 

(v) To Mhat damngi-s if any is tho plaintiff entitled f 
'J be Court held on the first tesooj that the plaintiff 
of tho horse nas entitled to bring the suit, citing ‘u 
this MOW Story on Bailments Ss 03 (d), 93 (f), 94, and 2 
On tlie second lesne, it held that the horse was injured ^ 
being convoiod on tho defendant’s Railway, 

rho Court divided tlio third issuo into two, tn” , ^ 

accident to tho tram m which the horse was carried “ 
negligence, and (b) did the carrying of tho horse m 
hor^ewagon instead of a horse box amount to neghff®°^® 

In regard to (o) tho Court found that the (I;pj 

discharged the Onus cast on them by law of showing 
exorcised due care nod took all necessary precaution® 
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passage of tho tram The cause of the tram running ofE the line riowden 
was a mystery The question therefore resolved itself mto this ^ ^ ^ 

given the fact that a tram runs off the line, th vt the Railway 

Company is unable to expl nn the cause hut sliows that all neces 
sarv precautions were tahco, can it be *'aid that the absence 
of any assign ible cause for the tram running olT tho lino is of 
itself evidence of negligence ’ Ihe Judge held that it was not 
^\ ith reference to (h) the Judge found that the con\ ev mg of 
the horse m a converted horse wagon instead of a horsebox 
Was an act of negligence, and he gave rcisons in support of this 
finding 

On the 4th issue, the Judge found that the special conti act set 
up by the defendants was not signed by tho plaintifl s agent 
Moreover it w as not in a fovia approvedby tbo Governor General 
m Council On both grounds, therefore, it was ineffectual with 
reference to Section 10, Act TV of 1879, to limit the ordinary 
liability of the Company Th© pleas fooodod on tho gtneral 
regulations of the Company were, in tho opinion of the Judge, of 
no force because they were not rules which the Company hid 
power under Section 8, Act IV of 1879, to frame and they could 
not therefore be allowed to operate to limit tlio ordinary liability 
of the Company 

On the 5th issue, the Judge assessed the damages at Rs 200 
on the ground that tho plaintiff purchased the hoise for Rs 650 
and sold it for Rs 450 

As alreadv stated theJudgemade v decree in plaintiff’s fivom 
foi Rs JOO without costs, contingent on tho decision of this 
Court on questions 1, 3, 4, and 5 
Neither of the learned CouqboI who argued the case before ns 
touched upon the Ist or 5th issues, and wemay assumo theroforo 
that the questions rai'-ed by those issues are no longer in con- 
troversy between the parties 

There remain the questions raised by the 3rd and 4th issue® 

As regards the 3rd issue, which raises the question of iiegli 
gence or the part of tho defendants or their servants, tho first 
point winch arises is how far, or rather under what circumstances, 
the defendants are liable for loss of or damages to property 
deli\ ered to them as earners for hu e That point was \ er\ fullr 
coiiRulercd by the Bonibav High Court in tho case of Kmerjt 
Tttlstda'i v The GIF. llaxlvay Comfnnij (I) wluch was 


(1)1 L lt,3 Bom 109 
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institnted in IS78 and the conclusion arrived at by tLe 
Court was that under the 1 then m force the Inbilitv of 
the defendants, as earners, for loss of or damage to goods 
entiusted to them in cases not met by the special proMsions of 
the Railway Act and the Carriers Act (III of 1865), »s pre 
scribed by Section 151 and 152 of the Indian Contract Act(I\ 
of 1872) Since that case was decided the former Raih%ay Acts 
have been repealed, and their place has bten taken by Act I\ 
of 1870 Tho Second Section of that Act provides that nothing 
m the Carrier’s Act lb6o shall apply to carriers by Railwa) 
The liability of a Railway Compan\ for loss of or damage fo pro 
perty is now therefore regul ited by the Indian Contract Act (IX 
of 18721, anci the Indian Railway Act (IV of 1879) 


Ihe material sections of the Contract Act bearing n tho pre 
sent case aro 151 and 152 Section 151 is as follows Id 
cases of bailiuGnt the bailee is bound to take as much cire of the 
goods bailed to him as a man of ordinary piudence would un er 
similar circumstances take of his own goods of the same bn 
qualitv and value a« tl e goods bailed ” Section 1 52 provides t a 
“ the bailee in the absence of an% special contract is not 
bio for tho lo<!S, destruction or deterioration of the thing bsi * 
he has taken the amount of caro of it described m Section J 
It was pleaded that there was in the present ca'sc a specia c(K|^ 
tract between tho parlies which relieved tho defendants fr^in » 
liabilitj for tho injuries to the hor«e, but that 
ultimately ibandoned by the defendant'* and indeed con^ 
bt maintained with reference to the provision of Section 
I\ of 1879 which eiMCts “that every agreement pnrpovt’D^^^ 
limit the obligation or responsibility impo'^ed on a 
Railway b\ the Indian Contract Act 1872, Sections 151 
m the case of loss, destruction or deterioration of or da 
property shall, in so fir as it purports to limit such oblig'’ 
responsibility bo void unless (a) it is m writing signed by 
behalf of the person sending or delivering such ,n 

(5) is otherwise in a form approved by the Governor Gei’^ 
Council” It was admitted for tho defence that the ng''^) 
or special contract on which they relied did not satu; 
reipurements of tho above section 

The question of the liability of tho defendants to 
compt nsation to the plaintiff for the injurus snsfaintt ^ 
horse turns, thcroforo, under Section 152, Act IX of 
whether tho difendaiits took as much carom res}>cctui 
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as a man. of ordinary prudence would, under tlic ciTcu'mstatice'’, 
vrhich we have m this case, have taken of a lior«e of his oivn of 
eqnal value The onus of proving that they took this amount 
of care IS on the defendants, for Section 13 ot Act IV of 1879 
provides that “ in any suit against a earner by railway for com* 
pensation foi K'-s of or damage to property delivered 

to a Railway servant, it shall not be necessary £oi the plaintiff to 
prove in what manner such loss or damage was c uised ‘ 


Plowdon 
S P &. D ny 


The Judge held that the dt-feudants had so far discharged tho 
onus thus cast upon them as to show that the accident to tho 
train did not arKe from any want of care or ] leeaution on tho 
part of them or their servants But he held that the defendants 
fade I to use due care when they sent the horse m a converted 
wagon WTiellier a converted w&gon was a suitublo or proper 
\ehiclefor the conveyance of a single horse and whether tho 
use of it contributed to tlieinflictiooof the injuries in tho tase are 
questions of fact which it was withm the province cf the Judge 
to decide, and there are no grounds on which it wouid bo 
competent to ns to question his finding upon them in tins refer 
ence as bo found the first of these questions in the negative and 
second in the afhrmatuo 


'Ihere was tvtdonce to support these findings It is shown 
tint the Cottnany never sent officers’ chaigers in such wagons 
but always in horse boxes The Judge was of opinion that while 
a Wagon nught be used with comparative safety for the convey- 
ance of 6 or S 1 orscs, as was often the case during tho late war 
tho nsk of injury was enhanced when, as lu the present case 
only one horse was placed in the wagon 

Tho fudge having found, under tho 3rd issue, that there was 
want of due care on the part o! the defendants’ servants in that 
they uoed an UuSuifable vehicle for tho couvcyanct of the horse, 
and that this contributed to tbc injuries sustained by the animal, 
fins of itself was sufHcicot to render the defendants liable to 
make corapoiisaticn (unices they can show as they allege that 
thej are exempt from liability on some special grounds), and it 
IS therefore unnecessary to tonsider whether the Judge was 
right in holding that tho fact Of the train liaving run o0 the 
line was not of itself Bufllcient to w imxnt a finding of negligence 
on tho part of the Company when they had shown that they had 
used every veasowablo precawtion for the safe passage of the 
tram I observe howcicr, that m a case cited at page b8 of 

oa 
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piowdon Macpherson’s Law of Indian Eiilways Lord Pevman, Clitef 
SP &T3 Ey Jnstico, told the Jury that it haring been shown that the esclu 
sivo managomont both of the Railwai and machinery was in the 
hands of the defendants, xt was presumable tint the accident 
arose from their want of care, unless they gave some esplanation 
of the cause by \hichit was pioducod, which e’tpLmtion tho 
plaintiff not baling the meaosof knowledge could notreas nahly 
be expected to give It is unneci«siry, as alic'idy «tatel t 
consider this point of the cast fnrtlier, as tlio Judges decree 
13 based upon another ground, on which it is sastainabJe 


I cotno now to the 4tli issue Hie part of this I'lsue whi h 
raises the question of a special contract has been disposed f 
already m the foregoing remarks There reinaiu the two general 
regulations of the Company which hive been rehed on as a 
defence The first regulation is in the following term?’— 
claims against the Railway Company for loss of or damage toao^ 
consignment of goods must immediately bo made to the StatoTi 
Mastoi or clerk m charge of the Station to which they have been 
booked, and also a w ntteu statement of the nature of the dama ^ 
received and contents of the aiticle? missing, mu t ho for n" * 
to tho Iraffic Managei Lahore within 48 hours after «t:cli con 
signment has arrived at its destination, otherwise the 
Company will not hold themselves responsible " 

It is obvious that tins regulation, if viewed siniplv as ® 
notice to persons sending goods by Railway, cannot cpcrsic^^ 
rel oTo the Company from liability for loss ofor dimao®! 
goods when the terms of tin, notice have not been comphed 
At most it could only be ichod on as ovidcnco of an unpl 
ngreoroent and any such agi cenicnt ouJd bevoid,niidorkWt’'^ 
lO, Act I\ of 1870 foi tho purpose of limiting tho oblu,'‘hon 


responsibility of the R»ilnay Coinp''ny 

'ihis viow is m nicordanco with the construction 
Ilonso of L« Pels upon ^ecti n 7 of the Rniluai and Canal n 
Act of 18 4, winch onicts that carriers by railway and 
may make sptcnl tontract limiting their lial tliij provi w ^ 
contracts nro in writing and signed by tlio sender of thi ] 
otlierwibc any contract of the kind is void Iho herd C ^ 
Baid,"Itake it to bo cqiiival*»nt to n simple ^ 

gmeral notice given by a Railway or Canal Coml'*”! ^ 
V did in law for the purpose of limiting the common ^ 

tho Company Such liability tn ly bo limdod by d n 
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as llie Court or Judge shall detpnnme to lie just md reasoiiahlo riowdeu 
bat with this proMso, thnt mj such condition so limiting thOg^ ^ 

liability of the Companj slnll be embodied m a specnl contract ^ 

m lYriting between the Conipinj and tbeoirnor or person deliver- 
mg the goods to the Compiaj, and which contract m writing 
shall be sigutd by such owner oi person ’ (Sracpherson'’B Kw 
of Indian Railways, page 36) Ileio in India tlio fact that tbo 
special coutrict must be in a torm approved by tbo Governor- 
Genoral in Council reIio\e3 the Courts of the duties of dotormm- 
ing whether the conditions iro just and rt isonablo but in other 
respects the law as above dcclaied is iipplic iblo to the powers 
of a Railway Company m India to limit its ordinary liability for 
loss of or damage to proper*} 

The only in which the defendants could siitcessfnllj set 
up tlio regulation as an answer to tbo suit would be by shoaving 
that It was made m pui'uince of v powoi given to tliem by the 
Itgi^ature and that it thertt re had the toic© of law Now tbo 
only pjwors given to the Con pauy to fiamo genera) lules art, 

18 far as I hai e been ab'o t disc >vtr those givoi bj Secti n 8 
ijf Act iVof 1870 which autlionees the Company to luahe general 
rules for the purpose among other things of “i emulating the 
traielling upon, and the u e, woikiug ind minagcuiont of the 
lailway *’ It seoms to mo that the rule now relied upon by tin, 
doftndaiita does not come within tin, scope of tins powti V 
powoi to maho a rule foi tbo «so oi in id igemunt oi the r iilway 
docs not, in niy opinion, luipoit authority to make a rulu limiting 
the oidinary liability imposed by law on the Company in tho case 
of loss of or d imago to property Such a rule would moreoior bo 
inconsistent with the pioiisions of Soetion 10 of tht, Riihvay Act, 
winch shows in what mannci the Company miylilnit its ordinary 
liability I hold, theieforo, that the rule in question, vzened ns 
a rule undoi Section 8 of tbo Railway Act is of no legal fuice 
and fails as an aiiswci to the pieseufe suit 

1 lio next rulo lelied on is one of those which regulito tlio 
Irailic, and, is in tho following terms — 

“Horses — Ono syco free with cich animal An insuriaco 
rate of i per cent per hundred miles or portion of hundred iniKs, 
will bo charged on all horses of (he declared nhio of Ra 400 incl 
upwird«, and a form of conditions undut which the Railway 
Company undertake to cairy horses must be signed hi the 
sender or his ugont ” 
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piowdBti Macplierson’s Law of Indian Railways Lord Denman, Olnef 
p LH Ey Justice, told tho Jury that it having been shown that the exclu 

sivo managomont both of the Railwai and machinery was in tho 

hands of tlie defendants, it was presumablo tint the accident 
arose from their want of care, unless they gave some explanation 
of tho cause by which it was produced, which explanation thn 
plaintiff not having tho means of knowledge could not rrasi naW/ 
bo expected to give It is unncci -^sary^, is already stated, I 
consider tins point of the cast further, as the Judge’s deem 
la based upon another ground, on winch it is sustainable 


I como now to the 4th issue The part of this issue which 
raises the quo'«tion of a special contract has been dispo'ed c 
already m the foregoing remarks There remain tho tw o general 
regulations of tho Company which h ive been relied ou a^i a 
defence The first regulation is in tho following terms’^" 
ohims against the Railway Company for loss of or damage to ant 
consignment of goods must immediately bo made to the 
Mastoi or clerk m ch irge of the Station to which they have been 
booked, and also a w rittcn statement of tho mtm o of the dimAr® 
received and contoots of tin articles missing, mu-t be forairdw 
to tho liaffic Manager, Lahore, within 48 hours after «uoli coa 
signinent has arrived at its destination, otherwise the 
Company will not bold thoinselves responsible ” 

It IS obvious that tins regulation, if viewed snnplv ns » 1 
notice to persons sending goods by Pailwa), cannot opcraic 
relieve tho Company from liability for loss ofor diinngc*^* 
goods when tho terms of tin- notice havo not been coinphed wi 
jit most it conltl only be iclicd on ag evideuco ofaniuiH 

agroomon*’ and any suclngioomont would bo void, imdor 

lO, Act I\ of 1879 foi tlio purpose of limiting the obliga^'^ 
responsibility of tho Rnilwiy Comp ny 

'Ihis MOW is mntcordanco with tho construction 
Ilonso of Lf nls upon ^'cctun 7 of the Railwai and Canal 
Act of 18 4, whu h enacts that earners by railwai 
may make sptciil contract limiting their lialubiy ]irf»i ^ 

contracts are m writing nnd signed b\ the sendcrof thepn}^^^ ^ 
otlierwi'-o any contract of the kind is \ oid I he Lord C 
said, "Itaky it to ho equivalent to iv simple cnactiiicni^^^^j 
general notice given by a Hnilway or Canal j rf 

valid III law for the purpose of limiting the common 
tho Company Such liability may ho limited by sucli r>ii 
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as the Court or Judge shall detPrmme to be ju&t .mcl reasonahlo 
but with this proMsOj that any such cunditioi) so liiiuting the 
liability of the Company shall be embodied in a special contract 
in avritin^ betareou the Coropniy and the oirnor t)r person deJiver- 
ing the goods to the Companjj and xvlucli contract m writing 
shall be signed by such o'vner oi person" (Maepherson^s law 
of Indian Hallways, page 36), Hero lu India the fact that the 
“pecial contract must be in a form appioved by the Governor- 
General in Council relio'ea the Courts of the duties of doLormm* 
ing whether the conditions aro just and reasonable, but in other 
Tcspects the liw as above decJaied is npplicublo to the po^^ers 
of a Railway Company m India to limit its ordinary liability for 
loss of or damage to property 

The only naj jn nhich tho defendants could successfully set 
up the regulation as an anstrer to the suit would be by shim mg 
that it was made m pui-^uance of a power given to them by the 
legislature and that it therdoro had tho force of law Now the 
only powers given to the Company to frame genera) rnics aic, 
•is far n* I have been ab'o to discover, tho-»e given by Section 8 
of Act IV of 1879, which authorises tho Company to make general 
rales for the purpose among other things of “legulating tho 
travelling upon, and the use, working, and management ol the 
railway." It seems to ac that the rule now r«bod upon hy the 
defendants does not come within the scope of this powci A 
pDwoi to make a rule foi tho use oi inftn.igemont of the r nJwny 
doc, not, in my opinion, import ontlionty to make a rule limiting 
the oidinarf liability imposed by law on the Company m the case 
of loss of or diimage topiopert}. Such a ride would, niureoiei, bo 
inconsistent with the prOMsious of Soction 10 of the R ulwny Act, 
w’lnch shows m what manner the Company m ly limit its ordinary 
Jwhih'tj . I Jjold, theieloro, that the rule J» qnestjnn, vicH^d aa 
a rule iindoi Section 8 of tho Railway Act is of no JognJ force 
and fads, aS an answer to tho pieseut suit 

'I'ho next rnlo luliid on is one of tlius^ wluth rtgulite the 
Trallic, and is m the following teinis — 

“JTorsrx— One bjco free with each animal An iiisur.uue 
rate of i per cent, per hundred miles or portion of hundred mile s, 
Will bo charged on all liorsos of the declared % alue of H ^ 400 md 
upward'", and a form of conditions undur which tlic Railway 
Company imdertake to entry horses must be signed In tho 
sender or his agent." 


Plowden 
r. i D.Ily. 
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S r A D By 


Macpherson's Law of Indian Railways Lord Denman, Cliief 
Justico, told the Jury that it having been ahowu that the Mcla 
Bivo management both of the Railivii and macliinery was in tlie 
hands of the defendants, it was presumable tint the actidert 
arose from thoir want of care, unless they gave some explaintion 
of the cause by vhich it was pioduced, which explimtion iH'' 
plaintiff not haa mg the means of knowledge could not rcasonally 
be expcotofl to give ft is uniicei ssarj, as already “^tatel f 
consider tins point of the cast, fnrfhor, o'* the Judge’s deer 
13 based upon another ground, on which it is sustainable 

I como now to the 4th issue Iho part of this issue ivIncH 
raises the question of a special contract has been disposed cf 
already in the foregoing remarks There remain the tno geceral 
regulations of the Company which have been relied on a* a 
defence The first regulation is in the following terms'^ ^ 
claims against the Railway Company for loss of or daroag® toair 
consignment of goods must immediately bo made to tin Ststoa 
Maatoi or clerk m ch irge of the Station to which they have Iw®’’ 
booked, and also a written statement of the nature of tbe ® 
received and contoots of the ai tides missing, mu t bo 
to the Iraffic Manager Lahore, within 48 hours after such con 
signinent has arrived at its destination, otherwise tlio 
Company will not hold themselves responsible ’ 

It i« obxious that tins regulation, if viewed snnplv os a 
notiLC to persons sending goods by Railway, cannot 
rel eve the Company from habilit} for loss of or d tunt® 
goods when the terms of the notice havo not been coinphc^ 

At most it could only be telied on ns ovidenco ofaniinp 

agreement and any such agreement would bo void, under 

10, Act I\ of 1879 foi the purpose of limiting tho oblata 
rosponaibility of tho Railway Oomp'^nj ^ 

llus MOW IS in accordance with tho construction P’*^ . 

Donso of Ltrds npoi ‘'ecti n 7 of tho Railwai and Cftunl 
Act of 18 4, v-lndi enacts tint earners by railway nt'‘ ^ ^ 
may make sptcnJ contract limiting tlieir Inl diiy provi 
contracts nro in « riling and signed b\ the seiulerof the J f _ 
otlierw ISO any contract of the kind is void Tlio T orn 

gaid,“Itako it to ho equivalent to a siinplo tnacliucnt^^^^^ 
gcncinl notice given by a Railway or Canal rf 

valid in law for tl e purpose of limiting the coma ' 
tho Company Such liability may bo limited by lu'' ' 
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as the Court or Judge shall determine to l)o just nul reasonable piovden 
but mth this proiiso, that uny such condition so limiting the^^ 
Inbilitj of the Companj shaU bo cmbodiotl in a special contract . ^ 

m writing betw eon the Cornpanj and the owner or person deliver- 
ing the goods to tlie Company, and which contract m writing 
shall be sigued by such oniier Oi poison” {Macpherson s law 
of Indian Eailmys^ page 36) Hero in India the fact chat the 
‘'pecial contract must be in a form nppiovod by the Guvernor- 
Goneralin Council rolieics the Courts of the duties of doterium- 
ing whether the conditions iro just and rciaonable, but m other 
respects the law as above decl irod is tipplicable to the powers 
of a Railway Company in India to limit its t rdiinry liability for 
loss of or damage to proper^) 

The only naj m which tho defend tnts could sutcessfaUy sot 
np the regulation as an answer to the suit would be by showing 
that it was made m puiau iiico of v powoi given to tliem by the 
legislature and that it therefore h id tho foice of law Now the 
only powers gi\on to the Conipanj to frame general rules arc 
18 far as I have been ab'o to discover, those given by Section 8 
of Act IV of 1879, which autlionses the Company to make general 
rules for the pm pose among other things of “regulating the 
travelling upon, and the u^c, working and management of the 
railway ” It seetna to mo that tho rule now relied upon by the 
defendants does not como within tho scope of this powoi A 
power to make a rnlo for tho use oi managomont of the i vilwvy 
d< cs not, in my opinion, import aiithoiity to roako a rule limiting 
the ordinary liability imposed by law on tho Company in the case 
of loss of or damage to property. Such vrido would, moreover, bo 
incousistcnt with the provisions of Section 10 of tho Rxilway Act, 
which shows in what manner the Company m vy limit its ordinary 
habihtj I hold, therefore, that the rule in question, viewed ns 
a rule under Section 8 of the Railway Act is of no legvl force 
and fails as an vnswci to the pitsout suit 

'J lio next rule iclitd on is one of tli< se which regnl ite the 
TraHic, and IS m the following toims — 

One sjee free with eicli auiiiiol An insurance 
rate of j per cent per hundred miles or portion of limidrtd rnth^, 
willbt charged on all horses of tho declared valneof K® 400 and 
upw ird®, and a form of conditions under which the Railway 
Company undertake to cairy horses must he signed bv the 
sender or his agent ” 
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Plowdon It IS unnecessary to consider the httor p'lrt o£ tho rule whicli 
8 p By males provision for a special contract in suoli cisos, md 

— as already «itatcd, that is a matter which is regulated by Section 
10 of the Railuay Act, and there was no contract in the prescut 
case sufficient to satisfy the requirements of that section 


It is argued, however, for the defendants that thoplnntiff 
should, under the above rule, ha\e declared the value of tliDhorse 
and having been paid an insurance rate, and that not 1 lu 
done so lie is not entitled to value the hoi sc at more than Ks 400 
in any queation of the loss of or damage to the lioi“C an ing 
between him and the Company In my opinion this c nten 
tion cannot be maintained Xlic rule (I mean tit fif t 
part of it] does not seem to me to be open to objection as a 
rulo for regulating the rate to be paid for the carnage of lior 
though It might perhaps be framed m more appropriate tcrin«, 
and viewed as a rule of that kind it would Hoetn to bo withm tuc 
scope of tlie powei tofnino rules given to the Oompnij bj 
Section b of the Railway Act 


It may bo also (though it is nnnecesgary to decide this '• 
piescnt cage) that if the sender had made a deohratwn as to f ^ 
aaliie of the horse and had paid a rate accordingly) he vou 
not in an act on against the Company for oompen'ahoa for t ^ 
loss of or damage to tho horse bo allowed to show that the lor**^ 
was worth more than tht. declared \alue But heiO thorp i 
nothing to -show that the sender was over required to declare 
\alue of the hoist- oi to pays higher rate than was 

paid, except indi od that the above rule is endor'^ed on the 

* - ‘ much 

of the 
of t! 


ticket, but this being in English could hardl) haaegi'®^ 
information to the syce But under the circumstances 


present c ise a mere notice to the sender of the oMstenco o 
rule in question was not in my opinion, suflioicnt « ith refcrcoc 
to the proa isions of Section 10 of the Railway Act, to 
ordinary liability of tlio Company imposod bj tin Contract ^ ^ 
'Iho proper course for the Company to Iiavo adopted was 
presenbod by the aboio section, tt to reqiun tho r 
sign an agreemoiil, taking care tl it tho ngreoini nt wna m a 
approved by the Goornor Gonoral m Council llort 
a\ as tilt re no such agreement but there was no ch claraliou ^ 

of tho aalaoof tliohor o Tho horso having bttn rectind *'^ 

out such dochr ition, and the rate duiu indod bj th<> dofc 
Bcrvants having been paid, I do not <!to upon uJi»t 
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(lefcmlants can claim to be Absolved from liability to make com- PJowden 
pen«;atiun to the full extent for the iojunos shown to have boon g p 
caused to the horse by the want of due care on the part of their — 
servants. 

I accordingly consider that the decioe of the Lower Court 
should be confirmed, and that the defendants should pay the 
costs of this reference 

Baesley, J.— 1 conenr generally in the foregoing Judgment 
I have only to add, with refeience to the saving in boction 2 of 
Act IV of 1879 of rules made under repealed Acts, so far as 
consistent w ith that Act, that the general rules relied on, though 
sanctioned by the Goveinment of India in 1872, do not purpoib 
to bo rules made under the authority of any Act. Section 20 of 
Act XVIII of 1851, as amended by Act XXV of 1871 jirovidod 
for the making of "general rules and regulations for the use, 
working, and general management of the Railway,” but such 
rules were required to "bo submitted to the Goveinor-Leneral 
in Council for sanction, and when sanctioned,” to " be published 
in the Gazette of Judin.” The lulesnow relied upon, even if 
they were sanctioned hy the Govornor-Ccueral in Council, which 
does not appear, and if they could be regarded as falling under 
the desciiptioii of the rules making of which wis piuvided 
for hy Section 26 of Act XYIII of 1854 as amended, or admitted 
never to have been published in the Gazette of India, and there- 
fore cannot bo consideied as made under the powei given hy 
Section 26. Section 10 of Act XVIII of 1854, moreoicr, pro- 
vides that the liability of Railway Compauies for loss of or injury 
to any articles earned by them other than those specially pro- 
vided for by that Act should not be limited or m any way 
affected by any public notice given, and it is clear that no rule 
inconsistent with this provision could have beou made under 
Section 20 

Further, the rule as to claims, which is relied upon, appears 
Under the heading of gcneial lulus, etc , foi tlu conviyauce of 
goods, cattle, mincpals, etc , by merchandise train!, Tiusi lulcs 
do not relate to horses c.imcd by pissenger trim-, This j-. 
provided foi in the Time and Fate lablo under the In. id of 
"Coaching Fares, Hates and Regulations ’ and under lliis nesd 
no rule as to cl urns appears Tho onh rule as to i lainib in the 
general regulations published m the Tune aud Fart Tible lias 
rcfcreuco to claims for loss of oi damage to pirtoK or luggage. 
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It IS unnecessiry to consider the latter p'lrt of the rale winch 
really makes provision for a special contract in such cases, and 
as already stated that is a matter which is regulated hy Suction 
10 of tho Raihi ay Act and there was no contract in the present 
case sufRcicnt to satisfy the requirements of that section 

It IS argued, however, for the defendants that the plaintiff 
should, nnder the above rule, have declared the value of tliol orse 
and having been paid an insurance rate, and that liumS! 
done so he i"? not entitled to value the horse at more than Ra If*® 
in any question of the loss of or damage to the hoiso an 
between him and the Company In my opinion this tout > 
tion cannot be maintained The rule (I mean tla fir ^ 
part of it) does not ''eein to me to be open to objection as * 
rule for regulating the rate to be paid for the cairngo of Iioi •* 
though it might perhaps bo framed in more appropriate ttrm« 
and viewed as a rule of that kind it would seem to bo v ilhm 
scope of the power tofnme rules given to the Compmj 
Section 8 of the Railway Act 


It may bo aUo (though it is unnecessary to decide tins in 
present case) that if the sender had made a declaration o® •t) 

value of th( horse and had paid a rate aot.ordmgly» hi ireu 

not m an act on against tho Company for compen ation or 
loss of or damage to the horse be allowed to show that * ^ ^ 

was woith more than tho declaied value Rut i**^^**!] 
nothing to show that tho sender was ever required to dec are 
value of the horse oi to pay a highoi rate than was 
paid, except indeed that the above rule is endorsed on the lo ^ 
ticket, but this being in English, could Imrdly have 

information to the syce But, under the circumstances 
present case a mere notice to the sender of tho oxisttnco 
rule in question was not, m my opinion, suflicicnt with rc , 
to tho provisions of Section 10 of the Railway Act, to lin” 
ordinary liabilit) of the Company imposed by tin Coiitrwt 
Ihc proper coiirNO for the Company to have adopted 
presenbod by tho above section, tf, to require tho ® ^ ^ 
sign an ngroemont, taking care tl it the agri cini nt was in a 
approved by the Governor General in Council Here i ^ 
was tbiro no such agreoment, but there was no dcchritio^i ^ 
of tho value of tlio horso Tho hoiso having bun ret m ^ 
out such declaration, and tjio mto dtin inded bv tlio ‘*o e ^ 
servants having been paid, I do not sco upon whatgron 
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(Icfondints can clum to bo nb&olTed from hibjhty to make coni PJowden 
pen«,atiLHi to the full extent for th< injuries sbowii to have boon g p 
caused to tbe horse bj the want of due care on tin. part of thur — 
servants 

I accordingly consider tint the decree of tho Lower Court 
should he confirmed ind that the defendants <!hoiiId pay the 
co'ts of this reference 

Baeklet, J — concni generally in the foregoing Judgment 
I have only to add, with reference to tlio saving m Section 2 of 
Act IV of 1879 of rules made nnder repealed Acts, so far as 
consistent with that Act that the general rules lelied on, though 
sanctioned by the Go\ernment of India in 1872, do not purpoit 
to bo rules made under the authority of any Act Section 26 of 
Act SVIII of 1854, as amended by Act XXV of 1871 provided 
fertile making of "general rnles and regulations for the use, 
working, and general management of tie Railway,’^ but such 
rules were required to ' be submitted to the Governor-General 
in Council for sanction, and when sanctioned,” to " be published 
lu the Gazette of Lulta ” Tho rules now relied upon, even if 
they wore sanctioned by tho Governor General in Council, which 
does not appear, and if they could be regarded os falling under 
tho description of the rules making of which wa'i piovidcd 
for by Section 2fl of Act X\ III of 1854 as amended, or admitted 
never to have been published m the Gazette of India, and thcro- 
foro cannot bo considoied as made under the power givtn by 
Section 26 Section 10 of Act XVIII of 1854, moreover, pro- 
vides that tho liability of Railway Companies for loss of or injury 
to any articles carried by thorn other than thoso specially pro- 
vided for by that Act should not be limited or zn auy way 
affected by any pnblic notice given, and it !•> clear that no rulo 
inconsistent with this provision could have beou made under 
Section 26 

Further, the rule ns to claims which is relied upon, appe trs 
Under tho heading of geuoril iule«, etc , for tho convey aucc of 
goods, cattle, minerals, etc, by morchandiso trams Tlu.i.e rules 
do not relate to lioiscs c irried by passenger trims This is 
provided for in the Time and Faro lablo under the lieid of 
"Coaching Faics, Rates and Regulations,' and under this nead 
no rule as to cl itms appears Tho only rule as to ilamis in tho 
gonoril regulations puhhshtd in the Time and Fare Table Las 
roforonce to claims for loss of or damage to paicols or lutrgage 
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BeJoTG S V D'ial.c-BiocLfnan, BsqmrCf JG.S, Judicial 
GommtsstonGry Central Provinces 

BAB0 HABIDOSS (Plaintiff), Appellant, 


THC AGENT oi MANAGER op the B B A C I 
RAILWAY, INCL0DINO B M RAILWAY 
(Dependant), Respondent 
The defendant Company tarried monc of its horso boxes 

iiig to tbo pliintitF rho ftmmal was not c irricd at the onnoi c f*'* 
was it mawred It itob miured on the lourncy and died J days 
plaintiff sued tho Company for damages on the allegation tliftt tboiwci 
was due to the defective state of the liorse box m wl icb it occurre 
suit was diaraisaed on tb© ground that ho bud failed to prove is ■ 
gntion 

ZT^W— That under Section 76 of tho Indian Railways Act 18'^6 
den lay on tho defendant Company to prove that it hal di«elftj’i> 

duty of a bailee under Section 151 of the Indian Contract Act 

Seclioii of the Railways Act iropoac-* Sncli burden was not a 

by llio pUintiff s failure to establish his tlitory of tlio actidtnt 

only bo d schnrgcd by proof tint tho lioiso box w is m oH rcsiiccts 
cicntly fitted and adequately sccnrccl ami th it on tlio jonn i-jr s“^ ^ ^ 
cautions ai ordinory prudence dictates were tuLcn by tl o C'luP® 
servants 

Second Appe-il by plaintiff Babu Uaiidas 

111 tho case out of w]iio)i thia Bocond appeal an-ies, t»e 
helouging to the plaintiff wero tamed by tho dcfonAuit 
i\ ij Comp in^ from Indore to Kliandw i on tho IHth Apri 
'J Iicir t irriiigo w is not at tho owiiorN risk, nor wu*- edker 
insured 1 lie jonrnty 1 istcd from 1~I5 i 5i. to 1 1*3^ i* ^ 
it 19 cointnoix ground that ui the course of it one of the iii’iu' 
got a hind kg over tho partition dividing its box frou' f , 
box, and while fitruggling ni that position injured itfltU ^ '' 
mg to tho plaint, Iho effectno causi. of tho accident 
dofcctivo state of a fixtnru cUkd a "cross bar” ihi 
which js to keep the partition in its place 'f he plaiuti" 
alleged that tho Company’s ponaiits iit Khandwa neg 'S 
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delayed nnloading tbo lujured aDUQ'U, wlucb died on the 22iid 
April in spite of careful treatment Tho Company denied that 
there %ras any defect m tho horse box and attributed the acci- 
dent to restiveness on tho part of tho mare and to the negligence 
of the plaintiff’s servants doputod to travel with her As to 
unloading, fho defanco was that it was effected as soon as the 
Station Master was sot free from more pressing duties The 
issues framed were as follows — 

(1) "Was the cross-bar of tho liorso box in which the 

plaintiff’s mare was carried not m working order? 

(2) "Wore the injunes caused by tho disordered cross bar, 

or were they dne to tho negligence of the plaintiff’s 
cetvauts Q? the caa.rc*s re&Uveuess? 

(3) Did the syce travel with tho marc »n the box? 

(4) Was there nogligcocc and carelessflesa on the part of 

the defendant’s servints in the delay in obtamiog 
delivery in Khandwa? Did this delay cause further 
injuries to the mare? 

(5) Did tho mare die of injuries received on the journey 

by rati? Was due caro and treatment undertaken 
to save its lifo ? 

(6) What was tho value of tho mare on tho day she was 

bool ed to travel? 

The Suhordinato Judge, relying on Section 70 of the Indian 
Railways Act, 1890, throw on the Company "the onus of proving 
that there was no carelessness or ncgligoiico on its part aud that 
tho cross-bar of the horse box was m ahaolnt^y good working 
order ” Ho found that the cross bar — or to nse tho correct 
technical term the "hoad stall post”— was duly fixed and m good 
order, that the accident was duo to vicious Kicking on the part 
of tho maro, that it was unnecessary to decide whothor the 
plaintiff’s svee travelled with tho animal or not , that there was no 
unreason-ible delay in unloading, that with proper treatment the 
animal might have recoi erod, hut that such treatment though 
available, nas not resorted to At tho close of his judgment 
tho Subordinate Judge went back on In-* dictum that the defend- 
ant Company was bound to prove obsencoof negligence general- 
ly on tho part o^ its servants He regarded the plaintiff as 
having narrowed the is‘-ue as to negligence by attiabuting t}i 4 r 
accident to a defective cro's-bar, and gave rea<ons for thmkn^ 
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that b} "cross bar” the plaintiff originally meant not the head 
stall post but the partition In the lesult the claim was chs 
missed with costs 

The plaintiff appealed to the Distnct Judge impeaching all 
the conclusions above set out Tho Lower Appellate Court on 
the authority of Lalshmi Bliai v Sai i,(0 ajiplied the general 
rule that a paity must bo limited to the case put forward m the 
plaint and refused to require of the Companv proof that there 
had been no negligence whatever on its part Tho only point 
fully dealt with waa whether the so called "cross>bar” wa'ior 
was not in good order and properly fixed, and this was decided 
in tho Company’s fa\om Then followed a finding tlat the 
plaintiff’s syce left his seat during the jouiney and that tho mare 
was restue Tho Appeal, however, was dismissed solely on the 
ground that the accident was shown not to have been duo to the 
cause alleged in the plaint 

In Second Appeal, it is contended— and I think rightly con 
tended— that the burden of the proof determined by Section 76 of 
the Railways Act cannot be affected by the fact that the plaintiff 
liaa put forward and failed to make good a theor} of his own tc 
account for the accident In the case cited by the District Jutlgc» 
tho plaintiff sued as a lc‘-3or to eject his lessee, he failed to prove 
the lease and was not allowed to fall back on Lis general title 
The View there taken is not in accord with that whmh now 
obtains m this Court— see Dultcland v LaHnk(") Aforeorer, 
assuming that tho plaintiff sucing on a lease cannot bo perm t* 
ted to fall back on Ins gener il title, it 13 clear that the burden of 
proof IS upon him f j om the outset if the lease is denied, d was 
m the Bombay ca«e In tho present case, tho Compin'' 
■ncgalived only oaio po»:«iible defect which might hai 0 led to the 
acemont. Tins it would havo had to negative, if the pHmhff 
had volunteered no theorj to account for the accident iVhit f 
Company has to prove is that it discharged the dutj of a bailee 
under Section 1 'll of the Indian Contract Act, which Section 72 
of tho Railw lys Act iropo-^s Tho bunion would bo discluved 
only bj proof that the horse box was lu ull respects sufiiciently 
fitted and adeqnatelj secured and that on tho jouruej such pro* 
cautions as ordinary prudence dictates were tal on by th Com 
pany's sen ants — see Tie Great Western Ratlnaij Coinp(t'*'J ^ 


(1) 0 Bom n 0 , n L 


(2) 1 N L r , 4 
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i??ou('r(i), A’aij/ li 2?aiH v The Indian Midland Rathcay Com Uabo 
piD} (-) Tint the Compniy wvs piop'ind to tstiblish all this Handis 
ippLars from tlit definct pnt in by it** Ap^ent, ilr Macgregor n n & 
If, honerer, there is room for contention chat ev^l^onco was shut ^ 
out by the foim of th( I'Snc'-, the position can bo met by recast- 
ing them lu a iiioie geneious form and allowing both sides to 
addiict farther tvilence 

The decision of thi. District Jndge f ills rory far short of deal- 
ing comphfiij with the plauitiff’-i appi al His decree is accord- 
ingly «;ot aside The ca^o is roiuanJcd to the Lower Appcllato 
Court with diri-Ctionb to TL- idinit the appeal uudi i its original 
number in tin register and to doteriniiio it afresh 'Jho usual 
ctrtifieate for tin refund uf the Court fee is granted, other costs 
incurred in this Court \m11 follow the event. 

Counsel foi the Appellant — Hr J C Miira, Bafat~Taw 

Do for llespondont — ilfr V It Pandil, Bar^nt^Laiv, and ’ 

Mr UahihuUa, Vhndcr 


In the Chief Court of the Punjab 

APPELLATE ClA^L 


BefoicMi. Tiibtice C A Jtne and Mi, Justice J. rnzolle. 
ELAUI BUKSn (PLAiNTiir), ArreLivsT. 

V 

SI CUIirAEY or staie tor indiv in council 

(Deitmiint), Responp>nt 

A’orf/i p cufcrn lla-ihray — Claim for damages on aeconni of injuries mfntrt 
ed tntt colitsion 

In j Sint libunst tlic N W Hnilway for diroagcs aHogedto hare boon 
BU'-tamed b> tbo pHintiff on oc« ount of injuries alleged hare I can re 
rcutd in (i collision of two trims between Okiri «nd S itgliara *^1 it ions 
on .itli December 1801, the Lower Court dismissed tbe suit on tlic ground 
tint j.l-iiMtiir Lid filled to jiroictl at the injuries lo had reccired were 
due, to the accident and suggested that thej miaht ho the result of the 
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Elal 1 Buksh fall from his berth which wis proved after the accident On appeal tho 
^ judgment of the Lower Ooorfc was set aside and Rs 20 000 was awarded 
of Sta*e damages to the plaintiff 

for India Molding that on tlio facts of the medical evidence set forth, it has been 
proved that the plamiiff could have received senous special injury by 
mere lateral motion as he lay on his berth and that if he had been lying 
on hi8 side with I is back neai t( e ventilators of the carnage the bruise 
on the neck might ha\e been caused by his being thrown against the 
side 

For Appellant — TVic Bon’ble Sir Wilham Raiitgcin and 
Mr H A B Ratltgan 

1 01 Respondent — Mr Benderson on special duty and i/f 
Sinclair, Government Advocate 
The following Judgment was delivered bv the Lower Court 
the above c\se *— 


This 18 a suit for recovery of Rs 2,70,000 against the Secre 
tary of State on account of damages alleged to have been bus 
tamed by the plaintiff m a railway collision on the North 
Western Railway at 2 a u on tho morning of the 5tli Deceml'pr, 
ld91< The No 3 Down Mail tram from Lahore wd the No 1 
Up Mail from Karachi collided at a spot between the Stations 
Okara and S .tgarha on tho Lahore Karachi line Some earn 
ages wore smashed up and some passengers killedand wound® 
The plaintiff, a native gentleman of Uoshiaipur, m the Puujs » 
pr ictising at the B ir as a Pleader, was travelling m the 
Down Mail to Montgomery, to appear m a case in one of t ‘ 
Courts there when the collision occurred 
Ho e-timates his damages thus — Rs 73,000 on account of 
dam iges, suffering, etc , Rs 1,93,000 as compensation for loss of 
income, etc , and Rs 5,000 on account of expenses of mcdi^'' 
aid alreidy incurred and to be incurred in the future 
The gist of the defence is that the plaintiff was not lujund u' 
tho collision at all, though he was a passenger in tlic No 8 Do"u 
Mail , that he is suffering now in no way from the results of ooj 
chock which ho could have received at the time, that, if h'® 
health is bad, it is bad from other causes , that he ^ 
grossly exaggerating lits present state of had health, tint he n 
older th m lie states Iiiinsolf to bo, and tliat the compen®''^'^ ' 
claimed h} him is preposterous m amount 

There i\ero sundry preliminary objections raised at t^'® ^ 

hearing, ■I^hIch were disposed of hy preliminary order*, ®'’ 
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need not further refer to them, except by noting that tho Eiahi Butsh 
objection raised bj the defendant to the \alidity of service of secretary 
the notice under Section t24, Criminal Procedure Code, cannot of State 
be sustained Iho same method of delivery of the notice under 
Section 424, Criminal Procedure Code, has been held by tho 
Judges of the Chief Court m another case to bo a valid notice, 
and complete 

This case was first instituted in the Court of tho Suhordmate 
Judge of "Montgomery district, within tho local jurisdiction of 
wlucb Court the accident occurred 

It was bj order of the Chief Court transferred to the District 
Court at Lahore After issues had btoii drawn np, a date for 
the trial at Lahore was fixi-d, and I was specially deputed from 
Simla to try it The trial lasted neaily three weeks, niid after 
the oral evidence on both sides was recorded, the case was, by 
consent of parties, transfcired to the District Court of Simla and 
completed there 

The issues in the case were drawn up by tlio Subordinate 
Judge of Montgomery and are needlessly complicated They 
could have been framed m a simpler and clearer manner Ihe 
defendant’s counsel applied to me to alter them wlieu 1 took 
over the case at Lahore on tho 25th July, but plaintiff s Counsel 
objected, and I refnsed to do this as it might have led to 
applications for postponement of the Inal which, as there were 
very many poisons m attendance as witnesses, was very undosir- 
ahle 

These issues are — 

(1) Was the state of plaintiff's health at the time of the 

collision such that he could have continued to work 
as a Pleader for the time and with an lucoiue set 
foTtb vn tho plaint ? 

(2) If BO, did tho accident partly or wholly unfit him for 

that work temporarily or permanently ^ 

(3) What was tho average annual income of the plaintiff 

at the time of the collision, and has he suffered per- 
manently or tomporanly in the cessation of any 
other source of income also on acconnt of tho acci- 
dent ? If bO, what IS the measure of damages ? 

(4) Is jilaintiff entitled to any ainonut on acconnt of fees 

for the modicilaul, pastniid future f If so, what 
amount " 
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(5) Is the plamtall entitled to any damages for the bodily 
pains and suffonngs on account of the nccilent^ H 
so, what amount t 

(C) Is the plaintiff a stato of licalth sabsequont to the colli 
Sion caused wholly by iho accidoi t or by his pre\ lous 
bad health, as well os the accident ^ If by both, 
wl at IS the proportion of contribution by each of 
these causes f 

(7) lo what rehof is tlio plaintiff entitled in view of tie 
decision of tho above issues ^ 


I or the purpo<!es of decision of the suit a finding; on only two 
of the issues is necessary, tu (2) and (7), but as tho whole en 
dence on both sides is on tho iccord, I shall make soiueremark« 
on the othoi points iii\oUed ui the issues 

riio till! of tho caso was » lengthy one — lasting about tbreo 

weol s or a month — the plamtiffprodncedmOourtandgotes''® 

ined, by commission, eomo 65 witnesses, and defendant, 
witnesses , there was some documootary evidence put m n ® 
Tho plaiQtiff’s exhibits ate marked with letters and (lefen^u^ts 
with numbers for easy identification I had the plaint’® ® 
books and case books imiocd by a Commissioner and ivo i' 
his report on the file TJie defendant’s Counsel also put 
sundry medical treatises by noil known authors 

Itnasavory peculiar and signiticant fact that the 
did not offer himself a*: a witness in tho case It was 
that his health was not such that he could undorgo cross cs 

£1,5 Counsel 


mmatiou either in Oomt or before a Commissioner 


never tpiestioiieu the many medical witnesses called as to p 
iff's fitness for evammatioii, and I supposed tint ho "ou 
course bo called m support of liis case, so did not question 
witnesses either Dr Cunningham is of ojiioiou tlatthc l’^ 
js fit to gne evidence and theopmun is corroborate ^ . 

fact that plniitiff ciii write a £ierfoctly sensible and , 

letter (iidc Exhibit 22) X’his.slious that he hasfaiily rccovef 
if ho over lost, his proper mental condition 

I have st itod above that it was a veiy peculiar and sigu’ ’ 
fact that plaintiff was not called , and I think that this 

13 justified There wore, at tho tiino of tho collision, only 

passengers, including the plaintiff himself, in tho back 
mont of the Bailway carnage, and ono of these has die ® 
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then, consequent!} the Trhnlo «uj er&tructuro of plaintiff s case 
re tson tho ovidonco of a snigli witness (Jaishi I’ain) now that 
plaintiff Ins refused to conic forw iid Undei snch circuiust inces 
I consider that the plaintiff to Into offered himself as a 

witness, and his not dung so, in the ibsincc of clear iindicil 
testiinon} that ho is unfit, leads one to diaw tho very worst con 
elusions as to his ro isous tor not snpportmg his case by his own 
evidence 

Iho plaintiff IS alleged to havo received, wliilt l}ing in an 
upper hertn of thoriilwa} carnage, a sciero blow on the back of 
the neck in the region of the sovonth cemca! vortchn, which 
caused concussion o^ tho fipiiie and hcmoirlngo in the spinal 
column, producing paralysis, and that li is now suffering fiom 
the secondar} effects of this injuiy 1 ho medic >1 cvidc iico was 
therefore important and plentiful Dis I*err}, Javans, Diury, 
Crosslcy, Cunnigh un and Assistant Suigoons Amir feliah ami 
Dalip Singh, were nil called itb tho exception of Di Cnn 
niglntn all were for tho plaintiff "W e have also got tho report 
of Dr Charles, who examined tho ^ lamtiff h} ordei of tho Cotnfc, 
made under the piovisions of thellmlwajs Act, on the file Iho 
plaintiff called for it, and the defendant produced it, and then 
demanded that plaintiff should put it in evidence line was 
done by order of the Court, but it isnotewoin to, and I consider 
that, under the circiiinstaaces under which it was drawn up, I 
had better not roly on it in forming my conclusions in tho ease, 
especially as there is ample othoi medical evidence The plaiutiff 
was man} times raedicall} examined Dr Porry and Assistant 
Surgeons Dilip Siiigli and \mir Shah, and Dr Crossloy all saw 
1 un shortl} after the iccidcnt and tho first three attended him 
afterwards Dr Charles oxaniincd plaintiff in Tune IbOS, Dr 
Murray in June, November ind December 1892, Dr Cunniiig- 
Inm in September 1892, and Drs Dmry and Kvaiis m Juno 
1893 

Of tho issues dra\ n up in tbo case, it will not, for reasons 
which will appear later on, be ncccssaiy to gointo all , a finding 
on issues (2), (6), (7) will bo sufficient for tho purposes of tho 
case 

I will t ike 1 sues (2) and (6) first — 

On tluso I find tlint pliintiff entirely fails to provo tint he re- 
ceived ail} injuries from the shock of the collision and lint Iho 
accident partly or wholly unfitted him for his work temporarily 
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Elabi Bnksli or permanently. What is more, I do not believe that, apart frum 
Secretary there IS any reason for believing that he did recPivG his 

of state injuries m the collision As I liavo already stated, we have the 

evidence of Jaishi Ram- — (witness 4, plaintiff) — alone, as direct 

evidence to the fact that plaintiff was injured in the collision 
If the evidence is dissected, we find that there is only one point 
which in any way corroborates tins man^s evidence and seven 
points which discredit it, so as to render its truth doubtful or 
impossible 

Tlie eight points are • — 

1 That plaintiff was, immediately after the accident and 

subsoquontly, siilTeriiig from a contusion on tho bach 
of tho neck in the legion of the geventh cervical ver 
tebra, and a certain amount of concussion of the spiao 
whicli was followed by secondary symptoms, some of 
which exist up to tbe present time 

2 An uncoutradictod «tatemont, made m witness’s p^e 

senco ind hearing, shortly after tho collision, to the 
effect that plaintiff fell, or was thrown off his berth bjr 
the sliock of tbe collision 

3 lhat the tram— (No 8 Down Mail)— was only 

hog at some 10 or 12 miles an hour, and that tie 
other tram was going a littlo faster only "I*®” 
collision occurred 

4 That tho carnage — (No 437)— m which plaintiff aad 

the witness were, was tentli cariiago away from the 
engine, and was nninjuied 

5 That the six other passengers in the satno carriage''^ 

plaintiff and two lu the next ono towards tho ef’?'®®' 
were unhurt and sustained no real shocks whatsoever 

6 That the pla iitiff’a carnage had, m the regioo of the 

berth on which plaintiff was sleeping, no hurd pro* 
jecting portions whatever, against which thepl*'"^' 
neck could have come in contact fiom the sh^ 
the colhstOD 

7 That tliero was no hard article on plaintiff’^ herd> 

which could have caused him injury ^ 

S That ijlaintifl had no contusions on the top or 

his liead each as ho would naturally ha'c 1'"' 
he had rcieiicd so severe a shock, from th** ' 
sion ns to Cause him concussion of Iht spmv 
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Of these point<», jVo 1 corroboriies, ind Jfoa 2 to 8 discredit 
Jatslii Eam's evidence I will discuss the ovidonco proving each 
point in turn 

itli regard to point 1 — 1 he fact of plaintiff ba\ ing a contu- 
sion on the haclw of his ncch in the region of tho seventh cervical 
vertebra, is tlioroughlj pro\ ed bj tho cvideuce of Dr Pcrij and 
Assistant Surgeon Anur Slmh It is pos<5ible that this as a sub- 
sequent fabrication effected m order to decei\o!Ur Peiry, but 
otber symptoms discoi ered by this officer reudei this very impro- 
bable Ihcro was paraljeis of tbe loner limbs, and trunk and 
arms and other functional derangements , concussion of the spine 
was also indicated nud established by these The evistenco of 
tlie secondary symptoms is al30,asl will show fuitlieroii, proved 
by tho evidence of Drs Perrj, Evans, andDrury Dr Cunning- 
ham denies the osisience of the«o to a great oxtenf, but has to 
admit that one sj mptom, its , contracture of tho left irm and hand 
exists, and this corroborates the correctness of the eMilence in 
favour of tlio secondary sj mpioms Grtat efforts were made by 
the defendant’s Counsel to discredit the evidence of Dr Perry 
both by a severe cross examination and by the production of re 
buttingovidcnce, but, on thowhoIo,veryunEiicces«fuII). lomy 
mind it IS clear tint Dr Perry was not deceived by plaintiff 
feigning sj raptoms m the way defendants Counsel would liave 
rao believe His theory la that plaintiff may h i\e got hurt when 
being lifted down fiorr his berth when ho was bhvinining 
paralysis , but, th vt, if ho ivas not, ho shammed being hint the 
whole tiino I do not think that oitlitr of these theories is 
plausible, and tlioro is no sort of pioof of them produced 

Dr Perry is an officor of eviwnence and acumen His ovuIgdco 
shows that certain of jilaiiUiff s sjmptonis were actually noticed 
by him pcr'^onall}, and some gathered from tlit Btitcment of 
phrntiff and his attendants IIis reracity is undoubted and his 
skill indisputable, so we may be satisfied tint be was not inis 
tiken about what he personally saw As for the others, his 
experience would probably have detected onstakes and fuJJacio 
if imposition had been practised, and bis sn-spicions would ha\e 
hc« n aroused Had such been tho cast, lie would have been 
tho first person to havo said so w giving yiidence Jlis 
OMdenco proves tho existence of certun symptoms in the 
plaintiff’s case, wliieli could ojlj, with tho greate<t difficulty, 
iiavo been sinnilated «o ns to havo deceived hini, such as 
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rhH B iksli tho p'^r'il^sis of the lower limbs and trunl and paitnl 
Secret ry paraljsis of tho uppei limbs Stress is 1 iid on the fact t) at 
of State rulIi symjttoms ns pHintiff first showed, rendered the clnncesof 
” recovci) \ejy sinill ind Ins condition vciy piccarioiis , but there 
IS nothing to shew th it recoveiy liom thorn is impossible or 
miraculoub , ind, if plimtiff his been liid^ enough to recover 
fiom them, tins bliould not bo to hia dts i Ivmtigo He iws a 
strong and, sppirentlj, tiiilj lu ilthy man it the time, and, as 
such, would be moie bl ely to recover thin i le s robust person 
Dr Perry s ev idenco is to symptoms is toirobor ited by Assistant 
Surgeons Amir blnh ind Dilip Siugh The list of these two 
give unsitisfictory ovidciico, so I do not ittich weight to bi3 
corrobontion, but Annr Shih's cMtlenoo is not ueil enodincro's 
cximinition and hrs testimony hilp» to ostibhah the correctne'S 
of what Dr Peiry deposes to Dr Crossley’s ovidcnco is of no 
uso to us lu tlus connection, for ho mide no cxiuiinatioo of 
pUmtilf uii I LQiglit hwe been deceived ifplimtiff hid hoen 
iiialingenng \\ o now come to tho miss of evidence to jilaintiff * 
appaioufc couditiou ot mjnry immediately vftoi the iccideut, ‘'O ^ 
on tho w >y to luboro it Lnh ire Stition, ind, it plaioiiff s 1 
ui I ihoio for days subsoqnont to tho Occident If plmot ff bi 
boc.u shimming the whole time, I hirdly bihove that so in'*®! 
persons would have been deceived, ind would hi'® 
forwaid with their ovidcnco Ihoy me mostly persons ® 
icsptot ibility and credit, md I do not believe that these ffcc 
would delibentcly como into Com t and tell hea As to plaint * 
ipp ircnt condition, they are not, howbvoi, professional medi 
men, and so might have been deceived in tho same way ' 

Dr Ciossley might have been, hid tho plaintiff been malmg®i'’°=’ 
If we lump up the evidence of Dr Perry ind the rest, I cons: 
th it there is such 1 weight of evidence direct and corrobon ' 
in fivoor of pliiutjff being hoit it or ibout tho tiino of tho ^ 
Sion ind for ‘lome time after tint, that tho point is proved 
now como to plaintiff s subsequent condition, tiz , his con ^ 
fioui, siy, threo mouths after tlie icculeut till the prf'iont 
It IS 1 point much nioio diOicult to decide, for the p^ 

“ \\ litn doctors di-»igrcB, who shill docido P ” is thorough ^ ^ ^ 
oiiiplifieci horo Dn tho one side we hivoDis Perry, 

Lv ans, ami on tho other Dr Cuniungh im , — not only th'^> ^ 
have contridictorv opinions on somo points between 
Dniry ind Dvan*s, winch still more complicates mittc*^ 
gonernl result of this ovidtneo Itads mo to bchev o that ih® I’ 
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lEf has cert'\iiilj' still got c''rtain ’ix mptoins of lesion of the spine Elai i Buksh 
con'seqnent on, and <equelxto spinil concussion, though pKintiff 
e’cftggerntes these to tho best of his ibilitj and makes out that he < f State 
IS far worse than he really is There is unadmitted contracture to r Ind ia 
of the left hand and arm ami otlier symptoms, such as ancle 
clonus and irritability of muscles under the eloctuc tests which 
clearly demonstntos degeneration of the nervous system Dr 
Cuuningham expresses the strongest lelief in the plaintiffs 
malingering, but he is contradicted by I)rs Perry, Drury and 
Erans, and his evidence 15 inconsequence weakened All he 
oroves IS, that plaintiff is cxaggei atiiig his symptoms as much as 
ne <.an Tho medical treatises I have consulted do not help one 
mui-h None of plaintiff’s sv mptoins, which are proved to eaist, 
seem to be absolutely at vaiiancc with those named by the 
authors as occarnng in cases of damage to the spinal column or 
secondary lesions of tho spmal cord, eveept that plaintiff’s 
special senses appear un ifTocted Tlie defendant s theory is 
that the plaintiffs fill from a horse in April 1890— which I 
hold proved, for reasons which will appear further on— or general 
degeneration of Ins system from fover or other illness, may have 
caused the symptoais winch plaintiff roally shows, but tliere is 
no proof of this There is no pioof that plaintiff had any really 
senous injury from the fall from tho horse, 1 or any other illuess 
Such as would cause his prencut condition, so the defendant's 
explanation is not established Ihe plamtff was clearly in good 
1 ealth in 1891, and had apparently rocoiered from whatever ill 
ness he hid in 1890 Ho is shown toimvo been actively practis- 
ing his profession in Hushiarpnr and other districts It seems 
very unlikely that he would not have exhibited signs of the 
damage done to his system by that timo had he really suffered 
permanent injury by the fall from the horse ihe evidence 
ahoat the illness, calleil “ Zol Dimigh or Iwain is 

not at all reliable 

I now come to point 2 — Evidence of tho uncontradicted state- 
ment is given by Dilip Smgh — (witness 29, plaintiff) This 
man’s demeanour and evidence shows a distinct bias ou Ins part 
m plaintiff’s favour, so his admission m ide to defend mt’s counsel 
when making Ins enquiry, and elicited in cross examination, may 
bo accepted as quite true It is to tlio effect that when he con- 
versed with Dosondi Ram shortly after the nccideut, when they 
were on ibeir w ly to Lahore, tl 0 lattor toll him that plaintiff, 
after the collision, had Jalltnpjfhttlerth oti to tlejloorot the 
C4 
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Eiahx B iksh Carnage He admits that, Jaishi Ham sitting close by De'^ondi 

„ Ram, never contradicted this statement 

Secretary ' 

for in^ha With regard to point 3 — llie evidence of Dm er Pield {wit 

ness 18, defendant) is conclusive on this point Heirnsnot 

discredited in any way in cross examination, not was an) tvi 
dence disproMng his evidence produced b} the plaintiff It 
corroborated by the fact that neither he nor Kr Bade} wHo was 
also on the engine suffered any but trivial injuries though they 
jumped off the foot-board of the engine, just before the colhston 
It IS further corroborated by the fact that the tiain sustained 
comparatively little damage Only the engine, tender, front 
guard van and two cairiages were reallj injured Agamst tli5 
evidence wo have only got plaintiff’s unsupported allegation m 
the plaint that the trains wore ttavelling at full speed, "hich 
carries no weight at all 

Point 4 — The position of the carnage Xo 437 is concln*!??!* 
proved by the eiidence of Jlr HoiTison (witness 16, defendant) 
Ganesh Das (witness 10, defendant) and several other witnesses 
conoborated by the admission of Jaishi Karo and by the doci 
monts (exhibits 17, 18 and 25) on the fi)o There is no rebutting 
evidence produced on plaintiff s part Carnage No 437 i'’ 
cliisively proved to have been the one the plaintiff was trave |ng 
in, by the fact that it was the only second class carnage in ® 
tram, and by tlte evidence oi Ganesh Das (witness 10, defen an ; 
and by (exhibits 17, 18 and 25) on the file Plaintiff scoan r 
made efforts to obtain some admission from defendant s wilne 
that the carriage might have been changed and another earn o 
substituted foi the original No 437 wlncli plaintiff travelle 
but this failed Sylvester (witness 12, defendant) and Sanih o 
(i\ itne^ 23, defendant) shew satisfactorily that there has ^ 
change, and that the c image produced is the origin il No 
winch plainti'T travelled Tho number could not h we been 
moved from one carnage to another withont shown g marl's a^ 

I do not for a moment behove that the Manager or any Head 
ordinate of liis, who could bavo alono arranged the snbsthnh^ 
would liave lent themselves to aueh a deceit 


Carnage No 437 h shewn bj the evidence of Imaindin 
19, defendant!, Doyle (witnc’'a20, defendant) and Jlartm 

21, defendant) and by its absence from exhibits 23aTul24j o ^ 

been undamaged and run bick to Lahore after the men 
one of the \ chides composing No 1 Up train, nhichroplaCL 



INJURIES CAUSED BT COLLISION OF TRAINS 


507 


oriijinal Iso I CJp which collideil ssith ^*o 8 Dotvn train It is Elahi Enkeh 
proved (tide evidence of Emery, d2, defendant) to have secretary 

been m active use till the 27tb Januaiy 1892, and then only to of state 
have gone into the workshops foi potty repairs No evidence 
to the contrary is produced bj the plaioliff 
AVith regaid to point 5— •The evidence of Mr Harrison 
(witness 16, defendant) and Mrs Harrison (witness 1, defendant) 
and the admission made by Jaishi Ham (witness 4, plaintifi) 
completely proves that all the six passengers travelling with 
plaintiff were uninjured in any way, and that they hardly felt 
the shock of the collision One of the six is shewn by Mrs 
Harnson's evidence not to have even been awakened by it 
Jaisbi Bam, in bis efforts to establish plaintiff’s story, states that 
be bimaelf next morning *' passed blood” an! afterwards "got 
a pain m his chest” and became “easily angry,” but admits 
that he cannot directly attribute these symptoms to sbock, and 
they raav be taken for what they are worth Not only were the 
B>x passengers m this carriage uninjured, but the two gentlemen 
m the next carriage (a first class one) nearer the engine, are 
shewn to have been unhurt (vide Mr Harrison’s evidence) No 
evidence rebutting this vras produced by the plaintiff 
With regard to point 6 —No ovidenco of the existence of any 
projecting portions or fixings in tho carnage at the place wheip 
the plaintiff’s upper part of body lay at tho time of the accident 
18 produced I personally examined tho carnage and there is a 
certified plan (exhibit 19) on tho file Tho only things which 
could be classed as projections ere — 

( 1 ) the finger stripes of the ventilator at one side of the 
sleeping berth, 

( 2 ) the hinge of the berth, and 

(3) the slot into which the berth drops and re ts when it 

IS in use 

There are marks of a window strap stud having at one time 
been projecting from the side of carnage cIo->e to the berth, but 
the evidence of Sandiford (witness 23, defendant) shews this 
must have been removed long prior to the tinio of the collision 
Moreover, it was m such a position that it could not have caused 
plaintiff’s Injury The finger strip is a small projecting strip of 
wood, 5 melies long by J an inch deep, its position i& such that it 
also could not have canned plaintiff’s injury. Tho lunge of the 
berth, and tho slot for berth fraino could not possibly have done 
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BiahiBiksh SO either 'Ibe bat pegs *416 far rernoved from the berth end 
Sf-cretary need not be mentioned 

for in\\a With regard to point 7 — Ihe evidence of "Walh Ram (witness 
— • 30, plaintiff) pro\es that there waa no sort of bard article on 

plaintiff’s be’^tb at the time of the accident , the plaintiff's book« 
and boxes were below apparently on the floor of carrnge and 
possibly under the lowei seat Tlie plaintiff had an ordm irj 
native pillow, on which presumably his head was resting whil t 
he slept Had there been any hard article on the planitifl's 
sleeping berth near his head, we inaj be sure that mention of it 
would have been made and its existence proved Jaishi Ra® 
also would have noticed and mentioned any such article had one 
been there 


With regard to point 8 — The evidence of Dr. Perry and Pr 
Crossley is pretty conclusive on this point Amir Shah or Palip 
Singh would also have noticed wounds oi bruises on the top or 
sides of plaintiff s head had there been any Natives nsnally 
remove then pugreos to sleep (tide evidence of Jsisbi Ran))i 
if the plaintiff s injury had boon caused by the force of a shock 
caused by the collision, plaintiff’s head would certainly have borne 
marks of a blow The woither was very told, u was past rnn 
night and in December, and the presumption is that plaintiff 
wrapped up lu a quilt or blankets, so how he could have receipt 
a blow on the back of the neck, wliilst lying asleep, withou 
mjurj to head as %\oll, would be little short of marvellons T “* 
there was no lateral motion after the collision, is satisfactory 
pioved by the evidence of Mr Harrison, and by the fac* prove 
by Driver Field, that the line is practically straight at the 
whero the collision took place, and that the majority of tho 
rnges never left the rails, but ran back along tho hne when 
drawbar ot the second carnage from the engine broke 


I have now disposed of all the points for and against Jn* 
Ram’s evidence, and I have no hesitation in finding that 
deuce is unworthy of credit Ho is a pleader of the Chief Cl'’ 
and in a position w Inch one would liave expected him to niaiiiia|a 
by tolling the truth, bat, I regret to say, this is not the ci'c 
appears to mo absolnlelj inipo>siblo that the plaintiff could hiVc 
got injured lu tho way he alleges m Ins plaint and Jai‘‘hi 1 
j to I will propound my theory as to how plaint'ff?®^ 


injury later on Jaishi Ram 
e\ iilenco ui proof of plaintiff 


n being hold to be lying, there >* 
8 allegations, and I ha\ o consoquen 
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come to the finding recorded at the commencdment of this part of 
in\ jndgtnont I ■will hero add a point which I forgot to mention 
before, and that is the demeanoar of Jmshi Ram He gave the 
whole of his ovidenct in v straightforward manner, except that 
relating to the occurrence iininediately following tho collision, he 
there became markedly neivous and hesitating 

Stress IS laid on the offer by the Wanagei of the Railway made 
in December 1891 or January 1892, to compensate tho plaintiff 
No enqmri had then appirently been made, so the admission is 
not of anv weight The offer of Rs 10,000 tn October 1892, after 
Ur Cunningham had e'^aimned the ptnmciff, might bo considered 
to be a sort of dinission that plaintiff's stoiy was true, but I do 
not consider it to be such The wording of the letter (exhibit 8) 
shows that the Manager denied the allegations of the plaintiff, as 
to his iiijunes and the cause of them, aod that the offer was only 
made in order to avoid tho expenses of a civil suit 

It mav be asked how I can reconcile my finding aruved at with 
the fact that plaintiff, immediately after the accident, was found 
to bo suffering from au injury such as that described The expla- 
nation ajipears to me to bo simple, it is this 

lliat tho plaintiff was asleep on his berth when the collision 
occurred The shock awoke him, and in order to discover what 
was the matter, or for some other reason, ho attempted to descend 
from Ins berth to the floor of the carnigc He was probablj 
drowsv with sleep and confused as people are when suddenl} 
awakened, and tho carriage was dark — (tho lamp was shaded) — 
and m descending, either forgot the distance to tho floor (5 feet) 
or missed his footing on the lower seat, and fell, with theb^ck of 
Ins neck across the edge of the reversible back, or edge of seat or 
against some article, such as a box on the floor of tho carnage 
and in thi? way sustained the tnjacy he ts proved to hare got 
I he carnage has three long seats mit and twofoldingup sleeping 
berths, all run "foie and aft ” of the carnage Tho two sleeping 
berths ai e o\ or tho top of tho two aide seats , the front ends of 
all are against the wooden partition, separating the two com- 
partments of the carnago (tide plan exhibit 19 on file) The 
upper berths haae each a chain at ftot end of the berth At 
thehead end they drop into the 3 comeiod slot mentioned before 
They are 3 foot 6 inches above the lower •»e»ts, and the middle 
seat IS 1 foot 9 inches from each of the former The middle seat 
has a rovorsibU bvck rest, the npper edge of wh ich would be 3 
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Elah Buksh feet, about, from the surface of the upper berths, if it were 
turned over towards it This back-rest has a padded face 
coveied with leather, but in cainago No 437 has hard unpadded 
edges, as I found by examination The carnage his no sup- 
porting chain from roof to berth edge in the middle, as ininy 
carriages of the same tjpe have "o a person falling would lave 
nothing to la} hold of if he slipped The chaip at foot (f bertl 
would be too far away to be grasped AVhen e’caminirg tie 
earn ige tne idea occurred to me that this tnight be the way He 
plaintiff came by his injury, and I remembered that I had myself 
on one occasion while travellmg had a somewhat similar fall, 
and I believe this is the correct solution of the problem It ts 
mere conjecture, and not ba«ed on evidence As, however, I aai 
not called upon to account for the way in which plaintiff was 
injured, except m so far as this bears on the case put forward by 
tho plaintiff, there is no harm done by theorizing 

It IS clear that plaintiff has entuely failed to prove his ollegs* 
tions Ho was at first undoubtedly leally hurt and possibly m 
capable thou to account for Lis injury When he recovered In* 
sense*!, ho no doubt conceived tho idea of imputing his conditiim 
as tho direct result of the collisiou He allowed it to be first Bd J 
that ho had fallen off tho berth from tho shock of the colli iw 
But afterwards when it was discovered that no one cho 
suffered a similar fall, be felt that it would not do to keepu] 
part of the storj, and changed it to one which ho thought would 
bo more readily behoved, that is, that ho was injured wbilo lyi t 
on the berth and fell iftcrwards when being supported off it 
Jaishi Ram and Hasoundhi Ram Fortunately for the dofenlaui 
— by one of those mistakes which impostors make— he omitted to 
provide ovidenco for the cause of his injury lo my iti'ud tb<? 
plaiutiff s position as a Bamsler and rative gentleman doe* 
preclude the possibility that ho Would make a false claim 
sliL wn (nd<’ copy of the Chief Court Judgment, exhibit 4) to 1 
set uj) a false defence and given filse evidence in Court m 
petty land cose for property valued nt Rs 80 , is it lively tl at 
would stick at a false aUogatioii m order to establish o 
(to him) a princely sum of mono} liko Rs 2,70,000 ? I think uo 
1 now come to issue 7 — I have to decide whether tbopkam 
under established circumstances, is entitled to recover dan 'o 
from tho defendant 1 find that ho is not 

In the first place, he is bound to prove his case m the ^ ' 

substantial!} put forward in, m the phmt Ho i* hound h’ P 
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on the whole fairly correctly the facts 'I'^serted by Inm to consti > 1 v! Buks 
Into llio cau‘-o of action nnder which he alloEces his rirrht to coin . ^ . 

r> <= btcrefar7 

pen'iation It is not iicces‘''iry that he snonld prove evotything of state 
he assert", but he is bound to prove the uiam faett He 13 not 
entitled to claim his relief on a different set of facts to what he 
himself bases bis cHitn on His counsel attempts to establi'^h 
that, even if the plaintiff fails to prove his allegations, ho is en- 
titled to relief on any other set of facts which ma 3 be established 
This does not appear to me to be sound It is taiitamonnt to 
assuming that a person can aucceed on a different cause of action 
to that which he puts forward, and that cert mlj is not tlie law as 
I understand it The plaintiff has based his claim on no alterna 
tive theory regarding the cause of Lis accident Ho asserts that 
it Was due directly to the shock snstamed in the railway collision, 
and that it is for this reason that he claims compensation There 
IS no assertion in the plaint that plaintiff’s injury was indirectly 
due to the results of the collision, so I am not bonnd to decide 
whether such is a fact or not Theie are many rulings of the 
Indian High Coarts and the Punjab Chief Court and two of the 
Privy Council m support of the views! have above propounded 
—{side Moore’s Indian Appeals, II, psges 12 to 20 and 475, 

Moore’s Indian Appeal^, 12, page 475, Indian Law Reports, 12 
Allahabad, page 51 , Indian Law Hepoits, 8 Calcutta page 976, 

Punjab Record Cases, No 109 of 1887, and No 159 of 1888) and 
cases cited at page 96, O’Kinealy’s Civil Procedure Code 

Bven if, for the sake of argument, wo were to admit that tht. 
plaintiff could succeed if he proved tint be suffere 1 injury in 
directly from the accident my Endings shew that he received no 
injury indirectly from the accident Plaintiff s fall was occasioned 
by liiaoun caiele33ne'*s entirely, and no one is responsible but 
himself for the injury ho has got X ho mere fact of the cofhsion 
being the cause of his awakening can iii 00 way bo construed as 
tho indirect cause of his fall any more than if the tram had 
•'topped at a station and the plaintiff in getting up to see if he 
h d arrived at his destination, had fallen 

The first two findings being come to, there is no nece sitv for 
an) finding on the re«t of tho issues In order, however, to have 
the record as complete ns possible, in coso an Appellate Court 
should differ from mo lu its conclusions as to issues 2, G ,rd 
I hivo taken all the cvidmce produced on both sidts, on tbt. 
point of oompeusatioii All the materials for a proper finding on 
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tins issue are on the file, &o lu case a remand under Section 562 
IS made hereafter when T am unahle to hear the case, I will 'W 
a fow rt merits about this point 

First, as to the evidence about plaintiff’s health in the yenrs 
1887 to 1891 previous to the accident In 1887-— 1888, he isad 
mitted by defendant to have been in good health Ho is slieim 
by the evidence to haio been a strong, active man, given to 
athletic exercises He is proved to have been ill in 188'^ Vt hat 
that illness re illy was cannot be discovered His letters (exhibits 
20 and 21), written in that year would show him to have been 
unwell, but there is no proof as to whether the illne swasa ‘cn 
OU8 and permanent one oi merel} temporary I quite disbelievu 
the defendant’s witnesses’ evidence on this point In fact iht 
evidence about juaintiff’s health pioduced on both sides appev' 
to be largely tinctured with faction feeling The plaintiff* 
witnesses to this point aie, almost without exception, admitted 
friends of his oi grateful clients, defendant’s witnesses age" 
are almost entirely Hindus marshalled by L Tbakar Da«, 
Hindu Pleader of Hiishiarpur It appears that there ^ 
dispute between the Hindus and ‘Nlahotomedaos anont t c 
demolition of a temple, it led to serious note Plaintiff 
leading m^n on the Mahomiaedan side and a good many 
defendants witnesses were on the other This ovulence has t’ 
be received with the utmo‘!t caution To give an nistaucpoft ® 
length to which partisan feelings can go, I will leferte i 
evidence of Alahomraed AbdniH Khan (witness 8, plaintiff)* ^ 
deposes to hav mg seen the plaintilf using dumb bells for I oim 
and hours — a physical impossibility even for a Hercules * 
Nasirdm ^witnos^ 25, plaintiff), whii say s thit plaintiff u'C' * ’ 
way of exercuo, to lake the bullocks out and work his wc 
two-bulloob oni) ahni , and Abdul A^iz (witness 34, pluuhff)^ 
wlio says that plaintiff got up early one morning m order to 
about o dog cart by way of exercise Any ont who knows 
habits of nati>e geiitlemeu will be able to judge how 
above allegations are likely to be true As for 
witne''8e'-, it is clear that little reliance can be placed on ^ 
Plaintiff’s day-books and fee books for 1889, v\ltich d*’ 
appeir to lia\e been tarapcied witli, show that In'- incoii"’ 
that yeai was nearly ns large ns in 1888, and llint the 
of cases he was retained in was larger As to plaintiff s 1 ca ' 


1890, it is ch ar tl at 1 e had somo illness in that y car 


Ihc 


books show that his incoino ftH toa little under Ils S, 000 ofh 
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than half what it was m 1888 and 1839, and his da^ boohs si ew 1 hhi Bnksh 

tl at he onl^ appeal ed in ^2 cases as against SoS m 1889 , also that gp„etai 7 

he wa'. cnnctantlj ill in that year It is proved (ti h evidence of State 

Imanidin and Mam Khan, nitneasea 52 and J3, plaintiff, and 

plaintiff’s admission to Dr Cunningliam) tl at he had a fall from 

his horse while riding and the entry ol 2ud Apiil would appear 

to be connected with that fall It is stated he was ill from pam 

in the eyes The word ‘^clnshtn” (I’ersiau for eyes) appears to 

ha^o been tampered ^\lth and inaj originally have been 'sir 

(head) dlic date of the iictid^nt coricsponda with that given 

by Traamdin (nitness No ^2, plaintiff) 1 his witness also admits 

tliat plaintiff siiffeted from fever in Juno and Jul} I he defend 

ant’s evidence about plaintiff's illness such as “ Z if i dimagh ’ 

ibram weakness), I do not much ti ost to The evidence is not 

at all of a reliable charaetcr 

As for plaintiffs health in 1891 He is sliewa to have been 
conducting important cases (notably tbo Suket ones) and others, 
and there is a heap of reliable testimony to the fact that he con 
ducted his ca«es with energy and his usmil ability Ihis evidence 
consists of the depositions o^ all sorts aud conditions of nieu, and 
1 , I behovo on the nhole true \\ bethcrhis fee books and day- 
books for this jtar aro reliable is doubtful, for it w is the last 
rear ho worked and he has had ample time to ‘^cook’ them 
lie was given ample and sulbciont time to obtain coiiuborativo 
evidence from the records in tbeHosbiupiii and other district 
uflicea, but faded to produce it This m itscli is suspicious 

I now cuino to the question of the plaintiff's health subsequent 
to the accident on 5th Deccinbei 1891 Dr Perry’s evidence 
and that of Amir Shah and Dalip Singh is, I consider, when 
corroborated by many other native pentlcmcn, conclusive For 
months after the accident tho plaintiff wan undoubtedly sufTcring 
ind ill, but it ippears to mo clear that tho plamtilT lias (w ithm 
tho last year) made himself out to be far worse than he really is 
riio medical evidence, is conflicting as to his presei t condition * 
and there is, to ray mind, reliable evidence, such as Farnon (wit 
ness 20 , defendant), to show that he is not nearly so bad as he 
would have ]ieople believe Ghulam Hussain (witness 2u, de- 
fendant) 18 clearly lying and niiworthy of credit, butharnou 
appears to mo to be truthful It is dear from the CMdeuce of 
Dr Cunningham that tho plaintiff 1 as got a crippled loft hand 
ami arm, ami from that of Drs rvans nnd Drury lhal 1 e is not 
C5 
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Elahi Bnlcsh ^ naturally good state of health Defendant’s Counsel tries 
to establish that the plaintiff’s condition maj bo tljo result of his 
fall from the horse in April 1890, but I consider, asl haro before 
stated tliat there is not sufSuent ground for holding this to be 
afact or oven probable, and plaintiff’s fairly good state ofhealth 
m 1891 milit ites against this theory 

I now come to the question of the lessening of plaintiff s in 
come Ihero can be no doubt that plaintiff has regained, if be 
evei lost, his mental health Ho is shown to bo able to write 
peifootly cohcient letters and to be able to talk sensibly and pro- 
perly The evidence a“ to his inability to apply hmiself to work 
rests on hearsay, that is, his own statements, and he has fultd 
to piove those by himself giving evidence to them IIis own 
letter (Lxlubit 22 contradicts his assertions, and I do n^'t behove 
them to be true His conversations avith Dr Cunningham also 
show that bis brain is praclicall) unimpaired Defendant's Counsel 
states that plaintiff’s evidence and defence m the pre emption 
case m Hoshiarpur will be made ground bv the Chief Co 

disbarring him, but we have no leasons for believing this to be 

the case Nothing has boon done yet in the matter Hia ordi 
nary average income would be about Ks 7,000 a year, and be 
could probably earn Rs 5,000 a year now if he were to 
practice so his income might be reduced Rs 2,000 a 
ins accident * No falling off m the income of his landed I 1 ^ 
1} could m any way bo attributed to Ins itn pan ed state of J ‘ 
He Ii IS still full powoi of managing that property, and its 
does not re ill) depend on his pcrsoniil exertions and ht'^ 
'llioie 13 nothing to shew that the plaintiff is unable to prop<3r? 

conduct his religious ifFairs I see no reason why ho sliou 

carry them on as before , or wbj is entitled to conipeii' 
under this heal As to plaintiffs ago, wo have lO rii 
accurately fixing it He siya he is 46 years old, and defiu ^ 
that hois 50 years of age Some of the plaintiff s "dm 
corrobor ite liis st itcniont, but give no grounds for tin ir '>p '* 

. So tliLir mere assertions go for little 2 lie defendant st ^ ^ 
plaintiff 19 50 years of age, and Dr Cunningham, "bo 
medical officer should bo able to pidgo faiily well, corroh r ^ 
this, ind so (lots Dr Charles lU his coitific ite , so, I tl ^ 
mn'<t accept this lust estimate in proferonco to plaintiffs a'' 
witnesses' assertions 

A\ ith regard to the claim for Rs 5,000 for inodicil att< u 
incurred and to bo incurred m the future I’limtiff 
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esitablishes the e^pendiuue of only abont Ils 1 150 up to the 
pre«ent time, and this includes the Ks 500 paid to Dr Periyand 
Ils 200 to Drs Evans and Diary for tlioir professional opinions 
'lliere is nothing to shew that plamtilf would spend my Uigc 
sum m the future on nirdital attendance, so Jls 5 000 is an un 
doubtedly e'ccc‘»si\e estimito 

Considering all tho circumstances of tbo case gcncrall^jmy 
opinion is that n sum of Its 20,000 or ll>. 2o 000 would be auij le 
and equitable cumpnii,»tion to award to the pUintiiT should lie 
bo considtud entitled to anj thing 
I ha\ e now di'iposed of all the points notossary foi tho decision 
of the case, and find, for reisons given, that tlit plaintilT is not 
entitled to recover anything b> way of coiiipeiisation and damages 
from the defendant on account < f the alh„ed injuiits received 
on tha 5th December 1891 so 1 dismiss tbe case and claim ind 
order the plaintilf to paj tho defend uit’s costs in this Court 
On appeal,* the Chief Oouit of the Punjab dohvtrod the ful* 
lowing judgment — 

Roe, J— Ihis is a claim for damages for lujunes alleged to 
have been sustained by the plamtiff, a Pleader of tho Clnef Court, 
of between forty five and fifty years of age, in a collision which 
occurred on tho North Western Railway between 1 and 2 a u on 
December 5tli, 1891 

It is admitted that the collision ocenned thioiigh tl o negli- 
gence of tlio defendant’s set vants, and that plaintiff 'vas a passen 
ger by one of tbe colliding trams, tho Down ono running from 
Lahore, and was it the time of tbe collision sleeping or Ij ing in 
the upper berth of the rear compirtmont of a second class cam* 
age, but it IS denied that plaintiff was injured by the collision 
Owing, no dotibf, to tho magnitude of tho tJaimges claimed, 
tbe record in the case is a veiy voloininous ont, and imich tune 
has been occupied in tbo liearmg. Loth of tl o original suit and 
of tho appeal But the points for decision are, as noted bj the 
Lower Court, simplj these — (1) was plaintiff injured bj the colh 
Sion, and (2) if so, to what damages is ho entitled ? 

’ihe plaintiff who has not offered hiinsoIF as a witness, a fict 
from which tho Lower Court has drawn inferences nnf laourabh 
1 1 Ills case, states in his plaint that ho "got such a sei « ro shock 
that he got at once a very plomful and dangerous blow on the 
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b'lck of tho neck Below the neck the plaintiff’s whole bodj 
became motionless and powerless The plaiiitifl’s health and 
stiength was lost ** 


Tho evidence m support of this statement consist of (1) medi 
cal and other evidence that plaintiff was suffering severely from 
spinal concussion imincdi itely after the collision (2) tho evidence 
of Jaislu Earn, another Chief Court pleader, tho only survivor, 
besides the plaintiff, of the three passengers who "ere id 
plaintiff’s Gompaitment at the tune of the collision 


Tno Lower Court has given eight reasons for rejectinf tlo 

evidence of Jaislii Ram On tho medical evidence it finds tint 
plaintiff has in fact leccived serious injuries, ind it rejects the 

suggestions put forward by tho defence that plaintiff has hem 

shamming througliout, or that lie shammed at first and wis 
injured by a fall as he was being helped down from hisberthly 

Jaislu Earn ind Dasomidhi Rim (tlu. other passenger since dDDd) 

or that tlie injuries were due to a fall from a horse m ISHO 1 ^ 
Court puts forward as a conjecture of its own that plaioti , 

though noc injured or even protending to have been injuieu y 
the collision, may have attempted to get down from liis her 
and missed lus footing, it admits that thoie is no evidence 1° 
show this, and that no one has even suggested it Butt 
finding 13 merely that plaintiff has failed to prove tint he was 
injured by the collision, the reason for this finding hoi“J 
tho nature of tho collision as proved by tho cviilcnco wisn 
such as could hive occasioned plaintiffs injuries, 
nothing on or near the berth winch could have occasionc 
injury to plaintiffs necl , and if it had been canseJ by 
plaintiff being dashed against the end of the conipartmCDt, 
would have liad a woiitid on the Iiead 

It IS contended for pi iintiff on appeal tlmt tiicro is no 
for discrediting tho evidence of Jaislu Earn iJie Court '• 
as a fact that plaintill was found injuiod almost iinmc 
aftci tho collision (.he was first cximmod by Doctor Perry 
December, but Jio was soon by others bofoio tbi^h • 
reasonable inftience is that tho injuries were dno to thec 
It IS denitd tint it has been conclusively established 
was nothing ou or near pi imtiff’s berth which could hft' ® 
tlio injury to ilio nock , but it is urgod that, oven if tins 

it would bo perfectly possible that tho mere jar of tho co 

emstd 60 V cro spinil concubSion, and that, if this were » 
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fict thnt further injury, including that to the necl , rivy have 
been cau«o<l by the fall as pi imtiff tvss being helped dawn from 
hi3 berth, would not b ir or diuiiiiisli his cl vim for d iin iges 

For the defence Jlr EIendor<von hasverj properly and candidly 
admitted that he ‘•ocs no rea':on for discrediting Jaislu Ham, and 
he 13 willing to accept it is proved, not that phintiff was in fact 
injured as he lay on the upper berth, but that ho mid he was 
He also abandons tbo theory that plaintiff has bo n shamming 
tbrongliout, and admits that bo has in fact been s ifforii g from 
serious spinal injury , be also admits that, if this injinj ongiint 
ed in a «hock received by pi iiiitiff owing to the collisio i, the 
defendant would be responsible, even tbongb i subsequent fall, 
oven if duo to carclcssuess or anhwardness on tho pirtoftho 
plaintiff or his friends, may havo aggravated tho injurits H it 
he denies that plaintiff has proved that bo received liis injuries 
m the manner alleged m his plaint, and bo goes further and 
maintains that it is pioved allnnntivel) that plaintiff could 
not BO have received them 

Itbeing thus adnuttcdtbatplaintiff basin fact received injurios, 
the only question on the fir t of the two j oiiils for our decision is 
when and how did ho receive them ’ Doctor Perry, who ovamin- 
od tho plaintiff on 9th Deccnibor, tc, four days after tho 
collision, 13 quite convinced that ho bad received them by that 
time, and tt is almost inconceivable thatplmiiull could have been 
sbamming on 9th December, and yet havo received real lujurics 
at a lattr stage It is also cort im that plaiiitilf, from the tune of 
the collision till he was seen Doctor Porry on 'Hh December, / 
acted as ho would ln\c donohadhe been loally injured 'Iho 
two medical men, Ilonoraiy Snrgcou Crosisley and Assistant Sur- 
geon D ilip feingli, who saw Inm in tlie railway carnage, did not 
indeed mate any complete rvauiin vtioii of Imn, but thej both 
believed bis statement as to bis injuries, and Dalip Singh says he 
found bis timpcralure to In, 102® It appears to ns quite im 
possible that the plaintiff was shamming in the cai n igi , and } et 
received real injuries btforc ho was se*-u by Doctor Ptrry on 9th 
December We think tlurefore it must be taken ns proved that 
plaintiff rcciivfd Ills injuries whilst in tho carringo, aiul, as 
alreadj stated, this ta tho finding of tho Lower Court How 
then did ho rcceivo them ? llio theory snggostt-d bj the Lomr 
Court IS nbaiidonod, ind it is otlmittcd I y tho dofenco that JaI^hl 
Ham’s ovidonco iii ly bi acctptid that tlio plain ti(T, whilst mg 
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on Ills bertli, declared that ho was injured, and got Ins friends 
to help him down, and fell or slipped, as they weie doing this 
The question of how plaintiff received Ins injuries therefoie 
n irrows itself to this did he receive at least somo of them m 
the collision, or was he simply shamming as he lay on his berth, 
and received his injanos from the subsequent fall or slip 
alono ? 

Now it may be quite possible, though not very probable, that 
the plaintiff should have conceived, and have put into immediate 
execution a plan to dofiaad tho railway at the very moment the 
collision occurred, and before any Ono in tho carnage was awart 
of tho extent of tlie damage But if this might have laon the 
case, tho coincidence of plaiiitilf’s resolve to sham paralj-sw being 
immediately succeeded by an accident wmch prodiwed real p W"* 
lysis would bo so oxti loidinary that we should not bojustifiedm 
accepting this supposition unless it were proved most clearly fl 
the plaintiff could not have received his injuries as he laj on bis 
berth 

It IS claimed for tho defence that this has bean proved , that all 
the assumptions of facts coDOOcled with tho circumstances oftl e 
collision put forward by tho learned counsel for the 
his quostioa III cross examination to tho medical witneas has been 
ostablishod by abundant evidence on tho record, and thatt i- 
answers of tlio medical witnesses ^how that tbo plaintiff con 
not have recenod hts inj irios whilst lying on his liorth 

Now, many of the important facts contained in the question 
referred to, such ns the speed of the train, tiic amount of, or 
sonco of, injury to tho carnages and to other passengers, ° ^ 
that the uninjured portion of the tram was not dcrailod 
merely sent backwards at a quick pace for two hundred jards*'^® 

uiidoiiblcdly jiroTed There is also at least nothing to sho" ^ 

tlitrc was any projection or hard substance on or near plai” 

1 orlh which could have coino m contact with plaintiff’’’ "cck 
h i\ o caused the bruisp on it, but ox on taking all tbo assuinj n 
cant lined in the question to be proved, Dr Periy was not 
jiarod to say that it was impossible that the plaintiff might d 
baa 0 received a BOM.ro spinal injurj mordj by litoral 
and if the plaintiff had been lying i n his Bide, with his back 

tilt V ontil itor*' of the rnmagt , Dr I’eiry considers thatev u 

bruise on tlio neck iniglit bavi boonciustdby hisbtmg** 
againat tho side 
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Dr Drnry, on the snme as'snmption as to tlie facts, could not FiahiBiks! 
ncconnt for (1) pHintifT receiving so severe a spinal injur\ m Secretary 
the cen ical regions as alleged (2) the hruise on the back of the of ‘'tate 
nock “ 

Dr Di ans, tho otlier inediciJ irrtness, Aoes not appeal to Jnvo 
been qne->tioiied on tins point, butoul} as to plaintiff s sjniptorns 
Aihou esaiiimod m Jni^ 1893 Now the joint ippoirs to us to 
bo not whether phuntilT could hivo received tho injuries alleged 
in the plaint, as he was lying on Ins berth, but wlicthei lie could 
have received any apmal injury at all ^ If he could and did 
then we should consider him entitled to damages, even though 
the injuries had been mainly due to, and the bruise on the neck 
had been cause 1 by, the sub^oq lent fall or slip and tho plaintiil 
had either by a bona fide mistake or oven by a wilful falsebood 
alleged that tho whole of the injuries were received as ho lay on 
his berth As alreadj notca, the defence does in t dispute this 
proposition, or ranie anv plea of contributory negligence 

We til nk that on the facts and evidence just set forth i\o 
bhonld certainly not be jnstified in saying that it is impossible 
that plaintiff could have received any seiious spinal injury as ] o 
,lay on 1 is berth, and we therefore hold, for the rt vsons given m 
an earher part of this judgment, that the propor inference j* 
that he did receive them there, uid that he is consequently 
entitled to damages 

As to the amount, the sum claimed is obviously preposterous 
J lie Low er Court w is of opinion th it if damagts w ero decreed 
at all lls 20,000 or Its 25 000 would he areason ible sum 'Iho 
amount offered bj Government without prejudico was Es 10,000 
It IS quite inijK sMblo to work out arilhemolically "1 at is due to 
plaintiff It IS not possible e\ou to say what is the exact oxtout 
of plaintiff’s injmies, still kss can it bo sud wliat will be tho 
ofTect of these injuries on plaintiff's future iiu-ome, or what com- 
pel sation should have been midt to him for peisonal suffering 
ano the expenses of his illness lJut wo have no hesit itiou in 
conciining with the I ower Court in its finding that pi iiiitiff has 
wilfully txaggorated hi*> injuries, and has probiblj invtntnl 
some of his symptonis All that wo can do is to consider nil tin 
circumstmccs of tho c so and awardm \ lump sum whit wo 
coiisulor fair ^\ e do not think that plaintiff i« entitled to iiion 
than lls 20,000, and w o award him this with costs in projiortion 
Wo do not direct that he should pay defendant any costs on tl o 
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portion of the cHim which has boon dismissed, for be 1 is si c 
ceedcd On tlio main issue, ti2 , his claim to any diimgos at ill 
ind defendant’s o'cptnses in the suit as Jiid bare been 

no gieatcr than this would have been if he 20,000 only lad 
been claimed Plaintiff has also had to piy m both Courts (he 
full stamp on his whole claim 

It only lemains foi us to notice btieflv three points raided foi 
the defence in this Coiit in suppoi ting the decieo on groniih 
decided igainst the defence iii tho Lower Couit Tliese are (I) 
that the bet vice of tie notice on defend int by was legally 
insufficient, (2) thit the plaint was not pioperly aerified, (S) 
that Dr ( h ales should have been called as a witness 

The first point 1 as already been fully consideied and decile’ 
by this Court in another case, and we enfircly concur m d® 
decision th it soivice throngh the ]iost is legally sufllcient 

On tho second point, it is enough to say that we conrur v i(h 
tlio Lowoi ( « urt III itv iiiterlocutoiy order ovorrtihng tie ob 
jection 

On tho third point it is not coirect to say th t the louft 
Com t refused to call Dr Charles bccaii'O it lad admitted li* 
rcpoit, and then in delivering the judgment, rejected tl 
rcpoit as inaamissiblo in ovidonco 'iho Court did not rejoc 
the rcpoi t as inadmissible, hot merely declined to rely on itj i® 
the face of the other medical evidence Wbtthtr a ucuhci 
in 111 appointed bj a Court to make an exammation under occ- 
tion 80 of Act IX of 1890 ought to bo called as n witness by ^ ^ 
Comt or not need not now bo discussed Iho defence has a 
inittod tliat at tho tune Dr Charles made his ox immation ® 
plaintiff was in fact suffering from real spinal lujnfL ^ 

only jioint on which Dr Cliailes could have given oTulciico ® 
the reality of plamtifl’t, symptoms at tlic time of essnunat'®” 
Wo S( t aside the deerte of the Lower Court dismissing ] 

iff’h Sint and give jdiintiff v decree for Rs 20,000 with cO (s m 

proportion in both Courts ^ 

Ui dt r tho provision of Section 129, Civil I’roccdiiro C 
13 directed (hit tho nliovc docico ho sitisGcd vvithm ( 
months from Its date 

J ii/Eiii J. — I desire to idd only i wry few v^ords 
the plaintiff slionld have pretended to Liisin Ram and P** 

Ram that ho was iinahlc to move vihen ho really 
injury, and immediately iift< nvnrds si ould have I cen let a 
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these two persons m taking him down from Ins berth, and then Eiahi Bntah 
received the very injuries ha was feigning, would bo so mar- secretary 
vellons that 1 am quite unable to believe it Tho only alter- 
native would be that Jaishi Ram^s evidence is untrue, but I — 
think the truth of hi^ evidence is corroborated by all the circum- 
stances of the case If plaintiff was only hurt in getting 
down or being helped down from bis berth and never alleged 
before leaving it that he was unable to move, it is incredible 
that he and Jaishi Ram would Lave combined to concoct a false 
story and conceal the real can've of plaintiff’s hurt at a time 
when plaintiff really had received serions injury when they did not 
know whether the injurj might not be fatal, and when they 
were still surrounded by all the scenes and terrors of the acci- 
dent, the supposition would be most unnatural It is equally 
improbable that, if plaintiff received no injury at all in the car- 
nage, he would have feigned at once that he Lad, and that tho 
very injury he was feigning would have come upon him without 
any cause whatever before he was examined by Dr Perry, for 
there is no doubt that when he was examined by Dr Perry on 
the 9th December he was really suffering from concussion of 
the spiDc 

A great deal of evidonco was produced to show that there was 
nothing in the carnage in which plaintiff was travelling which 
could have caused the bruise on bis neck, and much time was 
taken before us m going over this evidence to prove that the 
carriage was or was not the one which the District Judge found 
it to be. 

All tbis is, I think, not of much importance The spinal con- 
cussion may have been caused without any bruise on the neck, 
and the bruise on the nock may have bceu caused by the fall in 
lifting plaintiff down fiom the berth, and not by tho collisiou 
Ihe collision must have been a most violent one, as upwards of 
thirty lives were lost Dr Perry says mere lateral motion in an 
accident of this description would be auflicieut to cause concus- 
sion of the spine, and I have no doubt that this is correct It 
therefore docs not matter whether tlicro was any projection or 
Bubstmeo near plaintiff's berth or not winch could Lave caused 
tho bruiso on Lis neck 1 tLmk tLcre must Lave been lateral 
motion, and I see nothing unlikely in plaintiff Laving received 
concussion of the spine at the moment of the shock of tho 
collision, and before he left his berth, although the carnage 
remained uninjured 
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THE GIF RAILWAY COMPANY (DyrESDAUTs) * 

Railway Company — Neghyenee — Negligence of llatlteay Company i« 
ing door of raxixeay earnaye open or unfaitened — Surt caused to pee 
aenger trying to secure door 

Leaving the door of a railway carriage open or unfastened aoouuts to 
negligence on the part of a Railway Company, and the Company is hoWfl 
for any injury canaed thereby to a passenger 
If any iniwnvenienc'e or danger is caused by the negligence of the Con 
pany, a passenger may lawfully attempt to get rid of such incoavenieiics 
or danger provided that in doiug «o he runs no obvious risk proportion 
ate to the mconvenieoce or danger, aod is not himself guilty of any negli 
genee and, if m such attempt he is injured, the Company is haWe la 
damages 

, The door of a railway carnage attached to a tram running from P»w 
to Bombay was left open or unfastened when the tram left the Kban i' 
Station Ihe plaintiff was then asleep in the carriage He snbscqnen f 
awoke when the train was passing through a tunnel and found that 
whole of the door which opened outwards, had been torn away \ 
binges, except the upper part or snnsbade, which was flapping backi^ 
and forwards against the side of the tunnel and the door po*t of the cai^ 
age In attempting to secure it, the top of the plaintiff a finger was o 
away and the bone of one of bis fingers fractured 
Held, that the injuries were caused by the negligence of the Bafiw 1 
Company and that the plaintiff was entitled to damages 
Suit to recover damawes for injuries caused to plaintiff ^7* 
alleged negligence of the defendants , , 

On the night of the 13fch October, 1898, the plaintiff 
from Poona to Bombay in a first class carnage on the f.Qjjg 
ants’ railway . The tram left Poona at 9-30 o’clock pm ^ ^ 5 m 
of the intermediate stations (Khandala) one of the passePp^^^ 


Suit No 726 of IS^S 
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the “ame carnage alighted and the camago door was left open 
1 he plaintiff was asleep in the carnage, and the tram left the 
station NYith the door open This door opened outwards and 
towards the rear of the tram The plaintiff stated that 
shortly after the tram left the station he awoke and found that 
the tram had entered a tnnnel and that the door was broken off, 
and “ the snnsbade or the remamiog portion of the said door 
continued to frequently strike the side of the tunnel with such 
Violence as to endanger the safety of the carnage ’ The plaint 
further stated — 

' The plaintiff endeavoured to secure the said sunshade or broken por 
tion and to cIo<e the but in so doii the third finger of tl e plaintiff s 
right hand got jammed in the broken j ortion of the said door, the wl ole 
top of his said finger being taro away and tbe bone ot his finger fractured 

He claimed Bs 4,000 as damages 

The defoudants (infer aha) pleaded that there was no obligu* 
tion or duty cast on tbe plaintiff to endeavour to secure the said 
sunshade, nor was there any necessity for him to do so , that his 
attempting to do so was a \oluntary act, and that, therefore, they 
were not liable They further pleaded that tho plaintiff's injuries 
were cauaed by his own neghgonco, and that the negligence of 
the defendants (if any) was not the proximate cause of tho in* 
junea to the plaintiff. 

Mac2}heT30n and Scott, for Plaintiff —Tho defendants’ servants 
were negligent m leaving tho door of tho carnage open Ihe 
door was earned awaj when tho tram entered the tunnel, but tho 
broken sunshade was loft, and was an inconvenience to the plaint 
iff, and a danger to tho carnago, and tho plaintiff wag justified 
in endeavouring to fisten it, so as to remedy the incouvcnience 
and avoid the danger In doing so he was injured and ho is 
entitled to damages-^ffre v ATetrojfolitan Hatitcai/ Company 
iletropohlan Eailuay Covipany v Jackson Etcharda y Great 
Eastern Ea%liLay Company Adams y Ziancashire ond PorA- 
shtre Eailuay Company Eobson v North Eastern i^aihcay 
Company, (p) Lee v. Nxey 

Lang (Advocate General) and Lowndes, for Defendants — ho 
plaintiff must prove negligence — IPatcIm v L and S ll.itail- 
icoy Company ,(?) Engelhart v Farrant anti Co I®) T.ho plaintiff 

tl)(18"8>L B 8 q ji JDJftti I'O na8~J)3Ap Cau, 113 yj 205 212 

(3) P873) 23 L T (N S ) 711 («) 086^ L. R, ■» C P., 739. 

(o) (1875) I B 10 Q B , 271 (C) 0890) C3 X T 28i> 

C7) (188C) 12 Ap Ca 41 fS) ^ Q B., 240 
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does not allege tliQi e was any danger oi inconvenience to himself 
If there was no doubt^ he might try to remedy it — Robson v 
I^orth Eastern Railstay Company, (i) Lee v JStxey (2) The plaint* 
iff s act was reckless , it was his reckless act that caused the 
injuries 


Tyabji, J —“The smt is filed by the plaintiff to recover the sura 
of Rs 4,600 as damages snstained by tho plaintiff by reason of 
the injuries caused to the third finger of the plaintiff s right rand 
by the alleged negligence of the company Ihe facts of the case 
may be shortly suniman‘(ed as follows — 


The plaintiff is a Dental Surgeon carrying on business m 
Poona and Bombay in co partnership with Mr Charles Lfford the 

Poona branch being usually conducted by the plaintiff and the 

Bombay branch by bis partner, Mr Efford On the ISth October 
1898, the plaintiff left Poona for Bombay by 9 SO p m tram He 
travelled in a first class carnage, and m tho same compartment 
there was Mr Saunders, an Assistant in Treacher and Co •H*' 

Saundeis alighted at tho Khandala Station and the door of t e 
compartment was left open Tins door was not shut orfastene 
by any of the servants of the Railway Company and appears o 
have been broken or torn away from the carnage just before ^ 
accident in question happened The circumstances leading “P 
the accident arc desciibed by tho plaintiff in his evidence in t 8 
following words He says — 

I remember the loth October last I trarcHed from Poona 
bj the 0 30 ni train in a first class compartment One 
Mr baunders of Treacher aod Co was with me I went to sleep 
asleep when the tram 'imred at Khandala I was not 
Mr Saunders leaving the carnage I awoke with a start and 
door was gone except the sunshade the green part of the sunshade 
top I saw It from the shaded gas light in the carnage flappioC * 

It seemed to be flapping against something — banging is tl e appr^P 


word I could not say wbat it was banging against — bang ng 
door post and back I got np and as the door came to I went up ^ 
door and as tho piece of door came towards me I took hold o i ^ 
mean the door was coming towards me When I seized tho door it n 
ray finger 1 cannot say how tho door nipped my finger It 
of a sudden I find the time from leaying Khandala to the pl»<^® 
we stopped before it e catch sid ng is about four andahal ® 

I felt the door mp me Itwaa not apleasant fccbt g ^ 

not at tho moment but after The pain gradually increased unti 

Karjat After I was nipped I let go It was done in a second. 


to 


(1) (18-6) L R lOQ B,271 


(2) (18D0) C3 
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knoTT whetherl got hold of the door. I got out at the reversing station 
and told the guard and asked him for water Ho brought a pail of water 
The guard tied up the door with his pooket handkerchief to prevent its 
swinging open I then went on to Karjat The door was fastened up 
With wire at Karjat ’ 

In crcss-exannnitioDj the plaintiff said — 

“ When I went to sleep, one of ns put the eliado over the lamp in the 
carnage When the icndcut happened to my hand I cannot remember 
whether the shade was on or not The carnage I waa in was a carnage 
With two compartments and a bath room in the middle. There was a seat 
at each side of the carnage and one at the end The door was at the 
end of the carnage Thedoorthat flew open was on the left hand side going 
to Bombay Facing the engine U was on the left hand side I was sleep 
log on a seat at the left hand side of the carnage with ray feet towards 
where the door was After I was startled from my sleep I walked up, and 
seeing that the door was gone, and the piece was flapping I got hold 
of it I cannot Bay how loug it took me lo get on my legs It was all 
done immediately The train was moving when I tried to catch the door 
I should not like to say I was fulij awake before I was pinched I think 
I must have got hold of it I think I did and it pinched my finger It 
Was dark m the tunnel I distinctly saw what I was going to catch as 
It came to I tried to catch it as it waa coming towards me Immediate 
ly afterwards the tram slowed dowu and stopped in the tunnel directly 
afterwards The tram has to stop before you go to the reversing station 
Ikuew we bad to stop there I imagine my finger was hurt m the middle 
of the tunnel I think it was hundred jrards between the accident and 
where we stopped When I woko up I did not know we were in the 
tunnel. I had no time to think It was all douo in a moment T cannot 
remember whether it was a hot or cold mglit I cannot say wliether the 
Windows were open then Iho door opened outwards The lunge of the 
door IS furthest from the engine, • • • I do not know how many boards 
of the sunshade were gone. The whole of the door was gone except two 
pieces hanging There was a piece of iron hanging at each cud Some 
of the boards were gone I think they were the lower ones I think 
some of the boards were gone from the bottom J cannot say whether 
the part left actually struck the tonne) "1 be door had gone a Ion, time 

hen I got up there was only the sunshade left. After the door had 
gone, the noise continued The noise continued after iny finger was lu 
jnred I cannot say if the sunshade hit the tunnel after 1 received my 
injuries But 1 heard n noise of its hitting The noise was caused 
through the remnants of the door bitting against the tunnel and flapping 
against the carnage ' 

The above evidence, wJiich is entirely iincontradicted and was 
given in a fair and ingenuous manner sooros to me to establish 
the following facts — 

(1) That the door was broken away m consequence of its 
having been loft open, or not fastened, at the Kli indala Station. 
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That a sense of great present discorafoit and a vagus 
feeling of possible or impending danger uossed Jlr Bromlej's 
mind when he was startled by the noise, and saw the door gone 

(3) That it was with a view to get rid of this inconvenience 
and real or supposed danger that the plaintiff attempted to seize 
and secnre the sunshade oi the remnant of the door 

(4) lhat it was in consequence of this attempt that he was 
injured 

The question for determination, then, is— whether the company 
13 liable to the plaintiff under the above circumstances ^ 

Now a series of cases has laid it down, and indeed it was not 
disputed before me, that it is the duty of the Railway Company 
to set that the doors of the carrngos are properly shut and 
fastened before the tram leaves any particular station (See Gee 
V JUotropohtan Katluay Gofnpany,i'^) Metropohtan 
Company v Jackson ,(2) Richards v Great Eastern Sotlva^ 
Company ,v8) and Adams v Lancashire and Yorkshire 
Company W 

Tho above cases clearly establish that leaving the door open 
or unfastened amounts to negligence on the part of tho Eailwaf 
Company, for the consequence of w hich the Company is hable W 
the passengers 'Ihese cases and also the cases of Rohson^ 
^orth Eastern Railway Company ,(5) Zee v Evcey 11 ofehn ^ 
L and 8 W Railway Company ,C) and Engelhart v i'fltron 
and Co , (8) seem to mo to oscablish the legal proposition thsti 
any mconvenienco or danger is caused by tho negligence n 
the Company, a passenger may lawfully attempt to getnd o 
any such inconvenience or danger, provided thatm doing sot 
runs no obvious risk disproportionate to tho laconvejnence 
danger, and is not himselt guilty of any negligence, and that 
in such attempt he is injured, the Company is liable m damage 
The onus of proving the Company’s negligence of course lies on 
the plaintiff, but tho onus of proving the passenger’s negl'g®®^® 
lies on the defendants 

The first question, then, which I have to consider is— was there 
any sufficient inconvenience or danger to the plaintiff caused by 
the breaking away of the door or the banging of the euns^® 

(1) (1873) L R 8 Q B 161 ~ (2) (18-7; 3 \P C»i 

(3) (1873;28 L T , (N S ), ?11 (4) (1SO0) LB 4 C P- 

(5) (1875JLR,10Q B 271 (6j (i8J0;03LT 

(7) (1880) 12 Ap Oa , 41 (8) (1897) I Q 0 , 3*0 



LEAVING A OAEEIAGE DOOE OPEN 


627 


whict he was entitled to got nd of ? Now Mr Bromley’s evidence Bromley 
merely states the facts Ho either did not or could not analyse g I P, Ry 

Ins own motives and feelings before he attempted to secure the 

sunshade He is evidently not of an analytical turn of mind and 
had great difEcuIty mplacing before the Court clearly the reasons 
which must have influenced his conduct It seems to me however, 
a fair inference from his evidence and conduct that he must have 
apprehended a great inconvenience from the noise caused by the 
banging of the sunshade and a possible imminent danger for its 
striking agamst the tunnel or the side of the carnage itself 
This state of things was admittedly produced by the defendants’ 
negligence m not fastening tlio door at Khandala It follows 
that Mr Bromley was prtnio faeic justifled in attempting to 
remove this inconvenience and possible danger though the 
extent and magnitude of it haie not been clearly explained to 
the Court, and wero from the very nature of the case incapable 
of being accurately ascertained or gu^cd at the time Did he, 
then run a risk disproportionate to tho inconvenience and danger 
he was trying to remedy ^ Vi bat he attempted to do was to seize 
the flapping or banging sunshade m order to secure it in some 
way He evidently did not consider there was any danger in 
doing 60 and I am unable to see that there was any obvious 
danger in what he was doing Was he then negligent in the 
mode in which he was carrying out his intentions ^ I cannot 
see how he could have attempted to catch hold of the sunshade 
otherwise than as he did Ho had no other means to lay hold oi 
it than his own hands and be used them so far as I can see in 
the Ordinary way without my sense of danger 

Were there, then any surrounding circnmstances which made 
his act an act of negligence ^ It is true that the lamps were shaded 
and it was dark in the tunnel but Mr Bromley says and I see no 
reason to doubt it that he could distinctly see what ho was attempt 
ing to catch As to his statement that he nould not hko to say 
he was fully aw ike before ho was pinched I think it must not be 
taken too literally against bira This statement was evidently not 
meant seriously and tho words were put into his mouth in cross 
examination and were assented to by him it nlmmourons rather 
than a serious spirit Tho only otl er circumstance relied on by 
the defendants is that Mr Bromley knew the ground well and 
that if he had thought for a moment ho would haie seen that he 
was near the reversing station and that he ought to have waited 
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till the train stopped, inatead of trying to secure the sunshade 
himself There js, no doubt, much force in this argument 
2lr Bromley 'idmits that ho acted on the spur of the rooment and 
that he had no timo to think, and that the whole thing was done 
suddenly and without stopping to consider the bearings of ulUbe 
surrounding circumstance*! I am, however, of opinion that even 
after giving the fullest benefit to the defendants of hfr Bromley’s 
admissions, it would not be jnat to attribute any negligence to 
Mr Bromley for what he did It seems to mo that considerable 
allowance must be made for a passenger who is suddenly startled 
from his sleep, with the door of the carnage smashed, and the 
remnant of the Bnnshado making a hideous noise (such as it made 
before me when produced in Court) and possibly stnlung 
against the tunnel 'Wh*‘tber there was any great actual or reil 
danger in all this, I am unable to say There is no evidence on 
the point, and I am loft to draw my own inferences aided by 
nothing bottor than my own experience or imagination, hut that 
Mr Bromley must have felt a sense of possible, though perbap* 
a vague and undefined, danger, I cannot for a moment doubt 
Under these circuinstancos would it be reasonable t® 
that Mr Bromley ought to have remained quiet and done nothinff 
till he got to the reversing station ? As a matter of fn®^ 
not knoiv where he was Ho could no doubt, by^a process e 

reasoning have discovered that he was near the reversing station 

But under the circumstances %va3 it negligent of him to act'® 
mediately m the way he did ^ In other words, was there anythiOo 
unreasonable in his immediately trying to avert a great pres 
inconvenieuce from tho hideous noise and an imnnuent a® 
possible danger from the sunshado striking against the tunc 
or oven against the side of the carnage ? I am fully persua 
that nine persons out of ten would, under the same circomstancc’ 
liave done precisely what Mr Bromley attempted to do 0° ^ 
wliole, therefore, I have come to tho concln*ion, though after 
hesitation and doubt that tho injury to tho plaintiff's band 
connected with and is the result of the defendants' neguff^ 
in not fastening tho door at Khandala, and that the 
are liable for the injnnes according to tho principles laid ® 
in the authorities cited above 


As to the question of damages, I accept the plamti® s 
in the main, and I think that under the circumstances 
for loss of income and medical charges and Jls 2,000 for ]p®rs 
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«nffenng would not be nntoasoniblc I accordingly award 
R= 4,000 in all for damages, and tbe costs of the suit 

Attorney s for the PI vnitiff — iVessr* Smetham, Bland and. 

yolh. 

Attomejs for tha Defendants — Stessrs Little and Co 

The Indian Law Reports, VoL XXXIV. (Bombay) Series, 
Page 427. 

OKIGINAL CIVIL 


Before ilfr Justice Beaman 
DDLLABHJI SIKHIDAS SANGIIANI (PuiMirp), 

i 

THE GREAT INDIAN PENINSULA RAILWAY 
COilPAN\ (l)EPENUANr») * 

AN^A RANU (Plaintipp), 

V 

THE GREAT INDIAN PENINSULA RAILWAY 
COMPANY (Dppendantb) t 

Neqligence of Railnay Company — Breath of olalatory duh/— Injury to 
paseengeri vnih arm oufsirf« earrtaje i xndoto— ontnhitory negh 
gence — Contractual ohligaliotiB 

llie fact tliat a door on a roiniig tiun is open is evidence, but not 
conclusive proof, of negligence on the part of the Railway Company, 

V\ here there is a statiitoty obhgitioii any bre ich of it which causes an 
accident is conclusive against tie defendant opart fiom special proof 
of negligence But the broach must in itself be the cause of tbe accident 
and the rule docs not estend so far as to eTcliide the defence of contri 
butory negligence 

In view of the contractual relations between the forties a Railway 
Company is not liible for injuries caused to any | art of a passenger 
which IS outside the cirna e in which he is tri'cning provided that 
■>nch injuries could not hive been received h id tl e paa enger remained 
inside the carnige 

Tbe application of the rule that where there ts iiegligcnci on both 
sides the negligence of the person who had the last di-iuce of anrting 

• Origiosl Bait So TOGoflPOS t Or gmal « 5 ait No "51 of I'^S 
C7 
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till the tram stopped, instead of trjiug to secure the sunshade 
himself There is, no doubt, much force in this argument 
Mr Bromley admits that ho acted on the spur of the moment, and 
that he had no timo to think, and that the whole thing was done 
suddenly and without stopping to consider the bearings of allthe 
surrounding circumstances I am, however, of opinion that even 
after giving the fullest benefit to the defendants of Mr Bromley’s 
admissions, it would not be just to attribute any negligence to 
Mr Bromley for wbat be did It seems to me that considerable 
allowance must be made for a passenger who is suddenly stirtled 
from his sleep, with tho door of the carnage smashed, and the 
remnant of the sunshade making a hideous noise (such as it made 
before me when prodacod in Court) and possibly striking 
against the tunnel Wh'^'tlier there was any great actual orw'l 
danger in all this, I am unable to say There is no evidence on 
the point, and I am loft to draw my own inferences aided by 
nothing better than my own experience or imagination, but tbst 
Mr Bromley must have felt a sense of possible, though perhup* 
a vague and undefiued, danger, I cannot for o moment doubt 
Under these circumstances would it be reasonable to bold 
that Mr Bromley ought to have remained quiet and done nothing 
till he got to the reversing etation ^ Ae a mattei of fact he did 
not know where he was He could, no doubt, by, a process of 
reasoning have discovered that he was near the reversing station 
But under the cuemnstances was it negligent of bun to act mi 
mediately in tho way be did t In other words, was there anything 
unreasonable in liis immediately trying to avert a great pre'cnt 
inconvenience from the bideons noise and an imminent and 
possible danger from the sunshade striking against the tunnc 
or even against the side of tho carnage ^ I am fully persuaded 
that nine persons ont of ten would, under the same circumstance 
have done precisely what Mr Bromley attempted to do 0° 
whole, therefore, I have com© to tho conclusion, though after woe 
hesitation and doubt, that the injury to the plaintiff's hand 'fas 
connected with and is tho result of the defendants’ neghgeo^*’ 
m not fastening the door at Kbandala, and that the defenda® » 
are liable for the injuries according to the pnnciples laid doifo 
in the authorities cited above 
As to the question of damages, I accept the plaintiff’s 
in the mam, and I think that under the circumstances Ks 
for loss of income and medical charges and Ps 2,000 for person 
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^nffenng would not be nnioTsoniblo I accordingly award Bromley 
R®: 4,0u0 m all for cHniage-', and tlie costs of the suit GiPRy 

Attorney B for the PI iintilf — Vessr* Smethavi, Bland aud 
Nohlr. 

Attornejs for tho Defendants — J/essrs Little and Co 

The Indian Law Reports, Vol. XXXIV. rBombay) Series, 

Page 427. 


ORIGINAL CIVIL 

Before Mr Justice Beaman 

DULLABHJI SIKHIDAS SAKGUANI (PuiiTiFF), 

t 

THE GREAT INDIAN PENINSULA RAILWAY 
COMPANY (l)EiENDANrs)* 

ANNA RANU (Plaintipp), 

V 

THE GREAT INDIAN PENINSULA RAILWAY 
COMPANY (Dfpsndantb) t 

Nfghgence of Railu ay Comi any — Breach of statutory duty — Injury to 1909 
pasiengers with arm outside earrm /e i tndoto— ontriiittory negli Angnst 2*i 
genee — Contractual ohligaltoi > 

Tlie fact tliat a door on a njoving tiain »s open is evidence, but not 
conclusive proof, of negligence on the pirt of tl e Railway Company, 

^\ here there is a statutoiy obligition iny bre ich of it wbicli causes an 
accident is conclusive against tie defendant apart fiom special proof 
of negligence But the broach must in itself bo tbe cause of the accident 
and the rule does not extend so far as to evcliide the defence of contri 
butory negligence 

In view of tie contractu it relations between the (arties a Railway 
Company is not li ible for injnrics caused to at y | irt of a passenger 
which IS outside tl e carna o in which he is triicllmg provided that 
such injuries could not h vc been received h id the pa^ enger remained 
inside the carrjige 

Ihe application of the iiilc that where there is nigli,,i.nci on both 
sides tho negligence of tlic person who had tho last chaoce of averting 

• Original Balt So TOOofl^S f Or ginal <tnit So "51 of l^CS 

C7 
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till the train stopped, instead of trying to secure the sunshade 
himself There is, no doubt, much force in this argument 
Mr Bromley admits that ho acted on the spur of the moment, and 
that he had no time to think, and that the whole thing was done 
suddenly and without stopping to consider the bearings of all tbs 
surrounding cironmstance'i I am, however, of opinion that even 
after giving the fullest benefit to the defendants ofMr Bromleys 
admissions, it would not be ]ust to attribute any negligence to 
Mr Bromley for what he did It seems to me that considerable 
allowance must be made for a passenger who is suddenly startled 
from his sleep, with the door of the carnage smashed, and the 
remnant of the sunshade making a hideous noise (such as it made 
before me when produced in Court) and possibly striking 
against the tnnnel Whether there ivas any great actual or real 
danger m all this, I am unable to say There is no evidence en 
the point, and I am loft to draw my own inferences aided by 
nothing better than my own experience or imagination, but that 
Mr Bromley must have felt a sense of possible, though perhaps 
a vague and undefined, danger, I cannot for a moment doubt 
Under these circumstances would it be reasonable to hold 
that Mr Bromley ought to have remained qmst and done 
till he got to the reversing station ? As a matter of fact he ‘ 
not know whero he was Ho could, no doubt, byia process 

reasoning have discovered that be was near the reversing station 

But under the cucumstances was it negligent of bim to act i®^ 
mediately in the way ho did ^ In other words, was there anythm^o 
unreasonable m his immediately trying to avert a great 
inconvenience from the hideous noise and an iinnim®^’^ 
possible danger from the sunshade striking against the n 
or oveu against the side of the carnage ’lam fully pcrsui ^ 
that nine persons out of ten would, under the same 
have done precisely what Mr Bromley attempted to do “ ^ 
whole, therefore, I have come to the conclusion, though 
hesitation and doubt, that tho injury to the plaintiffs ban 
connected with and is tho result of the defendants’ neg "g 
in not fastening the door at Khandala, and that the 
are liable for tho injunes according to the principles lai 
in the authonties cited above 

As to the question of damages, I accept the plaintiff ® ^ 

in the main, and I think that under the circumstances 

for loss of income and medical charges and Rs 2,000 for f 
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suffering would not be uniensonable I accordingly award Bromle7 
R's 4,0u0 in all for damages, and tlie costs of the suit G I. P Ry. 

Attorneys for the PlAUitiff — J/eif'r*. Bmetham, Ulfindand 
Kohle, 

Attorneys for the Defendants — Jl/es«r^ Lxttle and Co 

The Indian Law Reports, VoL XXXIV. (Bombay) Series, 
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OKIGINAL CIVIL. 

Before Mr. Justice Beaman. 

DDLLABHjr SIKHIDAS SANDHANI (Plaintiff), 

• V. 

THE GREAT INDIAN PENINSULA RAILWAY 
COMPANY (Defendants)* 

ANNA RANU (Plaintiff), 

V. 

THE GREAT INDIAN PENINSULA RAILWAY 
COMPANY {DEFENDANT8).t 

tfeqligence of J?ath' atj Comiiany— Breach of slatulory duty— ‘Injury to 1909 
possenjeri \ctih arjii ovlside carnage t/ 0 nlri£jilory xejZi- Augnst 2"*. 

genee— Contractual obligatioiis 

llie fact that a door on a moving train n, open im ovidenco, but not 
conclusive proof, of negligence on iLe part of the Railway Compiny, 

Where there is a statntoiy obi gation any breich of it which ciuses an 
accident js conclusive against the defendant apart fiom speciiil proof 
of negligence But the breach must in itself be the cau'.e of the accident, 
and the rule does not estend so far as to exclude the defence of contri 
butory negligence 

In view of the cuntiactual relations between the parties, a Eiilwiy 
Company is not lublc for injuries caused to any pirt of a passenger 
which is outside the cirrngo in which he is trivellmg, provided that 
such injuries could not hivc been received h m 1 the p is'cnger remained 
inside the cnrrnge 

The application of the mle that where time u ntgligincc on both 
sides, the negligence of tlie person who had the 1 ist ihauce of avt rtuig 


• Original Sait No 700 of 1008 f Onginal Suit No 751 of l^OS 
07 
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the accident is the ef&cicnt cansc thereof, must be restricted to ca<!es irl 
Sikhlaas ,, , , , , 

^ the danger was apparent to both or at least one of the parties before 1 

0 I P. Ky. accident actually happened 
and 

Anna Rann These two suits arose oot of the same incident. The pbmt 
G I p Ey were passengers in an ap local tram of the defendant Corapa 
proceeding from Mazagaon to Masjid At a point just hefi 
Masjid, a down mail train passed, with the door of one of I 
compartments open and swinging. The door caught the amis 
the plaintiffs which were projecting slightly outside the carria 
windows and inflicted severe injnries. As a resnlt these two sn 
wore filed against the Company for damages, and, as th 
involved the same points of law and of fact, were consolidat 
and heard together 

Tho plaintiffs charged the defendant Company with ncghgen 
in allowing the door to swing open and further 
fringed tli statutory legalations wjth i egard to the dinjeosio: 
of carnages and of the open way between the tracks 

Tho defendant Company denied negligence, and allegsi^ 
the accident was duo sololy to the negligence of the plaintiffs^ 
putting their arms outside the windows in spite of notices to tl 
contrary and le'ied alternatively ou the plea of contribiito* 
negligence 

It was agreed that the question of liability should first t 

decided, and that, if necessary, the question of damages 

bo considered afterwards. 


Baptista (with Jo\hi) for the Plaintiff in the first smb aniJ 
(with Kajijt) for Ihe Plaintiff in the second suit. 

Tho open door js evidence of negligence • Gee ^ 
pohtan Batluay Company, {i) Bromley v. The Grenl '* 
Fenmexilci Raxlvay Company (2) 

The guard negletted his dutj See the general ru’®® 

hashed by Government under Sedioii 47 of the Indian B" ^ I 

Act, and also the Traffic Tnstructions Hook of the Great 
Peninsula Railway 


The Company has m addition infringed the 
sions The Width of the carnages is too gieat, 


stanJarJa®" 

, while tte'P’" 


between the tracks is too small 


(1) fl873) li. B . 6 Q. B , 161 (S) (IS09) 2^ 
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In the case of 'i brencli of a stntutorj dnty, the defendant is 
liable without fuitlar proof of negligence Daiid \ Britannic 
iUVrfhyi Cool Gomjiaiiy W 

The position of the \Mnd 0 w 3 is such that v person lu the plaint- 
iff s seat naturally pots his arm out 

The notices forbidding kaning out of the windows were m 
English, a language which very few 3rd class passengers can 
read The defendant Company know the notices were disregard- 
ed Since the accident, an additional bar had been pnt on the 
window's. 

Eohertson {Strangman, Adxocnle-Gene-'al, with him) for the 
defendant Company 

The plaintiffs took the risk themselves It would be a senons 
responsibility for the Coin] any to have to look after passengers 
and prevent them leaning out of windows All tlie cases show 
that the Company docs not lusttto its pdssengers, but is bound 
only to take r“a«onable care for their safct>, and that only when 
they remain inside the carnage Stmon v London General Om- 
ntbus Company Sase v London Geufral Omnihug Com- 
pany (3) Piric V Caledcman ItailuayW See also Beven on 
Negligence, p 988 

The leading case on the general responsibility of Railway 
Companies is Bedhead v 3/td/o»<i Ratltoay Company (5) 
See also The East Indian Railway Conijany v KaUdas 
Mukergi,t.^) and Sanson v Lancashire and Yorlshtre Raihiay 
Company G) 

If the plaintiffs had remained wholly inside the carriage, the 
accident could not have happened This is therefore most appa^ 
rent contributory negligence 

As regards standard measurements, we had permission to in- 
crease the width of carnages 

Theie is no connection between tho width of the space between 
the tracks and the width of carnages 

The placing of an addition il bir on the windows after the 
accident 18 no evidence of negligence Hart v Lancashire and 
Torkshire Railioay Company {®) 

(J) (1909) 2 K B , 14r (2) (1907) 23 T L E 463 

(3) (190“) 231 LR flG (») (190") 1" RMt e 1165 

(5) a869) LR 4QB 379 (6) (1901) 2S I 1 B Cal 40l 

(7) (1872) 20 WR 217 (8) (ls6J) 21 UT N S .61 


Bcllabb]! 
Sikl idas 

G I P Ry 

Anna Sanu 

G I P Ry 
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DoUabbji the accident is the efficient cansc thereof, must he restricted to cases wterc 
SikWdss dinger ivas apparent to both or at least one of the parties before tte 

0 I P By accident actually happened 

Anaa Ranu THESE two suits arose oot of the ^ame incident The plainhSs 
Q I P Ey were passengers m 'in op local tram of the defendant Coiiip!>f') 
proceeding from M'lzagaon to Masjid At a point ]ust befofs 
Ifasjid, u down mail train passed, with the door of one of the 
compartments open and swinging The door caught the arms of 

the plaintiffs which were projecting slightly ontside the carriage 
windows and inflicted sorere injuries As a result these two smts 
were filed against the Coropiny for damages, and, as th^ 
involved the same points of law and of fact, were consoli3at 
and heard together 

The plaintiffs charged the defendant Company inth nogh?®®*'® 
in allowing the door to swing open and further inhanng’” 
fringed tli statutoiy regulations with regard to the diroeo'io^* 
of carnages and of the open way between the trades 

The defendant Company denied negligence, and alleged ths^ 
the accident was due solely to the negligence of the plaiot' 
putting their arms outside the windows m spite of 
contiary and le'ied alternatively on the plea of contri u 
negligence 

It was agreed that the question of liability should 
decided, and that, if necessary, the question of damages® 
bo considered afterwards ^ 

Eaptista (with Jiiahi) for the Plaintiff m the first sui , 
(with Kajijt) for the Plaintiff in tlie second suit 

The open door is evidence of negligence Gee ^ 
pohtan Raihiay Company, (}) Bromley v The Gret^ 
Peninsula Rath ay Company (2) 

1 iilos 

The guard neglected hia dutj Seo the gcuew 
lished bj GrovernmcDt under Section 47 of the la ma 
Act, and also the Traffic Instructions Book of the rea 
peninsula Railway 

The Company has in addition infringed the stand^^^ ^ 

3 DS The width of the carnages is too gieat, w 3 


SIODS 

between tho tracks is too small 
(1) (1873) b E 8 Q B , 161 


(2) (iaj9)II*E 
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In the case of 'i breach of a statute r} duty, the defendant is Dniiabhji 
liable without fuitlier jnoof ot negbgence Daiid \ Britannic 
Mertliyi Coal Company (1) G I P Ry 

The position of the windows is buclt thati person in the plaint- Anna Eanu 
iff s seat naturally puts his arm out G i p Ry 

The notices forbidding leaning out of tho windows were in 

English, a language which very few 3rd cla'^s passengers can 
read The defendant Company know the notices were disregard- 
ed Since the accident, an additional bar had been put on the 
windows. 

Roherlson (Strangma7i, Adtocait-Gcneral, with him) for the 
defendant Company 

The plaintiffs took the risk themselves It would be a serious 
responsibility for the Comj any to have to look after passengers 
and prevent them leaning out of windows All the cases show 
that the Company docs not insure its passengers, but is hound 
only to take r®a«onable care for tbcir safet), and that only when 
they remain inside the carriage Stmon v London General Om- 
nihus Company^) Sase v London General Omnihui Com- 
pany (3) Pine r Caledonian Railuay (*) See also Beven on 
Negligence, p 08S 

The leading case on the genenl lesponsibility of Railway 
Companies is Redhead v Midland Ratluay Company (t) 

See also The Fast Indian Railway Company v Kalidas 
MukerjijlF) and Sanson v Lancashire and Yorlshire Railnay 
Company 

If the plaintiffs had remained wholly inside the carnage, the 
accident could not have happened This is therefore most appa 
lent contributory negligence 

As reo'ards standard measurenients, »e bad permission to in- 
crease the width of carnages 

There is no connection between the width of the space between 
the tracks and the u idth of carnages 

The placing of an addition il bir on the windows after tho 
accident IS no evidence of negligence Mart v Lavcadixre and 
Yorkshire Railway Company W 

(1) (1009) 2 K B , 14r (2) (1907) 23 T L E 463 

(3) (1007) 23 1 L R 016 (4) 00(O I" R«-lt e 11C5 

(5) (1869) L R 4 Q B 379 (0) 0901) 2S I I B C&l 401 

(7) (1871) 20 lY U 217 (8) (XSCJ) 21 I^T N S 01 
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Daliabliji Evidence shows that the guard did actually lock the door, so 
that the presumption of negligence is rebutted 

There is no case similai to this m England, but in Atrenci 
Anna Ram the Case o£ Todd v Old Colony, etc , Bailroad (?),W m the 
G I p Ry Massachusetts Court is wholly in my favour 

Ba'ph'fta m reply — 

Irue the Railway Company does not insme, but it ran^t exercise 
great care It is liable for the smallest negligence, though not 
for unforeseen accidents For the degree of care to be taken, see 
MacNaraara on Carriers, p 577, and Seven on Negligence, p 33 

This case is of course distinguishable from McGa.v.ley r 
Furness Railvaij Company V^) see also Thatcher v Great JTe^t 
“rn Railnay Company (3) 

With refei ence to the standard dimensions, the Compan) ought 
to have widened the centre way of the track before building 
wider carnages The circulars relied on os sanctioning the in 
creased width of carnages do not really do so, as the centre nay 
was not widened in proportion Ihe Company’s constroctioa ^ 
the circulars leads to absurdity 

Beaman, J —These aro two consolidated suits by two third 
cla«s passengers on tho defendant Company’s tram, for damage’ 
The plaintiffs complain of injuries received and attribute them 
to the defendants' negligence The defendants deny neghgecce 
m fact and further plead that if there was negligence ^ 
part there was contributory negligence on the plaintiffs par 
disentitling them to recover 

The facts which are virtually undisputed are that the plaintiff 
were travelling by the 1 30 local up train from JIatunga tu 
Masjid on the 22nd March 1908 A short way before 
station between Mazagaou and Masjid the down Nagpo*' ” 
passed at high speed A door of one of the compartments on 
that tram was open and swinging It caught the 
limbs of tho plaintiffs indicting very serious injuries TJie 
question I am to decide is tho question of liability As to 
second plaintiff, the defendant contends that he had opeor’ 
door and was standing with Im arm on the outside siH 


(1) BO JfftSB 207 (i) (18"2) L.R 8 Q-® 

C3) (183^ 10 T L n 18 
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tlie position of tbe first pHintiff there is virtually no dispute 
lie was sitting with his back to the engino on a window seatj 
with his arm resting on the sill The upper part of the arm 
1 aturally projected a little and ]a« 5 t before the accident he wis 
turning to the window to spit which may have caused the aim 
to project a little further But whether it was five or seven 
inches outside the window appears to mo to be of no consequence 
The second plaintiff makes a like ci«e foi himself And again 
the extent to which the hmb was outside the window seems 
unimportaot, though it might be important for the defendant 
to show that he had opened the door while the tiain ivas on the 
track and not m a station and so voluntarily exposed himself to 
an unusual risk 


Dullabb]! 

Sikbidas 

G I P Hy 
and 

Vnea Knnu 

C. I P Ej 


The defeudaut Company denies 6 rst, that it was in any way 
gmlty of negligence 

I had better therefore deal with that contention If it be 
found in the defendant’s favour there is an end of tho case 
The defendant alleges that before the Nagpur down mail left 
Victoria Terminus the guard in charge of the tram, went down 
Its whole length closing the doors It is to bo observed that 
while the tram lay at the platform the doois on the platform side 
were the doots which becamo tho offside doors as soon as the 
tram was on the open tiack 1 here is a statutory obligation on 
the Companj to close all doors Tins the^ say they did Thej 
go further and point to their own rules by which guards aro 
Ordered not only to close but lock all doors on the off side 
Ktn'ley, the guard in charge ot the Mail, sm ears that be entered 
tho carnage to which the door which caused the injuries helongs 
It was a compartment reserved lor ladies It was unoccupied 
Accordingly, he swears thatheput the shutters up got out closed 
and locked the do ir He remembers having done this dislinctlj 
^lunro the rear guard, Kinsley’s subordinato, corroborites him 
lie swears that he saw Kinsley going down the tram ilosiiig and 
locking tho doors Doctor Fonseca, a passenger bv the tram, 
has also been called to sw«*ar to this But I cannot attach much 
Value to lus evidtiico It is qnite possible that he ma} luve 
seen Kinslny closing boine doois andjet not ha%esee 7 i him cl <e 
tills door This evidence shows that all tlieolT side rs wen 
closed and locked three minutes or so before tlie train startid 
I confess it seems to 1110 a little doubtful whether that Mould 
prove conclusivelj thiit tho doors were oil closed and locked 
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when the train started Certainly it would not m England, 
where belated passengers seek to enter trams up to the last 
moment, and railway officials may open doors that have been 
closed to let them in, and forget to close and lock them again 
In the particular tase, however, there were no lady passengers 
and the compartment was, m fact, empty It is still possible tbai 
after Kinsley closed and locked the door, assuming that he did, 
some passengers got a member of the platform staff to open it for 
him, and then finding it was a lady’s reserved compartment, rush 
ed off, and so the door got left open The alternative sugges 
tion that a pa‘-senger with a railwaj key came up, opened the 
door, and left it open seems to mo too improbable The truth 
appears to me to he between two possibilities, neither of which 
IS highly imptobable The first ts that Kinsley is mistaken, and 
thought he had closed and locked this door, but had not The 
other is that, after he had done so, some member of the railway 
staff opened the door and forgot to close it In either case, there 
would be evidence of negligence to go to a jury The fact that 
a door on a moving tram is open, is evidence of neghge^®® 
the part of the Company, ffee v Metro^olxtan Bailxsay 
Rxcharda v Great Eastern Ry Co (2) Evidence onlj* he >t 
observed, is not necessarily, a conclusive proof And ft 
great Judge doubted whether the fact alone ought to he eten 
evidence of negligence Taking, that however, to be sette 
as matter of law, I should find on this point that there wa« 
negligence on the part of the Company m respect of the opca 
door on carnage 1846 of the Nagpur down mail For, wliethec 
Kinsley forgot or omitted to close and lock the door, or wne^ ^ 
another seri ant of the Company opened it after Kinsley ^ 
locked it and forgot to close it, I apprehend that the 
would be equally affected with negligence It is not all®o® 
the plaintiffs that there was any defect in the look or cotc 
the door, so that once it was closed and locked it cou ^ 
possibly have opened of itself And it is not the 
case that any one unanthonzedly opened it after the tram 
left Victoria Terminus I do not accept the suggestion th^t 
one did so unauthorizedly by the use of a private railway ^ ^ ^ 
the three minutes which intervened between Kinsley 
ho su ears, closed and locked the door and the tram starlm? ^ 

That, then, must be taken to bo my first finding of fact 
evidence I do not wish to reflect in any wa y upon — . 

(1) li B. S Q B W 28 Law Times (NS) 711 
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of either Kinsley or Miinro But it is plain tint Kinsley was Duliabhji 
bonnd to swear what he did, and it is qnite possible that he may Silchidas 
have sworn the truth, lust as it is quite possible tl at he may have G i p By 
been mistaken, without shaking my conclusion AstoMunro, 

I have no douht that he has told the truth to the limit of his v 
knowledge and hehef ® 

I will now deal with the next question of law which has 
giien rise to a great deal of argument and minute analysis 
of measurements Briefly, I take the rule of Hw to be that 
where there is a statutory obligation any breach of that 
which causes an accident is conclusive against the defendant 
apart from special proof of negligence But the bieach of 
the duty must m itself be the cause of the accident and the rule 
does not extend so far as to exclude the defence of contributory 
negligence If I am right, the result will show that this part of tho 
case 13 of little importance The plaintiff s contention is thattho 
dimensions of carnages were exceeded The defendants reply 
that they were within their circulars of 1896 and lOOo and that 
the latter read with the special sanction obtained in 1904, com 
pletel^ covers them The plaintiffs meet this by alleging that 
tho sanction and circulars are all to be lead with the oiders ro 
gulating the minimum width of central track Thus when the 
Company were permitted to widen tlieir carriages to tc n feet that 
permission was conditioned by a minimum width ot 12 feet and 
d recommended width of 14 feet between central track points 
^Vhe^ea8 in fact the Company widened their earn iges without 
widening their track Tho result of tins was to nai row the distant t 
between passing trams from a minimum of three frot fire or sir 
inches to a miuimnm of about two feet six inches at the outsnlt 
Assuming for the sake of argument, tl ouf,h Ian not prepared to 
hold that itisso that the plaiiiti08 are light, then, wlule no doubt 
the breach of the statutory ob/igidrr o coupfed wrth tl e negl gen 
act of the defendant m leaving the door open coutnbuted to tl e 
accident, it was not in it«olf the cau e f the accident, nor could it 
alone have cau'sed the accident As a special legal argument 
then, standing alone this appears to mo to lose all point Itisleti 
to be a factor of the whole negligence charged up n the defen i 
int which tho plaintiff must prove anil it istheiefore inmyopini n 
quite unnecessary to go into all the mmutiv of thi, measure 
ments and the terms of the ciiculars and sm ction T he defiiid 
ant Company admits tl at in the exi'^ting stite of the track tlio 
carnages being of their actual dimens>ton«, when tht door swung 
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open, it reached to within four and a half inches of the limit of 
the crossing carnages (I am not particulai to the inction of 

an inch because, m my opinion that makes no leal difference an3 

I therefore say, roughly, four and a half inches) Now the defend 
ant’s case is that it is only bound to carry its passengers safel; 
mside the carnages provided for their use No obligation what 
over lies upon it to look to then safety if they get outside the 
carnages. Therefore, it being admitted that the plaintiffs sus 
tamed their injuries outside the limits of the carnage or carnaoes 
m which they were travelling they took thoir own risk an 
defendant Company is in no way responsible If that propw 
tion IS correct, it JS plain that there is an end of the case w 
no matter how near the open door of carriage 1816 came o 
surface exteriors of carriages on the up local no 
negligence the Company was gmlty of in leaving a 
open, no matter how ranch or how little they had 

dimensions prescribed by Statute no injory could possi 7 
been done to the plaintiffs, had they kept within the 
provided for them And this brings mo to a considera JO 
the very difficult question of contributory negligence 

The defendant s case is that a passenger, who puts any 
his person outside the carnage and recenes an injury to 0 

so extruded is guilty not only of negligence by putting 

outside the carnage but of contiibutorj cO 

disentitles him to recover against the Company, provi e 
matter what negligence the Company lio'^ been gui cy 
could not have caused the passenger any injury so long 
mamed inside the carnage Jho plaintiffs ontheoticr 
contend th it resting their arms on the sills of the win 
an ordinary natunl everyday act which was not eveuno? >g 
and certainly could not have been contributory , 

entitling them to recover for injuries done to them m soc i 
tions by an act of negligence on the part of defendant omp 
It will probably be seen that tlioso contentions approac ^ 
central question from different points the Company app 
rest mainly upon its contractual obligations the plainti ^ 
geneial principles of tl o common Jaw A\t contrictci 
defendants, to carry passengers inside and not ou 
carnages If they pnfc themselves outside tho et 

ojoeeded tl eir riglits nnder onr controol, ond 

lent mere Irespas'^eis cannot bo made answern 
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injuries wliitli tlioy courtedj and actnallj suffeied by such nn- linllathji 
luthonzed nets The plaintiffs reply Ai\o bad a right to bo 
cirned safol}, and to be protected against all ordinary and ex- G I P By 
pected rislvs A peisou is not bound to do more tnaii look out AnoaEanu 
lor nbat oulmarily happens, bo is not bound to guard against q j p 
wliolly unusual and unforeseen contingencies Such a coutm- 

gency was the open door of a passing tram Ivo one tan be 
expected to anticipate tint a tram will pass at speed nitli a door 
wide open, reaclung to within four aud i half inches of the 
windows of another tiam In placing our arms on the sills ot 
the w indows, w e did u hat millions of passengers in tins country 
do every day, on the same track, with perfect safety Our acts 
III theni«olvta weie not negligent They wore common every day 
acts eiery one does tliem, and cot oiio in twenty million has 
over uicuired or been suppi sed to incur any risk by doing them 
It IS this pos'-ibihty of putting the case lo different ways, looking 
it it from different pomte of view ini'ohing the applicvtion of 
different principles that makes the decision Oithcnlt 
The general rule 'vas thus stated by Baron Aldcrson lo Blyth 
> Birmingl <im ]\ateruork$ Company 0) “Negligence is the 
onns&iou to do bomethiiig which a roasonablo man guided upon 
those coiisidoiatioiis which ordinarily regulate tbo conduct of 
hiiiiian affui'<, would do or doing something which a piudent 
I id reasonable man wouhlnot do ” It was not necessaty for him 
to state, (goes on Pollock m his work on Torts), but we have 
ilwaj s to remember th it negligence will not be a gi oiinil of legal 
liibihtj uiilcsis the party whose conduct is m tjuestiou is dread) 
in a situation that brings liiro under the dot) of taking c ire This 
it w ill bo observed siys nothing of the p irt) ’s state ot mind ami 
iiglitly Juiisprudcnco »s not psychology, and luv disiegards 
many psychologaal distinctions not because Kwyei s ai e ignorant 
of their existence but because for legal pnip ises it is iiiipnctic i- 
ble or useless to regaidthem Plus is tbo kind of ground v. lu h 
the plaintiffs would take They would allege and I cinnot help 
feeling with great show of reason, that the tircumst iiicos wen 
rot such as to impose upon them tlio duty of taking special can 
They would oai, all jn^sengeis in this country sitting b\ < ji n 
wiudenvb on an open tiack are and have alwwa been m tin. 

Inbit of icsting tlioir arms for comfort or convenipnco on the 
Bills of tlio windows Tlio distance between the track' if mam 
tamed and not invaded by some object which nei er outrht to 1 avc 
(1) J856 11 F* "81 
C8 
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Duliabhji been there and the presence of which could not possibly Inve been 
Sikhi^aa anticipated, niahea this practice so perfectly safe, it has been so 
G I P By hi mly established that no passenger ought to be affected with a 
Anna Rann false kind of contractnal negligence merely because he followed 
G I P Bj owing to an utterly unforeseen piece of negligence on 

. — • tbo part of the Railway Company, was seriously injured 1 

going, as shortly as may be, into the case law, I will tnenfion the 
philosophical ground of the doctrine of contributory negligence 
derived by philosophical jurists from Aristotle The four cate- 
gories of causation are— 1 The Essence of formal 

That would, I suppose, in tho present case, be the actual contact 
of the door with the arms of tho plaintiffs 2 Ihe nccessifat 
ing conditions or tho material cause These would bo tbe open 

door, and the arms of the passengers within its roach o The 
proximate mover, the efficient cause 4 The final cause, that 
for tbo sake of which tho act was done J lie last category has 
no bearing upon a question of this kind, being restricted as I 
understand to motive and therefore to the intentional acts of «en 
tient beings Tho doctrine of contributory negligence resolves 
itself into the second and third categories and the deter®"’'* 
tion upon all the factors found existing within them of t e 
question which of these factors was the efficient caii*e ^ 
plaintiff’s act maj make one of the necessitating condition^ a 
so bo negligonco But to take it further and conveit 

contnbutoiy negligence it must furthoi be found to have b eo 
tho efficient causo of the accident 

Then the text book writers and the Judges h»vo dedacjda 
rulo of practice, which may be roughly stated thii*: ' 

there is negligence on both Bides, tho test to be applied la 
to find out which was the efficient cause is, who had tl® 
chance of averting tho accident A consideration, howi'®’’* 
tho numerous cases giving rise to an enquiry into contributc^J 
negligence, will show that this Rule, though somctmws o' 
nvc, cannot be made universally applicable In tbe 
instauco eiDco tho pi iintiff 1 at any rato could liardl) m 
bo doomed to have known that tho door which nijorctll’® 
open, how was he to avert tho accident? Iruo ho bad 
sen'io, the last chance of doing so, but morel} on tbo siif P 
that ntithor ho nor tho dofondant knew tb it the 
If the defendant know tl at the door was open it won! 
fair to sa} that they shonld have stopped tbcir tram n* 
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plimtiff sLould Ila^e pulled m his arm I apprehend that the Dnllabbji 
application of the rulo must bo restiicted. to cases, in w Inch both SiKhidas 
parties or one part} at any rate la m fact awaro of the cl inger o f P By 
before tlie accident actually happens Anna'Ra n 

I will now deal with some of tho authoiitios I take this q i '' p Rj- 

oppoitunity of thanking Mr Baptista, for tho great industry lio 

has shown m collecting every case which has any beirirg on 
the point, his ibihty in commenting upon them and the te\t 
hook writers iiul tlu real and thoroughness whicli ho has shown 
in presenting Ins cluiits* cases to the cuUit I may frankly 
add that my sympathies ha\e been throughout and still are 
with the plaintiffs I t innot help feeling that these poor 
men, doing what their fellows have always done with im- 
punit}, very naturally behevo that they ire entitled to the 
protection of the law, whentluj find that owing to an ntterl} 
unforeseen occurrence, they are maimed for life oi strionsl} 
injuied, and if the law should torn out to be against them I snll 
think that the sen«e of most average mtn would be with them 
on the general merits of their grievance On the other h ind, I 
tan qnite understand that the Company is obliged to la} aside 
all sentimental cousidoi itioas, when a principle, so fai roachmg 
and of such vital importance to the conduct ot their business is 
at stake But for that I do not doubt th it commou liumanity 
would have impelled them to offer some coiiipensation at any 
rate to these poor mou whose injunos,, whattvor the stnet 1 gal 
rights of tho parties may be, were no doubt caused by the 
Company’s negligent act But i Judge has nothing t > do one 
way or the other with scutnneiit My duty is to find out, if I 
can, what the law enjoins and keep myself strict!} to th it 

Kow, it is a singular thing that notwithst Hiding the millions 
and millions oE pas'eiigers who haie travelled over Railw ly lints 
in England, and the doubtless iinmmeiablc instances i f putting 
parts of their persons outside tho carriage windows tlu point 
I have to decide is absolutely, as, far a^ I nglitih Courts go 
res tntegra Ihero is not a single reported case of tho kmd 
No passenger in hngland has ever sustained injuries in this 
way, or, if ho has. Las sued torocovii dam iges Irom t lo Lomp ui} 
for them Iwo of tho State Couits of Amend have lousiclered 
tho question 'Iho I’oiiusjivanian Court his held tli it the 
Company is liable, “ whore the road is so narrow a« t > cn<l inger 
projoctmg limbs, unless the windows of tho car" arc so birru ided 
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Dillabhji with bars as to rciidor it impossible foi tlie passenger to put 
Sikhidas jjjg outside tho windows*', New Jersey Road Gompany v 
G I. P Ry Ken7iard(^) Stripped of tbe rather ambiguons language in 
Anna°Ranu the principle of liability is stated (which I qnofe 

V from lleven) this amounts to Oxmg tho Company with liability m 

every case where the road is so narrow as to endanger passen 

gers who may put their limbs out of the carnage For,tlie 
remainder of tho qualification araoiiiits to this only, that no 
accident could have happened Of course, if the Company mahe 
it impossible for a passenger to put Ins aim or hand out of the 
window, ho could not possibly receive any injury by doing thd 
which IS ca /i?/pof7 efit impossible Waiving that and going to 

the moie intelligible ground of the decision, it seems to me to 

really go all the way, and irnposo upon the Company the duty of 
making accidents of the kiud impossible, or if the Compiuy 
cannot do that, then of imposing upon them liability for the 
consequences If the track is so wide that putting an 
hand out of the window could not bring about an accident then 
could be no liability upon tho Company, because there 
no accident But taking the sense of the decision, I think t a 
it 18 cleat ly in favour of tho plaintiffs Tor what the Cou 
fixed its mind upon was the nsk to the passengers rom o 
standing and permanent peril, the narrowness of the rar 
If the Company did not or could not guard against 
liable A fortiort it would be liablo for a peril mdepeu 
altogether of the width of the track and against i\hich 

guard Such for example, ns allowing a ti am to start on a 

track with oue of its doors wide open On the other > 
Massachusetts Court decided that theie wae no 
such circumstancos upon the Railway Company That 
has adopted the rule, that if a passenger’s elbow 
tlio window beyond the place where the sasli wou 
boon i£ tho window had been ehut, the ’ 

nould indicate s\ ch carelessness as vonld disentitle n ^ 
recovering I >dd x. Old Goloiiy, etc , Bailroa I 
Upon this Be\on comments, “The point has not ar* 
England where there is no reason to doubt that, shou ‘ 
Massachusetts Rule would bo adopted " And he adds t ii 
tho above was in typo, Symonv LotidonGcnl 
and JIa'te x Londofi Genl Omnibus Co ,{*) liavo bcen^ 


(1) 21 r» St 208 
(3) 23 Times L R 462 


(.) hO JfMS 207 
(4) 23 Tu esL,r 61C. 
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m acconlnnco with tlia above forecist I entertain some Duiinbhj 
doubt whether tlu'i i9 a stuctly iccurato application of the Sikbidaa 
rulings in those tno recent cases In the first place, there o i p ny 
appears to me to ho a cleai distinctioti hetiveoii the case of . 

, „ , , -AnTit Rantt 

a min m a railway cirrnge tmellmg on an open track, and v 
that of a man on an Omnibus, which, every ono knows, has to ^ ^ 
thread dense traffic and frequently risk close shaving Keferred 
back to the gemial fundamental pnnciplo of negligence, it 
might bedoubted whether the same kmdof duty, oi at any rate, 
a duty of the same dtgioe is imposed upon persons ic-spectively 
So situated What might be ordinary and reasonable care in 
the one case might fall far shoit of it m the other A mm on 
an Omnibus knows tint he will be constantly at v iryiug dis- 
tances from vehicUs and pavtinent stiuctures, that it anj 
moment he maj bo brought mto almost accu 4 ] contict with 
them A man in a i ailway cam ige docs not know this Ho 
evpects, oveiy one e\pects that the track distmces will, on an 
open line, bo maintained and that nothing will coine much nearer 
to him than the face of a passing tram Again, he knows that 
in all oidmary oircuinstauces tliat will In some dist mce away 
from him, certainly more than a few inches Ihis is matter of 
common oierjdav experieiico, on which passengers, who are to 
be judged by the standard of ordinary joisonable care and pru- 
dence, may well claim to rely 

That IS one reason why I think the two Omnibus casos do not 
as fully make good Beven's forecast as that eminent Wiittr is 
disposed to think Another reason is that in both those casus 
the Omnibus Company was found in fict not to have boon ginltj 
of any negligence at all In oiio case the passenger was actually 
within tlio limits of the Omnibus, and was injured by a projec 
tion from some structure on tho pavement It was hvld that the 
driver could not have known of tins and in taking the course ht 
did, acted ■«»tli perfect propiiotj llio rovultant injury in 
that case had to be put down to unacertable accident In tin 
other case tlio passt nger leant o'er the rail of the Onii ibiH ami 
af^ain it was held tint the conrso tho driscr took wis perfectly 
pioper and there was no ncghgunce at all on the part of tlie 
defendant Conq any '1 he-e ca«i \ therefore are distingnisliahlo 
and the point X am to determmo is, in mv opinion entirelv ns 
ij»/rgrn except for the Amoncin decision- IViu, thtre is tlie 
great weight of Boven’s own authority 'Jlie opiin n of if<xt 
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book writer is not binding on 'iny Court But where he i3 of 
sucli eminence IS Be\en, there can be little doubt tbattleei* 
pression of his opinion in this book has contributed to the absence 
of all claims like the pieseiit being formulated m the English 
Courts Furthor, while I admit that Seven’s opinion docs not 
bind mo, I set a high value on jt, as tlio considered opinion of 
a very profoniid and philosophical student of this particnhr 
branch of tlio liw and an authoijty amongst text hook 
wi iters of the fiist omineuce The nearest ciso to this is a 
Scotch ca'ie Pijte v Caledonia Kailttajj Company, 0) Therea 
worn in sewed with sudden lUriess put liei head out of di 
carnage window, and was killed by a mad bag on anappi 
ratna put up b} the Company to give facilities to the I’ostma'ttr 
General for putting the mails on and off tiains Tiie ca«eva3 
much relied on by tlie defendant Company But it oppo'^fs to me 
that, standing alone it is aboot as favourable to the one si^*^ 
to the other The Jury found for the Company But it 
never thought, I believe, that the decision went so far as to cowr 
every case in which a passenger might put liis liead out o a 
trim window, and so sustain injuncs The facts wero 
special inJ Lord Adam’s direction to the jury shows that * 
verdict ioally turned upon the reasonableness or otherwise o 
manner and e\tent to which the Company had complied witii 
Postmaster General s requisitions Beveu says “ the case m 
not be stretched to the length of inferring that in all * 
passenger thrusting liis head out of window will ho 
iccover in the event of injury happonuig to him through 
so ' I confess that I find some difficulty in reconciling i '*5 ^ ^ 
pie‘*'<ioii of opinion with that winch sliortly preceded it, 
passenger putting his arm through the window does so 
own 1 isk and that there can bo no doubt that tlie Bnghs 
should such a case come before them would follow the ‘U ^ 
the Mass Couitsnnd disallow the plaintiff’** claim 
Tnncu'.hire and iork hire Ratluaij Covq)any,(^) was deci 
the ground that tlie injury was not the ncces<5ary coii'cl^ 

of the Compaijj ’s negligence in leaving the door open 

afterwaida much refleettd upon and lias little bearing 

^ llifl ISCi* 

prt'Jint CISC. In Gee v The Mel Uy C( jnjinny,^ 
were that fho phintiff got up and nlaccd In*! hand 

(1) ITBettielltS (2) L.R.4C P 730 (8) L U. S Q 
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m order to look out at tlio li^lits of an approaching station 
The door flew open the pHmtiff fell out and was injured 

The caso ^as argued on a Rule before the Ex Chamber and 
Kelly, C R laid it doun that there was not onlj evidence of ^ 
negligence on the part of the defend mt Company but evidence G 
of liability (which is a different thing) to go to the Jmy, further 
that there was no question of contnbutoiv ueghgcnco raised on 
the Rule, so that was not to be considered Mai tin, B thought 
that theie was a question of contributor} negligeuco which was 
properl} loft to the jury. And his observations on tin, point are 
instructive He relies a good deal upon the railway being an 
underground lailway, where there is little to lool at but walls, 
and also upon the windows being barred, thereb} warning 
passengers that there was danger in putting their heads or 
hands out of the windows He sa}b ‘ Therefore it seems to mo 
that you cannot possibly shut out from the consult ration of the 
Jury whether or not a man may not do wrong and know that I o 
IS doing wrong in putting liis head or hand out of the window ” 
As I understand the gist of that learned Judge f. remarks even 
had the pas'-engei put lus head or hand out of the window that 
would have been matter pioper to bo left to tlie Jury on a plea 
of contributory negligence ana ought not to have been withheld 
from the Jittv as matter of law conclus,ively di^intitlmg the 
plaintiff fiom iccovering II o whole of Brett, J s judgment is 
useful Ho svys "Was tJiero evnlenco that it (t the Com 
piti}’s nigligence) was the sole caiui ^ Now that be omes 
•vomewhat wore complicated If diiniig the plaintiff’s case an 
act of bis w IS proved whicb was so clearly contributory to the 
accident, tint it would bo umeasonablo for anj reasonable nnii 
to find to the contrary and if that act w is so ckarly a negligent 
act that it would be umti''omble in ic isonable nu n to find that 
it was not negligence so that ni} Court would, upon iitlitrof 
those points, mimediatolj set a^dt i vtrdiit of tho Jurv, < f the 
finding till, contiary of cither I am not prv pared to s i} thittlu 
Tudgo might not then ink that the plainhff liad faihd to put 
f rward ovidotico upon which a Jury iiiiglit hiid in Iiisfii nr 
tl at tilt att-idcnt w IS «oIcIy caused bv the defendants ni^h- 
gonce” Now this ippi ars to me bard to rec inilo with wl it 
bad already filleii from Kell}, C B and Martin B lorifuunh 
putting a head or hand out of window is negligence of the 
kind indicikdb} Brett, J then tint fact, betn. prov od, would 
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justify n Court in withhoWiiig' tho question from tbo Jury and at 
once nonsuiting the pluintiff Ihis was what the Scotch Court 
did m another case In Toal v N B. Ry Co , the pursuer com 
pinned that while standing on tho platform of one of tlio Com 
pany’s Stations, one of their trains was set in motion, with i 
carnage door open, that the door shuck and injured him 'Ihe 
Court of Se'i'uon nonsuited tho pursuer on the ground tliat there 
iras no relevant avcrmoiit 'Ihis, however, was reversed n: 
tho Loids(i) 1 oiilj mention tfus case, otherwise haviug no 
bearing on my pi esent enquiry, as au illu'itntion of tho length 
to ishicli tho Scotch Com ts will go m deciding upon the ph^d 
inga wliother oi not there are facts to be laid before a Jury it 
all, possibly, therefore, useful in considering whether, when 
the plaintiff adu its that he was travelling with a part oflis 

person outoile thecairiage any injury to that pait would entitle 

him to maintain m action for damages against the Company 

Richards v Great rasteni Ry Co, (2) js a case following C''* 
V Met Ry Cl and the two cases together «eeni to ho dirict 
iiithoiity foi this proposition and this proposition only, thnt I o 
fact of a door Jjeing open on a tiain is ovidcnco of neghgeuc® o’’ 
the pait of the Company. 


Graham v N E Ry Co G) was the cise of a guard on a 
dominant R ulw ty who sufferod injuries to his head from a po 
on the heiaioiit Uaihvay, while looking out in the dischirgc o 
Ills duty I he ground of tho decision against the defen n 
Company w 18 the Jury’s finding of fact that tho post was pu 
up in a position dangerous to a guard whose duty it was to o 
out of his van It cannot be inferred from this 
81011 or tho Jury ’s verdict would have been tho sauiola 
guard been under no obligition to look out Passengers i'''- 
uiidtr no such obligation But read with eomo of Peven s o" 
obst nations on tie Scotch c iso of Pine % Caledonia Ra h ''<’3 
Company, W an impression may be created that a Comp^"! 
IS bound not to construct its track in such a w ay as to be trap ^ 
unwary passengns So that whoro an injury occn-'ionpd o 
pas<?ongcr whoso heid or aim was out of the window by 
structure oil tho track, winch canio very closo to tho window a 
could f iirly bo regarded as a trip, it would appear tint J 
would qualify, or might qn ilify, the opinion ho has oxpn 
igiinst the right of passengers, who estriido any podi^ — 
(I) ( 1901 ) no IM ( f Lor l» A r 35 - ( 2 ) .S L T \ 8 "II (3) 18 C B " 
(4) 17 Rettio lies 
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tliLir persons from tho carnage to recover for injury loi tins D llabLji 
rulo must bo uniform and rcduciblo to i definite principle if 
it IS to bo i rulo at ill It could not bo a rule and yet sue- G I P R/ 
ceptible to modification m such cases as Beven suggests Nor Anna'*Bana 
would its application in such circumstances, as far as I can See ^ j ^ ^ 

be helped by adding that if the Company built a lino full of ^ 

sucb traps, its construction as a whole would be deemed to be 
negligent and careless For, ex hypotliest, jf tlio passenger did 
not put any part of his person out of the window, no number of 
such traps, no dogiee of propinquity could possibly Cause him an 
injury Tlie«e appear to me to bo the only cases which have 
anything like a direct bearing on the present question 

The Direclor<i of the Dul hn Ry Co \ Judith Slalery,W 
decided that there was evidence to go to aJurj on a disputed 
question of fact though several of the learned Judges of 
ajipeal thougl t that on the f lets alleged by the plaintifl himsolf 
there was not Tho plaintiff was crossing the line at a place 
wheie this was forbidden He was caught and killed by the 
mcoming express ifie express was bound to wlnstle and 
the Engine diiser swore that ho had whistled twice, other 
servants of the Company >upported him The idointifl s e\i* 
dence was that if the wliisilc had been sounded they must haso 
heard it but did not Apart from that the p mt of interest was 
tliat wlicjo there was c\ idence that notwithstanding the Company 
liad pne up warnings and prohibitions these v ere consistently 
disregarded, and no cffoit was made to enforce them that too was 
oMileiicc to j,o to a Jury In this case tho defendant Company 
c ntends that it put notices m the compartments with tho words 
“Do not leiTi out of the window ” legillv written in 1 nglisli 
IjMdence too has been gi\on that the guards of the Cumpai y 
frequently tell passengers who are leaning out of window not to 
do «o 

In Uanso i v L & \ By (’ 0 ( 2 ) the plaintiff was injured 
while sitting in his earn ige by a projecting piece of timber which 
was being carried on a passing goods train The timber wns 
loaded on a truck •■eenred bv a cliain only and not in the 1 e"! 
way by stanchions Ihe question was whether the plamtifl had 
successfully jiroved negligence Ihe 1 ire happening of tho 
accident was thought not to bo snfficieiit Ihit larly doctnno 
was founded on a decision of Lord D niuan m C irj ue \ Lon 1 u 

ll) lAip Ca 11.JJ 
ca 


( ) 0 W I CJ 
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Dallabb]! BngJiton, etc Rathcay Company i^) In some cases rs 
Bikh^das jpga loguitur the accident may be of such a nature that negli 
G I P Ey geuce may be presamed from tbo mere occurrence of it But 
Anna Banu ^^lOD tJie balance IS Greii} the onus is on the party nbo relies 
on the negligence of the other to turn the scale That is now I 
think the accepted rule And here while the swinging door 
might be thought at first to be a strong instance of res tfia 
loguiiii) the Company's defence has to be taken into account 
It then appears that if that defence is sounds it was not the open 
door which was the cause of the accident at all, but the fact 
tint the passengers were outside and not inside their carriages 
If the} had been inside the door might have swung as 
did and done them no harm Had the door struck the com 
partments and so caused injur} to the passengers inside, 
indeed, 1 think that the Company would have had to admit 
that res tpsa loquitur and would have found it hard to p c® 
that there was no negligence on their part which being the cio’? 
of the accident rendered them liable to the persons injured 
Ihe nest case cited b} Mr Bspti®ta is Coo'ke ^ Midland Rrm 
lVe'<tern Railnay of Ireland O Here the Company hep ® 
turn table unlocked and therefore dangerous to children ncaf 
public load liie chiJdrou obtained access to the turn ® ^ 
througli a well worn gap in a liedge which the 
were bound by statue to keep in repair A chili playing 
tiiin table was seriously injmcd and it was hcla that there 
eMdence of actionable negligence on the part of the Kai 
It was found that there w is a gap m the hedge althoog 

Company yvere bound by act of parliament to mamtam ‘u® 

but it was al^o held that this mere breach of the statutory ® 
gatioa Was not the effectiye cause of the accident 

David y Britannic Merthyr Coal Co (®) was a case uu ® 

Coal Mines Itegnlation Act md the Court bold that a tea 

the statutoiy duties imjiosed by that Act rendered the e® 

Company liable for nogligoncc yyithout special proof of P* 
porsoiial iiogligeiice But there the injury was direc y 
h} the bleach of tlio obligation , ,(]<> 

In McCauley \ lie htm^fis By it was hel 

plaiiitilT a drover, who was earned free at his own r fQfta 
mg to III® contract with tbo Company could not . ^l9 

.,uUr.„.h .♦ to Bfiw. bLcn caused 


(1) G841) 5 Q B 717 
(3) (1909) K B 149 


(2} (1909; - Api Ca « 
(4) L B 8 Q B-. 
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“ gross mtl ilful negligeoco of the Companj ” Tho principle of Dniiabii;! 
this decision may ho extended to such ciso is tho defendant 
Company liere relies on , for if it be truly a pirt of the implied 0 I P Sj^ 
agreement between pis^engers and the Compaiij that tho xnna*Eanu 
former are to bo curled laside and not outside the c images, i 
then it appears to mo that it thoj insist ujion putting them&elvos ^ ^ ^ ^ 
outside the carnages the^ do so at their own nsh like the Droi tr 
iIcCawley, save only that he consented to tike ill risks msido 
or outside the carnage, in which he was travelling 'Jins deci- 
sion bnngs into strong i elief tho contractual basis of the respect- 
ive rights and liabilities of passengers and carriers And it goes 
some way at least towaids confiiming the defendant’s contention, 
that m questions of this kind no li ibility at ill can be lived on the 
Company which they did not contnet thtmsolvcs into 
Cracker v Banls^^) was the case of a girl employed in a Soda- 
water tnanufactorj She was inpircd by tho explosion of a bottle 
She had been warned to near a mask and such masks were 
provided Neverthclcas tho defendant Compan) was hold liable, 
althoQgh the pkiatiff bad neglected to put on the piotecting 
mask This case is cited, I suppose, to show that tho defendant 
Company here cannot ovado liability <n the ground tliat they 
had put up notices wainmg passengers not to lean out of tho 
windows and bad also barr^ the windows It was said b^ the 
Master of the Bolls m giving judgment that the precautions 
which tho defendant had taken allowed that he was awni o of the 
danger And an argnrneat from that is directed against tho 
Company It was hold not to be contributory negligence on tho 
part of the plaintiff that she hid refused to obey tho caution 
and avail herself of the protection of the mail So heri. I sup 
pose. It might be contended that It was not contributory negh 
gence on the part of tbe plaintiffs to disregard tbe notice in 
the carnage and ignore n hat was implied b} pnttmg bars across 
the window But I do not think that the analogy is very close, 
or the authority is diroctlv m point Much in Crocker s case 
appears to have turned on tho tender ago of tho plaintiff 
Portlier, it does not appear to have been decided on the basis of 
a strict aud defined contractual relation 

Blylh V Birvnnqham irnfirworAs (2) \ras a cn^-e of injurv 
caused to the plaintiff In the bursting of '.omo of the defendiut’s 
pipes under pressure of extreme cold I do not think it has 
(1)4 Times LU l.l ( 2 ) ll Fx 7SI 
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much bearing on tins question It Was cited, I behcvo, m sup* 
port of the same general argument as that which was fouiidei 
on tho preceding ca>50 The Judgment of Alderson B , how over 
contains tho goneial definition of negligence which has met with 
the appi oval of subsequent text book writers, and on which tli? 
plainlilfs here rcl) 

In Walelxn v The London and S ^Y By Go 0) *t was held 
that, assuming there was negligence on the part of the defendant 
Company, there was no evidence to go to a Jury conoectiug that 
negligence with the death of the man killed at the level crossing 
There are weighty obaeriations Loid Wat'on m gW‘'V 
Judgment which, I think, I may quote with advantiijc 
appears to me that in all such cases the liability of the dofenJinl 
Company, must rest upon these facts, m the hi'‘>t 
there was some negligent act or omtesjon on 
Companj, or their ser\ants which materially contributed to 
injury ordoatli complained of and, in the second place, that t ®’’ 

was no contributory negligence on the part of tho injurw w 
deceased person But it does not, m my opinion, jiecc«®i^? 
follow that tho whole buiden of proof is oast upon the plauiV 
That It hea with the plaintiff to prove the hist of the^e 

tions does nob admit of dispute More allegation or proo ^ 
the Company were gmlt> of negligence is altogether irrelew i 

they might be guilty of many negligent acts or omissions ^ 
might possibly have oocasionod injury to somebody but 


connexion wliatevor with tlie injury for which redress is 


nod therefore tl e plaintiff must allege and prove, not ^ 
they were negligent, but that their negligence caused or m'lt®" 
ally contributed to the mjmy " Now, applying those 
tions to the facts here, we may go so far as to hold that 
plaintiff has proved an act of negligence which (apart 
strict contractual lolations set up hy tlie defendant) matin’* 
contributed to the injury But if it only contnhutod 
allj ’ or, for that inattor at all hecanso of a breach of thep 


iff's part of Ins contractual obligation to remain 




carriagi, if apart from th it bleach tlitro would ha^o bee" 
material contribution to the icoulont hy Iho defuidant 

there could have been no iccideot at nil the hearing ^ 

n marks, at anj rate so fai aa tlmy nnglit bo sujipo'iid 
the plaintiff, appears to nio to bo ontirol} chan^'cd 


(1) 12 Aj , Ca 11 
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atsoQ goes ou “if tLo pHintifl’s evidence were sufficient to Huilabiiji 
0 ^ tbit tlio negligence of the defend'inta did materially con- 
ihnte to the injury, and thiew no light upon the question of O I P Ry. 
le iDjuied pirtj’s neghgenci, then I si ould be of opinion that, ^cna'sutiu 
the absence of any counter eMdencc from the defendants, v 
ought to bo presumed that, in point of fact, thrro was no such ^ ^ ^ 
ntnbutory negligence ” 'Ihose remarks were made with refer- 
ice to the facts of that case The man who was killed was 
und dead on the line and no one knew how the accident had 
ippened But that i« not the case here For tlieCouit is in 
11 possession of every fict The Court knows exactly how 
Is accident happened It h-'ppened owing to two contiibiiting 
uses the dooi of the down mail being open and the aims of 
e plamtifTs being out of the w indows of the up local '1 he only 
lostion, tliertforo, 1 ore is whethei the Utter circmnstanc.c is to 
5 taken as the e{hci“nt c luse of the accident ? There is no qiii.''- 
3n hero of the shifting of the onus of proof, which w as the point 
ost dehalcd m '\Takelin’a case for all the facts ha\ e been virtu- 
ly admitted from the comnieDceineiit, {eicepting, of conrso, 
le manner in whicli the door came to be opened, nni) precise 
itent to which the Plaintiffs’ Imibs protiudtd) 

In Cocllev Loudon and S E Ey Co 0) the Judges ippnr 
’ Ime taken different \ lews of the liability of a Railwaj Com- 
lay in such circumstinces as were there disclosed This 
jwever, was the c i-so of an alighting pa‘-scuger and different 
nnciptcs ipply I do ii it think it ntods any further notice 

?sow if I turn to some older casts I find that Parke 13 1 iid 
down in Bridge \ Ih Grant JiincUon Ratlftaij Compamii-) 
pproviuj' Buttefjield V io?ro<<t»r tliere may have been negli- 
ence in botli paities, and yot t^'o jlaintiffmay do entitled to 
icoier Iho rule of law is la d down with perfect correctness 
i the ca«c of r/zcN V I orres/rr , md that rule is tliat, 
thougli tlicre may hai o bcon negligence on the part < f the plaint 
1, yet, iinkss lie iniglit b) the cvtrcise of ordinal^ c ire have 
loided tho conse»iuence8 of fhn doftndai lugligenct, lu is 
ititled to lecovcr , if bj oidimic cire lu mijrht havi avoided 
iein,h( is the mtli r of his own wrong Tint ixtliLinl^ way 
i winch tin lule is to the om uis« of ilinii> care i" appltc il le 
» questions » f this I nid 


u I w 1 I 8U 
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In Scott V London Dock Go (i) it i\as held in the Ex Chamber 
by a majority of the Judges, that "in an action for personal 
injury caused by the alleged negligoiice of the defendant, 
the plaintiff must adduce reasonable evidence of negligence 
to warrant a Judge in leaving the case to the Jury Bat 
a\hoie the thing 13 shoxvn to bo under the management 
ot the defendant or his soivaiits, and the accident is 
such as in the ordmaiy course of things does not happen if those 
avho have the management use proper care, it affords reasonable 
o\idonce, in the absence of evplanation by the defendant, that 
the iccident aioso from uaut of care ” Arguing from that case, 
which was a dockyard case where an inspector nas injured by 
SIX bags of stuff falling oil liim, tho plaintiffs might, I suppo e, 
say that hoie the dooi of the doun mail was in tho manageine*’^ 
of the defendants, ind that what happened was what does not 
ordinarily happen and so forth But although I see thatargu 
inents of that kind may be diawn from man) of these cases, J 
miss in all of them tho one point of identity with the present ca*® 
which I so anxiously seek These are not ca^cs founded on tie 
contractual relation of tho defendant to the plaintiff and the rc 
bultmg obligation to do certain things and ivoid doing certain 
things, and not others, which aro not in tho scope of tlie risl^ 
fairly raised by the understood terms of the contract 
I might indtfmitely extend this exammation of the case la”" 

I ha^e earned It this length rithor to satisf) the pi untiffs onu 

lo ivo them no room to Hunk that the Court h is not g 'cn tbe 
fullest vnd most careful attention to cveiy point in their n'l 
than for any practical use, to which I feel I shall bo ihlo t > 

It Tor, after studying those and man) othei cases as well os tb 
dicta of tho text book writers, the point I have to decide appen” 
to me to 1 em iin precisely where it was, nnamplified, nnillnnuDst 
od Wo have these facts Passengers in this country babd“’ f 
and almost unntrsnlly tra\ cl with their arms thrust out oft® 
windows of then crowded compaitnieiits , not infroquo'dly tb®^ 
thrust then heads oat too AVheu they no sitting by lumlo^’’ 

it IS almost impossible for them to help resting tlieirnrms on I ® 

sills, and when they dothis srmt jnrt, at least, of thewarms O'” 

project outside the limits of tho carriige Before the no" 
of carnage was mtiodiicod, thoy could do this, in reason I'ltli 
feet safety For otlnr projecting parts of the cairnge* 
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h'^Ne afforded them complete projection igaiiist such in accident tiiilabbji 
as has ovoi taken these imfortiinite plaintiffs But with the S khidai 
tjpeof conidor car the conditions haac changed There is G I p ijy 
nothing outside the car to shelter limhs agamst passing objects 
So far, then, as the simple rule of obseiving ordinary c ire goes, c 
the plaintiffs may quite fairly claim to be within it Indeed, as ^ 

I hare said, any number of passengers might do what these pas 
sengers did an^ mitnber of times and come to no harm 

But although thej may do this at their own risk and usball) 

With impunity, ought they to do it, and if they do it, and are in- 
jured, can thea make the Compan) liable to compensate them 
The Cotnpanj have put up notices requesting or I might say for 
bidding passengers to ‘ lean out of tho windows And I think 
that no distinction can fairly be drawn to the Company's dis- 
advantage between " leaning out ” and putting arms or heads 
out 


Again, the Companj Invo placed bars across these windows 
llie bars are not close enough to prevent passengers protruding 
their arms But the j would be a warning Jlen of sense might 
suppose that the Coinpanj would not bai the windows were 
there no risk at all if traielleis chose to loll out f them Again 
whatever may be said of the limits of reasonable care and prudent 
conduct while the tram IS running on an open track alone, the 
conditions are cheiigcd as soon as another tram crosses Or- 
dm ml) the nio''t rish and curious English traveller who, as 
long as tiiere is no apparent ri'-k of that kind menacing him wili 
lean out of window to admire the view, instuictivel) draws iuin- 
self well witUm the compartioeiit while auothov tram is passing 
True lie has every reason to bcliovo that nothing on tliat tram 
will reach his carnage window , lit maj rel^ upon tho Company 
seeing to that But however that max he instinct seims to side 
with tho strict rule of contract, iiid reiiuiid him tli it ho ought to 
bt inside and not outside his carnage For no human foresiglit 
ai d caro are infallibk Such an accident as an uiifnstenid do r 
IS alwajs i po>'Sibilitj a remote po-ssibilitj Bu tho English 
travollei would nottake tho chniici lie would almost certainlv 
diaw back into Lis carnage the moment lie knew that anotlier 
tram v\ as about o pass him Indians are differently constituted 
They have not ] erhaps had the sime amount of experunce ind 
the conditions of travelling b\ train m this ci untry aro different 
from tho«e which obtain in a country like England or America 
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So that perhaps tho same instinct of self preservation has not 
y< fc been developeil in the average Indian passeogei But is 
the Company to know and leckon with this ’’ 

Ihe point is of vitil importance to the defendant Coiupanv 
and to all E.ailway Companies m this countr} , it is essential that 
they should have a oleai decision upon it, a decision too upon the 
principle for which the defendant here contends '-Ihe true issue 
comes to this, is tho defendant Company liable for injuries cause 

to lany part of i passeoger which as outside the can nge in ffhici 

he IS travelling ^ io decide the case upon any other ground, an> 
ground less sharply dehned than that, would defeat the olject 
with which alone, 1 believe and hope, tho defendant Comp'u^y 
has coute'^ted the plaintiff s claim In my opinion the defeiiJ-u't 
IS not liable I cannot whittle awaj the principle of this ec' 
sion by any qualify ing words It must stand or fall upon its oirn 
principle And that principle^ if it be good law, would sc * 
questions of this kind for e^ erat rest If Court attempt to re n 
upon it bj qualifying words and pluases such as tint pa”fu 

geismay obtrude their limbs in leason, or any thing of tin ' 

theie will bo no oiul to disputes IJut if it bo onco hel t 
passenger has no light of ictioii against a Kailway 
injuries suffeied to any part o' Ins person voluntirily P 
tho moment the injury was inflicted outside tho carriage ^ 
future uncertainty is dispelled, and I do not doubt a vast 
ot litigation willbeavirted I cannot 

sound, that a pavsengei is in any hotter c ise if ho puts a ^ 
inch of hi8 person onl\ outside the carritgo, thin if he B ^ 
yard of Inmself ontside It any dislmctiona of that ® 
adiiiismble at all, I should say •'touco that this is a case m 
tho plaintiffs were entitled tu the full benefit of them 
not beliovo tliat oven the scLond pHintifT was stmduig 
tho carnage as the di fondant contends I am 
to accept Ills own account of the manner in which be 
so seriously hurt I do not attach any weight to the <*' ^ 
ltd by tho defondaut Company to jiroro tint he had opeu^ 
door and was standing with \iitually his whole arm 
Carnage I do not think tho witne'^aes who sjieak to 
haie been in tho least likely to linac obsirvcd what 1 
plaintiff was doing Besides had ho bei n so k 

door open and facing tht approaching tram, I can hard 
that he would notliaio noticed tho swinging fjtiff iJ 

drawn hmisflf into sahty The cist of the hrst p‘ 
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plain. I have no doubt thnt he his spoken fcho tiuth lam Dnliabliji 
quite prepirod to accept las story and his brother’s measure- Sikhidaa 
ments I will tike it to bo thofactthathiaarm wisnot more than GJ p Ey 
five inches or so it most outside the window According to the Anoa^Ranu 
principle upon which 1 am deciding, that makes no difference at t 
all His irra ought not to have been outside at all, not the ^ ^ ^ 
fraction of an inch Now iccepting the principle as the basis of 
this rule of law, that a passenger must travel inside and not 
outside hi3 compartment, and therefore that if ho does travel 
outside, he does so entirely at his own risk and the Company 
cannot bo bold bable for any injury which he suffers m con- 
seauence, it comes to this, that a passon^er who gets injured 
owing to putting am part of his person outside his carnage is 
gnilty of contributory negligence And it would follow that 
where the plaintiff admitted that he had incurred the injury in 
this way, no matter what negligence there might be on the part 
of the Company, ho would have no caso to lay before a Jury 
The Judge would be bound to enter a verdict for the defendant 
oil tbe pleadings And that I take to bo the true law, notwith- 
Rtanding the apparently conflicting dicta of many oC our most 
eminent Judges to which I have aheady reterred Supposing I 
am wrong here, and that this i« a case which in England ought 
to be left to a Jury, tneu the further question w ould arise, whether 
tne accident was caused bj tbe negligence of the plaintiff in 
putting himself m a position of risk, or to the neghgenco of the 
defendant In this particular case wore that question to bo 
tried by roc as it would be tried by an Ordinary Jury, I should 
hesitate long before I decided that the plaintiffs were not entitled 
to compensation I am pretty sure that any average English 
Jury would find that they were And if I were not bound bj 
any rule of law such as I have emmenated which restricts the Com- 
pany’s habilitj for accidents, to sach as happen to passengers 
inside their compartments, were I merely to treat the case on 
general principles of ordinary prndence and average conduct I 
think that I should find that the accident was caused b\ the 
negligence of the Comp my, and not by the negligence of the 
pKintifTs Ido not feel at liberty to give effect to that strong 
leaning of my own mind I cannot resist thocon\iction tint the 
principle upon which the defence to this claim is based is the 
true principle And while on the one band it may appear to 
M ork great hardship on those unfortunate mou on the other, any 
derogation fiom it, (il lb roilly bo the law, asl beliti L that itis) 

70 
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So thit perlnps tno same instinct of self preservation lias not 
t been developed m tho avenge Indian passengei Bills 
the Company to know and lec! on With this ’’ 

Ihe point IS of vitil impoitance to the defendant Companr 
and to all Kailway Companies in this country, it is essential flat 
they should have a clear decision upon jt, a decision too upon tl e 
pi inciple for which the defendant hore contends -I he true is'oe 

comes to this, is tho defend int Company liable forii juries caused 
to any part of a passenger which is outside the can nge in whid 
he IS travelling’ io decide the case upon any other ground, 'in'' 
ground less sharp!} defined than that, would defeat the olject 
with which alone, I believe and hope, the defendant Conipitif 
has conte*ited tho plaintiff s claim In my opinion the defei dant 
IS not liable I cannot nlutfle anaj the principle of this dec) 
Sion by any qualifj iiig words It must stand or fall upon its off) 
principle And that principle, if it be good law, would seta 
questions of this kind for ever at rest If Couit attempt to refio 
upon It by qualifying words and phiases sucli 'is that 

gors ma} extrude their limbs in reason or anything of that kin 
there mil be no uul to disputes lint if it be oncoheldt a 
pawengcr has no nght of ictioii against a Itiilwo} Ooiup°^ 
injuries stiffeied to any pait of Ins person voluntarily plac 
tho moment the injuiy was inflicted out®ide the carnage 
future uncertainty is dispelled, and 1 do not doubt a vast 
of litigation mil be aitrted I lauiiot allow, if the prionpe 
sound that a passengei is m any better ciso if ho ^ ^ 

inch of his person oiilj outside tho cariiigo, than 
yard of liiiiiself outside If anj distinctions of thfit kiti ^ 

admissible at all I slionld say "t once that this is a cise n' 

tho plaintiffs ere entitled to tlio full benefit of them 
not belioio that oven the scooad plaintiff nas 
tho carnage as the d f« ndnnt coiitonds I quite I 
to accept Ins own account of the iiianner in which he canie^ 
so soriousl} hurt I do not attach au) weight to the c'l^ 
led bj tho defendant Compaii} to jiroio tint he had opc'’^ 
door and was standing with iiitnall} hi 3 whole arm I 

carnage I do not think the witnesses who spe ik to ll i* ^ ^ I 


Iiaie been in tlu least likely to haie observed wl at the 
plaintiff was doing Besides had he bet n so standing 
door open and facing tin ajiproaching train, I can hardly^ 
that ho «oiild not hast noticidtho ^winging U 

drawn himself into safttj 'Ihecisi of the first p“ 



TRAIN OYEESnOOTING ILAIFORM — PAD LIGHTING. 555 


Meiers G C Paul and T Sto\oe and Bahoo Obkoy Churn Woodbouee 
Bosr for Appellant. c is E Ry 

Mr F Fcrgn‘:son for Respondents 
iliCpHErioN, J —The appellant in this case was the plaintiff in 
the Court below, and sued to recover damages from the defend- 
ants for injuries received by him while travelling as a passenger 
on their line of railwai 

On the evening of the 2nd December 1866, the plaintiff was a 
passenger in a train from Mntlah to Ballygunge, which is a 
station intermediate between the railway termini at Mntlah and 
Calcutta The train reached Ballygunge about 6 30 p m, when 
it was qnite dark The plaintiff was tiavelling in a first class 
carnpge in companv with two gentlemen, Mr Schiller and 
Captain Jervis On tho tram stopping at the station, Mr Schiller 
and Captain Jervis got out, opening tho door of the carnage 
for them«elves The plaintiff proceeded to follow them He 
was m the act of putting his foot to the ground when Jervis 
called to him to take caro as the tram was moving At the 
same moment almost Jus foot tonchod the ground and he felt 
that the tram was moving back In the darkness, he could not 
see the platform distinctly, and being afraid to alight, ho tried 
to stop himself and to recover Ins position on the step of the 
carnage In attempting to recover himself, he slipped and 
fell between the platform and the tram The consequence was 
that his leg was broken, and ho received other senous injuries 
As to these general facts there is no dispute 
The plaint alleges th it the accident was caused by the negli 
gence of the Railway Companyi— 

Firstly, in not keeping the station suQiciently lighted , 

Secondly, in ‘^‘^so negligently attending to the place wliorooii 
passengers had to alight that the same was unsafe for pas engtra 
alighting , and 

Tltrdlu in putting the train in motion is the plaintiff was 
ihghting, and without notice to him, after tho tram had stopped 
for the purpose of allowing passengers to alight 
Ihe defendants in their written statement, deny that tliere was 
any negligence on t! oir part, and plead that the accident was 
attributable to want of can ind ordinin prudeuie on the part 
of tho plaintiff 
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would expose all Railway Companies to unfair risk, hanssmcDt, 
and expense There are two sentimental sides even to tins par 
ticular case, though Railway Companies are httio m the habit of 
expecting still less of receiving sentimental mdulgonce 

I must therefore hold looking to the peculiar obligations under 
which a Railway Company lies, essentially, as I understand con 
tractual obligations, that their liability in these two suits ii dis 
charged by the admitted facts that the in]uries complained of 
could not have been suffered had the plaintiffs remained inside 
the carnage in which they were travelling It therefore become^ 
unnecessary to go into the question of damages 

Looki ig to all the circumstances of the case beanng in tnmd 
that it IS a new point, upon which the plaintiffs might verr 
reasonably have expected in tins country, it any rate, to succeed 
looking too to the mpines they have suffered, I think that it- will 
be fair while dismissing their amts against the defendant Com 
pany to leave all parties to bear their own costs 


Sutherland’s Weekly Reporter, Vol IX. Poge 75 

CmL RULINGS 

Before The Son’ble IF S Seton-Karr and 
A G Macpheihon, Judges 
Me F WOODHOUSE (Plaintiff), Appellant 

V 

THE CALCCTIA AiVD SOUrH EASIERN R VibU 
COMPANY (Duendants), Respovdfnts* 

Jlailtray accide tt-~Ne(jliyenee of Jtatliray Company— 

ri 0 plaintifT was a passenger trwclliug on the dcft-ndints rs' 
nnd received eevere injuries from fall which ho eipencncc 1 m '' 
upon the platform when the train stopped 
JMd that the Railway Company was K°'fty o£ negligence ii‘ ^ 
ing the Station properly lighted in allowing tho tram to over* 
Station and m ii t warning the ilaintiR against alightm? 
the hijarios snstainetT by the pluntill were caused ® c*rf 

m question and that the plaintiff did not by Ida own want 
contrihnto to tl o accident — . — ' 

• Case No 151 of JS**" Pe|,ular Appeal from a <l« «ion r®*"’ ’ 
oftheSA-rorgunnsh^, dat 1 (he 18th \pnl ISO? 
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It seeras to us tliat a Railway Company can scarcely be gmlty Woodhonse 
of any more gross or dangerous negligence than to leave m dark- ^ ^ -r 

ness a station which m such n condition that a wall 15 inches 

wide with a drop of 5 inches to tlio earth on the further side of 
it 18 all that passengers have to alight upon We think, however, 
that the injuries which the plaintiff received aie not proved to 
have resulted from the condition of the platform There is no 
very distinct evidence on the subject but the conclusion at which 
we arrive, on the whole, is that tho carnage from which the 
plaintiff attempted to descend slopped, not opposite tho unfimsh 
ed portion of the platform, hut opposite a portion which had 
been completed, and was in good ordct Mr Pendleton, the 
Agent of the Railway Company, swears that, on the morning 
after the accident, he examined the platform and a spot about 
20 yards from the Calcutta end of the platform w as pointed out 
to him by the Station master as that at which the accident occur- 
red But Mr Pendleton himself was not present when tho 
accident happened, and what the Station master told him is no 
evidence— especially as the latter was not called as a witness, 
although (as Mr Fergusson who argued tho case for the respond 
ents told ns) he was present tn Court at the tnal Mr Pendlo 
ton, however, says, speaking from what he himself saw on t! e 
morning of the 3rd of December, that from the Calcutta end ot 
the platform to the commencement of the now platfoim, which 
he supposed was about 200 feot, nearly the whole of the platform 
was m good order As Mr Schiller and tho engine driver agree 
m laying the scene of the accident close to tho Calcutta end of 
the platform, we cannot say it is proved that what occurred was 
owing to the improper or unsafe stale of the platform 

But it appears to us to be proved conclusively that the station 
at the tune of the accident was most insufiiciently lighted and 
that the negligence of the defen lants in this lespect was one of 
tho mam canses of the plaintiff s falling as he aid 

Wo think the reasoning of tho Judge below on thib point is 
V cry fallacious It may be true that Schiller as he entered tb 
station, could, notwithstanding the d“ kness, re'‘ognize the build 
mgs sufficiently to know tliat lie had anived at Ballvgnngi. 

It may also be true that, after be got out of tho i image be 
was able to see, to some extent what tho plaintiff did All thi 
howevei, he might have very well done if there had not been a 
light of any sort m the station First class carnages, moreover. 



556 BESPONSIBlLirr as OAEBIEBS of PASSE^GEK'? 


Woodhonfle 
C & s F B7 


The Judge, who tned the case ■without finding is a fact that 
the stition was properly lighted, oi that the condition of the 
platform and station generally was such as it ought to be was of 
opinion that neither the condition of tho station nor tho want of 
lights caused or aided in causing the accident He heldthat ttie 
accident was to be ascribed primarily to the moving of the tram 
ns tho plaintiff was in the act of alighting , but be held that, st 
the time the plaintiff tned to get out, the tram had not stopped 
for the purpose oj allomug passengers to alight , that tho plaintiff 
had no sufficient reason for supposing it had stopped for that par* 

pose, that the defendants were justified in patting the tram m 

motion when they did, that there was no negligence on the put 
of the defendants such as to make them liable for damages and 
that there was such want of care and prudence on tho part of ti® 
plaintiff as to disentitle him from claiming damages 

The suit was accordingly dismissed with costs 

In appeal, it is contended on behalf of the plaintiff that th® 
accident was caused solely by the improper moving of tho tfji‘' 
after it had once stopped, the want of lights, and the dangerou® 
state of the platform, that, at the time tho plaintiff began 
alight, he hid ever^ reason to believe that the tra^e os 
stopped for the purpose of allowing passengers to alight , Iha* 
if the tram had not then stopped for that purpose, notice shoo 
have been given to tho passeogeis that the tram was about 

be backed and that the tram ought not to hove been put i® 
motion without sucli notice 

As regards tho question of the unfinished and dangerous ‘fit® 
of the platform, we think it is verj clearly proved that ft 
portion of the platform was id an unfinisbod and most 
state, and that the Railway Company was guilty of the ^ 
negligence m allowing a platform in suoh a condition to be u 
at all, mtliout lisving taken the most amplo precautions o 
tho way of lighting and otherwise, for tho safety of persons n ^ 
their railway 4 Jlr Sh inks, the Acting Agont of the ^ 

Company , says ' In December last, tho facing wad oI d o * 

‘ (» e , platform) was complete At the back of tho 
" was carthnork up to within 5 inches of tho lop of 

Tho thickness of the wall is 16 inches * # * arl 

“ pmg out of a c irri igo would first stop on to tho brick « * 

“ then on to the o*rlh ” Mr Schiller’s evidenco is to ^ ® 
purport 
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It seems to ns ttat a Kailway Company can scarcely be guilty Woodhoose 
of anymore gross or dangerous negligence than to leave m dark- ^ 

ness a station which in such a condition that a wall 15 inches 

wide with a drop of 5 inches to the earth on the fuitlier side of 
it IS all that passenger^ have to alight npon We think, however, 
that the injuries which the plaintiff received are not proven to 
have resulted from the condition of the platform There is no 
very distinct evidence on the subject, but the conclusion at which 
we arrive, on the whole, is that the carnage from which the 
plaintiff attempted to descend stopped, «ot opposite the unfinish 
ed portion of the platform, hut opposite a portion which had 
been completed, and was in good ordci Mr Pendleton, the 
Agent of the Railway Company, swears that, on the morning 
after the accident, he examined the platform, and a spot about 
20 yards from the Calcutta end of the platform was pointed out 
to him by the Station-master as that at which the accident occur- 
red But Mr Pendleton himself was not present when the 
accident happened, and what the Station-master told him is no 
evidence— especially as the latter was not called as a witness, 
although (as Mr Fergusson who argued the cose for the respond 
ents told us) he was present m Court at the trial Mr Pendle- 
ton, however, says, speaking from what he himsoU saw on tlie 
morning of the 3rd of December, that from tbe Calcutta end oi 
the platform to the commencement of the new platform, which 
he supposed was about 200 feet, nearly the whole of the platform 
was m good order. As Mr Schiller and the engine drivci agree 
in laying tbe scene of the accident close to the Calcutta end of 
the platform, we cannot say it is proved that what occurred was 
owing to the improper or unsafe state of the platform 

Bat it appears to us to be proved conclusively that the station 
at the time of the accident was most insufficiently lighted, and 
that the negligence of the defendants in (his lespect was one of 
the main causes of the plaintiff's falling as he aid 

We think the reasoning of the Judge below on tlii^ point is 
very fallacious It may bo true that Schiller as he onterid tin. 
station, could, notwithstanding the daiknoss, re^ognwo the build 
mgs sufficiently to know that he had ariived at Ballvgun 'i 
It may also be true that, after he got out of the <. image he 
was able to see, to some extent what the plaintiff did All ihi' 
howevei, he might have very well done if there h id not 1 een a 
light of any sort in the station First class carnages, moreover. 
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Woodhonse usually carry lights, and it may bo tliat tho light from thi 
C&s'f Hy carriage in which he had been trivollmg showed the plaintiffs 

position more distinctly than it would* otherwise have been 

visible 


The night ^^was dark and smoky/’ as tho engine-driver 
field says by wav of excase for having overshot the station 
there v ere no lights of any description in the station, save what i« 
called a reading lamp*’ in the Ticket office, and two common 
hand lamps (such as railway officials of the like class genenlh 
use), held by tho station master, and tho peon respectively The 
guard of the train, no doubt, had a lantern too, but thatrciH' 
docs not affect the question of the sufficiency of the station hgbt 
especially as it is in evidence that neithei the guard nor hts lamp 
had left the brake van at the time of the nccidont Some attempt 


hn« been made to show that the reading lamp was so placed as 
to he of use in gmng light to the platform It is very donbtfi 
whether on tho evening of the 2nd Docombor 1866 it was so 
placed But, granting that it was, it still remains whoHr 
impossible for us to say that oven supposing the platform 
hvie been in good order, tho station was lighted 
degree to such an extent as the safety of passengers doman 
It IS not enough that the lights should be sufficient for 0 
Hallway Company and their own soivants who know thopr».m* c 
they must be enough to guide and direct strangers who 
unacquainted with the station See Mnrtin v Great Aor 


Katlnay Company 0) , 

In the present instance, the station was practically left m J 
dark, so far, at any rate, as the plaintiff was concerned ^ 

darkness was, it seems to us, of all things the moat likely ^ 

the plaintiff, firat to hositalo on tho step of the earns t,oni 

to fall ns ho did It may bo easy enough for a nnn to step on 

railwaj platform from a moving train when ho can "eo win 

ihout, but It IS a aer 3 different thing for him to take a simi 
stt p in the dark, especially if he is ignorant that tho trim ^ 

jintion The plaintiff says " I was looking tow irds tl o gf ° ^ 

‘ I was not aware that tho train liad got past tho pi ^ 
‘ could not see the platform whon I looked down, f 
there was a platform bocauso two othois had got out ^ ^ 

“ IK t soo tlio ground I could not poo an} thing ’ And 
eays “I do not know nhother tho tram hud stojped 


(1) ir c n 180 
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" Schiller and Jervis got out It had stopped when I got out Woodhouge 
“ 1 know that the tram must have stopped^ because it as backing ^ 

“ when I attempted to get out No donbt, it had stopped some — . 

‘time before that I did not know it was backing until I put 
“ my foot to the ground” Lite plamtiff m the belief that the 
tram was standing still commenced to alight He could not see, 

Owing to the darkness, that the tram was moving slowly 
backwards Just as he was about to put his foot on the ground, 

Captain Jer\ is called out to take care, as the tram was backing , 
and, almost at the same moment, his foot touched the platform, 
aud he felt the motion, for which he was anpiepaied when le 
began to put bis foot out in ordei to step on the ground Taken 
by surprise m this manner, it is in no degree wonderful that he 
hesitated, and wished not to complete the step which he had 
meant to take, and try to lecover his footing on the carnage 
Had the platform been lighted, as it should have been, he would 
have «een from the first that the tram was in motion, ho 
would have seen and undei stood what he was about, and be 
would have had that confidence which one acting in the dark 
could not have 

Then, was there anj negligence on the part of the defendants 
m hacking the tram when and as they did ^ 

"We agree with the Court below m finding that, as a matter of 
fact, the tram, at the time when the plaintiff attempted to get out, 
had not stopped for the puipose of allowing passengois to alight 
But we do not concur in the view apparently taken by the Lower 
Court On the question of negligence as connected with the oior- 
shootmg of the platform bj tfao tram. Wo Iiai e no doubt what- 
ever that the mere fact of a tram overshooUng a platfoiTn, at winch 
the driver has orders to stop, is in itself jiritna facte evidence of 
negligence Under ordinary circuinstaoocs, if there are proper 
signals and the engine and lails are m good working ordei, i 
careful driver has not the smallest d fficuUy in stopping a light 
tram, such ns that in which the plaintiff was travelling at the pro 
per moment The Judge says that it is a coniuion occurrence for 
trams to oveishoot the luaik and then tnoio bark J his inai bo 
true, as it is also doubtless true that railway officials aio 
frequently guilt} of very gro«s irregolanties and neglect of duty 
whereby they needlessly endanger the lives of hundrtds of pas- 
sougers But tho negligence is none the less uegligonco, and 
none tho less culpab’e, Viocuise froqiientlj roprafeil 
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Woodhonse Wo do nofc me«in to say that the overshooting of a station mar 
, ^ s' E Ry perfectly excusable, and the result of cncamstances wlucb 

— may defy the eSorts of the most cai eful aud skilful of drivers , for 
example, it is well known that, id certain states of the weather 
the rails are m such a slippery condition that the brakes and other 
means ordinarily used to stop the tram failed to produce that 
effect In the piesent case, however, there is really no rea'on 
given for the tram not having stopped when it ought to have done 
bo Ihe driver can assign no better reason than that it wasdark 
and smoky— a reason which, with reference to the same place, 
probably would apply equally to almost every other night duricg 
the cold season, on winch thero did not happen to be moon light 
But the driver mentions a fact which may possibly bo the rea 
cause of his hav mg been too late in polling up — the fact, iiarncl/, 
that theie were no proper signals in use at the station 
(and ho is confirmed by Mr Shanks) that there were no « 
signals, and no regular signal post at the station, but tbit ® 
custom was to bold up a green light at the end of the sta xw* 
Without saying that the want of proper signals was ® 
reason why the train over shot the station, we bad * 
sufficient excuse for the ovcrshooticg is proved 
that the defendants were guilty of negligence, 
that the tram oveishot tho platform That it did so over® 
the platform was unquestionably tho pntnary cati^o e 
disaster which befell the plaintiff But, supposing 
no negligence, the overshooting of a station is on 
which necessarily is likely to produce groat danger to 
who are about to alight, and the least that a Ilathvny 
are bound to do, if such an event does happen, is t" 
every possible means to divest the occurrence of its 
consequences One obvious precaution is to warn pi® 
to Bit still, and that tho tram is about to bo backed , an , i 
case DOW before us, wo think thero was groat neghgenee ^ 

pirtof tho sorrauts of tho Badway m not warning the P ^ 

and other passengers that tho tram was about to move, 
they must keep their seats Tho carnage in which the 
vv as seated was drawn up opposite to the platform w 
sengers usually alight 1 lie sen ants of tho Compauv 
to have ‘•ecu, that, during tho fow momtnts that the 
still, two passengers got out If it was inisafo or jp n , 

to get out then, thty should have boon jirevonted froui ^ 
or warned not to do it But no objection whatciof 
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when Mr fccbiller and C-^pIam Jervis alighted What, then, was Uoodhon 
the reasonable and natural coarse for the plaintiff to pursue c 8*E r 
under the circumstances ? Ho knew nothing of some of the car »— 
nages haMng gone beyond the end of tbo platform, or of the 
intention to back the tmm into the station , he felt that the car 
nage had stopped , ho saw two fellow passengers get out safely 
and without any objection or remonstrance on the part of the 
railway officials Why should he have doubted that the right 
time had come for himself to alight ? Was he to sit still m his 
carnage and say to himself, ** Though the tram is at a stand still 
“ opposite to the platform, and though the e passengers have got 
ont and gone away safely, I am not actually certain that the 
tram has stopped in order to allow passengers to alight , there 
" fore, I shall sit until some of the railway officials come and tell 
“ me it IS safe for me to get out f ” Such a course would have 
been entirely contrary to the usual practice of travellers either in 
this or in any other country— and certainly, upon the evidence, 
wholly contrary to the usual practice (apparently never objected 
to by the defendants) of hrst class passengers upon the defend 
ants’ line The plaintiff s case is not even that of a person who 
himself opens the door of a railwaj carnage and is the first to 
step ont for liere the tram was actnally it a stand still , other 
passengers had opened the doors and had alighted safelj and 
without any indication on tl e part of tl e railway anthonties 
that they ought not to havo dono so , and the plaintiff had no 
notice, and no reason to suspect, that the tiaiu was going to bo 
moved back We say bo had no roaeon to suspect the train w is 
about to move, because the plaintiff swears he ne% er heard any 
whistle , but, even if ho had board il, it would be impo«<!iblB for 
us to say that it would necessarily have conveved to his mind 
the information which the driver intended it to convey e 
thmk that, as the tram bad stopped, and as the other passengers 
had got out safely, and there was nothing to lead any man in 
the exercise of ordinary care to suppose that they ought not to 
have dono so, the plaintiff was justified, and acted as any 
reasonable and careful man would have acted in thinking that 
the proper time for alighting had arrived We thmk there was 
no such want of care or prudence on tho part of the plaintiff as 
to disentitle him to damages 

It IS not because possibly, the plaintiff imght have exercised 
more care than ho did, that therefore his right of action or his 
remedy is barred. Nor oven if there had been a certain amount 
71 
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of negligonce on iiis part, would that necessarily bo an answer to 
Ins claim ’ The question really is whether the plaintiff didoi did 
not exercise ordinary care Davies v Maun In a recent case 
Stapleij V Tlte London, Brighton, and South Coast ifflihray 
Company (2) the Court of Exchequer refused to disturb a 
verdict for the plaintiff, although the person injured had 
been guilty of far greater negligence than could possibly 
be attributed to the plaintiff in the present case, eren 
supposing there -was some want of care and prudence in whit he 
did. In that cise,the negligence on the part of the Rail was was 
that a gate at a level-ci o<5Sing was left open, and the gatekeeper 
was absent, at a time when an express train was overdue The 
person injured passed on to tbe lino, and was knocked down bv 
the tram which came np at the moment. A verdict was gneo 
against the Railway Company , although it was proved that the 
person injured might have seen the tram approaching, if he tad 
thosen to look 

We have some difficulty m dealing with a case like this whe» 
numerous questions of factaro so closely mixed up withqiieshoiis 
of 1 iw. The rule we apply is that which has been acted on la 
many cases m England, and is stated by Rnis, C J., in expressing 
the opinion of the majority of the Judges in the case of Seu Ti 
London Dock Company(?) where he said '* There mu«t be rea« 0 fi 

“able evidence of negligence But, when the thing is shown to ® 
“undei the management of tbo defendant or his servants, sc 
“ tlie accident IS such ns, in the ordinary course of things, 

“ not happen if those vvlio h ivo the miinugementuso proper cari, 

it affords reasonable evidence, in the absence of explauiu®^ 

“ by tho defendant, that llie accident arose from want of csf® 

On the whole, we think \liat the Railway Company was^' J 
of negligonce in not keeping tho station properly Iigbtv , ^ 
allowing the tinm to overshoot the station, and in not 
tho plaintiff ugunst alighting and we think that 
sustained by the plaintiff were cnu*ed by that negligen«‘ 
that the pi untiff did not, by his own want of caro, conin u e 
the accident 

There rt-mains the question of damage** The evidence on 
point is not so satisfactory or pnciso ns it might hive ‘’‘J 

IS, however, undoubtedly proved that the nlainti ff, "t ■ 

(2) 1 L 11. 1 f 21 
(3) U L.J tu 220 


(I) 10 M A W M8 
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of the accident, was a Bill Broker, with a good business, and svoodhouso 
making % considerable income; that the effects of the accident q g e By 

were cuch as to disable luiri wholly fiom work toi four or five 

months , and that, oven after that time, he would not be able to 
attend to business so fullj or profitably as befoie Whenue 
consider, in addition to tins, the amount of personal suffering 
he has gone through, and the fact (deposed to by Dr Macnamara) 
that there will probablj always bo a stiffness of the leg which 
was injured, we feel assured that wo aio not assessing the 
damages too much in the plaintiff s favor when we assess them 
at Rupees 10,000 

think the decree of the Court below ought to be reversed 
and that i decree ought to bo gi\in for the plaintiff, with 
Rupees 10,000 as damages, and all costs (as in a suit for Rupees 
10,000), both here and in the Lowci Court 
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•llie legitimate occasion for Section of tlio Civil Procetl irc Code 
(■\IV of 1882) IS ahen on examining the evidence ns it stands some 
Inherent licuna or detect becomes apparent and not where a discovery 


GREAl INDIAN PENINSULA RAILWA? COMPANY 
(Defendants) 

Civil Procedure Code (Ael XIV of 1882) Sections SbS 622 — i^iseorcry 0 / 
fresh eritfei c«— ioc/ e» — A’syhye icc— Dismistnl of aj/pheation for re 
tn>i — Additional evidence on appeal — Etidence titen prehmifiary to 
fieartn^ 0 / appeal on H e merits — Smifor damages for try tines ok rail 
i ay — Appeal deexded not ox ettlenee at tnal but on oieemrtions of 
Judges at pretentalion of scene and etents of aeeident on anoilernxght 
iJon that on 11/ tc/ <t«i lent occurred 
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*s niadc outside the Court of fresh evidence and the application is made 
to import it that is tha subject of the sepii nte enaLtraent in Section 
, Section 623 c'cacts very strict conditions, so as to prevent litiganti 
being negligent and enjoins the Conrt to regmre the facts as to 
absence of negligence to be stnctlj proved Where the defendants on 
the day after judgment had been given against them discovered tret 
evidence ivhich with diligence thej might under the circumstaucoshare 
obtained before or during the trial of the suit, and even after enth di' 
coTcry delayed for two weeks before making on application for reviov of 
Jodgmeut , ^efd that the application was rightly dismissed 

On an appeal on the merits of the case being filed the appellate Coort 
without recording any reason as required by Section 568 of th hode 
nflowed such further evidence to be taken, not after the appeal on tl« 
merits had been heard and the eMdence ns it stood hid been esummeo 
by the Judges but on special and preliminary application IfrW the 
appellate Court bad no Jnnsdiction to admit the additional eii 
that It was wrongly admitted and must be disregarded 
T,be plaintiS sued tbs derendaots, a Kailway Company, for damag®* 1^' 
injuries sustuncd by him when alighting from a carnage winch ortrs 
the platform of a station at eight, and the evidence on the fjuc«t'oa® 
what Iiglit there was either natural or artificial on the night m 3“®* 
tion being conflicting it was auggested during the hcariHfJ of thera'® w 
apjeil and agreed toby the counsel for the parties tbittl*® Jn 
should visit the scene of the accident under cooditions 
nearly as possible to those which prevailed when the ptaintifl 
bis injuries Ibis was done, tbo Judges and the legal advisers o 
parties wont to the station where a presentation of tbo scene end 
of the accufent was gone through by which the Judges were can * 
make a tiioruuj^Ii iiucstigation of the material conditions 
the accident TLcj formed their own opinion on the question o 
BUfTiciency or otherwise of the light and gave Judgment m acco 
with them, roTirsing the decision of the Court which tned the ra*® 
nelil that BDcb procedure was illegal The result of it was 
appenf was decided not on the testimony given at the trial 
took place on the night of the accident hj tlic Judge’ 
vihiit they eiw on another night altogether , m d the decision l>» 
was set iiaidc, the Judgment of the first Court being restored. 

ArrEti. from n Judgment and decroo (Dcctinbcr 23rd> 
of tbo High Court at Bombajr winch reversed on appe^^ * ^ 
ipont and decree (July 1 Uh, l90i) of ono of the 
gnmo Court sitting m exercise of the Original Cud Jun* ' 

of the Court. vtVvt’'' 

nio suit out of vvliicli this uppoil nrosp was hrongh 
appellant for datnages for injuries sustained by bn® 

March 1003 through the ntgltgenco of thorfjiondeiitCoTu^p ^ 
For the purposes of the nport Iho facts are siiflicienllv * * 
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their Lordships’ Judgment 'Ihe plaintiff stated in hie plaint KesBowji 
that he was emplo\ ed b) several Mill Companies m Bombay as 
ranccadam, and in thi course of his evidence in the case he G I P 
stated that he lost Ills bu'iness \Mth these Mill Companies and 
therefort, his income in conseejnence of the ’njuries he received 
through the defend int’s ncgligencL At the trial of the case 
on the original side of the Kigh Court (Tiabji, J ) tho plaintiff 
on i4th July 1904 obtained a dtLioe for Us 24,000 as damages 
On 23th Julj 1904 the defendants applied for a review of 
Judgment, on the ground that since the Judgment was delivered 
namely on loth July 1*'04, “they had di«eo\ered new and 
important mattei and evidence which after the exercise of due 
diligence wua not witliin thoir knowledge and could n^'t be 
procured at the time when the decioo was passed ” 

The new matter and evidence referred to related to the citcnm- 
stances under w Inch the plaintiff was dismissed from his employ- 
ment a« muccddum of the Century Spinning and Manufaoturiug 
Company, the Textile ilanufactunug Cunpanj, and the Bombay 
Dyeiug Comp my , aud the atUd ivit and documents filed with the 
petition for review stated ‘ tint the plaintiff had been dismissed 
from hia employment with the Companies abovenamed at the 
beginning of January 1904 for reasons not in the remotest degree 
connected with the alleged accident on tho ruhvay," thus 
contradictiug the plaintiff's o\idoiice iittlie tiial of the case 
'ihe application foi review was dismissed on 4th August 1904 
On 11th August the defendants ippcalod on the whole case 
from the Judgment and decree of Mr Justice Tvabji In para- 
graph 25 of their memorandutn of appeal submitted. 

TTiit under all the circumstances of the case they should bo given an 
opportunity of adducing evidence to show that the plaintiff was dismissed 
from his employment by tbe said Mills owing to complaints regarding his 
receipt of illegal gratihcations or defalcations and not because of his in 
ability to attend lo his business owing to bis injuries, more specially 
having regard to ihe facts that the said cvideiico to a large extent consists 
of letters written by and to the S dicitors of tho plaintiff and presumably 
m tbeir possession at the time of the trial and not disclosed and that the 
learned Judge largelj based lus Judgment upon the tact that he consider 
ed the plaintiff to have given his eiidence fnnklj and «poke the truth 
to tbe best of his abiJity, thn*- p»j-.ing the saine questions which were 
sought to be raised by the review 

On 27th September 1904 the Jefendmls applied to bo allowed 
to produce further evidence on the question raided in the above 
paragraph, and their application was on 30tU September granted 
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by the Appellate Court , bat no reason as required by Section 56S 
of the Code of Cm! Procedure wis recorded for allowing sneb 
further evidence to bo given 

The ftirthei evidence \>as taken and was commented on in tbi 
Appellate Couit (Sir L Jenkins, C J and BAicniioi, J) its 
effect being stated bj the Court tobo^tliere is an end to ibe 
possibility of relying upon the plaintiff’s tostimnn} ” 


1 he Appellate Court adopted the same conclusions of fact on 
the merits of the case as tho 6rst Court had done, namel} that 
the carriage did overshoot the level of tho platform, that tbe 
stoppage of tho train was an lavitation t > alight, and that tbe 
plaintiff’s injuries wo*^ leceived by a shock or faU on alight ni; 
and not bj a fall after ho had a}igiitcd But they considtrcd 
that tho'io facta 


though n necea nrj ground work of the phintiff* cs'C do not f 
themselves aiifl ce to esiablisl negligence against the Cimpiny 1*“ 
c8'<ciitial for the plaintiff to go further and show that tl e sunitio m 
which he wa pi iced by tin, uiTitiijon to alij,hl at the piitieiilar 
posed 1 im t ) danger \ bteh mas not Msihlc and sppareiil or tl it he if** 
OTitcd to al ght ui on unsafe and iioproper place 

After cuing decisions to show this Jodgim-iit proctOii^J 
08 follows — 

* Tho result of tLc»e decisions bcctus to roo to leave no reasonable oo 
as to wlisc IS the lair upon tbe point m question ifero 
even with on invitation to aligbt iv not necessarily or by itseo ifa 

gence to constitute negligence there must be on tho part of the I 
Company some furti or act or omission wl ich exposes tho passer gf*' ^ 

danger not visible and apparent in other words such o danp'v ^ 
passenger of ordinary caution could not respoiiaihly becipoited to 
In tbe present suit this additional element is alleged by the pia'” 
exist m tins circumstat ce that the siopo was m complete dsrhne s ^ 
his carriage drew up agaiiint It The allegation is denied by the ^ 
ants and their witnesses wlo assert tlist there was snlTcient ^ 
light to allow the plaintiff to descend with safety It iii not bow • 
tliat the Company 0 lamps on the platform threw any rcil 
slope iniether or not there was any daylight ** O” the reronl » 
of great nicety Tl c oral evidence is conflicting and the leiri 
of the Court below fa* apparently decided the point ii/»n a vn” ' ^ ^ 

of tho Almamc which rai not be regarded ns n satisfactory g»' 
train is shown to 1 nve reaehe 1 Sion Station at G* 2 f m {local 
on that clay tho sun set at 6 li If we ad 1 40 niintilcs tl e u" is * , ^ 

allowed for civil twilight it will I e setii ll at tl c calctilnlion »t 
til certain whether ll err was aoy real light or not for cij>on ^ ^ <4 
the nmral of the tram woiil I hr coincidiiit with tl e j 

twiligl t Owing to this diflicully and to tl 0 vital imjHirtatieeo ’ 
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It with certainti, it was sn^fjcstwl that wo should visit llio scene of tho 
accident under ronditimis npproaimating ns cIoatl> as possible to those 
winch prevailed when the pUiiitift met with his inpiries This sugges* 
tiOQ was welcomed b> counsel od both sides, and after coiDrannication 
with the local observatory it wa-< ogreed that on the eveiiing ot the 8th 
December at forty imiiiites after snii'iet the comlitioDs now in question 
would be ns nearly a' possible, exactly reproduced At that time there 
fore, attendeil by the legal adtistrs of both (nrties we visited Sion 
Station w ith the result that we are clearly of opinion that tho plaintiff s 
accident ran«t bo attributed lohia oaii cnroleosnenv and that the Company 
cannot be held liable for negligence By thecourte'-y of the Kitlway 
Company newere provided at Sion with the same carnage in which the 
plaintiff was travelling on the oOth March, and we were thus enabled to 
mabe a thorough investigation of the material couditions accompanying 
the accident In the fir«t place u was noticeable that twilight hnd by no 
means completely ceased so that the plaintiff’s allegation that it was 
'pitch dark mnst be rejected as untrue It appeared to us that a 
passenger of ordinary carefulness would have bad no difficulty m 
alighting safely even though he had nothing but the twilight to guide 
bim But in fact there was a far better light, namely the light from the 
lamps m the carnage and tho neiglibournig compartments of the tram , 
and as It IS admitted, even by the plan tiff liimself, that on the evening of 
the accident the interior of tbe tram was lighted in the usual way, this 
circumstance supplies us with evidence of a very weighty character It 
Tnn<t bo remeiubered that m this country, where the whole side of a 
Pailway carnage is virtunlly an open window, the interior Umps project 
a great deal of light on the land bordering on tie troin, and after repeated 
experiments, made with nUKasonable allowance due to our being fore 
warned, we were eatisbed not only that the gentrsJ lamps of the interior 
ot the tram threw sufficient light upon tho landing place but that this 
place was specially and amply lighted from the lamp of the particular 
Compartment lor the mere opening of tho carriago dooi,tho nece'-sary 
preliminary to deiceiiding, projects tho bgl t of this lamp clearly and 
distinctly on the space, below, and even though that space be one or one 
and a half feet lower than usual, wc feel nosured that no passengpr 
possessing fair eye sight could fall to alight with safety We are 
distinctly of opinion that there was nothing which could be called danger, 
pither concealed or visible Tins opinion receives coiiffrmation from the 
iindiopnted fact that no mishap ocrurred to any of the passengers who 
alighted from the third cla«8 compartment ahead of the plaintiff a carnage 
and who in consequence ron«t have been brought up at a greater height 
above the landing place than the plaintiff though they had a greater 
height to descend it is not denied that they descended safely " 

In the result, the Appellate Court reversed the decree of 
Tyabji, J , and dismissed the emt avith costa On this appeal 
Cohen, K 0 and DeGratjiher for the Appellant contended that 
on the facts of the ca^e which had been adopted by both Courts 
below negligence hud been shown on the part of the Railway 
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KesEowji Oouip'iny IJeferfince W 2 is mado to Sndges v DtrecloTh 
la-ar North London RaxUiay Company G) and London Iwrlh 

O I P By Western Raxliiay Company \ Walker -The additional evi 

dence adiinitted b} the Appellate Court was taken m TioHion 

of Section 5G8 of the Civil Procedure Code it was taken before 
tint Court was m a position^ to saj that it was ‘ required ’ tritbio 
the moaning of that Section, and no reason was recovered for 
t iLing additional evidence It was done therefore witliont 
jarisdiction and evidence was not admissible The findiuff 
upon snch evidence to the effect that it nnde reliance cc the 
appellant’s testimony impossible \%as quite unwarranted 

erroneous The results of the visit o* the Judges trying theop 

peal to the locality where the accident happened was inadmi'S’ e 
ns ovidence m tho case it was not merely a view of tho locaht/ 
but a presentation or rehearsal, of the occurrences at tJ e tnno^ ^ 
appellant received his injunes, at which the Judges as«i 
It was setting up a new c ise, and introducing now matters 
of the ovidooco of the witnesses wlio saw tho accident co 
March 1003, which was tho only legal evidence ns to tl e con 
tion of tho light at tho tune, on which tho Court of Apj ei f 

have acted, and which could not be disregarded in favour o 
consideration of a state <f affairs CMstmg at tho tune of t e 
m\o8tigation on 8th Decembei 1904 All the proceduro a 
local invc‘»tigation was, it was subimttod, null and void 

SxtR rmfay.JT C.andTVrrcWPatHefortheRespoudpnts^^^ 
tended that tho Appellate Court were entitled in their < 
to allow the additional evidence to bo taken tho words o 
5G8 for anj substantial ciaso,”wore wido cnongl 
tins case I ho Court liud jurisdiction to tnko tho c ui^*^ 
did notwithstanding tho refusal of tho npj hcation for t 

Sections 623 and 029 of the Uuil Procedure Code wer rrif ^ ^ 
to TTie Appel'ato Court was right in holding that tin. 
not iioce-sarily cstublish negligence on tho part of 
onts and tho> wore entitled to come t » tho conclusion I i 
was sufllcient light at tho time of tho accident to ena 
appellant to alight safely if he had used dno care and ' ? 

Tilt courio taken by ogrtonunt of tho parties iu 
matter in tho li mds of tho Court fra local inspection 
toasubinis ion to arbitral on I liero was no suggestion f ^ 
aide that tlio circurnstancos at tho time of tho invest ga 


(1) <1874) L. R. 7 n L.SI3 


li) (1003) A C 
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tbe Judges differed in an) na) from those at the time the acci- Kesaowji 
dent happened The Appellate Court wished to view the locality 
to enable them to decide upon tho evidence as to the amount G I P By 
of light there was when the accident occurred Both parties ^ 

agreed and the decision was n} on a question of fact The fact 
that the appellant did not loso his employment by reason of the 
accident would reduce tht damigcs materially the Appellate 
Court was right in deciding that against him and in no case 
should he get the amount given him by tho first Court 

Cohen, K C, replied — The course taken in visiting the locality 
by agreement of parties did not amount to a reference to arbi- 
tration Section 306 of the Ci\ il Procedure Code was referred to 
it was an unwarranted course of procedure 

The Judgment of their Lordships was delivered by 
Loed Eobebt«on — Ihe appellant was plaintiff in a suit against 
tho respondents, for damages for personal injuries alleged to have 
been sustained through their negligence Ho was a passenger m 
a tram of theirs from Bombay to Sion Station, and his case was 
that on the evening m question, tho tram overshot the platform 
at Sion and the passengers, on tho implied invitation of the 
respondents, alighted where tlie trim stopped , that at this place 
it Was dark and there w ere no lamps that no warning was given 
to the appellant that the tram had passed the platform or that 
special care must be taken m descending , that the appellant fell 
heavily, and was seriously injured, and for long disabled from 
business There was no dispute os to tlie nature of the injuries 
The case wont to trial, tho respondents denying liability, evi 
dence was let at great length and tho trial lasted 10 days The 
result was that tho leained Judge who tried tho case gave tbo 
appellant Bs 24 000 and it is sufficieut at present to say that the 
Judgment presents a careful and complete analysis of the evi 
dence 

Cases of overshooting the platform and resulting accidents to 
passengers have so frequently been tried and considered that no 
question of law arises for determination The present case is only 
remarkable because the respondents (in the teeth of the written 
report of the Siou Station 3faster, made tho day after the aeci 
dent, that the train had overshot the platform), maintained at the 
trial and adduced witnesses including this \ or) station master, to 
pro^e the contrary and that the passengers duly alighted at the 
platform Tins fatal course was really to give away the case, it 
72 
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was proved to the BatiBfaLtion, oven of the Appellito Court tba* 
the tram did overshoot, and the respondents, by this perverse 
attitude, were disabled from maintaining any intelligible tbeor) 
as to the conditions under which the passengers actually alightid 
They could not pretend that the passengeis wore warned to tnbo 
care, and all their evidence as to lamps applied to a place where 
the accident did not happen It may bo noted, in passing, that 
the darkness which in fact prevailed is proved by a piece of real 
evidence to which sufficient weiglit has not been given, n’ , that 
when it became known that a man was lying hurt, lights were 
brought from the station 

From the description of the case now given, itisclcirthnttht 
caso was a commonplaco and plain sailing one and rerjiiired no 
deus machtna, and that it was very deliberately initsliga^'^ 
Its subsequent course, however, was destined to ho untoward 
Fourteen days after the Judgment of Mr Justice TunJi tbu 
respondents applied to him for a review of his Judgment, ontbt 
ground that, since the tnal, there had come to tho respoiidonls’ 
knowledge new and important evidence, which was, in short, that 
ono of the employers of tho anpellant said that tho apptlhnt ha^ 
lost the oinploymont of the informant’s firm oiving to causes ua 
connected with tho accident, whereas in evidence, the oppell'*®^ 
had ascribed this loss to the accident 

Now tho Code of Civil Procedure permits such applications 
review on the ground of such discovery, but it exacts vor} 
conditions so as to prevent litigants lying on their oirs when thi) 
ough t to bo looking for evidence — it enjoins the Judge to rtqnirt 
tlio facts as to the abscnco of nogligenco to bo strictly provi i 

and it iniilves the Judge who tried tin. case final on such appbe* 

tioiiF The remedy is allowed (Section 023) to " any person cos 
Bidoring liimsolf aggrieved who from tho discoiory ofaf* 
and important inalter or o\ idtnro, which, after tho exerCi o of 
diligtnet, was not nithm his knoivlodge, or could not he | rod 
od by him at the time when tho doerto was jussod \ 

any other sufliciont rea'<oD " \ml, by Section 020, "t’o 
application shall bo gmutod on tho ground of di-^ourj of p'" 
matter without atnet proof of such nllog-ition " ‘ ^ 

jiroscnt instnnco, tho Jndgo n fused tho npjilicatioii ‘ 

iimniftht tint tlit circumstniicLS rotidi rid it itmdmi 

Tilt npptlLint Ind in his jilaintditioribod him^tlf »» 
off'tNtral Jlill Companies, there w is no doubt of his ' 



TRAIN OYErsnOOTINQ RLATrOTlM — RAD UGHTINO 5?! 


and as to Ins employment , in the witness box he was explicit, Kessowfi 

even copious, as to Ins loss of the agencies in question, to such an 

extent that the Tesponiienta objected to some of his books being G. I P Ity 

produced , he a as cross-examined ou the subject , and this took 

place on 17th June lOO-t, the first day of a trial which did not 

conclnde till 2nd July 1904, and took place at Bombay, the scene 

of the transactions in question 

It IS obvious that if the lespondents had desired to inform 
them’^elves before or even during the trial as to this man’s loss of 
business, all they had to do was to step round and see his em 
ployers , and it would be peaaimteremph if provisions for review 
Were perverted to supply such omissions 

After their failure to get levicw, the respondents appealed to 
the Appellate Court on the whole case, and the 25th reason of 
appeal was that they shonld be given the opportunity of adducing 
further evidence, which had been refused by Mr Justice Tyabji 
On their application for review 

Having got intothe AppellateCoort the respondents gave notice 
of an application for permission to examine the man Wadia, whose 
information had founded their apphcatiou to 3Slr Justice Tyabji, 
and this application was supported by affidavit, just os in the 
Court below The Appellate Court heard the application, and on 
80th September 1904, granted it, or rather, with greater latitude, 
ordered that “further evidence” be taken, and taken it was, 
before one of the Appellate Judges, not merely of Wadia, about 
whom thp application was made, but severil other witnesses 
being examined for the respondents, and the appellant being 
examined for himself 

Now, at this stage the question is iinoer what jurisdiction wos 
this fresh eiidence taken hi the Appellate Courts They had, 
as has been noticed, no jurisdiction to reverse the refusal of 
Ur Justice Tyabji, appeal from his decisiou being excluded by 
statute The 568tli Section of the Code of Civil Procedure can 
alone be looked to for sanction of this proceeding, but when it« 
terms are examined, they will be found inapplicable The part 
of the section which alone is colouiably relevant is ** If the 
Appellate Court requires,” whicb plainly means needs, or finds 
needful, “ anj document to be produced or any witness to bo 
examined to enable it to pronounce Judgment, or for any other 
substantial reason, the Appellate Court may allow such evidence 
to be produced, or document to be received, or witness to be 
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K«ssow]i exatninod ” The section goes on ‘^Whenever additional en 
deucp IS admitted by an Appellato Court, the Court shall record 
HIP Kj. on its proceedings the reason for snob admission 

Non this evidence was admitted by the order of 30th September 
1 004, and that order states no reason for such admission iViwa 
facie, therefore, this was not done under the 568th Section but 
further, the ultimate Judgment of the Appellate Court put« it 
beyond doubt that in fact the learned Judges were simply reuew- 
mg and reversing Jlr. Justice T\abji’s refusal of review, for thej 
frankly narrate that refusal, and go on to say "On the case 
coming up in appeal it appeared to us desirable that the further 
iiiquiiy invited should be undertaken ” On tins phnseolo?; 
" m appeal,” it must be observed that the further evidtnce was 
01 derod not after tlio appeal on tho merits had been heard, ftud 
the evidence as it stood had been exaunnod by the Judges, but 
on special and proliminary application Tins is important, be* 
cauBO tho legitimate occasion for Section 568 is when, on exainm* 
lug tho evidence as it stands, some inherent lacuna or dehvt 
bocoiuQs app iroiit, not wliore a discover) is made, outudo t ^ 
Court, of fresh evidence and the application !•> made to import it 
Tliat 18 tho subject of tho eopai-ate enactmeut in Section 023 
On these grounds, it appears to their Lordships that the App‘‘ 
late Court had no jurisdiction to admit this evidence, that it wa* 
wrongly admitted, and does not form part of tho ovitleneo'" 
this appeal It must, therefore, be disregarded Iho 
however, was necos'ianly lead and commented on, and in 
ness to tho appellant, their Lordships think it right to sdJ t * 
tlioy do not ngroo in the following analysis of it winch w ta 
from the Judgment of tho Appellato Court "Uhe rimlt mar 
staled in a single sentence There is an end to the po^sibi ‘*1 
of reljiiig upon the pIniiitill'H testimony ” 

The npjieal liuv mg been heard on its inorils, there rnsacd ‘ 
it ma) ho hoped, isnn unprccevlentod chapter in appeha^^T^'^ 
dtirc 'I lit Court setios to have adopttd tho mow that the 
had nvt rshot tho platform, nnd to have considored tlmt *’ 
of tho « ase was thy (jticstioii of light, and this question, of eoiir*''' 
was a tompkx oiu, wlmt light caino from tho sk) nn«l "h"” . 

artificml eourcis, tint station lamps having been the art' 
light filled on bj the rc a{>ondeiit« Tho course talen 1/ 
Apjs II ito Court h id Im tier be d» scribi d in thoir ow'i 
“OwiiiR to thin ibfl rull> nti«| tat tho vjhil ,«i|«irloiicr of irttliBff I 
crttuiQl) It TFiM snggostrJ Omt wt oliouM visit Ihu tctsoc of 
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under conditions aj proximalinp as closely as possible to those which pre Kessowj 
Tailed when the plaintiff met with his mjtiries This suggestion was wel Isiur 
corned by Counsel on both side ai d after communication with the local q j p jj, 

obserratorv it was agreed thut on the eveiiing of the 8th December at 40 ' 

inmutes after sunset the eoi ditions now in question would be as nearlj 
as possible exactly reproduced At that time therefore attended by the 
legal advisers of both j arties we visiteil Sion Station with the result tl at 
we are clearly of opinion that the plaintiff s accident must be attributed 
to Lis own careless! ess and that the Company cauuoo he held liable for 
negligence By the courtesy of the Railway Company we were provided 
at Sion with the same carnage in whict the plaiutiff was travelling on 
the 30th March and we were thus enibled to make a thorough mvestiga 
tion of the material couditions accompanying the accident 

The result wus that it became manifest to the two learned 
Judges that "a passenger of ordinary cvrefulness would hate 
had no uifficulty in alighting safely, eien though he had nothing 
but the twilight to guide him But, in fact, there was a far 
better hgbt, namely the light from the lamps m the carnage/ 
and this place ivas speoi illy and amply lighted from the lamp 
o! the particular compaitment 

Ihe practical result was that the appeil wa« allowed and the 
suit dismissed, the case being decided not on the testimony 
given at the trial as to what took place on the night of the 
accident, but by the Judges’ observation of what they saw on 
another night altogethei Their Lordships find it impossible to 
admit the legitimacy of such piocedure oi the soundness of such 
conclusions Even it the question of light could be isolated 
from the rest of the case there was no ground whatever for dos 
pairing of sound results being yielded by a careful analysis of 
the evidence, and, m fact this was demonstrated by the excellent 
Judgment of the trial Judge On the other hand, the method 
actually adopted is subject to the most palpable objections and 
fallacies 

It was suggested by one aitbedeamed counsel foi theresiiond 
onts (m irreconcileablo inconsistence with the leading argument), 
that this proceeding was so remote from regular judicivl methods 
as to constitnto an aibitiation, and that the result was not 
appealable T lieir Lordships do not think tint tlie appellant is 
shiwn to have done anything to exclude his appeal In tho 
Judgment it is stated that counsel on both sides welcomed tho 
"suggestion, -which is thus traced, in its inception, to the bench 
But the " suggestion ” was "that we should a isit the scene of the 
iccident under couditions approximating ns closely as possible to 
those which prevailed when the plaintiff met with his injuries.’ 
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K*<*sowji niejr liOrdihips do not approve o£ such aanggostion, hit 
ovon if it h'ld boon tentatively earned out, it did not ncCO'Sdnlj 
G I p Ej. folIoTv that the Court 'noiiTd ca*>t to the ^^mds tlio legal ondiDce 
in the case, and decide on impressions arising on the concerted 
representation It would be too strict to hold that it is the duty 
of counsel, at tlieir penl, to restrain Judges within tlio enrm 
curtic, and to insist on their abstaining from expenments which 
to some may prove too alluring to admit of adhcionco to legal 
media conelvdcndi 

Their Lordships Mill humbly advise His llajeetj that the 
appeal ought to be 'illowed, the Judgment of the Appellate Court 
reversed with costs, and the Judgment of Mr Justice TrAUt 
restored The respondents will jiay tlio costs of tlio nppod 
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As no act or omis«ion, of neglect had been prored against the Company 
or their servants the decrees below were recommended for reversal, and 
the suit for dismi««al 

Appeai from a decree (I7th Pebiaary 18^9) of the Appellate 
High Oourt(l) affirming a decree (8th June 1898) of a Judge 
of the High Court m the Oidmary Oiiginal Civil Jurisdiction 

This suit was brought by the respondent for damages upon 
the alleged negligence of the defendants, appellants, as having 
resulted in the death of his son, Atmdranath Mnkerji, who died 
from injuries received ou the 27th April 1896 from an explosion 
and a fire, which took place m tho Company s train on the Railway 
between Secunderabad and Dadrt Iho fiie was caused by the 
explosion of fireworks illegally brought mto the compartment, 
m which the deceased was travelling, at tho Aligarh station 

Tho plaint charged that the Railway Company undertook 
to carry Atmdranath safely, but conducted themselves so 
neghgentlv m that behalf, that the explosion ocouired, m 
consequence of their servants having allowed fireworks to be 
brought into the carriage The defendants denied that the 
disaster was caused, or contributed to, by any negligent, 
unskilful or ’mproper conduct on their part or that of their 
servants 

The question at issue resolved itself into whether due care had 
been taken by the defendants tor the purpose of preventing 
fire works from being taken, as thev had been, by two persons, 
Abid Hossein and Gbolam Hoksein, both of whom were killed 
by the explosion into the compartment 

On this appeal the mam question decided was, whtthor upon 
the evidence brought forward for the plaintiff to establish tho 
averment of negligence on the part of the defendants, enougli 
had been shown to establish a frtma facte case against them, 
and to justify the decrees of the Courts below in the plaintiffs 
favor 

By Section 59 of the Indian Railways Act, 1890, it is provided 
that no pel son shall take dangerous or offensive goods with 
him upon a Railway, without giving notice of their nature that 
the servants of a Railway Company may refuse to leceive such 
goods for cairnge, and that any Railway seivaut, having reason 
to believe that any such goods aie contained m a package, tnav 
cause the package to be opened foi the purpose of ascertuning 
its conlonts 
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Tilo Judge of the High Coart m tho Onginnl Juri'dicticm, 
0’KI^E\L\, J , at tho conclnsion of his jodgincnt, fonnd tint tli# 
defendants had not exercised that degree of care tn providin? 
for the safetj of their passengers, which the law inipostd upon 
them , and decided that therefore the^ were liable to pay 
damages to the plaintiff in this suit 

'Ibis Judgment appears in tho report of tho apj>eil to llifl 
Appellate High Court, where tho Judgments of the Cliief 
and of pRiNSEP, J , and Amir Ali, J , are gnen with full state- 
ments of tho facts (t) The Chief Justice, in whoso Judgment 
PriMBFP, J, concurred, expressed his opinion, that it was fors 
Kailwaj Company to show such a degree of care as miglt 
reasonnhlj he required from them, considering all the circum 
fit inces of this case, which on this appeal appeared to lum to 
range itself under that class of claims, where a prtma facie ca'e 
has boon so presented ns to require on answer from ® 
defondauts to satisfy tho Courts that they havo taLenall reason 
dblo care and precaution m the matter. It had been ceaten 
that the defendants that the case difTtrrod from others o t e 
class, inasmuch as tho firc-worts were not under the centre o 
the Company, but under tlmt of third parties. Ifowoicr no 
evidence bad been given to show that any ciro or precaution 
wai taken at tho station, whoro tho fire-works Mcrc brought in, 
to stop passeiigors, who might be carrying, or ho 
carrying dangerous good'* Uo referred to tho Railway* ’ 
1S90 It ha<l not been '•lionn that the fire works " 
oponly cirritd in It wn** well known that they wire tlra 
mmh domand being used foi marnagt fistiiidis at th »t 
most £r( qiieiit flio Compana, then, might not iinrcasonal ' 
ospected to take precautions in regard to fire works 
their sen ants Ind been called to show what took pbr® ® 
barnor on tlio station Thus, m tlio ab'-once of ci 
matters lying peenharJy within tho knowledge of the ‘‘f’ 
sorvints, tin prisumplion nised, iti tho opinion of the 
trying the case, tlmt tht-rt had betn nbstnc* of ^ 

prccjviitioii. was noil gwiondoil The appeal w is t ® 
lllSimFsi‘d . <; 

Jfr n J} riaUlnw, KC. SFr It F Bray. K C , anl 
A T Uaidalt, f>r tin Appillant I ho Judgments 
against are mirror Tp n tho admitfi d fnrtsof 


(I)C1 JO) I U K,S t*l, 405 
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di'^ster occurred in coiisoquenco of the nnlawful act of third 
person-, for ivliom tho appellints wore not responsible And 
there was no uMdence tliat such nnlawftil act was accompanied 
br aiij" ne^rlurctice, or breich of dut}, on the part of the 
appellants, w ho liad no know ledge, or means o£ knowledge, of 
the coming dan^ver, still less lud thej allowed, in the sense ot 
permitted, the bringing in of tho tire works Tho expression, 
“ res jj o laqintitr" h id been loferred to as applicable here, but 
the circumstances wlien reganled showed that it did not apply 
The accident was not duo to, or the disaster increased by, any 
defect in the aj pJiarices or rolling stock or anything under the 
control of tho appellants And as to negligence on their part 
or on that of their sen ants, there wa> no evidence of it, either 
direct or inferential, or ] resumptive In fact, tho accident and all 
the censes that led to it w ere m matters I eyond the control of the 
Company and thmr sonants, as shown m tho evidence adduced^ 
which coo>-isted hrge)) of what tho Company had supplied In 
such a suit as the present it was for the plaintiff to establish 
that there had been a breach of the obligation on tho defendants* 
as carriers of passengers, to take due care and dne skill The 
obligation wis limited to that Bead) cad v 2/e Alid/and 
liatlwaii Comjmn / 01 It also was for the plaintiff to show that 
tl ere w as souicthing m tho w ay of tho defendants’ duty that they 
might ha\o done, md that they had omitted to do, Sviitk v. 
Gie tt E litem Ita-ilicaij Co ipany (2) To bung homo tho chaige 
of negligence much depended on thodegreo of control ctorciseable 
by the defendants ind tlioir servants, and tho mere knowledge 
of the posMbility of danger, id tho quarter whence it arose, 
would not be enough to canso responsibility to attach A 
jilaintiff m sboit, m such a ca«o must prove soma negligent act 
01 omission on the jiart of the defendant, as ahown in TTaJliti v 
Tondon and Soul} U'r tern Baihi ty Gompanif Again, where 
there was an e\en balance of ovidcnco, tho claim, upon the 
imputation of negligence, could not be maintained, and as to this 
Cotton V TTofdU) ^718 cited Also in Welfare v London and 
Brighton Bmlway Company W No proof was given that the 
Company knew that they weroexjosing tho person coming on 
to their premises to danger, and tho result in the action was a 

(1) {isi )I n .(in 413 nnltmojical (ISrsi) L r 4QB 379 

(2) (ISec) L. B 3 C I 4 (3) (ISCC; t R. 1* Cas 41 

(4) (ISro) 8 C B (N g ) ^GS (5) (1869) I T 4 Q B, 693. 
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non salt, -winch wns held to bo right In Briggs ^ OhrfrO) 
there was -v dtflerBnoo o£ opinion as to whatlier a non suit i ss 
right, hut it was agreed that there was no case to go to a pi^, 
^\horo the e\i(lenco %vis consistent with the nbsence of 
gence And Toonty v London and J3righlo7i Bathcay Comranf) 
shows th it, in order to render the defendant liable, the p "nti 
must show an act or omi<*3ion more consistent with there nving 
been negligence than with its absence 

It was not m itself negligent, to regard the improhihihiy 
of a third personas default, Daniel v Mclropoliton ifli tf*y 
Gompaug (3) The proposition on which the defendants cou 
rely was stated by Ekle, OJj m Scott v London fl'* 

Kat) arine DoclyS Gompany,(D to the effect as follows 
tho thing to bo shown under the managemant of the c 
ot his servants, and tho accident is such as m the ordinarj <-0 
of things docs not happen, if those, who have tho 
use proper care, it affords reasonable evidence, in the ^ ^ 
of o\planation by tho defendants^ that tho accident arose r 
want of 0 vro ” Hero, it was submitted, the bringing m t ^ 
works was not under the management of tbo defendants, > 


btu'so meant 

Vr J! if Asimlh,KG,ma Mr J H A J)r(iii»o» I" ^ ’ 
Ilo«poiulont'» Sunioiciit tvidenco lias bton given upon « n 
Couits below lightly infeircd negligence In tho rise 
it nos said that ’nlioii the facts woio more withm t ‘O 
ltdgo of tho dofcndanlB than of tlio pliintiff somo "C'g 
bo attnbulablo to the absence of explanation by the foriDcr, ^ 
such absence was referred to in tho Judgment alreaib 
'1 ho general prim iplo on winch tho division of the H'S 
jroicoJcil was, that it had Iilcii the duty of 
exorcise tl it degree of c ire, which might rpasoiinblj ho rv'] ' 
iimUr nil the circiiniBtantcs lUat wa** right, and it " 
cuiiilitnton tho dofuinlniiti^ after the evidence of tho o 
fit me* *' lind been given, for the plniutiff to nttcinjit to i 
how tliii I ack igo, or parcel, bad p issed tho harrier ^ 

tlum to show that itnlaiigcrous imturo was not ncr^ 

the case wiv« left, it wai Uft unknown, w-hether * ^ 

nnvtbing tint rhould line irouseii nttciitioa and i 

dingimuH artiibs being timed, 'Jins cuso did « 

oj-pio nrrr'wS”' esj on = 

(3) EH- 5 n b- (t 0^ >r) Ap Ca (*) 0® 
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tHat class, where in consequence of tliere having been neither 
power nor means to avert the danger, there was no evidence 
that couJd be submitted to a jaiy This case was also outside 
the class, where the evidence on the question of negligence, or 
no negligence, was equally balanced Plie case really fell within 
the proposition declared in Scott v The London and St 
KaOartnc Docls Compant/,<I) which expresslv mentioned the 
absence of explanation by the defendants, as giving rise to a 
presumption The Courts below hid acted rightly upon this 
In * short, the plaintiff averring negligence had presented 
evidence, winch required explanation on (he part of the defend 
ants Special circumstances might render special care obli- 
gatory on the Companj The provision m the Indian Eailwajs 
Act, 1890, Section 89, gave them the control, to exercise which 
they should have shown themselves readv when called upon 
There was the well-known fact that at that time of j ear the local 
traffic in fireworks was active, and there was the evidence of 
the passengers having been stopped after the event bv only a 
few days, from carrying fireworks No evidence whatever 
was addneed by the defendants after the plaintifl’s case was 
closed Nothing had been broaght forward to show that 
precautions would have been useless, that fireworks were 
nndistinguishable m ordinary bundles, or other particnlars 
relevant to this important part of the defence 
ifr E B Haldane, KC ,\a reply, referred again to Scoli v. 
The London and St Katharine DocJcf CoinjwnyW, ind to tho 
geneial rule stated m the Judgment in Cotton v TFbofi,(2) that 
where tlie evidence is equally consistent with tho existence or 
non existenco of negligence the party alleging negligence has 
not made a ca'se for a jury to decide 
Their Lordships’ Judgment was delivered by Lord Halsbnry — 
T.TIE Lofd Chancelloe — In this cose tho plaintiff, who is en- 
titled to bring the action, sues the defendant Company for the 
death of his son, who was killed by an explosion in a railwty 
carnage The explosion was caused by the bringing into tne 
carnage of a quantity of fireworks Tho carnage was one m 
which smoking was permitted, and a small charcoal stand was 
there for tho accommodation of the smokars 'Ihe two persons 
responsible for bringing in tho combustibles, themselves became 
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the Victims o£ the explosion; but the action is brought againvt 
tho Railway Companj upon the allegation that they Avere guilty 
of neghgeuco in permitting the explosives to ho brought into 
tho carriage. 

No precise ovidenco was given as to tho course of business at 
the station at which the two persons in question got in llicfact 
that tho fireworks wore brought in was clear But it is contend- 
ed that it was tlie duty of tho Company to see that dangcrons 
articleSj such as fireworks, should not be pei mitted to be broui^lit 
into a passenger tram niat it would be negligence knowingl) 
to permit such articles to he earned in a p issenger cirrnge m 
obvious enough, hut it is not suggested, so far as the ItnilffO) 
Company or their servants are concerned, that thoy were 
knowingly permitted to be brought in 

The solo question is whether, upon such facts as are 
proved, their Lordships can find reasonable evidence of .a neglect 
of duty on the part of the Company, in not detecting the nalufo 
of tho parcel or parcels winch it is presumed that one, or hot i, 
of tho persons who brought the firework’s to tho train had wit 
them when they passed tho ticket baincr at the station ntwli’C* 
thoy got into tho tram 

No ovidenco is given by any one of the appoarance, or even 
bulk of tho parcel or parcels. No evidence is given by the b''' 
way Company of any inspection of any passenger’s lugg'iff® 
station in question TJic parcel, %\hatevor it was, was place' 
under tho seat of the carnage, and somo expert evidouco w 
given that tho extensive etplosjon which occurred, andinwn 
tho two people responsible for carrying tho fii oworks were the® 
selves killed, might be caused by a h.ilf-a-doven boriibs such 
lire usually u*.c'd on such an occasion, as the‘' 0 fireworks 
tended for, u imely, a Ilindii mairiage , and these bombs are 
scribed as being about the size ot ordinary cricket balls ^ 

There is no ovidenco, direct or indirect, of tho dimensions 
tho parcel or parcels , and it soeiiis to have been assiimc' 
both sides that tho pr.ictice of passengers carry mg some ^ 
own parcels into the c.image3 m which they travel preva 
India as m Bngland 

Tho question then is reduced to this whither then' '' ^ 

proof that tho parcels carried by tho two passengers 
such signs of their real nature ns ought to have 
(ion of tho Railway servants to them, and thus 
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dnngerons goods being cxrned Their Lordships can find none 
If one puts into plain words the duty, the neglect of vrlucli is 
relied on, it at once discloses the absence of evidonce on the part 
of the plaintiff JIil. dut\ is to present dingeious goods from 
being carried hit eiidence is there that any seivaut of the 
Companj knew, or Ind any oppoitumty of 1 nowing, or enquii 
ing, what the«o parrels contained^ It his been already pointed 
out tint there is no end* net of what they looked like, or 
whether ani pait of them was so line vored as t > suggest danger 
to anj one 

Iheir L l^dshIp^ cannot tl ml that tl o Pail vay Companj were 
under the obligation todisproie wbat was not proved, i e , to 
disprove tint these weio dai gerous lool mg psicel , when not a 
shred of e\ idence Ins been given that they w ere dangerous look- 
ing It was not indeed contended, as it could not bo, that it 
was the duty of the Company to search every p trccl which every 
passenger carried with him 

One source of error which their Lordships think has been 
committed in the Judgments below is an appprent misunder- 
standing of what lias been decided in the Courts of this country 
as to the true obligation which exists on the part of a Railway 
Company towards its pnseiigers llie leainod Judge Ameer 
Ali, in terms says — ' Now it may be rog irded as settled law 
tint, in the case of earners of passengers under statutory power®, 
there exists an express dutv, independenll) of any implied con 
tract, to carry them safely ' Iheir Lordships observe that m 
the course of Mi Asquith’s argument yesteiday, ho used the 
same phrase that the extent of the obligation of a Railway 
Company is to carry safely in short that they are common 
Carnots of passengers 1 hat is not the law It appeal s to havo 
given rise to the impiession tlial, that being the state of the 
law, it was for the Railway Company to prove bejond doubt 
that they were not responsible for the accident that occurred 
As a mattei of fact, tlio argument would be illogical, because 
if they were earners of passengers m the sense of being 
common carrieis they would be responsible, quite independently 
of any question whether theie was negligence, or not It 
would be enough (o show that the passenger Ind not been 
carried «afoly which would at once establish liability Hie 
learned Judge appear® to bavo been misled by an observation 
of Lord Campbell m tho caso that he quotes of Collett v 
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The London and North~Westem Jtatluay GovipamjO) That 
turned upon tlio duty of the Riilway Company, wliicli was 
sot out in the declaration to carry a Post Office clerk under cer 
tain prOMSions of Railway Legislation It was demnrreil to, 
upon the ground that there was no contractual relation betivoen 
tlie Post Office dork and the Railway Oompan} The Judgment 
upon demurrer is sufficiently explained if one looks at the nllega 
tions in the declaration, and the Judgment upon it But unfor* 
tunately Lord Campbell used a phrase which the learned Judge 
Amfer An quotes, that the Railway Company were under an 
obligation to carry safely, which thoir Lordships thiuL has been 
the origin of the error Lord Campbell says — “ I am of opinion 
that there is no difficulty in tho question which has been raised 
The allegation that it was tho duty of the Company to use due 
and proper care and skill in convening is admitted,” admitted, 
that IS to say, bj the demurrer “That duty does not arise m 
respect of 4any contract between the Company and the persons 
convened by them, but is one which the law imposes If thej 
aro bound to carry, they are bound to carry safely ' 1 ® 
probably is tho origin of the error which then Lordships thin 
tho learned Judges below h ive fallen into What Lord Camp e 
is saying there is that they are not relieved from tbe ordinary 
obligations which would exist by contract becanse by sta o 
they arcro compelled to carrj tho Post Office clerk , and he 
on to say that tho obligation is not satisfied by carrying a man* 
corpse, and not himself Uis mind is not applied at nil to ' 
extent of tho obligation created, bnt his mind is upon 
argument that there was no obligation at all , and lie pr ictica f 
says “ You must take as much care of him ns if ho a\ as a pas 
gor who contracted with you" "Whatever may be the uiflicu ; 
that arises about such aphrr’e m Lord Campbell's mouth, tlicrt 
13 no diQiculty wliatover if one looks at tho Doclaratiou and 
Assignment of tho breach of duty, where tho duty is set np, ' 
indeed. Lord Campbell, m tho earlier parts of hts Jud-,ii''^’’| 
points ont, to carry with reasonable care and diligence, 
tho allegation m tho Declaration, corresponding to tl o * i' 
which exists, is that tliej did not do so , and then the 
niont of breach is not tint tho man must not carry d 
which according to the argnment nould bo pnflicicnt, l^t^^ 
allegation is that tho) did not use proper caro and skill in ^ 
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c'vrrying If one looks nt tint, nsmdocd at the two other cases b I Rj 
which the learned Judge Ameei Ali, quotes as justifying the * 
ouHS that ho throws upon tlio Railway Oompany it is intelligible Jiakerjea 
enough In the one case it was a child nudei three years of 
age, between whom and tho Railway Company, of course, there 
was Ho contrict and thi other la a case of the s imo character 
It Is important porliip'' to ohseiio what runs through the 
Judgments, and to obsci\o that Mr Asqiutli, naturally enough, 
u«ed the same phra-«e yestordij in his argiimnit as enforcing 
the neces ity of the R iilw Company discharging themselves 
by anj conceii able eiidence by siymgthat then contract was 
to carry safely Their Lordships think it is desirable that the 
error should be plunly stated, because it may mislead others 
hereafter It is enough to say that, in their Lordships’ Judg- 
ment, there is no sui h obligation on the part of the Railway 
Compan) 

Thtir Lordships w ill therefore humbly ad\ise His Majesty 
that the Judgments appealed from must bo re\or8ed, and 
Judgment entered for the defendants in both Courts below, but, 
having regird to what fell from counsel at their Lordships’ Bar, 
without disturbing any directions given in India as to costs 
Solicitors Messrs i^»c«7iyieWs fertile Appollants 
Solicitors Messrs T L Wilson 5 Co, for the Respondent 
Ajtpcal alloued 
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Vinaynk been gnnted) is the legal repiesentatire of tl e deceised and as see! u 
Raghnnath entitled to maintain a suit under Act \lIIof 185 !i for the bcneSl of He 
Q persons if any entitled to compensation for tl e in] iry occasionedtoH m 

by the death of tl e deceased against tho o wl osc negligence caused tl it 

death 

Such an alopted 'on is not jowerer entitled to 1 ive any port of 
the damages awarded in the suit allotted to him ns a cl ild of tl ederen cd. 

Qm ere — Whether a son if adoftelby tho deceased in his life time 
would bo entitled to laroagcs nnder that Act ? 

llcasure of damages m actiona Inought under Act \IIl of 18 ) 

The facts of tins case appear fiom tlie Judgment of the Courti 
Tho smt nas tiietl in n Division Court by Wlstiopp, J 
71ie Hon'hle A R Scohle (Acting Advocate-General) anl 
McCulloch for the Plaintiff 

itarnoU and FeigH-</>07t for the Doftndants Cur ude 


Westbopp, CJ — ^Pagliunatli Narajan, Chief Pivan 
Jlmiator of His Highness the Rijv of Dliar, was Irn^ 
hng in a socond class caiiiage, part of a train, upon * 
defendants’ railway, caily on the morning of tho 26th of 
18b7 Tho tram then mot with an accident at t!iat 
line -where there is a bridge ovor tlie Snhi ualla, betaeun 
Bliosawal and Nimboia llio Divan was, by that actidenh*® 
much injured that ho died upon tlioiStli of the same month 
evidence coutnnod m tho reports of tho accidont» inulo 1/ 
defend iiits’ own oflicei:», was so stiong, th it the hariicd cwuii 
for the defend Hits, at in early stage of tho tn il, udontlod • '' 
they could not deny negligence on tho part of their chr'd 
Ihey also admitted that tho Divan was a passenger in tho 
and that his death was occ isiouod by tho accidLiit 
admissions confined the c iso to the fourth and fifth issues 
fourth issue is whotliu the pi iititifT is cutitlod fo recivor 
damages for liib own boin.fit iii itspcct of the gimvancis - ^ 
m the plaint, and, if so, how much Iho fifth issue is "hit 
the plaintiff is entitled to recover uiy damagts on hilJ ^ 
the widow luiJ daiijhloi of Itaghiinath Narayan i» 
of the gncT inccs in (ho pi tint nu nfiom d, and, if ho" 


'I ho dcce istd Div m, 11 i^rhiiii itli Nnr ly an, had a pon w iQ F 
deceased him by only eight iliys Qhodcccasid left 
him a w idow, named Jntihib u, aged about thirty -'iv y ii^ 
time of her husband’s death, and four daughters, three o 
ncro married before his death, tho fourth, named Hat ro 
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AI^tlmra, is about five or six ycare of »ge, and still unmairied 
Jankibai ha®, since her hnsband^s death, adopted the plaintiff as 
son of the decea'seil There is not any evidence of expiess 
aiithont} haMng been piven to htr b} her husband to adopt a 
son, but, on tl e otliei hand there is not any evidence ot his 
having refused to adopt or of his having enjcined her not to 
adopt, and, icLiidiiuU iimler the Hindu law pre\ iiliug in tin, 
Daklidii to nliK li he bt longed, liis sanction of the ado^ tion will be 
implied Rilh)ia}lniv Radi itbkai W Ihe adoption being valid, 
and no piobate, < r letters of administration, oi certificate of 
lieiiship ha\iDg been gianted in leapect of the estate of the 
deceased, the plaintiff as his adopted son, is hi ietjal lepiesent 
ative, and as such is, under Section 1 of ActXIlT ot tuhtled 
to maintain this action on behalf of the parties upon whom that 
Act confers thenghr to dainiges liora the defend in ts, as luimg, 
by their neglect ind default, m not having properly constructed 
their bridge, cau ed the death of tho Divan His widow and 
unmarried daughter are clearly within tin. Act os persons entitled 
to damages pioportioned to the loss ro«uUing fiom his death 
to them respectively 

It 18 unnecessary foi me to decide, and I therefore, wliollj ab- 
stain from giving an} opinion, whethei a son, adopted m tiie 
life time of the deceased porsor in lespect of whose death the 
action IS brought under the Act would be entitled to damages , 
but I think that the woid ‘child (which under the glossaiial 
clause [Sec 4], is defined as intludiug the “son and daughter, 
and grandsonandgrauddaughter, and stepson and stepdaughter,” 
of the deceased) must be limited to mean one who is the child of 
the deceased at the time of his death , and herein might perhaps 
be included a child of nhich the widow was then eiicienfe, but not 
a son adopted, after the death of the deceased, b} her The word 
‘ child” IS in the Lnglish Stit 9 and 10 ^ ict c 93 defined 
m the same waj as in Act XIII of 1855, and has been held to 
mean a legitimite child Accordingly, wheie the inothei of a 
woman who was kilh d brought, as adinimstratrix, an action on 
behalf < f heiself and her deceiseil daughter’s illegitimate child, 
damages w cro given to tho pi iintiff on hei own ncooimt onlj , and 
none for the illegitiniato child DtcktnsoH v The Xortlt Easterii 
Railnay Company (2) As the plaintiff in this “suit has been law- 
fully adopted by the widow, and, tlieicforo, cannot bo legarded 

(1)6 Bom H C Hep A.C J , 181 (2) 33 L.J lx 01 
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by Hindu law as illegitimate, that ca«c applies to tlie pre ent 
one no fmtber than as sliowing that the Comt of Escheqiior, in 
coubtruing the word "child,” was not disposed to give rm fur 
ther extension to the legal meaning of that word than theslatntp 
itself, m its glossaiial dance had nlieady guen to it beyond iN 
ordmnrj signification no 1 iw The action had no existence at 
Common Law— it ts tlie creature of legislation, and the 
ouglifc not to bo interpreted so is to iinposo upon paitus whn 
may bi sued undent any widor ot greatei liibility than i' d'S 
tinctlj uithin the particular rcoson for which it was pa^cJ 
Act XIII of 1855 IS intituled Act to piovide compensatioa 
to farnilicsfor Io«s occasioned by the death of a peison can & 


by action vble wrong ’ Before the passing of the Act '‘action 
able wrong " meant anj such wrongful net, neglect, or dchaU 
as would, if death had not ensued, have entitled the party lu 
jured to maintain an iction and recoa er damages in respect thcrc' 
of. JeUopersonahsmoriitii was then themW 

this Act continued the light of action to liis"oxecutor, admims 
tritor, or lepresontative, for the benefit of the wife, hu«bae 
parent and cliQd if anj of the poison who«e death shall 1 1'*- 
been«ociuaed,’ and the damages to be given shall he sucli o' ^ 
Court" may thiuk pioportioned to the lOiiiUmg fro*’* 
death to the parties ic^pectively foi whom and for who'® hens 
such action shall be brought” Tlio plaintiff nas tho 
first cousin once removed, aud lived, it lias been paid, m hi' hoa 

atLhar but attho tuno o! tbeoccoiieiito of tboaccident oro I ^ 

Divjiii*s deatli had not been adopted, ind could not thin, ei ^ 
lij tho law of nutiiri, or the Hindu law, bo consideri 1 
been Ins child riirthennore, the plaintiff was then 
years, of age i e one year more than the Hindn law deems 
agi Ivon iissuTOing that the adoption rolntc's back tot 
of tho deceased, the injuiy suppo'^td to liait been -** 
him 111 a irtuo * f tho rctio-poctivo operation of tho adopb^"'^ ^ ^ 
ono to which ho was voluntarily aubjocted by 
pannts by gumg him in adoption They tlion knew of tl 
of the Divan, nnd, noiorthclo^-', a'<sonted to the 

the widow, which was to m iki tho pi untdT the sen of ''v® " 
death hud hoon caused by tho iiegligcnci of tho dffen bn ^ 
tint view tho ciso would soom to bi one lor tin anj" 

the maxim rohnlt non Jit tnjurta So far, howt'®'', * 
loss rusultinr ti tho plaintilT bv tho death of the 

plaintiff hi3 btcii convnltrahh benefifelby it, ina'i'U'*’’ 
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event was the re xson for tho plamtiJFs adoption b) which he has Vmajat. 
acquired a right to succeed to the piopeity of the deceised, who, ^aghanath 
it has been deposed liid an («a»i village lu the Dhai teintory, G I P Ky 
and other property It is vel euiently probable tliat the j Uintiff ' 
would never have bieii idopted if tho deceased had lived, as Iio 
was onls foitv year of tge whtn he met with tl t accident, and 
may fiirU l)a\e evjjocted to ha\e sons born to 1 im Under 
snch circumstances were anv damages recoverable bj the 
plaintiff, they could only be nomm il damages But I ee no 
reason for supnosing that the Indian LegiMatuu intended to 
confer upon the widow of a deceased Hindu the power of 
imposing upon per-^Jiis sued iiudei the Act a greater liability 
than existed at tl 9 death of hei husband That Legislature 
has not shown itself unmindful of the necessity of making :n the 
Act a provivion especiull^ suitable to India not to be found in 
the English Stat and 10 \ ict , c l>3 by introducing tho word 
“repre eutative aftei ihewoids executoi andadinmi&trator” 

So many casess might cccui m India iii which there would be 
neither ezecutorb nor administrators as to icndei such an addi- 
tion indispensable A latei English Statute (28 and 20 Yiot , 

0 05} has made a somewhat sttnilai provision for England The 
Indian Legislatuie bea g thus alive to the special circumstances 
of Indian Society and having careful'y enumerated in the 
glo sary to tho Act persons as coming within tlie scope of the 
word ‘ child ’ as used m tho Act, who cannot be regarded as 
within the ordinary legal meaning of that word, I bhould have 
expected to find the case of a posthumously adopted son specially 
mtutioiicd iij tlie zVet, it it Weie intended that he should ho 
included I he iourtli issue must, foi tho'^^e leasons, be found in 
the negative, and in favour of tho defendants 

i lie next question is as to the amount of damages w Inch should 
be aw aided to tl e plaintiff, not on hia own behalf baton that of 
Ihe widow and daughter of the Divan I he Divan’s father, Naro 
Jaggauath Guiic, stated that the Divan w iB tlnrt_) eigluyeaia 
of ago at tho time of his death , but this old man was not a very 
accurate witness, and it is safer to assume that the Divan was of 
the age of forty years, whichis that named m the plaint Uchid 
formerly been m the British service as a Kaikun ut Fatii agin, 
in the Collector s depaitment, at Kt. 75 to Es 100 pci ineiisem, 
and had beon educated at tho High School of Puua liiree or 
four years ago, having left the British servieo, he became Divan 
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Vinoyak to H H the of Dli'ir it Rs 250 per mon'seiii ^3 <»ihrj, 
Kagi^nDath further '\^o^^a^lro of Ks G per month, is a Bnluna” 

G I p Uy writer, Vishvaimtli Nuiyan i purson attached to hi'' 

deposed The Divan s father spoke also of R® 131 per moiiiii 
being allowed to tho deceased as wages for twenty -si's- attendaats 
These •wore not mentioned by the Rrahtnan, and I under'hTid 
thorn to have been peisons nlhittod to him as a'lsistant'* 1 
therefore do not leckon tlieir wages as tornuug aiij j rsoi '! 
allowance to the deceased, oi as increasing his digint\ Ks 2 6 
per mensem equal Es 3,072 per annum Mr Slater, an 
Insurance Companj’s agent, lias been exainiiiid to pro\c that 
the piict of an mnnity of Bs 3,100 on the life of a Hindu agd 
38 would be Bs 40,259 11-10, tc, allowing hini about ti'OnO 
two j Cara to h\e But that evidence is inapplicable tosneha 
case ns the present Tho deceased waa liable it auy moment to 
dismiss il from his ofticc of Divan, which he held neither for I ^ 
nor giifu idiK Itnc jrcs nt, but gftomtinj 2 ’n»c/j » J 
It IS, theieforc, impossible to legard Ins animal ncome o 
Rs 3 072 aa Divan m tho light of an annuiij foi life> or 
given nun ber of jears Uoweier, looking it his cducition 
Ins appointment it tho time of Ins dc itli , tho probabilitj, i 
had liied and lost that appointment, of Ins getting another, 
position m society enjojod by hia widow and daughter whifi ® 
held his office of Duan, and lost to them by Ins death, sj* 
looking also at his igc which 1 take to have been fort) , an 1 1 o 
igcs of his wife ind uumarned daughter, which were 
Ihiitj-'sii. and six yews lespectively I think that B' 
will be a fair sum at which Iq nssc‘'S the datmge^ paj" '• 
thein,~-'whci cof Bs 7,000 lou’^t be allotted tothemdo'S 
Bs 3,000 to tho daughter 

It h iiiiig appeared, in tho courso of the obovi ca o, that ^ 
phiiitifT (who was a boy of voienteon jens of «go) j 

a MI / ? tiorfiniim in fa\our of one Krislmaji Shideshw ‘f, 
tho 1 ittoi had appointed onoKaraj in Bdkii''liim to bring tl 
(who for so doing waa to rtcuiio One half of wlmtovor slio 

received, subject to a piivatounderstnulingtlnthowasitir ^ 
to retain one tlnrd onlj , and to h ind oior tho difference! rtva^ 
ono lurd and one h ilf to Krishn iji Shidosliwar), and ^ , 
mill} ttari «i m had not been signed b; the widow ,j 

(who was a minor), the Court held tint, though tho pta"'*' 
a right to suo, nnd to apjioint in agent for tli »t purl’c*^ 
uo right to make such a bargain ai tho uboio on behalf 
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mtereated The Court therefore, directed the <;oIicitors lor the tmayik 
defend ints, in conjunction with the sohcitois for the pKintiff, to Sag^nnatb 
tnnsnnt her shire of t! o damage to Jinkibai, the widon of the G i P Tv 
deceised, at Dlnr ind the Court futtl er directed that the 
Its 3,000 illotted to Mitliuri thci fint daughter of tl o d“ceised 
Miould he paid o^ti to the Ofli iil Trustee t bo invested m 
Go^ ernnient paj or ind held i I tmst for liei the annual income 
and duidend to be piid t J inkibii for the mamtenance, educi 
tiomnd clothing of the II fant ind Rv 1 UOO part of the principal 
to be paid to Jankibai on the maringe ol tlio mfint toi her 
maniage expenses and the bilanc 11 2 000 t be pud to the 
infmt Mithuri on her attuning her full ige according to law 
Costs of this eui to be pail ti the plaintiff by the defendants as 
between solicitor and client 
Decree aeror Inigly 

Attorneys for the I unitiH Dalla and LfHc} 

Attornev s for the D ftn la its Hearn, Clet Ian I, i d Peilo 
— Iwo othei case brought again't the same defendants 
under similar circumstances weie decided by the Chief Justice 
the daj before Judgment was given in the above suit 
In the first, iSorfllyt Dato’yt V TheG I P Rathcay Company, 
the damages were laid at Rs 14,400 

Tlie suit was brought by tl e plaintiff as administrator of his 
deceased father, on behalf of himself and Rat inbai, the wife, and 
ChandabAi, the mothei of the deceased 

Rataii]! Ivanabhai, the deceased, was about sixcy oi sixty two 
years of age at the time of his death He was a carpenter, lu 
good he ilth, and an excellent workman He earned about Rs S 
2 er 1 lensem, lucluding daslim alloivcd him by his employer The 
plaintiff was in delicate health, nnablo to eaiu his livelihood 
^\ESTLO^P, C J, in giving Judgment, said — Looking at the 
piobablo age of the deceased, his state of health, the probable 
length of time during which he would have sufficient strength to 
exorcise bis calling, and the «tate of dependouce of his family upon 
him, and without pretending to make or to be able to make, anj 
minute aiithmetical calculation of these elements, I think that 
the Biitn of Rs 8 500 will be fair damages, and of this sum I 
direct that Rs 4,000 shall be allotted to the plaintiff, Rs 3,000 to 
Ratanbai, the widow of deceased, .md Ra 1,500 to Chandaboi, his 
mother Ihe defendants must pay the cost-, of the suit as 
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\inay8k between solicitor anti client. (HisLoidsbip adcled tliatlio made 
liBgbauath sucli Order as to costa, that the phatntifl and the oilier persons 
G I p. Ej. inteiestod might ha\e the amount allotted to tlieui without do* 
dnction, and not as any special mark o£ djs.ippiob itioii of tlie 
conduct of the defendants) 

In the second case, liatanhat v. The G. I P, llaxlna’j C'<,the 
damages were 1 iid at Its 77,500 

The suit wiis broaght by the plaintiff (a woman of fortr-nine 
or fifty }iais of age) as widow and administratiix of Pahnp 
Jivanji, on behalf of herself, thiee sons of the deceased — naratl/ 

Dorab]i, said to be aged seventeen or eighteen, but who 

married and bad a son, and was learning the trade of a cirpea* 
ter , Bo/anji, said to be aged sixteen years, but who Ind hten 
living witli his wife for two years, and was learning the tiadeof 
a viistri , and Ratanji, said to be aged tw'elve yeais and al«e o’> 



grand'on," lu'^ Lordsbip said, "comes within the iDcarnDg 
to the word child ’ m tlie glos'-ary to the Act {.Xlll of l8o5) | 
but the widow of Horroasji, in whose behalf also the pliuntilT sii« 
does not como within the range of tbo Act, and is not tnld e 
to any share m the ilamigcs.” 

Pahnji Jivvnji, the deceased, was nged fift\*threo yeaf* 
the time of his death (2otIi Jaminiy 18c>9) He was a contract*''^ 
for building houses and making repairs to ships in the 
He had become in^-olvont, and hkd his schedule on tl'® 
of March ISOb According to tho schedule (as fimdl} niianile » 
tho total earnings, oi the doeeastd for tbo so'vcti \ear' prectdiDp 
his insolvency amounted to Its 19,000, or Its 2,714 per 
= Jfs. 22C per iiionsem, and Ins losses m contract'^ during 
same period were stated to aggregate Its. 19,446-1 bO 
expenses far o\cotdcd Iiis meanv, and at tho limeoflihut 
fccliedulo ho was ovcn^hclmoil ui debt', Ins dobts ninoui'biic 
Its. 1,22, 'J:.g-ll-0. He appeared to have lived %cr} cxtnw* 
gantly. After stating tho above facts his Lordshij’ * 
What I have alreadj said shown that tho amount of ^^*1- 
claimed is quite ]irepostt.rons 31} dilhciilty is, 
to mjstlf, to fix apv amount. In the cn^c of •'ncli a P'- 
ns tho deceased, who, as tlio iviileiicu shows, evtn 
/n3t}oar ho was ia trade, Miffcrtd atiioiis lu-.", and 
babitoally ft rockloss borrower of money, and cert**'® ^ 
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incur i Iie-wy outlaj for premium and interest, it is extremely ymajafe 
difficult to uliat portion of bis groas eirnings would m Ins f^aghanath 
future career hioe been luoperly aviilable for his own me and Q I p Ry 
that 0 ^ bis family His pi udence m making, and skill in execut- 
ing contracts as a ship and \ bouse carpenter, judging fiom his 
losses heretof ire, w otild seem t * lia\ e been but small Assuii mg, 

Imwevei, as I think i jurv migl t do, that hi>. past espenence and 
pHSsaga thioagh the InsohiUt kinrt would not bav^e been wholly 
lost upon him, but still m t losing sight of his previous caieer and 
character, and of the probibility that, if he had lived, his subse 
quent career would have borne if int a complete, at least a strong, 
rc'eniblanco to u it is pei haps n t unrea'^ouable to suppose that 
out of his gro'a earnings taken at Its 226 j>er mensem, which 
should appear to hate been the average daring the last seven 
years, he might legitimately expend on him elf and family Rs 60 
per mensem, i e , Kb 600 c r * 60 per jnnum r R« 60 per mensem, 
t f , Es 720 or £72 per mnum That i" I believe, oilowing a 
far more hbc ral in ntl Is sum than duringtho seven years previous 
to his insolvencv he could hasingregird to his losses and general 
position, h ive legitimately t xpended Ho did, in fact, eispend a 
great deal more, but not legitimately wLeu his cncumstancos as 
respects lu ses and dKbts are taken into account. 

I am, m «ucb a case as tins, nece^saiily compelled to resoit to 
conjeeturo, and have to come to the best coutlu'ion that, as jory, 

I may — I should have been very glact indeed to have the power 
nf calling in the aid of iwelve jurors iti such a ca«o 

Hr Slater has deposed that an annuity of £60 on the life of a 
Parsi aged fifty three shonld be valued it about Es 6,185 

Allowing for what the deceased would have expended on him- 
self alone, and for the piobahibfy of hispowei toworl or canyon 
business diminishing as he advanced in age, 1 think that Rs 6,5U0 
will be fair dam iges 

Of th it sum Rs 2,500 should be allotted to the plaintiff (the 
w idnw of the deceased) , Rs 700 eadi to his sons Dorabji and 
Be/anji, who arc, I think, old enough to eain a livelihood for 
themselves, R, 1,100 for Rustimji, the youngest son of the 
dect ised, who is still only a school boy, and Rs 1,^00 to his 
grandson, Kbaraetji wl»o being only thieo or four yeirs of age, 
will not for a long time to come bo able to gam a liMug 'Ihe 
shares of Doiabji, Bezanji, nnstamji, and Khar etji, 'vho aro 
minors, iro to he paid to, and invested in Goveraniont papers 
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by the O&cial ustee, JTr I/oudon^ iii trust for them, acd to 
bopaido\erto them lespectivcly On their attaining their fall 
ige of eighteen yeaxs The interest and dividends on their 
said respective sliaies are to bo paid, during their respective 
imuontics, to plaintiff for their support and m untenance 
J he defendants mast pay the plaintiff hei costs as bctwi-en 
sohcitoi and client, ind simple interest at six per cent per aiinura 
on tiio anionut of thi-> Judgment from this 27th day of Awgi t 
until pa} merit, such interest to be divided amongst the pliiii'iff 
and her said throe sons and grandson m the pr portions m which 
the damages ha\ e been allotted to thorn Should it be m<til6 to 
appear to the Ofhcial Trustee that it is foi the benefit of any oao 
or more of tlio sAul minors that his said share, or their said si are' 
respectn ely or any part thereof, should bo applied m the advaace 
inont, 01 for the benefit, of such minor oi minors dm mg hisoi 
their minority, the Official Inistee is to be at liberty, persousHj’ 
or by counsel or attorney, to apply to a Judge in chambers for sc 
ordi r 01 ordeis to that effect 


The Bombay High Court Reports, Vol VIA , 
Page 130. 

OIUOINAL CIVIL 


Before Sargent and Melvill, J J i 
RAIANBM ^WiDon), (Plaimiff), ArrBiavNT, 


1871 
July 18 


1 III (xBEAl INDIAN peninsula KAILWAI 
COUPANY {Defandams), BE^roM>F-iT, * 

Deo Ih cane I bj tieghget ce — Co npcasatic w to faoitlj of ftcce nect 
of Damn /es — Jcl\IJIo/18 

ti e f'" ^ 

afeisure of damages to be gnon (nn Icr Act XlII of 18 ) to 
ofapoisoi ivlio>e death 1 as been 'nrongfiilly ciuscii coii'^'dere 
J ngh^h cases ficaring apon tl e subject di<cussccl and opplicd 


Till'' "as an appeal from the decision of WB’TBOir 
Onjinll Snit No 32C of 1809 Judgment was ilolivere' 


CJ, 


Appeal Balt Ko 176 
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Division Court on the 2®th of A.ngast 1870 A brief summary j^atanbai 
of the facts of the ca«e uill be found at page 120 of the 7th v 
volume of the Bombay High Court Reports, Original Civil ® ^ 

Jurisdiction (I) 

In addition to the facts there set forth, it was stated by 
Bdmanji, the eldest son of the deceased, that besides the pro- 
perty mentioned in the schedule of the deceased as possessed bj 
him during the time over which his schedule extended, he h id 
also been possessed of a sum of R^ 00,000, which had been lost 
bj the misconduct of one of his sons, Hormas]! This fact did 
not appear on the face if the schedule It was also stated by 
Bamanji, that the profits of the deceased for the year preceding 
his death had risen to the sum of Rs 500 or 600 pei mensem, 
but the decea'ied & books for chat yeai were not produced at the 
hearing, and the learned Chief Justice said that be did not con- 
sider Bamanji’s evidence trastwoithy 

The appeal came on for hearing ou the I'>th of June 1871, be 
fore Sacqeut and Melvill, JJ 

AnsUy and Afaj/hetc, for the Appellant — The learned Chief 
Justice was wrong m taking the schednle, and the sum of 
Hs 19,000 entered therein as the profits of the deceased, as the 
basis of his calculations During the latter period of his life time 
the deceased had carried on two classes of business— 1st, that of 
speculator, 2nd, that of skilled woikman For «.ome years 
preceding his insolvency he had almost abandoned the latter for 
the former, and his insolvency was caused thereby During the 
year immediately preceding his death bo had returned to his 
legitimate business, and the profits of that year should be taken 
as the basis upon which the damages should be awarded The 
statements of Bamanji as to the amount of these profits are 
entitled to credit There was, at any rate, a reasonable expecta- 
tion of an increased profit to tne relations of the deceased from 
the continuance of his life, by reason of his having discontinued 
his speculations This ought to have been taken into cousidcr i- 
tion in awarding the damages Dalton v South Eastern Baihiay 
Company, (2) FranJ.Un v South-Eastern Raxluay Cnmpaxty 
Pymv Great Northern Railu-ay Company The daiiuges should 
not liave been calculated according to annuit\ tables Armsicorth 


(1) See ante \ 690 (2) 27 L 3 , C P 237j S C 4 C B N S , -OT 

(3) 3 n I N 211 (4) 32 L J, Q D,377. 4B I S. 896 

75 
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V South-Eastern Railthay Company, 0) per Parke, B The 
measure of damages under Lord OampBell’s Act is not the same 
as tliat m actions bronght b) tho sufferer himself In the latter 
class of cases pecuniary loss must bo distinctly proved and such 
pioof only can bo acted upon In the former class tho mere 
relation of parent and child, md the loss of the former, is 
sufficient to ivarraot the Court in awarding damages Ttll'Tj v 
Hudson Ewer Satlnay Company (2) See this case and other 
American authorities collected m a note at page 652 of Mr Sedge- 
wick’s work on Damages (4th ed ) 

The Sonorahle A R Seoble (Acting Advocate General) and 
Fergusson, for tho Kespondonts Iho Chief Justice had to con 
sidei m awarding dam tge->, firstly, what was tho position of 
deceased at the time of his death, and secondly, what reasonable 
expectation he then had of retrieving his former position The 
schedule uas the only safe guide foi estimating bis prospective 
by a consideration of his past profits Ihe deceased was an 
insolvent who had only obtained a personal discharge under the 
Act There was no reasonable expectation that he would ha'O 
rnatenally improved his position All contingencies must bo 
considered see the Judgment of Cockburu, 0 J , m ^ 
Horihern jRatlttoy Gomi any (3) p images must be confined t> 
pecuniary injury no sofattKiu can be given for wounded o® 
mgs lilaho V Midland Railway Company (*) 

Anstey m reply • — ^We do not claim anything as ruere wlut*’*’’' 
■\Ve a&k for damages for the loss of a parent’s care and nurture 

Cur ■ddi Vilf 

18th July 1871 Sakgent, J^-This suit was brought 
Act XIII of 1855 by tho widow and administratrix of one Palusji 
Jivanp, who was killed on tho 26th of January 1869 at the Rover’' 
ing Station on the Bhore Ghat The only question m the case i 
whether tlie learned Chief Justice has rightly assessed the quan^ 
tnm of damages for the loss resulting from the death o 
deceased to the parties for whose benefit the suit was 
T.lie wording of this Act is almost identical with that o 
concsponding English Act commonly cilltd Lord 
Act — the only differonco (if it be one) being that in Eagh*^^ 
tbe jury are to give damages proportioned to the 

(l)UJur 763 (2) 20 New York 2*2. 

(3) 2 B AS, "SO (4) 16 Q B Bf 
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in tho Indian Act the Court is to give damiges proportioned to Ratanbai 
the “ loss ” resulting from the deith TIio latter expression is q j " 

(if anything) not «o Hrg“ as tho former, md, therefore, so far, is 

less favonriblo to the parties claiming compensation 

"Now, although eome difference of opinion wonld appear to have 
existed amongst Judges sitting at Aisi Prin* m tho early cases 
tried nnder the English Act as shown by the summing up of Mr. 

Baron Parke in Amsworf/i v South Faslern Raxluay CompanyO-) 
and of Chief Baron Pollock m Gtlhard \ Lanenslnre and lori. 
shire Rathtay Company, (“) it w as aftei wards cleai ly laid down by 
the Queen’s Bench in Blake v Midland Railuay Companyi^) that 
the principle upon which damages are to be assessed is that of 
a loss of wl ich a pecuniary estimate can 1 e made and that, there 
fore, compensation m tlie form of a solatium could not be given 
Further, it was laid down, both by the Court of Common Pleas 
\nDnUonv Soutl Easiern Raihray Comjmnyi*) aodhytheExche 
quer Chamber lof runlBnv South Eattern Raihcay Company, (S) 
that the pecuniary advantage was not to be confined to one 
far which the dociased would have been legally liable, but might 
be one of which the claimant had a reasonable expectation Both 
those principles were adopted and applied by the Exchequer 
Chamber in Pi/»i V Great Northern Raxluay Company tP) Chief 
Justice Erie, who deluerod the Judgment of the Court says — 

" Thejurv were bound to give damages foi the money which they 
supposed lost h^ the reasonable probability of pecuniary benefit 
being taken an ay by the death ” We see no reason for applying 
a different principle to cases under tho IndiinAct Now, the 
deceased in the present case was a man of fifty three years of 
age He had filed his schedule in the Insolvent Court oo the 
1 ’th of November 1868, and, after seveial postponements arising 
from the unsatisfactory state of his balance sheet, was expecting 
Ins discharge in the following March Ills legitimate trade had 
been that of a contractor for building houses, and repairing ships 
lu the harbour , but it appeared from Ins balance sheet that in or 
ibout 1804 he became engaged m extensive land and building 
speculations with borrowed capital, winch proved unsuccessful 
That from i8Gl to the time of filing hie schedule, the amount of 
gross profits realised by his business had been only Bs 19,000, 
whilst tho losses on two contracts alone had amounted to 


(1) llJur 73S 
(3) 18 Q B 03 
(Q 3 11 4 K 211 


IS V Tjidp* K-, 
(4) 4 C r ^ S90 

(ig 33 D J B. B 377 
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Rs 1 9,446 , and that at the time of his becoming insolvent he owed 
Rs 1,22,359 to general creditors, one of whom had a mortgage 
on the only piece of property (except some trifling jewellery) left 
to the insolvent, namely, a house in the Fort, valued by himself 
at Rs 66,000 Much stress, indeed, was laid on a sum of 
Rs 60,000 which, it was said, had been made away with by the 
deceased’s son Hormnsji before the insolvency We think that 
the evidence before the Court m support of this story— whatever 
other evidence it might h ive been in the plaintifE’spower to give 
—was quite unreliable , but m any case tho money is gone, 
and we do not understand how the story, if taken as proved can 
materially affect the question before tho P'ourt as to tho probable 
future property of the deceased, had he lived Tho probable 
future of such a man must necessarily, for the most part, be 
matter of mere conjecture It does not admit of being determir 
ed by any strict process ot reasoning, but looking at the deceased s 
past career, as disclosed by the schedule, we can discover dO 
ground of reasonable expectation that there would have been any 
source to which tho wife and family could look for pecaniary 
benefits other than the profits of his regular business It 
however, objected that the Chief Justice should not have 1®^®“ 
as the basis of his calculation the entry m the schedule of pro t* 
realised between 1861 ard 18o8 It was said that the profits 
of the deceased’s legular business might reasonably bo eipecU 
to be larger than before hts insolvency, as he had abaudone 
speculation and devoted himself exclusively to his legitimated 
ing And the evidence of his son Bamaiiji was rehed on to show 
that Ins monthly probts dui mg the year preceding his deata 
risen to between Bs 500 and Rs 600 But we cannot accepts ® 
mere statement of Baraanji as sufficient proof of what those 
may have been, more especially when wo find liirn adcuttmg 


his father sustained a loss of Rs 12,000 in doing lepairs toa r 
called tho “ Ritual ’ during tho last year of his hfe and tha 
could not say whether his losses exceeded bis gain®, as he ‘ 
keep his accounts If it were intended to rely on the 
his business duriugtheyear piecoding his death, the hooks o 
deceased should ha\obeen produced, as tlie best and proper 
denco as to tho st ite of liis business Lastlv, it was urged by^ 
Anstey that the Court should give compensation for 
deceased’s " protection and care ’ and the authority of an 
can case cited in Sodgewick on damages was pre sed on ” 
establishing that proposition Now so far as by tho oipf®* 
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jirotectlou and care ” ina^ be niLant the money winch a father Ratanbai 
can reasonably be expected to spend on his family, compensation q i \> 
has been gnen for it but so far as it is intended to mean more — 
than that, without saj mg that under \oiy •special circumstances 
it might not be brought within the principle we have laid down, 
we are of opinion that im such circumstances exist in the present 
case On the whole, we are unable to ^ay that the family had a 
reasonable and woll-giounded expectation of pecuniary benefit 
exceeding the sum assc'^sed by the learned Chief Justice , and the 
appeal must, therefore, be dismis'^ed and with costs, unless the 
Companj consent to wane them, which, as this is the first case 
in which the application of the Act has been {ull^ discussed, we 
think they might do with gieat piopiicty 

Appeal dxsviisaed 


The Indian Law Reports, Vol. XXVm. (Madras) Series, 

Page 479. 

APPELLATE CIVIL 

Before Sir S SulmTimanta Ayyar, Officiahnq 
Chief Justice, and Mr. Justice Benson. 

JOHNSON AND AboiUEB (Plaintii rs), Appellanis, 

In Obioinal Sidf Appbai No 48 or 190 b 
PORTO NOVO OANDASWAMT and otiiebb (Paaintipps) 

Appellants, in Originai Side Appeal No 51 oi 19C4 

V. 

THE SIADRAS RAILWAY COMPANY (Dlpendanis), 

Respondents in Boni.^ 

Fatal Acerdenti Act (Indian)— XIIJ of 'if«yresenfofiTe of the 

deeeated ' t ho are — The right tinder the Act «« dulinet in each and u a 
several, not joint, right — ionitafion Act JP of 1877, Ss T, 8, art 21, ioqj 
Sched II— hepresentaUiei tinder Act ^UI of not persons entitled Aptil 7, 17, 

to sue 1 ifhtn the meaning of S 7 nor ^oint cr«ti<or*’ or joint claimants 
wntJiiii the meaning of S 8of the I tmiiahon Act— Construel ton of statute. 


* Origi lal Side Appeal Nos 4S sad 51 of l(k)4, presented agaiait (he 
JodgiDPst of Mr. Jastice Moore la O^gtns] Suit Not 76 acd 159 of 1904 
retpectivelj. 
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Johnsonand The word ‘ representative ’ m Act Xltl of 1855 does not raeanooly ex 
Candaswamy ecutnrs or administmtors bat iiidndes all or any one of the persons for 
uladras beneht a amt may be brought niider the Act and it males no 

Railway ditferenco whether the dccea ed was n European or Eurasian 

Under article 21, Schedule II of the Limitation Act, the aait most be 
brought within one 3 ear from death unless the bar js vaved liy Section " 
or 8 of that Act 

The right of the beneficiaries niidet Act XIII of 1855 is nota joint right 
but a distinct and sereral right in respect of the same cause of action eii 
forceahle at the suit of all or one of them suing for himself and the rest. 
Pijm V r/ic Great NorOtem Ratltiay Company tO 

The beneficiaries are in the* po«ttior of joint decree holders aid the 
right of suit conferred b} ActXJIIof 1855 is analogous to the right to 
apply for execution conferred on one or more ot several joint decreehoWers 
by Section 2 11 of the Code of Civil Procedure The beneficiorie^ there- 
fore are not peiaona ‘entitled to sue'within the meaning ofSecHonfcf 
the Limitation Act, and limitation will run against nil when ary one is 
competent to bring the «uifc 
The principle in Fenasamt v Knahna Ayyanl*) followed 

They are also not joint creditors nor joint claimants tinder Section 8 of 
the Limitation Act Joint claimants are persons whose suhstaotive nghls 
are identical and not those who arc permitted to enforce distinct and differ 
. ent rights under one judicial process 

Ahxnta Stbi \ Abiut hhaHer Saheh^^) distinguished 
Sections 7 and 8 of the Limilition Act must he held to 
under Article 21 if thej are capable of being grammatically apphesb e 
them The previous state of the law and the absenceof evidence to * 0 
that the Legislature meant to effect a change will not justify * 
holding in the absence of express words, that they do not 'O applj 
These suits were brought under Act XIII o£ 1S55 for 
sition for death caused by the negligence of the 
^ladras Railwaj Company, resulting m what is known 
Mangapntnam accident The accident in question took 
the night of the 11th September, 1902 Ctvd Snit No ' 

1904 was instituted on the 28th Apiil 1904 and Civi) * 

* 159 of 190t was instituted on the 7th October 1904 

The plaintiffs in Civil Suit No 70 of 1904 are the 
and daughter of one Mr Johnson, an Eurasian, who "‘>s 
m the accident, represented by their mother and 
next friend. No letters of administration or prob ite h® 
obtained to the estate of the deceased The plainti ffs 1® ^ 

(2) I I^B. 23 

(3) I L R , 26 Mod , 26 


(1) 4 B AS, 396. 
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Snik No 159 of 1904 are the minor sons of Narayanaswami 
Mudali, a Hindu who was tilled in the same accident They 
were repre'eiitod by then mother nnd guardian as next friend 
There were no executors or administrators in this case also 
Ihe defendant pie ided inter alia in both the suits that the plaint 
iffs’ claim was barred bv Imiitatioir In Civil Suit No 76 of 1904 
the defendant further pleaded that the plaintiiTs were governed 
by the provisions of the Indian Succession Act and that they 
were not reprecentatiies ’ as that conld only apply to cxecntors 
or administrators In Civil Suit No 169 of 1904 the objection 
was again taken that the plaintiffs were not the representatives 
of the deceased The conteotioa that the plaintiffs were not 
Vepresentatu ea’ was overruled in both cases bj Mr Tustice Moore 
The material pnjtiun of h>s Lordship’s Judgment is as follows — 
'The case Ins bean posted for trial of two preliminary issues, 
namely, as to whether the plaintiffs are entitled to suo ns repre 
sentatives of their deceased fither and as to limitation Mr 
Chamier for the plaintiffs contends that the plaintiffs are repre 
sentatues of the deceased under Section I of the Act, but that 
the widow should not be held to be a representative, while ^fr 
Inpier for the defendant maintains that neither the minor 
children of tlie deceased nor his widow can be deemed to be his 
representatives Mr Napier argues that, according to legal 
phraseology in England, tlie reprcseotativo of a deceased person 
means his executor or admiiiiatrator and no one else, that Mr 
Johnson was a Eurasian governed by Act of 1865 and that 
in considering what the word representative means in the Act 
of 1855 when applied to such a person, it mu^t be held that it 
refers to his executor or administrator and cannot refoi to any 
other person Mr Napier referred to several decisions which 
certainly support tiio contention that the words legal ropresen- 
tatue, personal representative and representatn o as used in 
statutes and judgments of Courts m Englind refer to executors 
and administrators only and can be applied to no one els© It 
does not however, m my opinion follow that the word re- 
pri scDtative as used in the Act of 1855 when applied to a person 
governed bj Act X of 1865 means an executor or ndmimstritor 
and no one else ihe woidiiig of the section to mj mind «hows 
cUaily that this *8 not a correct view to take It cannot have been 
tlio intention of the Legislature to declare by Section 1 of the Act 
that a suit brought for the beneGtof the wife or child of a deceased 
European shall be brought by his executor or administrator or 
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representative, t e , executor or adininistr'^tor Mr Napier at 
tempts to remove this difficulty by the contention that la this 
section the w ords exectitoi and administrator alone are applicable 
to persons goierned by Act X of 1865 while those words and also 
the word representati\6 ire to be applied m the case of Hindus 
and Muliarnmndans I cannot accept this interpietation Ifcmust, 
I conceive, have been the intention of the framers of the Act that 
all the three words should bo applicable to all persons with res 
pect to whooe estate a suit might be brought under the Act, 
whether Enioneans, Eurasians Hindus or Muhammadans Is 
other words, if a European oi a Hindu has an executor oradminis 
trator such executor oi administrator must bring the suit but 
if there is no executor or administrator the suit cau be brought by 
any person whom the Court holds to be a representative of the 
deceased The next question to be consideied is as to whether 
the Court should hold that m the absence of an executor or a 
nnmstrator, the sou of the deceased can, for the purposes o 
suit, bo deemed to be lus representative I am of opmiont a » 
should be decided that only the sons of the deceased but as® 
his widow are entitled to bring a suit under the Art as his repi^ 
sentatives The Statute (9 and 10 Vict , chap 93,1846) on w « 
tho Indian Act of 1855 is based, provides that tbe 
brought by the executor or administrator of tho deceased 
IS no mention of representatives As it was found that, 
the difficulty and expense of taking out letters of adaiinistra 
persons entitled to compensation wore prevented fiom rec 
incr tho samo. it, was oTiaotod in 1«6J (’Ll h 28 . Vict chap 9a) 


niontl' 


ing the same, it was enacted m 186^ {C,7&28,Vict chap 
in case the executor or administrator did not sue witbm six n 
all or any of the persons for whose benefit the i ight of action 
given by tho Statute of 1840 might sue in thoir own 

was not however, found to be necessary to amend the 

of 1855, because it was, as I believe, considered that t e 
representatives in that Act included all tho persons for 
h« nefit the right of action was given It must be 
that the right of action conferred bj the Act is not for t e 
of the personal estate of tho deceased, but for tlio bone 
wife, parent and child, and further that, as held bv t 
of Queen’s Bench in Blake v Midland Railnaj ,^j,ich 

Act does notiransfer to representatives tbe right of action 
the person killed would h ive had ‘but gives to tbe repre^eo^^ 


(t) 18 q B 93 ttt P 110 
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a totally new right of action in different principle's’ Tliore are Joinsonam 

not many reported decisions of the Courts regarding the proi isions 

of the Act of 18o5 but the \iew that I take, namely that where as 

there is no ea< enter or admit istrator, anj one or more of the 

persons for whoco beneht the right of action m given can sue to 
enforce that right «.eems to be that which has been acted on by 
the Coarts although there is no direct decision to that effect 
Lyell V Gn?ij;a Doi,(l) for example, was n case that w as \ erj fully 
argued and e\entually cinie befoie a Full Bench of five Judges 
That was a snit brought by a widow (G vtiga Dai) to recovoi dam- 
ages on account of the leath of hei husband, ind, as fai as can 
bo seen from the report it w as iiev“r t veti suggested that she was 
not entitled to sue as Iier husband s icpicsentatu e IlLference 
may also be made to r tajak Raghunath v The G I P Railuay 
Company^) whereitw s holdby Westpoip CJ, that an adopted 
son was entitled to bring a suit under this Act as legal representa 
tive I therefore hold on the first i«sih that the plaintiffs are 
entitled to sue as ‘rep esentatives of tlie deceased ' On the ques- 
tion of limitation the learned Judge held that both tlie suits were 
barred under Article 21 of Schedule II of the Limitation Act and 
that Section 7 of the same Act did not sa\ e the bar os there were, 
in both cases tl e widows who could have brouglit the suits as 
representatives of then deceased husbands 

Iho plaintiffs lu both ca es appealed 

Mr D C/mmier for Appellants m Original '5ide Appeals Nos 48 
.and 51 of 1901 

The Advocate General (Hon Wr J P II alfis) and "Iti 
for Respondent m both 

JcDGMENT — 'In one of these cases the plaintiffs are the minor 
children of one Johnson, a Railway passenger, who w is killed in 
thu Mangapatnam Bailw av accident The plaintiffs sue w ith their 
mother, the widow of the deceased, as their next friend In tlio 
other suit tlu plaiutiff'i are the minor children of a Hindu named 
Nnrayanasami JIudali, another Kailway pas'^enger, who lost his 
lifi, m the same accident They also suo with their mother, the 
wi low of the deceased as tlioir next friend In neither c^se is 
there anj evtcutor or a Iniinislrator of tho deceased The suits are 
brought against tl e Aladras Bnilway Company for compensation 
nil ler Act \III of 1853, and were instituted after the expiry of 
ont rear from the death of the persons referred to 


{!) I L B. 1 Ml 60 
76 


(®) 7 11 n C R- 113 
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The question is whether the suits are tune barred The answer 
to this question must hem the affirmative with reference to Article 
21 of Schedule II of the Indian Limitation Act unless the hari'i 
saved by the pro\isiem*5 of Section 7 or 8 of the Act 

Before pioceedingto consider the applicability of these prori 
sions to the case<?, it is necessary to see what is the prerise mtnr® 
of the n^ht conferred by Act XIII of 1855 under which tie 
claims arc made As stated in the preamble of the Act 
the relations of a person whoso death was caused by thewrongW 
act of another were not, prior to its enactment, entitled to claiffl 
compensation on account of the death The right to claim com 
pensation in respect of such a death was created by the Act It 
is provided that every amt shall be for the benefit ofcerla’^ 
specified near relations of the deceased ''and shall be brought by 
and in the name of the oxecutoi> administrator or representative 
of the person deceased ” 

The learned Advocate-General for the defendants contends 
that m the case of Europeans and Eurasians the only ‘ 
sentatives ” of a deceased man is bis oseontor or administraloi 
and that m this Act the word ‘ i eprosentatn es ” has no apphf® 
tion to Europeans and Eura&i m-i, but is used only nith refurmcs 
to Hindus and Alnlmmiiiadaus Ur Chamierforthoplamh to® 
tends that the word “ representative " in the Act is eqmvaleat o 
and includes, all the ' heirs ” of the deceased We do cot t UJ 
that either ot these views is correct That the word is 
valent to ** heirs ” seems clear from the fact that in Act ‘ , 

1855 which was passed on the same day as Act XHI, ao 
deals with a cognate subject, the right is given to bnog 

agiiD'st “heirs Or “epresentatives” of the deceased wrong ^ 

Nor do wo think that there la any reason forlimitiug the me 
of " representative^' in the narrow way suggested J 
Advocate-General. Wo think that the word means and 
all or any on© of the poisons for whoa© benefit a suit uu 
Act can be maintained These persons are the 
of the deceased, m the sense, that they are the persons 
the place of the deceased in obtaining reparation for t c 
done 

In cases where the deceased is represented by an 
an adininistiator HUoh an eseentor or aamn„.tr>tc.r » g' 
power to sm for the coinpens ition for the benefit of t ™ 
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relations liere there is no executor or administrator, or where Johnson and 
there is one, and he fails, or is unwilling to sue, then m our opinion Candaawami 
the suit ma} bo institutedby, and in the name of, the ropresenta- Madras 
tire of the person deceased But ono suit only is allowed to Railway 
enforce the claims of all the pcr'>ons benchcnlly entitled,— it be- 
ing proTided that the rights of each and every one of tlicin shall 
he adjudged and adjusted by the Court in such suit The 
right of each beneficiary is onlj to receive compensation in propor- 
tion to the loss occasioned to ktm by tlie death of his deceased 
relative From this it follows and it was m effect so decided m 
Pijm V The Great Northern Ratlvay OompanyW with reference to 
the provisions of Lord Campbell s ict that the right of the bene- 
ficiaries to compensation is a light distinct m each In short, the 
beneficianes entitled to compensation undei Act XIII of 1855 
are not persons entitled to claim compensation jointly but are 
parties entitled to relief seicrall j, in lespcct of the sau o cause of 
action which is enforceable at the suit <»f all or anj ono of them 
suing for himsolf and tbo rest If this is tho correct view of the 
statutory right gi\cu to persons in the position of the plaintiffs 
in these cases it is clear that Section 7 of the Lumtation Act has 
no application to suits such as the present, since in each Cise 
there is a widow of the dece ised who n as under no disability and 
who could have sued, and therefore all the persons entitled to tho 
compeu«atioa and capable of instituting the suit were not minors 
or otherwi«e incapable of suing within the period of one year pro 
senbed by Article 21 ith reference to tho view that in cases 
like the present the suit might have been brought by any ono of 
the benehciarics foi the benefit ot all, the case is analogous to that 
of a joint decree holder who can with the permis’^ion of tho Court 
under Section 231, Civil Procedure Code, take out execution of the 
decree for the benefit of himself and the other decree holders, but 
who was held not to be a person entitled to ipply m his ow n right 
withm the meaning of Section 7 of tho Limitation Act See the 
Full Bench decision m Pcnasami ^ Krtihna Ayyan,{ ) where it 
was held that tho time with reference to an application forthe exe- 
cution of a decreo passed m favour of seieralpersons jomtlj, ran 
against all tho decree lioldcis notwithstanding the minority of 
some of tho deerte holders, and uotwithst inding that anj one of 
them might, with the permission ot the Court, have executed the 
whole decreo on behalt of all 


(1) 4 B S 390 


(2) 1 L. r . 25 Ma I. 431. 
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Johnson ai il Passing now to Section 8 ot the Limitation Act, that also must 
Candasw-viny |jq to be inapplicable Of course, persona having claims 
Madras sucli as those sought to be enforced lioie are not joint creditors 
R ailwa y unless thcj can be held to bo joint claunonfs of the hmd 

mentioned m the section the benefit thereof cannot be claimed 
by them. Prom the language of the nhole section it is obvious 
that the term “joint claimants” is used with reference to 
persons whose euhstantiie right is joint, or pat it otherwise, "ith 
reference to more than one indnidual possessing the ‘■aiue 
identical substantive right The latter part of the section 
lelatmg to the discharge by one of the joint creditors ot 
claimants, without the concurrence of the others, conclusively 
points to the correctness of this view, 'dhe eipression there* 
foie does not compiehend persons whoso rights are distinct 
and different, but who arc permitted to enforce such separate 
rights by one judicial piocess to which all arc parties or by 
•\ process instituted by one on liclp of all Ahms'i 1! ^ 

Abdul Kadei SaheUXi is distinguishable on the giound tl at 
the light to sue tor an account and share of profits of t e 
partneiship sought to be cnfoiced by the heirs of the decease 
paitner was joint and indnisible notwithstanding the severe 

character of thoir luteiests inter se in the profits, if any • 

Now, with rt.feience to suits biougbt foi compensation under 

the Act as it stood befoie it was amended by Act IS of 18' > 
question of I he dis tbility of any oi all of the persons entit e 
coinpeneation was immaterial, aud the suit had to be 
witlun ayear tiom the date of death 'Whether when tbe"0i 
“ and that every such act as shall be brought withiu 
calendar months aftei the death of such deceased 
Section 2. of Act Xlll of 1855 were cepcaled aud Article - ® 
Second Schedule to Indian Limitation Act wa^. inlrodiictd 
was an intention to make a ical change m the law, n is 
to say Having icgard to the olijocl and purpose of Act * 

1855 and the ineajiediency of postpouiug the trial of 

fact involved 111 a claim to be made under the 

Act, it IS not piobtble that the running of tmio was cnau 

suspended ou account of any disability on the part of some 

persons beneficially entitled It is not improbable 

of the provision as to limitation contained m ActNIlt 

it stood before the nmendment and the emetraentof 

~(i7l I* R SS, Mad 26 
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hen t»£ it wore merely for the s*ike of aj mmetty aa urged by tbo 
leirned Adiocate-General Still the mere absence of ovidenco 
tint the Legislature intended to effect a real change in the law 
nunldnot jnstlf} the Conit in holding that the present suits are 
barred by limitation if the language of Stctioii 7 or 8 n as grain- 
iinticalU capable of applicition to them I hat, however, as 
already pointed out, is not the case 

'Ihe conclusion of the loirncd judge is theiofoie light and the 
appeals fail .mcl ate dismissed with costs 

ilessrs Slicrt l 5 Bcue'- — Attorneys for Appellants 
Messrs Orr, Daiid and jOrt^/ituc/f—Altoineyb for llcspond- 
ents 


The Madras Law Times, Vol. IV., Page 251. 

MADRAS HIGH COURT. 

Before Mr. Jvshcc Damc^ and Af» Justice Bcn'<on. 
THE MADRAS RAILWAY COMPANY (DfiFesDAKTs), 

An rUANTs, 

V 

RATILAL KALIDAS (Px-aimiff), RLsPONDzur 
A S Appeal No 23 of J905* 

} aihray Gumjiany — Neqhgcncss—Oniu — ^Indian Evidence Act (1872), 
Section lOt. 

Held that iii a suit brought I>j the legal rcprcvt.iitativc of a deccai»cd 
per'iou, 'Th ) i>as hilled at an Bccideot, while travelling in the tram the 
onus of proving that there was no negligence on the part of the Kailway 
Company, lies upon them, on the principle of law ennnciatcd in bcction 
lOO of the Indian Evidence Act, 1872 
Great ircslr-m flniZi ay Company of Canada v Ttraid (1 Moores P C. 
C ise« Nei\ Sene'! p 1( 1) referred to 

JtncMEM Davies, J —The undisputed facts in this ca^e are 
that the mail trmn from iladras to Bomba} passed bi Manga- 
pitiiam Station at the 20jtli mile from Alndras at 3 29 a m on 
the moimng of the 12th September 1002, and that, nithin a 


^ohnsoD and 
Oandasvramy 
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1005 
July, 27. 


• 0. S No 87 of 1003 m the High Conrt of Judicature nt Madras. 
See Appendix Case No 81 
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minute or two afterwards, it was completely wrecked seven tele 
{jraph posts beyond the 205th mile, that is, about one third of a 
mile away by the falling of the bridge over a water-course at 
that bpot, and that the plaintiff's fathei was one of the u any 
passengers who as then killed either by shook or by drowning 
in the flood which had carried the bndge away 

The mam question bcfoie us is whether the defendant Company 
IS gnilty of negligence in not seeing to the stability of the bridge 
or lu not preventing the ill fated tram from proceeding over it 


It IS unknown whether the bridge had fallen before the tram 
came to it, or whether it was the n eight of the tram passing 
over it that caused it to collapse The case for the defendml 
Company is that the bndge had gone very shortly before the 
accident and so the tiam was precipitated into a chasm That 
IS, however, merel) conjecture There is no positive evidcrci. 
IS to whon the bridge went down ilie only thing wo know fo^ 
certain is that it was at some time between 12 55 a ir wneo a slow 
tram going m the direction of Madras passed over it safely mi 
1 80 A ^ when the accident liappcned 


The onus of proving that there was no negligence on the pM 
of the Railway Company in either of the respects stated above, 
111 my opinion, lies upon them, not only under the ruling m 
case of 2 he Great Western Railu.aijCovi'pany of Canada v Rrfli » 
namely, that the fact of a bi each on a line of Railway is 
evidence of improper construction or maiutenance which it is 
the Railway Company to rebut, but under the general rule o 
law of evidence that when any fact is especially withm the 

ledge of any person the buidon of proving that fact is upon > 

(Section 106 of the Indian Evidence Act) Here it is onlf 
Railway Company that can inform us whether thatbndge 
perly constructed audmaiotaiued, and that every precaution^^^^ 
taken by them on the night in question to prevent an ^ 
to it or to the line, or, if such an accident did happen, to 
train from running into the danger Everything was 
their sole control and no ono else can know what steps 
taken for the safety of a tram full of pas-jcngeis tra%e 
through a storm in the dead of mgbt 

On the first point I think that the defendants have 
charged the onus that lay upon them The bridge ha ^ 


(1) 1 Moo r G N S 101 
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the test of time for thirty-four years, with nei er a flaw or defect 
And the defendants proie tint its failure was due to an unpre 
cedented deluge of rain which not only brought down i flood of 
water far higher tl an tho highest flood level previously known, 
but, v-ith the flood masses of dobns m tl e shape of trees and 
‘:triw-«talks which, so to speak chocked up the water way, which 
was Otherwi e nmpl^ sufficient to eaiiy off the \\ iter of even 
this unpreetdonted flood The msli of water was piobably 
increased by the bursting of the hnnd of jn old disused tank 
which had ceased to store water until that night and it was all 
so sudden that it was impossible to tako measures to safeguard 
the bridge from its approach Mr Justice Mooee, the learned 
Judge Avho tried the case m the Original Side accepts the view 
of ilr Thompson, the Railway Chief Engineer, as to what was 
the actual cause of the bridge giving way, namely, the lateral 
pressuieof the water on the Pier No 2 and on the girders fasten 
ed to that Pier, which caused it to slide along its foundation 
I see no reason why that opinion, the icasona for which are set 
forth by Mr Thompson in great detail, should not bo relied on 
And it shows beyond all doubt that no human foresight could 
have provided again«t such exceptional circumstances Ihe 
plaintiff has entirelv failed to prove the case he set up that the 
foundations of I’lei No 2 which fell had been allowed to become 
unsafe There is nothing in tl e defendant scvidcnco losuppoit 
that tlieor\ , and tho plaintiff has called no witnesses on his own 
behalf to establish it I am satisfied, therefore that tlie collapse 
of the bridge was due to what is termed on act of God, and that 
the defend viits are therefore not respomible foi it 

On the other point I am equally satisfied that the defendants 
have failed to di«chaige tho onus of proving that they kept a 
proper watch Upon tho line so that if from causes beyond their 
control tl e line was breached, otrain which was under their con 
trol could not have been stopped from moving into tho danger It 
appears tl at during tlie months of June July and August, night 
watchmen were employed to patrol this portion of the hue, as that 
13 the time of year w hen the Railway authorities expect the worst 
weather So tl at tl e employment of night watchmen had been 
discontinued on the Slst Augnst and admittedly there were no 
night waichnion on duty on the iiigl t m question Mr Justice 
Mooef Ins pointed out that if ramj weather is the te t for the 
eiiiplojTncnt of night watchmen the mouths m which their 
employment is most necessary are Soptomber and October, 
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because the heaviest ram falls in that part of the country is 
those months and he has come to the conclusion that, if nglt 
watchmen had been employed on this occasion, intimation of the 
dangerous condition of the Ime could not have failed to be given 
to the Station Muster at either Mangapatnam oi Kondapurarain 
time to stop the Mail tram from Madras 

The condition of things on that night on the line between 
Manga patnam and Eondapaiain,tbencict station towards Bombay, 
was that not only h id the bridge, where the accident happened 
fallen, but there were two other breaches on the line— one about 
half a mile away from the bridge jast before the 206t)i m'l® 
wliere the ombankraent had been washed away for 160 yards 
and another beyond the 207th mile where the ballast next to a 
bridge had been washed away to a length of 30 to 40 fert and 
14 feet in depth Thns, m about two miles, the hue 
seriously breached in three places I quite agree with r 
Justice Moore that, if night watchmen had been on dutji 
would have been impossible that the fact of all or some of the'® 
three breaches could not have been communicated to the Station 
Master at Alangapatnam in time to save the train trom 
ceeding 

The statement for the defence is that erery provision was b*’ ® 
foi watching the line after the night watchmen were discoatinao 
That arrangement, it is stated, was that m stormy noather o 
Permanent Way Inspector and the gang maistnos and men ® 
patrol the line That there was a stoim of unusual severitj’ 
chat night is proved not only by the fact of the three 
on the lino between Ifaugapatoam and Kondapunra, but 
the evidence in the case n hich shows that this storm 
at 11-30 p II at the latest and continued almost throughou 
night That is the evidence of the Railway servants themse^ 

But if we take the only independent evidence m the caset a ^ 
the Village Magistrateof Alaugapatn itn it rained m torrents 


from 10-30 pm till 5 A m the next morning 


That being 

Vayf” 


state of the weatlier, the gangmon and the Permanent 
spector should have gone out on their patrol much eurhei 
they did According to their own evidence the Pcrmanenn^^^ 
Inspector at Kondapuram Stition did not go out till - ^ ^ 
the gang maistry and two coolies on the 
till 1 o’clock I therefore agree with Mr Justice 
considering that this also was a piece of neghgoooe on 
of the Railway servants 
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Judging however from the very ansitisfactory and conflicting 
character of the evidence given by these men, as pointed out by 
the learned Judge n \ own strong impression is that not one of 
tbe®e men went out on patrol that night It was upon the Rail- 
way Company to show that the®e mon were doing tlietr duty on 
that night, but tliei have allowed tho evidence chiefly elicited 
b\ the plaintilT os t j the conduct of tl eir seivants vvIulIi si ows 
that thoa did not do tlieir dntv, topass nncliallcngetl Assuming 
their evidtnco to bo true it ronrliisiv 1\ proves that oven going 
out late as they did had thei obeyed the rule laid down for 
their guidance they could have prevented tlio Mail tiain from 
leaving ilangnpatnain at 3 29 a si and thereby averted the 
disaster 
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Tulnkkanam, the second witness for the plaintiff who was the 
gang maistry on the Mangapatnam sido and the two coolios with 
him state that Stirling from Mangapatnam they reached tho 
third breach, that is, the one beyond tho 207th mile at 2 a sr 
It was their duty under Rule 199 of tho General Rules, which 
runs as follows — “ Every Railway servant observing any 
failure of any part of tho works must, if be considers that the 
same is likelj to interfere with the safe running of tiains, report 
the circunstaiiCL as soon us possible to tho nearest Insp ctor ot 
Permanent W ay and to the Station Ma-^ters of tlie stations on each 
side of the point at which such f ulure hrs occurred "—to report 
the fact of this broach to tlio Station Master at Koiidapuiam as 
well as to the Station JIaster at Mangapatnam It w is three 
miles from that breach to tho Kondapuraiii Station which could 
therefore easily liave been icacbcd by one ot the thieo men by 
8 AM The line clear fiom Kondapuram to Mangapatnam was 
not signalled till 3-10 a w Had the Station Master at Konda- 
puram received the information by 3 A M , he could not have «oiit 
the line clear message and the mail tram would consef|uently 
liave been detained at ilangapatuam on account of that breach 
alone, and, whether the bridge fell with the train or before it 
came, the tram could not have gone upon it 

Tolukkanam has given no reason for not going himself or 
sending one of his two men to Kondapuram His story is that 
he left one man at tho breach with detonatois and that he and 
tho other man returned towards Mangapatnam to inform the 
Station Master at Mangapatnam which place they were unable 
to reach before tho accident happened, bccao c of breach 2so 3 
77 
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at the 206th mile Thoie was no reason for him to tike Iks 
third man with him wlien he started for jMangapntmin to roaU 
report because he should h‘v\ e 'snt that man on to Kondapuram 
to make similar report at that end 


But apart from and m addition to tins, there was a g^ng 
maistry and several men on the Kondapuram side of the breach 
at the 207th mile who, according to the evidence, must have aho 
become aware of that breach at about 2 a ir In fact, three gang 
coolies weie met coming back to Kondapuram by the Permanent 
Way Inspector— according to him two miles away from honda 
puiam but according to his assistant only one mile away In 
either case the time not being latei than 2 30 a m , the Pertna 
nent Way Inspector having started from Kondapuratn at2A* 
in the direction of Mangapatnam any one of these coolies had 
ample time to give the information to the Kondapnraai Station 
Master before the line clear meseage was sent The Permanent 
Way Inspector should have expressly told them to dose not only 
under the rule but because he and his assistant wore respons bk 


for the safety of the whole line between Eondaporam and 
Mangapatnam and not only for the particular breach near tbe 

207th mile But he neither told the man to make the report 
nor did bo himself go, or send his assistant to do so, could negl 


gence be worse? 


It is therefore clear that if any one of these men had dona 
their duty under the rules prescubed for the prevention of 
dents m cases where a line is breached the mail trai i woo 
have been saved from destniction 
The learned Advocate General argues that under the 
law of negligence the accident to the tram at the bridge wai 
remote a consequence to be attributed to the neglect of rale 
the part of the employees of the Railway Company and be 
cited a number of English cases in support of his con^®^ 
which, I must say seem to me all beside the mark 
was a duty cast upon each one of the Railway servants pr® 
under the rale I have quoted, which none of tbem oboyed ^ 
tho case of disregard of any rule of this kind which is , 
the protection of a tram not only on one spot m a sect on 
lino between two stations but for tho whole section 
stations, any accident that could have hocn preacntel 
rule been obeyed must be treated ns a direct consequonco*^^ ^ 
omission, whether it was wilful or negligent It wa’ ^ 
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where the lueu were illowed to use *1 discretion of their own 
Tliey were to follow tlie rule implicitly Bat assuming that this 
was a case for discretion it was undoubtedly eserused wrongly 
The breach bey ond the 207th mile indicated breaches elsewhere 
in the neighbourhood from the ':ame cause, that is, floods , and, 
as a fact, there were we know, two other breaches within two 
miles of the one that was first seen The men were consequently 
pat on then guard to gi\ c tho carlitst mformatiou they could of 
the line being unsafe 1 hoy profess to liai e known what their 
duties were, ind yet did not perform them The weather was 
extraordinary lud extraordinary precautions should base been 
taken But we find that oxen the ordmaiy precautions were 
neglected Of course, if there xvas no patrol at all that night, 
then the negligence of the defendant Company is manifi-st and 
is of it'-elf sufiicient to establish tbcir liability 

I am, therefore of opiuiou that tho wreckage of tho tram at 
the bridge at Mangapatnam xtas a direct consequontc of the 
neglect of duty to report the fact of one of the three bt caches 
on the line to tho Kondapuram btation Master It is perfectly 
LOrtaiu that tho btation Master conld not have given the line 
cle ir moasage to Mangapatuam until the hue was really clear 
and the Ime at the 207tb milestone could not bavo been clear 
for «ome time, that is, uotil the breach was repaired During 
that time, the two other breaches, t e , at the 206th mile and at 
the bridge, must have become known, and if communication 
with Mangapatnam was etiU cut off, the fact of such breaches 
could have been communicated to Kondapuram and theuco by 
wire to Mangapatnam bo that, iii whatever light one views 
tho whole matter, whether tho negligence on the part of the 
Hallway Company was in not employing night watchmen at this 
season of tho year or in that the men substituted for the night 
watobmen did not tuin out on patrol till long after danger to 
tho line was immitient, the fact remains that, if their story be true 
and they had done then duty in obeying tbe rules, this terrible 
disaster could not have liappened 

Mr KoTt07^ for the plaintiff ui^cs that the damages given by 
the learned Judge are not sullieient I» the first place, he says 
that tho account of the net income of tbe plaintiff s family has 
XX rongly been calculated But be does not put us in a po ition 
to judgo of the question fbo accounts are kept lu tlio Guzerati 
luDguago und urc not tiausl itcd fur our luspcctiuu He then 
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objects that the priuciple upon which the Judge has deiermiaed 
the question of damages is wrong, and that credit should have 
been given to the probable savings of the deceased — the fatter 
of the plaintiff Here also we have no data to show that he 
would have saved anything Uhe assessment of damages in 
cases like this mu&t always be moie or less arbitiarj Isecno 
reason for supposing that there could have been any fairer 
method thc»n the one adopted by the learned Judge 

The appeal and the memorandum of objections arc tlicreforfl 
both dismissed, the former with costs on the higher scale 
Certify for two counsel on each side. 


B^,^sov, J — In this appeal the Madras Railway Company 
appeals against the deciee of Mr J iistice Moobe on the Ongir i 
Side 111 what is known as theMaugapatnam ca'e 
that ca^'e was the minor son of one Rahdas Ratuchand, who 


killed in an accident which occuiied on the Madras Bailwaj on 
the 12th September 1002. He allegetl that the death of m 

father was due to the negligence of the defendants— theBat war 
Company— and he sued for ditnagas, ns bis fatbei’s repre'^eo * 
tive under the piovisions of Act XIII of 1855 which proT* 
that v\hen the death of a person is caused by the wrong u au 
neglect or default of another, the representative of the 
may recov oi damages from the other if the act, neglect or o a 
\\ as such as would hav e enabled the deceased, if he hud sarvi 


to maintain an action for damages 

The learned Judge who tried the case found that there 
negligence on the pwl of the llailw ly Company m not 
watching the line of Railway and gave the plaintiff a de>.re 
lis 33,000 as damages ^ 

Against tins decree the defendants appeal on the groun 
the accident was due to a saddeu and wholly 
deluge of ram which could not have been foreseen ant 
against by them, that the watching of the hue wis proper) 
ctncicntly earned out, and th it the accident was m no 
result of any negligence on the p irt of tlieir servants m o 
thereto . 

Tilt) evndenco shows that on the morning of the 12th ep 
1902 the mad tram. No. 81, from Madras to Romb'y gj., 
through Mangapatiiiim Station at o-29 o’clock withont 
and tint about half a milo further on, on reaching th® 
M.igapaliuiin bridge, (No. 605) at mile 205/7 the " 
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witb the exception of the rcnr carnage was precipitated into the 
Filer, owing to Pier No 2 and the girdois of the 2nd and 3id 
spans of the bridge having been cairied awa^ bj a sudden flood 
which came down the stream, and it is not denied that Kalidas 
Kamchand with 70 or 80 other persons, was killed m the 
accident It was argued for the plaintifT that if the bridge had 
been properly constructed and maintained it would not have 
been earned away, and it is fuither urged that the destruction 
of the tram might have been averted if theie had not been 
neglect on the p irt of the defendants’ servants with respect to 
thQ -watching of the line "With regard to the first of these 
matter's, I entirely concur in the finding of the learned Judge 
lint there wa® not anj default lu the original design materials 
or construction of the budge It was an iron girder bridge of 
three spans each being dli feet in width Each pair of girders 
w-ighed 22 tons and re ted on pieces of stone and Jimo ma«onry 
llie ina oniy is shoivn to have been excellent, and both it and 
the girders were in ‘■ound condition at the time of the accident 
Mr Norton for the Respondent urged that there was h stiatum 
of Kunkur across the bed of the stream when the bridge was 
built but that this had di'appeared after the accident and he 
urged that this mu t have been gra<luall> eroded tlio action 
of the strcaiii} prior to the accident and that the pieis thoreb} 
lost a portion of tbeir original suppoit and that the defendants 
were guilty of negligence in taking no steps to supply any 
fcubstitnte for this support In regard to this aigument it is 
sufficient to say that there is nothing to show tbit this stratum 
of Kunkur which lay under several feet of sand was materially 
eroded before the night of the accident hor aught tli it appears 
It mav Inv e been carried awa^ on the night of the accident when 
the flood came down with a velocity of 10 feet per second The 
evidence of Mr 1 ]ioinp«ou. Chief Lugincer of the Madr is Railwa} 
whoisuu oilicei of groat oxpeiienct shows thit thtre. was no 
material scouring under Pici No 2 and that its fall wa^ not due 
to the foundations being scourid out Ihis pitr, like Pier No 1 
rested on a bed of shale, which Mr Thompson considers is a good 
base for such n bridge 'I hen it was argned that the waterway 
under tho bridge was insuQioont but Ido not think that this was 
BO It, in fact, was greatly in excess of what would ordinarily 
Bcem to bcBuihcient Ihcro has been a good deal of confusion in 
the arguinont before us as regards the discharging capacity of 
tho bridgo from not bearing in luiud thit tho figures given in 
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Exhibit T and in parts of the evidence of the expert 
witnesses^ Mr Thompson and Mj Gnanaprakasam refer to 
what the bridge could discharge when the water rose to the 
highest point, leached by the flood that night, viz , to the top 
of the girders which is several feet above the bottom of 
the girdeia to which alone the Engineers in building a bridge 
contemplate that the watei maj rise The correct facts moj 
be stated as tollows —The bridge was built in 1868 and lie 
highest recorded flood prior to the accident showed only a height 
of 4 feet 11 inches above the bed of the river The lowest part 
of the girders was two and a half feet above this ‘•o that the 
free waterway provided was more than 50 per cent m excess of 
what previous experience indicated as snfiicient But, m po’“t 
of fact, the discharging capacity of the bridge and the margin 
allowed to meet extraordinary floods, was much greater than 
these figures would, at fiist eight, indicate 'ihe catchment arw 
ot the divide m which the bridge is situated is 0 square 


miles, 

and the rain water that falU lu this area is earned off three 

bridge 


culverts or small bridge* in addition to thoMatigapatnaw 
The calculations (Exhibit T) and the evidence of tbo experts vr 
were examined show that tho Mangapatnam bridge b) i ^ 
provides for the flow ot some 10,000 cubic feet 
second Ihis is the flow that could take place in t e sp 
between the sandy level of the river-bed, and the lowest 
the girders of the bridge But whenever tliere is a 
of water over a sandy bed that is a scour of the sandy e 
this increases with the velocity of the flow Tiie jo 

experts shows that with the water of the river jastcoinicg 
tbo bottom of the girders tho scour would be so great as e ^ 
allowed about 14,000 cusecs of water to flow under the bri g 

Tho ev idcnco also shows that if the intensity of the 
equal to tho heaviest cyclonic raiu recorded at the Madras 
vatory during 42 years (viz, 2 35 inches in an hour) t 
mum quantity of ram water that would hovo come 
would, from the catchment area of 9 square miles, a 
only soma 5,001) cubic feet per second. 

Thus the water way provided was nearly three ^”'"^^^gi.gecary 
heaviest recorded rainfall would liiivo indicited os ° 

'J htra was no cvidonco as to the actual rainfall 
oil tlio night ill quoitioii, but at Kondapiir mi, fcix 
lainfall g uigcd was b 25 inches bctwuou 0 r n ou t u 
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Cam on tlio 12tli September 1902 an<l from this and other 
evidence at tho trial it was assamed that the rainfall was about 
9 inches, a figure which gi\ es 2 37 inohes as the masimura in an> 
one hour, and pi-acticall} tho same figure of 5,000 ciisecs as the 
mssimum flow from the catchment area 

These circumstances I thinh, aie Bufiicicnt to show that ♦^he 
waterway provided by the Engineers m constructing the bridge 
was sufficient 

The question then naturally arises, how was it that the bridge 
was swept away ’ 

The evidence of the Chief Engineer, Mr Thompson, showed 
that the hr dge was capable of bearing a lateral pressure of ‘•ome 
45 tons whde the lateral pressure of the full water discharge 
under the bridge would not be more than half that amount and 
ha was of opinion that the disaster to the bridge was caused by 
the water rising to the top of the girders so as to press again«t 
them and thu-s add this pressure to that exerted by the water 
directly on the piers The learned Judge accepted this theory 
as to the immediate cause of the budge giving way and I see no 
reason for holding othenMS<» The evidence of the Fngineer, 
Gnauapraka^am, who made the calcolatious in Lshibib T, and 
who made a detailed examination of the leA els, etc , after the acci 
dent, shows that at a point about 1,100 yards above the bridge 
the volume of water passing down the stieam when it it3highe''t 
was 14,000 cu^ecs and to thw would have to bo added 800 cusecs 
for tin drainage joining the stream between that point and tho 
bridge We have liowevtr, seen that thisis just tlie quantity of 
water which the bridge (allowing 4,000 cusecs for ccoui) and the 
culverts in the same divide could discharge without the water 
rising so as to pre'-s against the girdere Why, then, did the 
water rise above the bottom of the girdeisand press agiinst 
them ? There is evidence that stacks of cholam stalks, babul 
trees and other debris were earned down in the flood, and this 
debris getting caught in the girders of the bridge wa"! probably 
sufficient to raise the water above the level of the bottom of the 
girders, so as to press against them laterally in the manner de- 
scribed bj Air Ihorapson Moreover, if the stratum of Kunkur 
referred to by Mr Thompson existed until the night of the flood 
(a matter which however is doubtful) it would not have been 
Bconrcd out for some short time and until scoured out its 
existence wotill diminish the 4000 cnsces allowed as duo to 
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scour and thus ruse tlie water above the bottom of the girders. 
The evidence of Hr Giianaprakasam a]«o offers a probable 
explanation as to how it came about that a body of water so 
much in excess of what would be due to the probable rainfall 
found its way into the stream on the night m question Some 
two miles above the bridge there is the large Mangapatnam 
Tank Its bed is coltnated and it has not been used as a tank 
for 100 years The water that flows into it from the adjicent 
hills ordinarily flows m a stream instdc its bund to tbe escape 
at one end of tho bund where it flows out and joins tbe strein 
flowing dowm to the bridge Ou the night of tho flood this 
escape was insufficient to aMow the water to flow out ol tbe tank 
ns rapidly as it flowed in, and in consequence the water became 
ponded up in tho tank Mr Guanapraknsam, taking tho 
levels shown on the bordeis of the tank calculated that no lesj 
than lltOOO, 000 cubic leet of water were thus at one time poedw 
up The bund of the tank then breached in four places aud th* 
vast volume of watei then poured down into tho stream and on 
to tbe budge 

There is a second smaller tank not far from the larger fank* 
and it also breached on tho night lu question added its quota 
the flood in the stieam 

riie leained Judge was inclined to attach less impoitance tha 
this witness did to tho breaching of the tank, but the 
flgures are based on his observation of the actual iloo 
and on mathematical calculations, neither of winch have 
shown to bo wrong However that may he, it is 
the water which camo down to tho budge was about thre®^ 
as much as calcuUtions ba^ed on the drainage aiea 
experience of the heaviest cyclonic rain measured ur 
years at tlio Madras Obseivatory, indicated as tho niaxmiim ^ 
should be provided foi Jf wi, add to this that the hio jl 
level previously recoided at the budge itself was on y 
inches, while the bridge allowed a waterway of 7J 
wo reuieniber that the budge was constructed u3 
J8C8 and that from that time up to the night of the ' jjjp^trh 
liad never suffered any damage or injury from "of’ ' J 
there were disastrous floods in the neighboiirhool m 
think that the-e is ample justifitation for the 
learned Judge that the defendants were not guiJtr o 
in regard to the construction and maintenance of t 
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am of opmiou that its destrnctiou «*is due to nr altogether 
unprecedented ru^h of iinter down the stream in consequence of 
a sudden and vicJLnt storm if rain and probablj m part also to 
the breaching of the two tanks wlurh caused the water in the 
stream to rise above the level of the girders and thus subjected 
the bridge to a pressure winch could not have been presumed 
and which it w as nei er designed to resist 

It IS now nece^'sarv to consioer whethei the loss of the mail 
train conld, and ought to have been averted, uotwitbstandiug the 
dc«truction of the bridge if the defendants’ «erTant8 had not 
been gmltv of cnlpable negligence in regard to the wutchiug of 
the line Lxhibit 20 is a booh of general rules prcbciibed under 
Section 47 of tho Indian Railways Act, 1890, by the Government 
of India for all State Railways in India These rules were made 
applicable also to the Madras Railway by Exhibit 29 They 
however do not provide for night watchmen That is dons by 
special rules made bj each Railway Ihe learned Judge who 
tned the case has traced m detail the hi3tor\ of t)ie rules 
prescribed by the Madias Railway in this behalf I think it 
enough to state that night watchmen were origmally considered 
necessary throughout tho )car on all paits of the line, but 
these were abolished mainly for Bnanctal reasons, m 1880 
(except at certun bridges which were thought to be in ospecial 
need of careful watching) and in lion of them the gang 
tnaistries were required to put the most trustworthy of their 
gangs on as temporary night watchmen whenever tho weather 
was threatening and floods might bo expected In 1898 tho 
rules (Exhibit B) in force at the time of the accident were 
promulgated and they provided for night watchmen being 
regularly employed during certain specified mouths on certain 
specified parts of the line On tlie section m which the 
Mangapatnam bridge is situated night watchmen wore to be 
regularly employedin June, July ind August only, butlVrniauent 
Way Inspectors were “expected to seo that night patrolling is 
earned on ovei their lengths at any time when wet or stormy 
weather is prevalent’ Ihe learned Judgo has held that the 
defendants wore guilty of neghgenco ui not lia\ing any 
permanent night watchluon in September and October Ho 
points Out that according to the returns of ramfill published 
in tho Oazetle by the Meteorological Dtparlinent, these are, on 
an average of years, the two months in which tht rainfall is 
heaviest in that part of tho country where the disaster occurred, 
7S 
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and that it is considerably heavier in those months than in June, 
July and August m which months the Esilway autliontcs 
considered tliat the permanent employment of night natchinen 
was shown by experience to be a reasonable and desirable 
precaution No reason has been suggested for omitting m 
September and Octobei tbepiecautions deemed necessary in Jane, 
July and August Ihis being so, and as the line north and 
south of M'lngapatnam runs close to a senes of hills sufficiently 
cause, as the expert. Mi Chatterton, thinks they actually dul on 
the pioacnt occasion cause, a sudden precipitation of run from 
the clouds drifting against them, I am not prepared to difler from 
the finding of the loimod Judge that the defendants must be 
held to bo guilty of negligence m not having had any permanent 
night watchmen on this part of the lino at the time of the accident 
Exhibit B contains detailed rules for the guidance of mgH 
watchmen when such are employed During the mouths 
these are not employed the practice is foi two coohes m 
gang to sleep in turn at the toolsbed of his gang, and to 
out when tailed by the inaistry on the advent of wet and storniy 
weather The length of a gang’s section is usually thieo nii e^ 
If the weather is very bad for a long time, the maistry is exp^ ® 
to call out his whole g«ng, usually consistmg of six cooi6s 
Theio appear to be no separate set of rules for their guidance on 
these occasi ms, but they are expected to act m accordance 'ti 
the directions in Exhibit B, und of course m accordance wti 
statutory miss framed by tlie Goaernnicnt of India m x 
28, so fai as tlioy are applicable 


It may be explained that the JIangapatnara Station ^ 
204’/I6 from Afadras, tc, 16 telegraph posts beyond * 
mile — theie being usually 20 telegraph posts to a mi o 
Mangapatnam bridge is at mile 206/7 and the next station 
the bridge and to the west of it is Kondapnram at mi o 

Ihiis the length between the stations is a little under “‘X ^ 

and 13 in chaige of two gangs. No 4 from Mangapatnam 
207^ and No 5 from that point on to Kondajinram 

I he evidence shone that on the night of 
1902 Fakirgadu and Alnnigadn of GaiigNo 4 slept at t 
at Mangapatnam and were called by their maistry " 
shortly before 1 am when theio was a violent ^air 

and ram in progre s They went out to patrol the 
tho mixed tram No 32 from Kondapnram, but a® ® 
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this was at the station or ]nst beyond the bridge there is a con 
flict of evidence 

They and the train passed safely over the bridge and they 
th“n went along the lino to niilo 207/6 Hero they found that 
there had been a washout by the side of a culvert and that the 
line was in consequence dangerous Thej accordingly took 
appropriate precautions by putting down fog signals on the line 
half a mile to the cast (t e , on the JIaiigapatnam side) of tho 
breach, and posting Munigadu there with Ins lamp Fakirgadu 
and Tulkanam then went back towards Mingapatnam to n arn the 
Station Master there and stop the Mail train which was slid tl^ 
expected When however, they reached 205/lt> they found 
that there ^vas a great breach in tho lino for seme 500 ftet, and 
they say that the water was flowing to a depth of souio four feet 
and so strongly that they could not cross it Thoj waited there 
till the water subsided towards dawn and then, crossing the 
breach, walked on to the Maogapatnam bridge, where they found 
It partiall) swept away and tho tram lying in the stream 

ruming now to No 5 Gang, it consisted of John M ustry and 
6 coolies Only one of these, Saothiah, has been examined He 
says that on the night of tho iltb be slept at the toolshcd near 
bridge No 672 and was cdled out by John Maistry when it 
began to ram, and on going to bridge No 672 they found tho 
line washed out and m a dangorous condition One of tho coolies, 
Eauial, he says, was posted on the Manganatnam sido of the 
breach, and another, Philip, on the Kondapuram side, while ho 
himself went on towaids Maiigapatnam and found Mnnigadu 
already posted on the line with his lantern He says that ho 
tookMumgadu’s place and told Monigidu to go and give infurma* 
tion to the Mangapatnara Station Master and that Munigadu 
at once started off to do so Wh^ Munigidu should havo thought 
this n&cess iry is not cleir if PakirgAdu and lulukanam liad 
already gone to Mangapatnam as they say they had for that 
purpose This, however, is only one of many difficulties and 
discrepancies in the evidence of these cooly witnesses, w hich, as 
the learned Judge has shown, makes it by no moans easy to 
determine with accuracy wlnt was dono by each of them John 
Maistry appears to have remained at the breach whilo tho other 
three coolies of the gang, Peerkhan, Ankola and Nagimia, went 
towaids Kondap iram 'ilie witnesssays ” Peerkhau was told to 
go to the west and look about and watch. I hat is all tliat John 
Maistry told him to do ” 
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So much for G'»ng No 5 It is next necossarjtosee whattle 
Permanent ay Inspector, Mr Carrapiett, was doiUjj He Ines 
at Kondapuram and w s first roused by the ram at about II r u 
but he says tint it was not then heavy, so ho went to sleep again 
Tho rain roused him a second time at 1 40 a m , and lie then 
woke up his Section Maistiy Subriyaln, and two gang coolie’, 
and they went out on the hue at 2 A h They went towards 
Mangapatnam as the storm was coming from that direction 
According to Mr Carrapiett’s endence they met Peerkhan, 
AnkoH and Naginna, the three men of John’s Gang already 
referred to, at mile 208J Subiayalo, however, in his evidence 
says that they met them a mile fiom Kondapuram wlucli wonIJ 
be at mile 209 1 They told him of the dangerous state of tie 
line at 207/6, Imt he gave them no instructions to mform tb® 
Station 11 aster at Kondapuram, or to send a telegram 
him to Mangapatnam He apparently gave them no inslriiclioDS 
at all, but went on to tho gap at 207/C There he foand Ibt 
the bioach was 30 o’* 40 feet lu length and 14 feet m depth, 
he also found that precautions had been already taken by John 
Maigtry by posting men on each side of tho bieach He then 
returned to Kondapuram in order to arrange for the repair e 
the breach 


Now, tho fact that stands out most piomiULntly >n connectiou 
with tho action of the two gangs and of Canapictt is tint ther 
made no attempt to inform the btotion Master of KondapoTao 
and through him tho Station Master of Mangapatnam of ^ ® 
dangerous state ot the line though both ordinary prndcnce 
the express rules bf the Government or India, lequired thew 
take this preciution Rule 199 (Exhibit 28} expressly rejn"^^ 
that every railway servant observing anv fnlure of any P 
of the works must, if ho considers that tho same ishkcf 
interfere with the safe running of trains, report thocircumsl®®^^^ 
as soon as possible to the nearest Inspector of Perta3“ 
AVoy and to the Station Masters of the stations on each si ® 
the point at which such failure has occurred ” Now not ono ^ 
all tho men who, as wo haae seen, knew of this breach o 
the direction of this rule or made any attempt to 
infoiination at all to tho Station Jlister at Kondapuram*^ 
until 4 A M , long after tl e tram had been wricked 
certain that had tluy d^no so with reasonable It 

terrible disaster to the Mail ti im would have been nver 
IS said that Gang No 4 who w tro tho hrst to know of t i* 
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could not proporljr Lave "spared i man to go to Kotidapuram as 
Mnmgadu was riglith posted with fog signals on the Manga 
patnam side of tl;e gap* 'ind Fakirgadu and lulukaiiam were 
right in going together along the line towards Maiigapatnam 
whence the ue^t tiaiu was expected in order to warn it and 
inform the Station Master it Mangapatnain They nt that time 
did not know of the disaster to the bridge or of the long breach 
at mile 205/14/10, and as Kondapuram was no nearer than 
Mangapatnain they properlj lesolved to go to Mnngapatnam 
rather than Kondapuram 

A suggestion was made that one of them might have gone to 
Mangapatnam and tlieothei to Kondapuram but Mr Ihonipson, 
the Ohief tiUgmeer, ga\o it as his opinion that they wero right 
to go together towards Mangapatnam because if there had been 
anothei breath on the w ly to Mangapatnam one man if alone 
would ha\o been helpless, tint is, he would have been required 
to stay b} the breach and tliore would have been no one to go ou 
toMangapalnvm i think th it tins view is correct, and that it 
cannot be said that tbe men of Gang No 4 were wrong in not 
informing the Kondapuiam Station Master But i do not tnmk 
that the same can be s tid ot the meu of Gang No b or of 
Carrapiett and Ins men In regard to them the defence is two- 
fold It 13 atgued that ui fact they did not know of tho gap m 
time to enable them to warn Mangapatnam thiough Kondapuram 
m time to stop the Mail ti im , and that even if they did, the 
ilailway Company is not lu law liable since the tram was not 
wrecked at the breach at 207/6, but at the ilangapatnam bridge 
which Carrapiett and the gang coolies had thou no rtvson to 
suppose to bo in dangei In dealmg lYitli this inattLi the learned 
Judge, while holding Carrapiett responsible for disobedience to 
rule 199, thought that the negligenco was of little importance as 
he thought it “doubtful if Campiett starting from Kondapuram 
nt 2 Air, could after arrual at bridgo No 672 haio sent or 
taken a message back to Kondapuram lu time to enable tho 
btatiou Mastoi to stop tlie Mail tram” It may bo that if 
Carrapiett waited until after he had himself seen tho gap at 
Mile 207/6 it would have been late, but he knew of the gap long 
before that, and so did John Maistry and all his gang 

A\’’e hai o scon that Carrapiett met three men of John's gang 
nt mile 208i according to his own caidcncv, or nt mile 209| 
iiccording to bubrayilu’s oidonce, anil learned tho dangerous 
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state of the lino from them I have no doubt that there wis 
then ampio time for Carrapiett or any of those with him to hare 
gone or sent a mes&nge to Kondapuram m tinje to stop the 5hil 
tram Carrapiott’s houso 13 three telegraph posts to the \\est of 
Kondapuram Station He set out at 2 A M , -walked to the gap 
at 207/6^ inspected it, and got back to Kondapuram by I Air 
Ihe distance he travelled was tlieiefoie well over siv miles and 
be did this in two hours, including the timo necessary to inspect 
the breach He was, therefore, travelling at rather more than 
three miles an hour 'Ihe place where he met John’s cooheawai 
at most only two miles from ICondapurain and the time must 
have been not later thau 2-40 am A message could, therefore, 
have easily been aciit back to Kondapuram so as to reach the 
Station Mastt-r m timo The ‘ line cleai ’ signal was given bj tho 
Kondapuram Citation Master to Mangapatnam at 3-10 am, and 
tbe Mail tram actually passed through Mangapatnam at 3 2*^ a h 
I f, tborotoie, iho messenger had travelled at the moderate paw 
of only 4 milts an hour, ho would have reached Kondapuram 
just as the ‘ hue-cloar ’ sign'll was being given, ''nd 1^ 
minutes betore the tram left Maogapatnim and therefore m 
ample time to have s'vved the tram Coolies wth an urgent 
message could easily travel faster even on a stormy night h ® 
this, but even allowing a late of only 4 miles an hour there ir®* 
ample time for John M'listiy aft^r ho had seen the gap, of 
Carrapiett after he had heard of it from John’s coolies, to have 
infoiraed the Station Master it Kond vpuram is required bj ru e 
199 aud thus, to have averted the disaster Most 
neither oi them made the sbghtcst attempt to comply "d 
rule The learned Advocate-Gonoial bus howeier btrouuoasy 
argued for tho defendants that tho damage w vs in lau too 
and that even assuming that John and Carrapiett coul 
informed tho Kondapuram Station Master m time, ^ 
defendants are not liable since the disaster was not cau' 
tho breach at 207/l>, ^hich alono uas known to Jo 
Carrapiett and in regard to which they had takeu otlicr P 
tions, but by tho failure of tho Maugnpatnam bridge 0 
they then knew nothing and which tlioy could no^ 
ably have expected to occur In support of his 
referred to tlie Kn as laid down is 67inrp v Poiceli . 

Grctif IFcAfern Raxlicaij Company, i-) Svixth \ . 37*r 
South ^Vtslern liatltcay Gompanyi^i and other nuthoritie^ ^^^^ 

(1) li K 7 , 0 P 2u3. (2) (1893) I, 4 B , l’>t> ^ 
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not, liovfe\er, tliink tliat those luthoiitits negative tho liability 
of the defendants in the present case I would be disposed to 
attach verr great importance to the argument of the learned 
Advocate General if it were certain tl at the destruction of the 
bridge was due to the breaching of th tank and ivould not have 
Occurred if the tank had not breached for it that were so ib 
might be argued with much justice that the defendants weronot 
liable for the destruction of the tram inj inoie than tho> would 
haie oeen if the bridge had been destroyed by an oarthqual e 
or blown up bj an anarchist 

But m the present case it is impossil le to say with certainty 
that the destruction of the bridge was due to the breaching of 
the tank, and not to the sudden rush of rainfall apart from its 
effect m causing the tank to breach We do not know whether 
the tank breached bcfoie or after the dostruct on of the bridge 
The calculations refined to in the caily put of this Judgment 
which indicated that the breaching of tlio tank probably contri* 
but^d to the flood which swept away the bridge are necessarily 
based on an assumption as to the maximum rainfall that took 
place in any one liour Ibe assumption was, that the rainfall 
was not more thin 2 37 inches, but as to what it, in fact, was we 
have no evidence and Hr Cbattcrtoo in Lis evidence as an 
expert stated that he thoaght tlut tisc ram most have been very 
ranch greater than 2 87 inches in an hour If so, tho whole 
basis of the argument that the tank must have caused, or coiitn* 
bnted to the destinctiou of the bridge fads If tho destruction 
of the bridge was not due to the breaching of the tank, but was 
due to the rush of water from tho sudden storm then I have no 
doubt as to the liabilit} of the Company It is true that Joho 
and Carrapiett hid no particular reason for expecting a disaster 
at the Miugapatnam bridge, but considering the Molence of the 
storm then raging, tiio fact that it had already brtached the 
line at 207/Q and tho iidications that its seventy was no less in 
tho Mangapatnam direction, I think that they might reasonably 
and ought to h ue anticip tied the probability of other dangers 
to tilt line beside that which thej knew actually existed at 207/6 
and in regard to which they had taken some of the precautions 
indicated in the rules laid down for then guidance Uarrapiett 
says the ram was the Iieaviest he had ever known in those parts 
und that it was heaviest between 2 au and S 30 am We 
know that 0 2 > inches foil at Kondapuram Hie Villatjo MnnSif 
of Mangapatnam ® ij s there was a torrtnt of ram from 10 30 p ji 


Madras 

Railway 

Pstilal 

Kalidog 



C24 RESl ONblBlLTir AS OAREIBRS OP PASSPNGPrS 


Madras 

Railway 

Ratilal 

Kalidas 


to 8 A M and that lie had never seen such ram 'ihe guard of 
tlie wreohod tram speaks of the thunder and lightning and 
pouring ram Carrapiett himself says “ it was a night oo which 
breaches might occui It will also be remembered that the 
Chief Engineer defended the action of Thtilhanam in taking 
Fakirgadu back with him from the breach at mile 207/t) by siy* 
ing that it was advisable for him to do so m order that if they 
met with another breach on the way to Manganatoam thej 
might be in a position to safeguard the approaching Hail tram 
from that danger I think, therefore, that m addition to the 
plain stitutory duty under the rule there w is abundant reison 
why John and Cariapiett might hav^e reasonably aiiticijntcd 
danger to the line between mile 207/6 and Wangapatnam owing 
to the teinble storm then raging and they ought to hare 
attempted by all means m their power to inform the Station 
Masters in order that the appioaclung Mail tram might be pre 
vented from entering on the dangerous section until that «cct)on 
had been oaammod and was known to be safe In the«e circuB 
stances I do not think that the defendants can be absolved fro°' 
liability by slmwing that they could not have anticipate*^ 
precise place or manner in which the accident happened T ® 
accident that actually happened was one of the kind that p 
defendants’ servants might have reasonably anticipated fw*'’ ^ 
conditions which they knew existed, and which they 
thorfore to have taken all pioper precautions to guard again ^ 

I must, then, hold that the defendants art liable on this 
as well as owing to their failure to maintain a syst®^ 


peimanent night watchinon. , i 

llie learnod Judge held that negligence was also 
against the defendants on the ground that neither Tim 
nor Carrapiett turned out to patrol the lino as early a® 
ought to have done In this \i©w I think that the 
Jndge IS right Considering the violent character of 
as spoken to by all the other witnesses, it is difhcult 
that it began as a moie drizzle as Carrapiett «ay8, at U 
or tint It did not become of such a character as to rco 
necessary for him to go out on patrol duty until 
will be remembered tint the laigt. washout at mile - {^y;f 
found by Thnlknnura and hisging about 2 am It m"* 
been raining lieaMly fi r a considorablo time jirt>ioii«ly 
caused this damage to tlic Imt 'I ho Village fvrj 

almost the only independent witness examined on the p ' 
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that there was a torrent of ram from 10-30 p Si If this was so, 
and considering that there were no nermanent night watchmen 
employed at the time, I innst agree with the finding of the 
learned Judge that it was the dnty of the gang coolies and 
Permanent Wa} Inspector- to have been out and on the alert 
earlier than they weie 

The evidence of the Chief Lngineer shows that the llangA* 
patnam bridge was probably not washed away until the water 
had risen to the top flange of tlie girder which was 3 feet and 9 
inches above the bottom of the girdei The water must nave 
tahen 'jome time to thus rise above nhat may be called the free 
water-way to the top flange of the girder, and during this time 
the flood was of such a character that it ought to have attracted 
the attention of the n ntchinen or patrols if they were on duty 
The same witness expressed the opinion that the breach at 
20o/14/]6 occurred before the bridge was swept away In this 
state of facts I agree with the learned Judge m thinking that if 
the system of night patrols os Ind down m Exhibit B had been 
m force on the night of the accident and if the gang coolies and 
Permanent AVaj Inspector Lad been on the alert as early as they 
ought to have been, the probability is that the dangerous state 
of the bridge would have been observed in time to have stopped 
the train before it passed ^langapatnim Station and this terrible 
disaster would have been averted I do not think that the 
plaintiff has shown that the defendants were guilty of negligence 
in not using roc^iets or port fires as it has aot been shown that 
such precautions could have been used effectively 

The learned Judge has awarded Ks 33,000 as damages to the 
plaintiff The latter has filed ft memo of objections alleging 
that the learned Judge has erred both in his method of calcula- 
tion and in his figures, and claiming a larger sum The sugges- 
tion of the learned Counsel for the appellant that the damages 
should be based on an assumed annual eaving by the plaintiff’s 
father throughout his life is one I cannot adopt 

I am not aware of any more satisfactory basis than that 
adopted by the learned Judge and it has not been shown that 
the figiiies of hjs calculation aie incorri,ct The award of 
Rs 33,000 as damages seems to me m all the circumstances of 
the case to bt n a-onable 1 wonld therefore, dismiss the appeal 
with costs and also dismiss the memo of objections Tuo 
Counsels on each side Costs on highei scale 
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In the High Court of Judicature at Bombay. 

ORDINARY ORIGINAL CIVIL 
JURISDICTION. 

Before Bavar, J. 

?ERIN A PATELL, Plaintiff, 

c. 

G I P RAILWAY COMPANY, Defendants 
and 

A D PATELL, Plaintiff, 


G I P RAILWAY COMPANY, Defendants 
Sdits Nos 426 and 427 of 1907, 


1G08 

September, 

21 


Sv.il for compentaiton for injury and lost ofhf$—Act iTIftt/' 1865-5# 
eahon by gas tn train-^Keqhgenee of Rathcay 
The plflintiQ la the first suit was tbo dauphter of the pleintiff 
second suit, and the mvo suits weio beard together 
Oti 12th December 1806, A D r«ell the pUintill m th® 
left Muzzafarpore for Bombay bv ml with hia wife and fourcfid 
attend the wedding of his younger brother it Broach At 
Station their friends, Mr and Afrs Ilormiisji Lala. joiucd them, oed 
nil traTclled together to Bombay m a second class compartment 
amyal of the tram at Jhansi, they were obliged to shift into an old 
class compartment with Cane seats winch the Station lla'tcr p™ 
for their use m the Punjab Mail Tram, and it left Jbansi at 5-3'’ 
to the statement of the »econd plaintiff, the party were hapr? 
ful until thej arnredat Bina at 8 30. but during their journey 

Bina and Bhusawal, they repeatedly complained at st itions on * jilii 

the servants of the Company that the lamps were burning '*''” “'’^ 1 , 0.1 
they were suflotatcd from tho effects of gas in the tarnage A 
wal tho tram arrived att ”0 and tho lamps w eropubout TUyeonuj^^^ 
their journey and nrnvodat Victoria Terminus on tlie 
nth Iho while partj complained of nausea headache, giadi“‘’ 


irritation in their throats ^ 

Airs Patell and her children w« re placed under the trciitinr*’^ ,ij'’ 
Doctors Mrs. Hornm^ji felt also ill nnd became sicV 
under medical treatment Mrs PotoU was getting worse a” rteJl/^' 
after her arrnnl at Bombay. The aiaso of her death was a' n'’ 
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to the attnck of Broncho pneumonia Penn al <50 suffered like her mother, p 
but she fortunately recovered She was, however, said to' have been 
permanently injured, while the others got over their illness after some ® 
time ^ 

Mr Pdtell, on behalf of himself and his children sited the Railway ^ 
Company for compensation for the loss occasioned by the death of his 
wife, which he estimated was Rs dO, 000 He alleged that the death was 
due to Broncho pneumonia which was the direct result of the inhalation 
of gas in the second class carri^e in which she travelled and which 
caused irritation md inflammation of tnc Inngs He farther alleged that 
the earniige provided for bis wife was in sneh a bad order and so con- 
structed as to illow of the escape of gas id large quant ties into the said 
carnage. He al'O alleged that the nttention of the servants and agents 
of the defendant Company were repeatedly called to the fact and they 
were requested to provide another carnage and to take steps to stop the 
nuisance caused by the escape of gas, but they failed and neglected to 
do SQ 

The charge of Penn, the flr&t plainlifl, was materially the same 9 s that 
of the second plaintiS, except that her lungs were seriously affected and 
permanently injured 

The defendant Company denied all the material allegations of the 
plaintiffs and stated that no gas could have leaked into the carnage m 
which the plamtiffs travelled, that, even if the gaa did escape into the 
compartment, it could not have caused the illness an<i death as alleged 
in the plaint, and that the illness and death were due to other causes 

Several witnesses, including medical men and experts were esarained on 
behalf of the plaintiffs and defendants, and the Judge arrived at the 
following decision — 

( 1 ) that the gas apparatus and flttiogs attached to the carnage in 
which the plaintiffs travelled were in perfect order 

( 2 ) that there was no leakage or escape of gas in the carnage from 
Jhansi to Bombay , 

(3) that the symptoms exhibited by merabei 3 of the plaintiffs party 
were not due to the inhalation of gas in the carnage 

(t) that Broncho pneumonia from which Mrs Patell and Penn suffer 
ed, was not the result of the inhalation of the gas used in the carnage 

Under the circumstances the suit was dismissed 

JrDOUKNT. 

Bj a Consent Order, bearing date the 19tli of October 1907, 
these two suits were consolidated and were ordered to be heard 
together. The plaintiff m the first of these suit^ is the daughter 
of the plaintiff m the second smt The second suit is really the 
more important of the two suits and the pleadings in that smt 
are fuller 
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EESPONSIBItlTY AS CAERIERS OF PASSE^0EB5 


P A Patell Ardeshii Dhunjibhoy Patell, the plaintiff m the second sojt, 
a I P Rj ® meinbei of the Parsi community of Bombay He was called 
A, I>^*P t U England in Janoary lS93 and ooon thereafter re 

^ turned io India and was admitted as an Advocate of thts Court 
G I P R/ He waited in Bombay for about 10 months md then went to 
Itnzz ifarpore He secured good practice there and has been 
siDLO 1694 settled at that place When he vs ent to Sluzzafarpore 
he had been mained and his eldest child Perm had then been 


boi n to him He made a home for himself at Mnzzafarpore and 
about 8 months after he had been there his wife joined him The 
child was left at Bombay and did not join the parents till t "0 
years after her mother had left for Muzzafarpore Another 
daughter and a son wore bom to him at Mnzzafarpore I bey 


are named Dina and Data Perm is now 1 4 years of age, Bina 
is twelve and Dara is seven The plaintiff Aideshir evidettly 
did very well at Muzzafai pore, for in 1902 be built for 
bungalow in what he calls “ the very best situation ” at Mnmf'vi 
pore next to the Travellers’ Bungalow of that place The 
that he built tho bungalow for himself evidences his intention o 
settling permanently at Muzzafarpore, or, at all events, bll s 
continues to practiso at the Bar The plaintiff’s family, or * 0 De 
members of them, wore »n the habit of coming to Bombay for®er y 
every year to see their relations and fi lends and latterly s'"”/ 
alternate year The last journey Jhs Patell made to Boo ^ 
was m December 190C and is fraught with much sadness, for ® 
whole family started in tho Jiopes of having a happy 
participating in the festivities attoudant on the wedding ® ^ 

Patell 8 youngei brotbor, Rustom, and a speedy return to t ‘o® 
home at Muzzafarpore These hopes wero most cruelly 

ed, and Mrs Patell never lived to realise hci hopes but dic 

days after her arrival m Bombav under circamstancos vv 
must evoke the sympathy of all those who bavo beard thota 


it was unfolded daring the hearing of those two suits 
The case for the plaintiffs, as gathered from their plaint®, 
own evidence and the evidence of the witne'sscs called on 
behalf, is shortly this Mr Patell's younger brother, 
to be married at Broach on tho 20th of December i de 
Patell’s father, his brothers and their wiies and dnldr^n 
ID Bombay at their family hoiWo at Marine times 
were desirous of Lav mg Mr Ardeshir Patell, his uifc an' 

11 ith them at tho wedding and as they did not find it j ,j.c 

come to Bombay earlier, the nedding was purposely h* 
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place on tlie 20tli of December to enable Mr Ardeshir to take 
advantage of the Christmas holidays Ihebfide’s home was at 
Broach and the fimilj had decided to leaye Bombay for Broach 
on Sunday, the IGth of December Ardeshir decided on the 10th 
of December to st irt from iluzzafarpore on the morning of the 
12th He de ided to proceed iia Cawnpore, because Mr and 
Mrs Hormusji Lala, who were particular friends of the family 
and who resided at Cawnpore, were also invited to the wedding 
and Ardeshir had arranged that they should journey down to 
Bombay together Ardeshir had been in previous correspond 
ence with Hormns]i aboQt then intended joumt-v to Bombay 
When he made his final arrangements he telegraphed to Hormusj 
that he and his lamily were starting on tne 13th and asking him 
to reserve a compartment m the tram The line from Muzzafar 
poie to Cawnpoie is narrow gauge At Cawnpore they have to 
get into a tram that starts from Lucknow and stops at Jhansj 
At Jhansi some of the carnages of tins tram aro attached to the 
Punjab Mail, which starts from Bawatpindi and runs on to 
Bombay taking Jhansi on tbe wav 
The plamtifi Ardeshir his wife Awabai, his three children 
Perm, Dara and Dma, and another child Naja^ a niece of his who 
had been staying with them left Muzzafarpore early m the morn- 
ing of Wednesday, the 12th of December They say they were 
all well and happy when thej started on their journey and were 
m a very cheerful state of mind m anticipation ot tbe festive 
holidays they were going to enjoj They arri'^ed at Cawnpore 
about 8 am on the following morning tbe Idth of December 
They were met there by their friends As they had plenty of time 
at their disposal before the train from Lucknow would come in, 
they were invited to proceed to the house of Hormusji Lala s 
brother Jamsetji where thev were given a breakfast As tliey 
were proceeding on a journey to join matiiAge festivities the 
breakfast consisted of di'shes prepared on aus-picious occasions 
One of such dishes specially mentioned is Set — ‘=omething ikm 
to sweetened vermicelli They left Cawnpore with Mr and Mrs 
Hormnsji Lala at about 11 am They travelled in a reserved 
Second Cla'js Carnage which was cushioned They had a cheer 
ful comfortable journey up to Jhansi At Cawnpore thev «ay 
tliey were assured by a Railway servant that the carria_.e in a 
compartment in which they travelled was a through carnage to 
Bombay and would bo attiched to the Punjab Mail at Jhuisj 
They arrived at Jhan'-i it about * 30 p ji still happy, well and 
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p A Pateil Ardeshii Dhuujjblioy Patell, the plaintiS in the second salt, 
G 1 P Ey ^ membei ot the Parsx commtmity of Bombay He was called 
A D**? 1 11 England m Jannary 1893 and ooon thereafter re- 

^ turned to India and was admitted as an Advocate of this Court 

G I p Ry He waited in Bombay for about 10 months md then went to 
Miizz ifarpore Ha secured good practice there and has hsea 
since 1894 settled at that place When he went to Muzzafarpore 
he had been married and his eldest child Perm had then been 
born to him He made a home for himsolf at hluzzafarpore and 
about 8 montlis after ho had been there his wife joined him The 
child was left at Bombay and did not ]om the parents till t«o 
years after her mother had left for Muzzafarporc Another 
daughter and a son were bom to him at Mnzzafarpore They 
are mmed Dina and Dira Pena is now 14 years of ags, 

18 twelve and Dara IS seven The plaintiff Ardeshir evidently 
did very well at ^Cuz^afa^po^e, for m 1902 he built for 
bungalow m what he calls “ the very best situation ” at Huzzsfar 
pore next to the Travellers' Bungalow of that place The f^cj 
that ho built the bungalow for himself evidences Lis intention ° 
settling permanently at Muzzafarpore, or, at all events, til 
continues to practise at the Bar The plaintiff's family, or so®® 
members of them, were in the habit of coming to Bombay former? 
every year to see their lelations and fuonds and latterly 
alternate year The last journey Mrs Patell made to Bom ' 
Was m December 190(5 and is fraught with much sadness, for 
whole family started in the hopes of having a happy ^ 
participating in the fostivitios attendant on tho wedding o 
Patell’a younger brother, Kuslom, and a speedy return to 
home at Muzzafarporc These hopes were most cruelly fr"* 

ed, and Mrs Patell never lived to roaliso hci hopes but die 

days after her arrival in Bombay under circumstances w 
must evoke the sympathy of all those who have heard t ota 
it was unfolded during the hoanug of those two suits 
Tho 03*10 for the plaintiffs, as gathered from their plamts, 
own evidence and the ovidenco of tho witnesses called ori 
behalf, is shortly this Mr Patell's younger brother, 
to be married at Broach on the 20th of December 
Patell’s father, bis brothers and their wn es aud children s 
in Bombay at their family boiist. at Marine Lines ' 
wore dositons of hav mg Mr Ardeshir Patell, his " df* jo 

with them at tin. wedding and as they did not find it coiW® j,te 
comt to Bombay earlier, the wedding was purposely*’* 
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place on tke SOtli of Decemlier to en*ibIo Mr Ardeshir to take 
advantage of the Christmas holidays Ihe bride’s home was at 
Sroach and the family had decided to leave Bombay for Broach 
on Sunday, the 16th of December Ardeshir decided on the lOth 
of December to start from Miizzafarpore on the morning oi the 
12th He de ided to proceed iia Cawnpoie, because Mr and 
Mrs Hormnsji Lila, who were particular friends of the family 
and who resided at Cawnpore, were also invited to the wedding, 
and Ardeshir had arranged that they should journey down to 
Bombay together Ardeshir had been in previous correspond 
ence with Hormusji about their intended journev to Bombay 
When he made his final arrangements he telegraphed to Hormusji 
that he and his family were starting on tne 12tl and asking him 
to reserve a compartment m the train The line from Muzzafar 
pore to Cawnpore is narrow gauge At Cawupore they have to 
get into a tram that starts from Lucknow and stops at Jhansi 
At Jhansi some of the carnages of this tram are attached to the 
Punjab Mad, which starts from Rawalpindi and runs on to 
Bombay taking Jhansi on the waj 
The plaintiff Ardeshir his wife Awabai, his three cliildien 
Perm, Dara and Dma, and another child Naja, a niece of his who 
had been staying with them left Mnzzafarpore early in the morn- 
ing of Wednesday, the 12th of December Thej say they were 
all well and happy when they started on their journey and were 
in a very cheerful state of mind in anticipation ot the festive 
holidays they were going to enjoy They arrived at Cawnpore 
about 8 A M on the following morning the 13th of December 
Thev were met there by their fnends As they had plenty of time 
at their disposal before the train from Lucknow would come in, 
thej were invited to proceed to the liouse of Hormusji Lalas 
brother Jamsetji, where tliey were guen a breakfast As they 
were proceeding on a journey to join maiiiage festivities the 
breakfast consisted of diahes prepaied oa auspicious occasions 
One of such dishes specially mentioned is iS'ei — something akin 
to sweetened vermicelli Ibey left Cawnpore with Mr and Mrs 
Hormusji Lala at about Ham They travelled in a reserved 
Second Class Carnage which was cushioned They had a cheer 
ful comfortable journey up to Jhansi At Cawnpore they 'ly 
they i%cre assured by a Railway servant that the carnac'e in a 
compartment m which they travelled was a through carriage to 
Bombay and would be attiched to the Punjab Mail at Jhansi 
They arrived at Jhansi it about i oO p m still nappy, well and 
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P A Patcll cheerful At Jhansi their troubles began On arrival thev ivere 
G I P Ey told that the Coinage tbej were in was not a through carnage 
and and would not be attached to the Punjab Mail They prolo ted 
^ “ and complained to tl e Station Master, but all to no purpose They 

® Ey ln,d to get out and wait at the station for the Punjab Mail winch 
on that day was late by about 2 hours Mrs Patell nis mneh 
annoyed at having to change carnages Dhunbaiji Pestonji a 
lady friend who had gone to the Jhansi station to meet the pirt^ 
and who was examined on Commission at Cannpore, '''lys "he“ 
told finally that she would have to get out and change ' she pot 
very wild over it ” Ardeshu says the Station Master Mr Knipl t 
promised to givo him a reserved compartment in the Punjab 
Mail The Punjab Mail arrived at Jliaust a little before 5-o0 
It remained at the station for about 20 minutes Mr Knt?h 
took the plaintiff Ardeshir and pointing to a Second Plass tom* 
partraont said ** This is foryon ” Ardoshir says the first thm" 
that struck him was 'the old appearance of the carnage' S® 
noticed that the seats weie without cushion He weot up to 


Knight and said, ‘ Is this the way you keep your promise 
Knight replied ‘ 1 bis is the best I can do for you The tnm 

late Hurry up ' The hrst person of the party who got m ’Fas 

Mrs Patell Immediately on getting m she said, “ This carnage’s 

^ erv dirty and there is a smell of gas *’ and came out Thereupon 
Hormusji’s Tahsildai Chobey Samaldas, who was present at t ® 
station and who has been examined on Commission at Ciwnpon 
c died tho Bhisli and tho Mobtei,who aro always reidyott c 
station platform, and the carnage was cleaned and the lavslorv 
washed with pheny lo water The tiam left, according to Ardes nv 
a httlo before 6 pm Exhibit No 14 is a statement prepare 
the defend ints from their records, sliowing the exact tuao w 
tins tram arrived and left all tho stations where it halted 
Jliansi and Bombay Except as to Jhan'^i tho 
admitted to be accurate This statoinont gives tho d P 
time from Jhansi to bo 5 39 With reference to Jliansi ® j 
was insisted on by the ylaintills was that tho train only s ° 
tboro SOminutos This is not diapiitod by thedefendaot 
so nothing turns on the oxact timo when tho Mall Ic t 
I will t iko tho timo of arrival ami iloparture at the 
stations from I X. ?so H Tho tram arrived at Bins 
It stopped there only 10 mintit&s during winch a dining 
nnnoxed It ‘■oenis that tho rofreshment room j ropn® jotiffi 
wired to tho Bum refreshment room pooplo about tho p 
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party and as soon as tbo tram arrived tlieir dinner was brought P 
into their carnage The party had np to now nothing to com- 
plain of 'Ihey were still happ^ and cheerful in spite of being 
an old cane seated earn igo According to Perm they laughed, 
talked, bad recitations for abont an hour after levvingBina and ^ 
then prepared their beds and went to sleep. Tbo position of 
each one of tlie 8 peisons as they went to sleep is accurately 
shown in Ex ], which 13 i plan annexed to Arde'-hir's plaint 
This plan also shows the position of the lamps in the compart- 
meur There were two lamps in the compartment itself and one 
in the lav itory The jilamtiffs did not notice at Jh insi how the 
lamps a\ere lit When they got into the compartment the 
lamps were lit Before going to sleep the party noticed that 
lamp marked A in Ex 1, the one furthest from the liiator^ 
m the words of Ardeshir, “ n is not burning as well as the other 
ones It was flickering ” 

Between the time the party went to sleep and the arrival of 
the tram at Itarsi, at 1-20 a u in the early morning of the 
14th of December, nothing happened Before going on to what 
happened when the tr iin arMvi.d at Itarsi I think it is neces- 
sary to set out here what the plaintiff Ardeshii states about the 
state of his health daring the eventful journey I gather this 
from evidence given in Court and bis statement made by him 
in writing on the 29th of December 1900 for the information of 
his solicitors I his statement is Lx bo 2 lu the case It 
appears that since September 1904 Ardeshir has bttu suffering 
from chronic nasal catarrh At Muzzaf iipore befon, December 
1906 he had two attacks of asthma, tbo I rst attack boi ig 111 Miy 
1906 M hen he left JJii/z.vfajpore at (* 00 a ju on tire morning 
of the 12th he was quite well Ihirty irnlos vttor lIuAzifarpore 
the train irrived at Sonepori His friend Binaji who came to 
see the party off, accornpinitd them is far as bunepore In 
Ex No 2 Ardeshir says ‘ A\ ben wc arrived at Sonepurc I 
began to Kuger from iiiv usu il complimt of nasal catirrh I 
could not sleep well tli it night * * * * We aiiivcd vt Lawn 
poic about Sam the next 11 ormng and were received at the 
btition by Messrs Uorinusji and Ardeshir, who nniti-d us it 
thoir place to have cliota as wo had sufficient rimt to go 
and come hack I was not feeling well but Mrs Patell wr bed 
me to go with her ml tire children wlieli 1 did * * * We 
arrived at Jhansi at 2 30 i si * * * * As 1 was uot feeling well, 


A Patell 

r. p Rj 
and 

D Patell 
[. P Ry 
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PA^Pat... cWfol At Jbanaahcr trouble, bepan On a«.v,l tter wer. 
O 1 T % fiiaf the cilnagetbey-nrcrein wa, not i tbrouffl, carna", 
A D PateJl . Wonld not be attacled to the Punjab Mail Tie/ Proledea 
a I P n r"” “ *''B Station Master, but all tonopurposp Tlej 

— ^ m o got out and wait at the station for the Punjab Alail whicb 
on that da 7 was lato by about 2 hours Mrs Patoll mnA 
annoyc at having to change carriages Dhunbaiji Pestonji « 
tadj friend who Ind gone to the Jhansi station to meet thejnrtv 
an w]io tns ezamined on Coromission at Canopore_, siys 
to nalJi that she woohl h ive to get out and change ‘sbepci* 
very wi d over it " Ardeshii saj a the Station Master Mr knist* 
proimscd to give him a reseived compaitment m the 
ail The Punjab Mail arrived at Jl ansi a bttle before 5-^0 
It remained at the station for about 20 mmufes Mr KnrM 
took the plaintiff Ardeshir and pointing to a Second Hass too* 
partmeot said « This is for yon " Ardesliir says the first fliin'’ 
that struck him was the old appearance of the carnage ' K< 
noticed that the seats were without cushion He weot up to 
Enight and sa J, ‘ Is this the wav you keep your pronue 
Knight replied ‘ This is the best I can do for you Thetrin* 

ate Hurry up’ The hr'st person of the party who 
iirs PatefJ Immediately on gettingin she said, “This carnage 
veiydirty and there xs a smell of gas ” and came out Thoraupo" 
Horrausji’s Tahsildai Choboy Samaldas, who was proseat at tte 
station Hiid who has been examined on Commissiou at Oawnpor 
Called the Blusti and the Mobter, who are always ready sUt* 
station platform, and the carnage was cleaned and the laratof^ 
washed with nhenyle water The tiam left, accordiog to ArdesW 
a httio bef( re d p M Exhibit No U is a statement prepartd fj 
the defendants from their records, showing the exact time 
this tram arrived and loft all the stations whei o it halted 
Umnsi and Bombay Except as to Jhan-u tho 
admitted to be lecuratc This Ktatcment givta the d 
time from Jhansi to be 5 39 With reference to Jhansi ah 
Was insi'5ted oq by the plaintiffs was that tho train onlr stepP 
there 20nunutes Thisjsnotai^iitedbj the dofrndantC'^r^ 
so nothing turns on the exact tune wJicn tho left 
r will t iko tho tune of arrival md dopartnro at thi t 
stations from Ex. No 11 The tram arrived at Bma 
It -stopped there only lo minutes during which a dinwg 
annexed It «oouis that the rofroshment room 
Wired to the Bum rofrtshmont room people about tho pf'*® 



C0MPE^S\T10N TO PAMILl OP DECEASED. 


631 


party and as soon as the train arrived tlieir dinner was bronght P 
into their carnage The party had up to now nothing to com- q 
plain of Ihey were still happy and cheerfnl in spite of being 
an old cane-seated earn ige According to Penn they laughed, 
talked, had recitations for abont an hour after leaving Bma and ^ 
then prepared their beds and went to sleep. The position of 
each one of the 8 persons as they went to sleep is accurately 
shown m Ex ], which is a plan annexed to Arde«hir’s plaint 
This plan also shows the position ot the lamps in the compart- 
ment There were two lamps in tlie compartment itself and one 
m the lavitory The plaintiffs did not notice at Jhaiisi how the 
lamps were lit ^Vhen they got into the compartment the 
lamps were lit Before going to sleep the party noticed that 
lamp marked A m Ex 1 , the one furthest from the 1 ivatory 
la the words of Ardeshir, " was not bmmng as well as the other 
ones It was flickering ” 

Between the time the party went to sleep and the arrival of 
the train at Itarsi, at 1-20 am m the early morning of the 
I4th of December, nothing happened Before going on to what 
happened when the train an ived at Itarsi I think it is neces- 
sary to set Out here what the plaintiff Ardobn states about the 
state of his health during the eventful journey I gathei this 
from eaidence given in Court and bis statement made by him 
m writing on the 29th of December 1906 for the information of 
his solicitors Ihis statement is Ex No 2 m the case It 
appears that since September 190-I' Ardeshir 1 as been suffering 
from chrouio nasal catarrh At Muzzafaipore befoie December 
1906 he had two attacks of asthma the I ist attack being lu May 
1906 M hen be left Muzzafarpore at (i 55 a u on tlie iiioimng 
of the I2th he was quite well Thirty miles atter Muzzafarpore 
the tram arrived at Sonepore Hi-s fiiend Biiiaji who came to 
"ee the party off, accompanied them is far as bonepore In 
Ex No 2 Ardeshir says ‘When we ai rived at Sonepore I 
began to suffer from mi usnil complaint of nasal catarrh I 
could not sleep well tlMt night * ^ * We ainved at Cawn 

poie about 8 am the next morning and weie receii ed at the 
station by Messrs Ilormusji and Aideshir, who muted u^ at 
their place to have chota }a-’n is wo had sufficient nme to go 
and come back I was uot feeling well but Mrs Patell wivlied 
me to go with her and the children which 1 did * * * e 
arrived at Jhansi at2 30pu ****Asl was uot feeling well. 


Fatell 
I P Ey 
D Patell 
P Ry 
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P A J’atell Mrs Patoll and Mrs Hormus]! took me to the refreshment 
G I P Ry room wliere I had a cup of tea ” 

A D Pateii stato of the plaintiff Ardeshjr’s health previous to 

G I p Ry arrival of the train at Itarsi What happened to him wl en 


the train stopped at Itarsi is best described in his own wonls 
''I awoke it about half past one I was tlio first to vvate up 
I felt as if I could not bresthe I shouted to my wife and told 
her that I could not breathe well I told her I feared I 'vas 
getting an attack of asthma Both my wife and Honniisj who m 
the meanwhile also woke np, disabused my mmd Thev said 
they felt the odour of gas My wife said she could not sk^P 
well because of the <5mell * * * I woke up after the tram 
stopped at Itarsi ” 

Speaking of the incident in Ei No 2 he says ‘ Mrs Patell 
wished me to rub the application on my chest, but the botlk 

being kept in a box which waa underneath the bedding, I kid 

her not to trouble herself about me 

The plaintiff Ardeshir goes on to say Umt his wife opened a 
window, and she and Hormusji called out for Guard and Station 
blaster A native servant of the defendant Company came up 
to the carnage They complained to him about being suffocated 
with gas and pointed out to him lamp A The man went up «o 
the roof of the carnage and did something to the lamp v'hch 
had the effect ot making it barn brighter The tram left 
and a short while afterwards the Jump “wont dim agnm 
The next station at which the tram stopped was Ilanla 
It arrived at 2 4 > a m It stopped there 10 minutes Hore ago ^ 
the adult occupanis of tl e comportnn nt or some of them si ontf 
fir Station Alaster and Guard Ihe Guard came up to t'^ 
carnage a little before tlio train started Ardeshir say* ‘ 
was a r uropian Gnaid We told him w e were getting tho“U 
of gas ind wo pointeil oat the lamp A to him i 1 e G‘ 

It vv IS time for the train to «!tart Ho promised to look int<> 
matter nt the next station * 

kfter leading Ilanla Mrs Pnb.ll and her diiiigl ter Dma 
sick 1 he tr iin arm od nt the next halting sf if ion Khan 


i 20 Hero ngun it st pped 10 miiintis On irnv 
and Ilorraiisji sho itcd foi flu Guard and the Sinti >u a 

got out and stood on the plitforin iho Guard ni d the •- 
Master tamo lip Tlip account of whnt happened nccoi 
tho case of tho plamtiffa had l»ost bo given in Arde« 


al f 
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words — "We were at tlia door when tlie Guard and tlie Station pA Pateil 
Ar-ister came lip to our carriage We informed them of what ^ i^p Ey 
hadhanpened The Guard went inside He opened the lamp and 
from inside and it seemed to me that he was satisfied that the ^ F^Fatel? 
lamp was not burning properly lashed the Sta,tion Master to ^ I P Ity 
put me in some other carnage I said I was ready to pay the 
difference between 2nd and 1st Class fares if be put me in a 
first class I said this because Hormnsji had gone and seen the 
other carnages and told me that there was no room in any other 
Second Class carnage Hormusp said there was no room in any 
of the 1st Classes either When I asked the Guard and Station 
Ma’ster to pnt me in another carnage one of them said that the 
tram load was already heavy, they conld not add a carriage to 
the train and there was no room in the train itself ” 


Ardeshir says they shouted again at Bnrhanpore, but no one 
came In Es No 14 Barhnnpore is not mentioned as a halting 
station between Khandwa and Bbnsawal The tram arrived at 
Bhusawal at 6-32 on the morning of Fiiday, the 14tb Between 
Khandwa and Bhusawal Dara and Penn became sick end 
vomited Mrs Pateil had been sick altogether two or three 
times before arriviug at Bhusawal Tlie lights were here put 
out What happened at Bhusawal, and whether the phintiff 
Ardeshir spoke about their troubles to the Parsi at the rof i esh- 
mont room there, is of no importance whatever Tho trun left 
Bhusawal after a halt of 10 minute's About the smell of gas in 
the carnage Aideshir in the coursi of his cioss-exannnation 
says — 

“ I did not find that the smell of gas is kss when n e stopped and 
more when the trim was in motion T1 e smell was much the gimi 
while the train was stationaiy and while it w>3 in motion llie smell 
of gas was pist the same up to BAmw al It vns neither more nor loss 
at any stage between Itarsi and B1 n«awal After Bhu'awal ve got 
no smell of gas They put out the light at Bhusiwal 
At a later stage of his cro«s examination Ardeshir says — 

“I cannot say tint iheiewa'i no escape of gas between 
Bhusawal and Bombay on the day we arrived I did not 
got the "imell A*! far as I am concerned I did not get the 
Riiiell, hut then nij powers of smell are defective No one 
of oiir party said that tbev smelt gas between Bbnsaw il and 
Bombay Mj wife «aid she smeb gis even after she got 
homo. She complained like that for 2 or 3 days after her 
arrival in Bombai . I don’t think that from the fact that 
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P A Pateit nobody complained of the smell of gas between Bhu^i\va! 
0 I P Bombay that thoie was no escape of gas ' * * * * 

and * “ Some of my witnesses tay there was 'loiell of g'ls ahfT 

A-D^PaVoU jgjj. Hormii« 5 ]i and tny dangliter Penn 'aj 

G I P Ry Xn the tr un after leaving Bliu'wal 

Hoimusji said thore was no smell of gas, but after wo cue® 
home ho told me that lie had felt the gas all along bntle 
gaid there was none to divert my and my wife’s ittection 
and cheer us np I accepfed Hormusji’s stateraenl m t ® 
tram and I believe tny wife did so too as slie made no 
complaints 1 don’t think m tho carnage Penn cotnpln^t 
of the smell of gas after Rhusawal Perm told mo slm s®® ' 
gas after Blmsawal, afterwards It may hare been e o^® 
or it may have been after her mother’s death ’ 

Penn in her evidence coohi ms her father’s statements 

point I will discuss this evidence after I have "ct eu 
contentions of both the parties 

Between Blnisiwal and Mamnar, JJaja got 
became sick for tho second time They a)) ,a? 

headache, giddiness and iiritation m their tliroats 
the passengers m tho adjoining compartment out ^ 
was intercommunication between the two conipir 
finding tlio other toinpartmeiit of tlair oarrngo p 

Pdtell, Pk-rin and Dma got ui thoro Thej tried to 
but could not At Dcolali three P irsees, one of « hom [ 
has been examim d as a witness in tho cast, tuod to 
compartmout m winch the plaintiff’s purtj had 
Jlmnsi It wav pointed out to them that the comjia ^ 

roseivod and they thereupon got into tho adjoining CvUil 
and Mrs Pitell and Penn rotornod to their own 
Dm I reniainod where she woa for sonio tmn nlsiF’^ 

noimnsji vay the Persia who caino in noticed t u “ 
condition of Mrs Pitell itid the childnn and I 

. md that thoronpon tln,\ were told by them the" j,n(? 
their joarnej — ho»v they had suffered ^ 

carnage, how thoj iiad rtpcatcdlj compl ii»cd to t ^i,d5h 
Servants niid how their complaints wore Je/t unhic ei 
J’aan "as cailtd to corrohorito then ft itcinti' 

I^<jtpari and Kaeara tho train h is to p i*s tliroogh sovet ^ j. u 

and all Up trams nro always lighted np nt 

come to light the latiijis of tho pi untiffs’ compos 
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Ardeshir refused to allow liim to do bo Aftei Igatpuri Ardeshir 
m Ljs plaint says Perm and Dma were both sick 

The Punjab Mill with the plamtiff’sparty arrived at 2-i7 pm 
on the Victoiia Terminus Some relations and Dr J N. 
Bahadur] I, a friend of the plamtifls’ family, met them at the 
Terminus Dr Babaduiji noticed the unhappy condition of 
the pirty, more especially of Mrs Patell who was feeling bO ill 
that she had to sit doiin on trunk Ho was told the whole 
story of the journey and he gave ceitara directions as to Loepiug 
all doors and nmdowa open and giving ttiem t*U plenty of fiesh 
air 


P A Patell 
G I P Ry 
A D Patell 
G I P Ey 


Altliongh Mrs Patell was anxious not to upset the members 
of the family and tried to behtlle her illness she was found on 
the evening of her arrival to be so ill and uncomfortable tli it 
Dr Kapadia, who has hia dispensary in tho neighbourhood of the 
plaintiffs’ family house, was called m about 5 pm This was on 
Piiday, the 14th of December He was told the whole history of 
the journey as the plaintiff and his witnesses Hormu«ji and Perm 
have told before the Couit He prescribed some medicine and 
an application for the throat A cousin of the plaintiff, who is 
a qualiffod medical man but who does not practise as a Doctoi 
but has made Dentistry his speciality and who lives in the same 
house, saw Mrs Patell and Penn later m the same evening 
Dr Kapadia saw Mrs Patell and the children again the following 
morning at 8 30 That day tho 15tL, the plaintiff Ardeshir, 
accompanied by his cousin Dr Patell went to Colonel Khaie 
ghat,— a letued Officer in the Indian Medic il bcrvice, who has 
a consulting practice in Linubay — and consulted him about his 
nasal catarrh and mcident illy told him the history of their 
journey and the condition of his wife and childieu On tiie 
tame day Dr Bahaduiji called and saw Mrs Patell On the 
following day, Sunday the 16th, Mis Patell and the children ap- 
pealed to be better — no Doctor was called in Ardeshir’s 
i ither, brothers ind borne relations lett for Broach that day 
Mrs Pitell came out of the room mto the landing to bid them 
good bye She told them sho would follow them to Broach on 
Tuesday or \\ ednesday The same day Dr fata, the husband 
of Mrs Patell s si ter, camo with his. wite to see them Mrs 
Ilormusj!, who with htr husbind wis staying in the family 
house as guests, felt lil and became sick l)r Tita prescribed 
or Mrs Hormusji, Mrs Patell and Penn 
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P A Patcll 
0 I P Ry 
A D Patell 
0 1 P Ry 


On Monday, the 1 7th, Mrs Patell was worse Dr Kapadi'uvas 
not called in my more, b it Di Jehaiigir Lilanw ilh jv ns i ille 1 in 
He was lold tlie hi«itory of the jiiirnty He treated her Hi 
saw lier again in tho evoi Mig and on tne morning of the follu 'in? 
diy,lues<lay thelSth On th it day later uu Di Bilndiirp "-i* 
called III and ho examined Mis PateJl as well i‘tPerin ulowaa 
showing the saim, symptoms as liei mother On the 19tli 
M cduesday, Di Bahadmjt and Di Dilainrdla nietaml held a 
consultation The idea of going to Dro ich was finally abandoned 
oo that day Nayiaiid Mr Hormusji weie the only twoofthe 

party that came fiom Mnzznf ii pore and Oawnporc who went 

to Broach to participate in the wedding festnitics On the 20th 
Thursday, Mrs Pitell continued to be under the treatment of 
Dfs Bahadurji and Lilaiiw ilh— Dr Patell ns'istiug them in nd 
mmisteiing oxygen etc Mrs Patell ooutmued steadily to feet 
worse Onthe2lst Friday, Dr Suneyo: was called in for consult 

atiou and met Drs Bahaourji and LilauwalU Dr Snrioiorw 
Dr Ihhadurji sawair^ Pvtollontl omorniDg of Saturday the 
In tho oatuing Colonels Childe and Meyer were called in Thci 
met Drs Bahaduryi and Smveyor aloe ording to Colonel ifeytr 
Mife Patell was then dying— a little after midnight si e died t 
IS not disputed by the defendants tliat Mrs Patcll siiffercl ff'-”'’ 
Broncho pneumonia and that that was the taust. of lei 
Pcim suffered in tho same way as her mother, but fortui utily 
recoierod She is, howov’er, said to be permanently injure QU 
her case is that she will ncvei qmto lecover from the. permao'-ii 
injury oiused by tho Broncho pneumonia from whiohshoaso 
admittedly suffered 

Tins IS shortly tho history of events as they hnjjpeuc ^ acconli e 
to the plantiffs and their witnessed 


Dr Bah idurji, Ur Kapidii Ur Lilauwalla, Dr 1 dc ^ 
Colonels Meyei and KJmreghat hnvo betn examined he. oro 
on tho plamtilPH behalf ^ 

'Jlio plaintiffs in both the suits contend that the iHn*- 
both Mrs 1’ itoll and Poriu wore caused by the mhal dicn | ^ 

wlich kal ed into tlitir coinpirtment that flio wlioh ^ 
party suffircd from nausea, headache, dizriiie 
irritation in the Itiront , that in couaequenct of the mha ^ 
gas which c'capod into tho compartment m jst i f the j 

bteamo sick nnd vomited during the journty and 3Ir8 ^ 
suffered from lomiting on tho filJowjng Sunday, the 
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December, tljatallgoto\crtbeevileffectsofga8inbalationafter p a Pateii 
some time, but that Mrs Patell and I eiin developed Broncho- q j *’p 
pneumonia, that Mrs Patell died of Broncho pneumonia, and. and 

that although Perm recovered her lungs have suffered permanent ^ 

injury Thej- assert that the Broncho pneumonia from which G I P Bp 
Mrs Patell and Perm suffered was the direct result of inhalation 
of gas during their journey tiom Jliansi to Bombay in the 
defendants’ carriige The jlamtill Ardeshir in his plimt 
charges — 

That the defendants wrongfuDy and negligently provided a corn 
age for the plaintifis wife to travel— m such bad order and so 
constructed as to alio v of the escape of gas in large quanhheg into 
il e «aid carnage and that the said carnage was quite unfit for human 
beings to travel in T1 at the defendants seivants and agents 
although their attention was repeatedly called to the f vet and tbej 
were reque ted to provide another carnage and to t ike steps to stop 
the said nuuance caused by the escape of gas as aforesaid failed and 
neglected to do so 

He «ays that the cau^e oi bis wife s death “ was the mbalatioti 
of the gds in the defendant’s second class carriage * # # 
which caused untatiua and mhamoiation of the lungs’ He 
pleads that the death of bis wife is a somce of great loss and 
damage to hm self and his children and estimates that loss at 
Es 50,000 

He has filed his suit under Act XIII of 1855 to recover this 
sum from the defendant Company on behalf of bimselt and his 
children 

Penn in her plaint charges that at Jh vosi she and the members 
of her family “ were put into a becond class carnage that was 
in a dirty and unwholesome state and was so constructed and 
was so much out of order that large quantities of gas escaped 
into the said carnage from the apparatus for lighting the car 
iiagc and was inhaled by the plaintiff and other members of the 
fumil) The said carnage was quite unfit for human beings to 
tiavel in and the defendants were guilty of wrongful and 
neghgeut conduct in providing snch a carnage and putting the 
plaintiff thoiem for the purpose of being earned to Bombay ' 

She complains that ‘ the escape ot gas into the «aid carriage 
from the apparatus for ligbtmg tbe carnage and its inhalation 
caused” her to he serioualy ill She says her ‘lungs have been 
seriously affected and arc believed to be permanently injured ” 
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r V Pateli In her plaint she repeats the complaint against the dtftiidanl 
G 1 p Ey Company’s servants for not attending to their comphiats i J 
and remedying the nuisance She has filed her suit to rccoierfron 
^ ^ the Oompany Its 10 000 as damages sustained by 1 or ' by tie 

G I P Ey di'^comfort and pim bodily and mental caused * * * bi 
reason of her illness caused by the luhalition of tho sulfas 
* * * and by tl e senous injury dono to her health and 
constitution and general prospects of life by the injuries emseJ 
to her ” as stated by her m the plaint 

This, I think, fully sets out all the allegations on whicl loti 
plaiiitifTs base their claims against the defendant Compauj 


Tlio defendants deny all tho material allegations of tie 
plaintills llioy deny that tho carnage m winch the phiDtiff 
party travelled was dirty and unn holesomo, or that it was so oot 
of order or the gas app iratus so faulty as to allow large or eir 
quantity of gas to leak into the carriage TJiey deny that coo 
plaints were made to their servants , they deny that the 

of plaintiff, Perm and her mother and subsequent death o cr 

mother wore due to inhalation of gus , they deny that tl 
guilty of any wrongful or negligent act and deny their 1 1 
to pay damages lO the plaintiffs or eithei of them iho ® ** 
put forwaid m tbe defendants written statements which we^ 
filed about a year before the hearing of tho suits, thoUf, i s ^ 

ciontly clear md explicit is put forward with moderation as ci 

paicd with tbe case which they placed before tho Court at 
heaimg It ceems to mo the Company githoied 
interaal and the ca o presented on behalf of the dcfcndati ^ 
that no gas could have Ic iked into the c image m" 
plaintiffs travelled and that oven if tho gas did escape m ^ ^ 
compartinoiit it could uot possibly liaao can ed the iHm ^ 
death as alleged by the plauitiffs , that tho Byiuptoms cau 
the inhalation of the gas used in their cirnages wim ^ ^ ^ 
different to tho symptoms described by tho plaintiffs m ^ 
witnes es, and they deny that the lahalation of the h ® ^^^3 

them could cause tlio illness sucii as Sirs P doll ai 
suffered from i hoy go further and they attomi t to j 
08 a matter of fact no gas did leak into the plaintiffs’ coinpw 


on tho night m question How far this attempt 1 
successful I will discuss Inter 




ImmcdiateU after the pleadings were rtad plaintiffs 
ilr. Pad'hah, appUed to mo to allow lorn to amend hi* 1 



COMPENSATION TO FA3IILT OP DECEASED. 


639 


adding tli© following words at the end of para 13 (Ardeshir’s P A Patcil 
plaint) — G I P Ry 

“The plaintiff further says in the ilternative that the defend- ^ D^Patell 
ants were negligent in using gas appaiatus in the train in j p 
question which peimitted the escape or discharge of gas into the ^ ^ ^ 
carnage lu which the plaintiff’s wife travelled and also in taking 
no steps to remedy the same when coiuplamed of ” 

Tn reph to the enquiry of Mr Robertson, Counsel for the 
defendants, ^fr Padshah st »ted that by the amendment Iho 
plaintiffs did not intend to allege that the system of lighting the 
tram was bad or defective Throughout the heating Mr 
Robertson constantly pressed me to call upon Mr Padshah to 
state in some definite tangible form what was oi were the 
wrongful or negligent act or acts with winch he charged tlie 
defendants During the heirmg Mr Padshah appeared most 
relnctaut to be confined or restneted to any particular act or acts 
I understood and appreciated his difficulty and allowed him to 
have an absolutely free hand in the cmduct of his ca«e My 
impression was that, in addition to the theories is to the escape 
of gas which he had been prepared to nige before the Court, he 
wished to bo left free to fish out and rely on other theories which 
he might bo able to gathci from tho ciideDce of defendants' 
witnesses When, howoi er, the time for his I nal address to the 
Court came, lie was constrained to place whatever theone^ ho 
wished the Couit to coii'idtr definitely before tho Court Ho 
stated that liis case was that gas entcicd the compaitmont from 
ont or more of the three following sources — 

(1) Gas leaking below the carnage fr in the defective joints of the 

pij cs will tl yl I del or fr m tl e loose loints of the | ipes 
< r from the stoj cock as tho 1 cad of tl e cairngc enteted t* n 
tompartinei t through tl i, I Ic of the water tlo«et and tho 
boles 111 the lavatory floor or througl the windows of tl o 
1 ivatorv 

(2) Gas leaked tLrou„li the Bye pass Cock attached to lamp A 

( ) G IS leaked through the Lmon Nut ot the lamp A 

It appeals to me that by far the mqst important question in 
tlieso cisc^ IS — hetlier there was uiy leakage of „as from tho 
Cas Fittings attached to the carnage and whetliei here was any 
escape of t'ls into tho compartment lu which the plaintiffs 
travelled from any source whatcier 

Before entering upon i discusMOu of this question I tlimk it 
IS necessary to state something ibout tho carnage and 1 I 3 
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P A Pitell fittings At the hcaniig it was admitted that the carnage m 
O I^P By the plnintilTs travollud waa numbered 2142 Itron^ias 

^ and of two second class compartments with a 1 n atnr) at caoh end 
u and a door of intercommunication between the two comprt 
^ ^ Jty mentg If ]g aUo now admitted that the position of the nrnfl? 

zn the Pnnjab Mail during the jonrnei in question wa*! a^ is 
shown in Plan Ext No 11 It was third from the end 
from Jhansi np to Reversing Station on the Uo'l 
(rhaiits between Igatpun ind Kasara Ihe compartment in 
which the party travelled was the fiont one nearest the engne 
After the Reversing Station the position wia changed th? 
cairiage became tho third from the engine and their compart 
ment became the rear compartment of the carnage Tie 
defendant Company’s Carnage and Wagon Superintendent Mr 
Bell has been examined before me His evidence inipres ed me 
moat favourably He was most accurate in his statements an 
those of his statements that were not within Ins por*oiial 
ledge were based on a study of records m the (iistody ® ^ ^ 
Company He was present wh n I went over to tie 
Termtnua and inspected tho carnage m question and the o"' 
pany’s Gas Factory there Those of his sfstoments m Ins 
that wore capible of being confirmed by personal obs rra o 
were fully confirmed by what I saw of tlio carnage an ' 
fittings When I saw carnage No 2142 it was on an 
tion Siding, whioh enabled mo to inspect the cylinders an ^ 
gas fittings below the carriage with great ease Rpo 
some of tho important fittings such ns regulating vnhe 
etc, and an accurate model of tho carnage prepare u' ^ 
Mr Bell’s supervision were put inns Exhibits at tho hearing 
find the following facts in connection with the ^tr 

fittings, the lamps — tho gas burnt in it etc — ostnblde ^ 

entire satisfaction by tl e evidence recorded by m® 
cases — Carnage No 2142 orginally bilonged to ti® ^^^^1 
jr dland Railway Company 'Ihis Company wns 
with tho G I P Railway Comoany, Mr Bell 
1901, and tho carnage .became tho propertv of the i' 
Company The steel work of tho carrmgo came 
England soino time previous to July 1897 Mc«®r* I*-? 

Company sent out the drawings and «pccihcati®os 
Buperstructuro and tlio carnage was built at the led aa 
Railw ay Workshop at Jlinnsi It beg in regular o' 

29lli July 1897 The carnage was in the I‘nn.1 * 
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the defendant Company from the 4th of December 1Q05 to p a Patell 
the 9tb of April 19015 Danng this penod it was thoroughly q j jjy 

oierhauled and repiired It was during this penod that the and 
carnage was fitted up with its present gas cylindei s, lamps and ^ ^Patell 
gas httings The gas used in the defendant Company’s trams G I P Ry 
IS oil gas prepared from Leiosine oil by a system known as 
Pintsch’s system The way this gas is manufactured was fully 
explained to the Court by the witness David James Fraser, who 
was the Company’s Gas Inspector at Jbansi in December 1906 
The oil used at this time and for sometime previously was Cobra 
Brand Kerosine Oil supplied to the Company by Messrs 
W and A Graham Co It is a cheap brand because it has a 
low flashing point, but it is nevertheless pure kerosine oil i raser s 
evidence is supplemented by a Chart Ext No 10 which helps to 
explain the process of the manufacture of this illuminating gas 
The dimensions of the two cjhnders affixed to the carnage at 
Its bottom IS, taken together, IS cubic feet Ibe contents of 
the two cylinders intercoramnmcate Gas is filled into these 
ojlmders hy a pipe, one end of which is affixed to the inlet 
mouth of the cylindeis and another to a giound valve near the 
line Gas is sent at the high pressure from the Factory to the 
valve at liigh pre'*8ure by means of pipes Cylinders are 
charged up to a pressure of 7 atmospheres which means that 
the two cylinders hold compressed within them gas ^even times 
their dimensioQs that is, 126 cubic feet The total nr space m 
the compartment is> loughly about 750 cnbio iett On each 
side of the carna^^e is affixed a gaiigo which at all times shows 
how much gas ihere is in the cylinder's A specimen gauge is 
Ext No 24 The gas in the cjbnder is conveyed at ihe 
pressure in the cjlmder to a Regulatoi \alvt, a specimen 
whereof is Ext No 20 This is a coutiivance wherebj the 
pn’ssare of gds js reduced aad so reguJated tbac the gas piss/ng 
through it into the pipes which go up to the lamps rea hes the 
burners at a regular and even pre'^sure At the held of the 
carnage and outside of it after the pipes leave the Regulating 
Valve thcie is a atop cock That shuts off or lets in the gas to 
the lamp' In addition to the stop cock there is vhat is tailed 
a Bje Pvss That is an arrangement bj which the lights in the 
lamps can be lowered and mcrea«ed as may be required In 
some of the carnages there is only one Bye Pass foi the whole 
carnage and it is out«ide In other ewnoges there is a Bye 
Pass attached to each lamp enablmg the passenger to manipulate 
81 
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r A Patcll t^io light of eich lamp according to liis requirements In 
G- I ^ Ry il42 each lamp has a B}e Pas'? affixed to it Mr 

nni Hiimmol, an A«5sistant Engineer in the service of rint«c!i« 
A Pucll Lighting Company, happened to bo in Bombay’ irhi! 

G I P By these cases wore being heard and he was exannned before me 
1 gather from liia evidence thvt now piacticall> all the Railwiy* 
in India are lighted by that Company’s svstem Over 10,000 
coaches in India are lighted by their svstem Over tiro 
hundred thou'^and Railway carnages are ligliled b\ tbn sj'tc'i’ 
in other parts of tho world The Company supply the plant for 
the inauutacmrc. of oil gas under then system and tlicj il o 
mamifactinc Umps amtible for burning tlie oil {jas prepared br 
their system i he three lamps m the plaintiff b corapartmicl 
are lamps manufuctnrod and supplied by tins Companj Tlo'o 
lamps can only l»o lighted from inside the* carnage There i* 
catch by winch tho Glass Globe inside could he opened 
there is a simll tap immediately below tho burners in 
b) which the gas can be turned on and off from the burner* 
All tho lamps iii this carnage could bo put out Bnimltanoo** ^ 
by turning the ga-s off at tho atop»cock outside tho 
The lights in eich of the lamps could bo lo'verod or increa«e 
by a turn of the Bye I’ass attached to each of those IH'T 
Each one of these lamps could bo put out by tho pa«*eugors 
opening tho Globe and turning the tap belon the burner's 


Before disciis«ing the mnin question ns to whether 
any leakage in or c‘«capo of gas into tho phmfiff’s conipar 
I jiropose firot to consider tho narrower question Assimung ^ 
tlioro was an escape of cas in the compaitmenf, when ^ 
begin and when did it cease? I tike tins question iK 

niy finding on this question will effect tho con«uleratiou o 
iniim question to a groat extent 

llio lamps 111 tho carnage were lit nt Ihausi ‘‘ometnuo be^^ 

tho train left JImn«i at 5 39 i it that rvening Ihe*^ 

gis of whuli Mr^ I'ltoll coiiiplaii fd on interiiig tho 
ovidently disippi in d ns soon ns tin tram left Ihan ' 
members of tho plnintiiTs’ partv win Imp}*! 
an hour nfttr thev left Bin i Ihe trim 1 ft Ihna at 

JIkv wen ill 1 mghing, cliattin^' and giving n cititi n« 

wont to bed which accoriltng to thi plaintiff was ^ J 

p 1 st nine 1 or four whole hours thorn w ns no siurll ‘ j, 

no complaint on that scon from any one of tho p^rt' 
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admitted by tbe dofendiiits tint at stations where trims ire ^ ^ PatelJ 
charged passengers do feel the smell of gas and a little gas g I P Ey 

enteis the carnage but it disippears as lOon as the ti un is oii . , „ 

, ° “ A 1) Patell 

the move "he obvious conclnMon from these undisputed tacts v 
is that there was no ga'' m the compirtment from 5-39 to 9-30 
p M. The gas that iirs Patell smelt at Jhansi must have been 
the gas liberated while the train was being dunged at Jhansi. 

The first time the smell of gas is noticed was at 1-20 a m when 
the train stopped at Itar'i and the first person to notice it was 
Mn Patell again This leids me to the inference that gis 
must have begun to enter the compartmeut, if it did enter at all, 
sometime between 9-30 p si and 1-20 ah Whichever was 
the source from which gas escaped into the compaitment, the 
defect which led to the escape must have come into existence 
before 1-20 A ii and after 9-30 P m Between the tune the 
plaintiff s paitj entered the compartment and the anival of the 
tram at Itarsi the conditions were not changed Lamp A had 
been burning dimly iiom the very beginning of the journey at 
Jhansi It did not let ont gas for four hours at kast If the 
plaintiffs’ and then witness Hoimiisjis impressions about 
the piesence of gas in the compartment are correct something 
must ha\e gone wrong sometime after 9-39 Mhat was 
it t Nobody has been able to say continuing to aigue on 
the assiimptiOQ that gas was leaking into the compaitment 
when did it cease’ In the eaiher part of my Judgment I 
base set out passages in the eiidence of the plaintiff Ardeshii 
on this head On that evidence cah there be anj doubt that 
the smell disappeaied afiei tht lights were put out at Bhusawal 
He delibeiately committed himself to the statement, " Aftei 
Bhusawal we got no smell oi gas ’ Tins statemeut he later on 
qualified bj saving he got no smell I li ive not tht kistdisuo 
to suggest nor is theie any ground for suggesting that tlie 
plaintiff Aidesliir is not Iioiustli ttllmgtlit Couit what lie hrmh 
believes to be tlie tiiith He candidly telK the Court his 
sense of smell is defective md ho is guided ui his belief that » 
thoie w as the smell ot g is in the c linage after Bliii'-iwal bj the 
impiession on the mind of Ins late wife lud by whit Honuusji 
st ited I am not forgetting Perm I will deal with her a little 
later, 'llie mischief of this mis-impiLSsion lies at Horrausji s 
door He is a re-pectahW man and ag\m Ido not wish to 
suggest that la is intt iitiuii i1I\ telln g an uiuintli 1» t he is a 
verj ftcble old man wiih by no means robust uantal poweis. 
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P A patell He fainted in the witness box and liis examination had to le 
G I P Ry post'poned He was by no means very clear in liis inind la 
and wlnt he said He announced in the tram after leaving Rhu i 

^ ^ ti^**^^* wal that theie was no smell of gas No one contradicted him 
G I P Ry ipjie plaintiff Ardeshn accepted that statement as correct and 
what 13 still more significant is Mre Patell accepted the statement 
and made no further complaint Ardeshir himself sajs so 
knoii as a matter of fact that Mis Patell suffered from a 
di lusion long after she arrived m Bombjy. The smell of ga« 
was present to her imagination oven after she reached home and 
long aftornaid‘5 Gas nas the predominating idea on fliemind? 
of e\ Cl y one of the pni ty They all firmly behoved tli it g'^'’ 
the cause ot then trouble Sometitno nHor coming IiomcHpr 
inus]i probably wishing to appear inoie obseivont and wr e 
the others sajs Oh, there was the smell of gas even after we 
loft Bhusawal though none of yon noticed it, I said there wn 
none to comfort you and choer you all up ” Uormn«ji did not 
impress mo as a person who was capaole of cheering up atneoe 
lerj much ihe incidents of this journey must hare been re- 
peat 0 di\ discussed m the fatnilj Eiery detail must li<t'® hiC 
repeated liundreds of times over and over ogam as each n.hhT9 
or friend of tho family came to eee Mrs Patell during her il nM 
or condole nith tho family after her death As is natural, t r 
story grows and gathers strength each timo it isrepoitud hrerr 
day for weeks the child Penn must have hoard tho story ri 
and disctissod and she must have repeated the story 
jouriiej oierand oierngnio to her friends and reIotini« ^ 

18 a girl I'ho has received vory good education and is 
IcUigont Her mind is young and reccptiio and 
responsible for impressing on her imagination that «h0 
gas after Bhusawal She Ins lost a good mother 
to mo to feel htr boicavcment most koonly oven it this ' 
of turn hd t n ttnrallj believes from nil tint she hcar'd'® 
around In r that it is llio Riulway Compaii}^* neglect an 
, IC'Siie'S th it has deprived htr ofliirmothir Her mind' 
to believe all evil of the Company and her imaginat'O” 1''^ 
into plaj and engrafted a firm and, I quite f t 

though iiustakeii belli r that she smelt gas m the ron 

even after tho tram left Bhusawal She is “ ji- 

bul hliug with intolhgont animation and, if she hn‘« «melt 
Mould liavt iiiimeiliati Iv lontmdictfHl Ilormi'Sji wlim 
the che« ring aiinounctincnt that the simll had disap}'-’*^ 
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Then again look at the conduct of the plaintiff Ardeshir at P 
Igatpuri He nould not allow the lamps to be lit Why’ q 
B ecause he did not wish the smell that had disappeaied with the ^ 
putting out of the lights to come back He preferred that his 
carnage should go through the tunnels m the dark rather than ® 
that he should have lights and with it recurrence of the smell 
which had disappeared 

On the evidence it is quite clear to ray mind that there was 
no leakage, escape or «tnell whatever of gas in the compartment 
in winch the plaintiffs travelled before 9 30 p sf and that theie 
was none after the tram left Bhusawal at 6 42 a M 

This question IS however of minor importance as compaied 
with the principal questions in the suit — 

(1) Was there a leakage or escape 'itallof gas in the compart 

ment of the defendants carnage m which the plaintiffs 
travelled from Jhansi to Bombay 

(2) Was the iHuess of the members of the plaintiffs party durmg 

the journey due to the inhalation of gas in the comp^rt 
ment 

(3) Was the Broncho pDeumouia of which plaintiff Ardeshir s 

wife died audirom which his daughter Penn suffered caused 
by the inhalation of the gas in the compartment 

(4) Whether if there was any gas leaking or escaping into tie 

compartment it was due to any wrongful act default ir 
neglect of the defendants 

If my Qndtngs on these po nts are against the defend 
ants I would have to con ider the questions 

(5) Whether tl e defendants aie I able to pay damages to both or 

eit! er af the plaintiffs 

and 

(C) W I at are the damages each of the plaintiffs is ent tied to re- 
cover from the defendants 

The first of these two suits is au ordinary Gominon Law Action 
m Tort by Penn against the defendant Company m which she 
socks to recover damages for injury sustained by herself as set 
out in lier plaint Ihe second is a suit filed by Arde«hir on 
behalf of himself and his children to recover from the defendants 
damages for tho lo'is occasioned by the death of his wife 

'Hus latter notion is filed under Act XIII of 1855, which is an 
Act intended “ to provide compensation to families for loss 
occ isioued bj the death of a person caused bj actioi able wrong ” 
Tins Act with certain verbal alterations is wholly copied from 
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English Stitutc 9 "ind 10 Victoria Chapter 93, known as Lord 
Campbell s A.ct and often referred to as the Fatal Accident Act 
of 181b Uie only material difference lu the English Statute 
and our Act i:ithitin Section 2 m tlie Laglish Statute the 
damages ire to be pioportioned to the injury resulting from 
death nhei eas in om Act tho damages arc to he pioportmed to 
the loss resulting from death Under the-^e circumstance* 
English c ise«« \ffor 1 valuable assistance in considering under 
what circumstinces a defendant in an action under this Act 
would be guilt> of negligence and be held liable to pay damages 
for tlio lO'a'j of a life consequent on that ueghgeuce The same 
considerations that apply to the case of Aidesl ir siibstant ally 
apply to the case of Ins daughter Pei in and I think it wo ild be 
useful here to discuss this question of liability and ascerta n the 
punciples gnaernmg this question before proceeding to discuss 
the f lets and the evidence in this case 

Act XIII of 1 8o3 I equii es tliat the death of a person for who‘9 
loss damages aie sought to bo recovered must be caused hj the 

* WiODgftii Act Xeglect OP Default ” of the party sought to be 

inade liable Ardeshir must theiefore ostiblish that tbedelon 
ants weie guilty ofsime ‘ lon^ful Act, Xeglcot or Defiilt 
Per n als , befo e slio cxn r covei damages must prove ^ 
defendants wcu gniUy of negligence oi breach of some Q; 
w I ich they o ved to her 

hat IS Xeghgeoce in Law’' ‘'Negligence mav 
Acts of Coinmi'sion or in Acts of omission ’ Neghg® 
oinisbiou to do something which treasonable man, 
those consideiati ns which ordinarily regulate the con i 
human atTurs would do or the doing something which a pm 
and reasonable man would not do’^ (Addisou on iorts, 

Edn p 22 23) Tho nature of liability of Railway Companiesa^^ 

other earners for negligence in tho conveyance ° ^ 
gers based on Case Law is admirably summed up m 
of ^lacNamaraa Law of Gainers on Laud in the -a 
only receiitlv published It is tlieie stated — 

“Railway Companies as Garners of Passenger* 
insurers, but are bound to exercise the greale*t circ 
thought for securing tho safety of their passenger*, 
auswciabk for the smallest ncgl, genes on 

strvauts aud agents but not for nnforespou acciu jfi, 
cire ind Mgilarco could not hive provided aga*** 
vented ” 
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Rnilway Company dops not tli it evcrytlnng I A Patoll 

tliev nccps "iiih use in the CoMv*\'vnce of Pisseiigers n i f py 
ah o\ately free from dofj^ct'^ hkel\ to cause peril, a\d thereforo ^ ^ 

they will not bo rcsponsiblo to ft p'i‘«'vongci foi a date t in the ^ 
carrngo, uhich is such tlist it co ild ne thei be gnaitUd against ^ ^ ^ 
in the process, of constriictw n noi diseoiercd bj siibseqnent 
etaraination " 

In the course of the liearing of some of the cases, where 
damages hai c been claimed eitlu under the Fatal Accidents Ai t 
for loss of life or under the Common liaw for injuries caused 
by the negligence of Rail \a\ Co npinies u the carnage of their 
passengers eminent I nghsh Judges have lul down certain 
general pnnciples which arc m>st ovtellont guides for othei 
Coarts consideiiDg similar questions and I propose to refer to a 
few of them Hedhead \ // » Midland Bail ray CompanyO) 

where the plaintiff soiiglit to recover damages for injuries 
received by him in cousequonce of a cainage of the de 
feudant Conipani in ubich he was tiavelhng getting off 
the line and upsetting m consequence of the bieaking 
of the tyre of a wheel, it was hold that "the coutiact made by a 
general carrier of pissengeis for hire with a passenger is to 
take due cire (including in that tnm the use of skill and 
foresight) to carr^ the passongci safely , ind is not a warranty 
that the carnage in winch ho travels shall be in nil respects 
perfect for its puipose, that is to say free fiom all defects 
hltely to cause peril, although those defects were such tint no 
shill, care or foresight could haro detected then existence Mr 
Justice Montaqoe Smitr in deliienng Judgment of the Ex- 
chequer Chamber saja —"It scorns to bo peifectly renonable 
and just to hold that the obligation well known to the law, and 
which because of its reasonableness and accordance with n hat 
men perceive, to bo fur and right hue been found applicable 
to and infinite viriety of casts in thi business of life it , the 
obligation to tako due cure p]h uld 1 o attnci ed to the contract 
"due care niidoubtcdlj means, 1 aiiiig refeixnco to the niturt. 
of the contrai t to carry, a high dej.rto of cm and casts on 
earners tht duty oi taeicisiiig all vi,.ilanco to stethit what 
ever is required for the safe conaesance of tluir passewijer'- is in 
fitanipiopei irdtr Rut the duti to taka due care however 
widely construtd or however rigoronslv enforced will not, a the 
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p^e'^ent nction ‘•eoks to do, subject the defendant to the plain in- 
justice of being compelled by the lair to make repiratiou fora 
disaster aiising from a latent defect m the machinery whicli 
they aie obliged to use, which no humia skill oi care conla 
either have prevented or detected”. 

Ill MacGawle]] v The Furness Failnay Company 6) Buck- 
DORN J says — 

''The duty of a earner of passengers is to take 
care of n passenger, bo as not to expose him to danger and if they 
negligently expose him to danger and he is killed * * *, they 
would certainly be liable to the relatives of the deceised in 
damages” 

How this “ reasonable caro” is to bo measured formed tte 
subject of judicial consideration and pronouncement m f 
V The North EaHern Ratluay Companyi^) whore Mr. Justice 
JIatbbw obsenes — 

“T desire to add that we aro not laying down *^1*^*^ 

any new principle of law It was agreed on all hands iR 
course of the argument what the obligation of a Kai 
Company in such a case is. The Railway Company are 
to take reason^able care for the safety of their 
The controversy was as to how that reasonable care was 
measured, and I am clearly of opinion that it can ^ 
ascertained by reference to the oidinary incidents of a ® 
journey and by reference to what must be taken to ave 
in the contemplation of the parties when the contract of curr 
was entered into 

On the points involved in this case the decision 
Council in the case of The East India Railmay Oowj® 
Kahdas Mulerjti^ is very instinctive In g^n, 

plamtifi sought to recover damages for the loss of i 
who died from the effects of burns in a fire, which 
in one of the carnages of the Company in which 
traielling. The fire was caused by the explosion o 
fire works illegally introduced into the carnage by 
passenger. Tlie case was originally heard by 
O’Kineady who in a very elaborate Judgment held the 
Company liable and awarded Rs. 1,500 as da tnages^ ^ — 

B, p 67 (2) 1 DJI, 12 Q B P ^ 

(3) I li R, 28 C#l,401»nd 1. L E ., A 0 1002, p SOO 
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plaintiff and gave him costs as between attorney and client r A Patell 
Ag'iin'it the decree the Railway Company appealed and the q i p Ry 
appeal was argnod before the Bench of thiee Judges Sii aod 
FIA^Cls Maclew, the Chief Jnstice, and Justices Pfimcep and ' 

Aheep Alt The ippeil was dimissed al-so with costs as between G l p Ry 
attorney and client The case is fully reported in I L R 26 
Cal. p 465 The Railway Companj earned on the case to the 
Pnvy Council where the Judgments of both the Original and 
Appelate Courts were reveised and the Plamtifi’s suit was 
dismissed 

The Lord Chancellor Lord Halsbupy m the Course of his 
Judgment observes — One source of error which their Lordships 
think has been committed in the Judgments below is an 
apparent misunderstanding of what has ben decided m the 
Courts of this Country as to the true obligaUon which exists on 
the part of a Kailwaj Company toiiaids its passengers The 
learned Judge Aubep Aii m terms says — 

Now It may be regarded as settled law tti«it in the case of 
earners of pt sengers under Statutory powers there exists au express 
duty, independently of any implied contnet to carry them safely 
Their Lordships observe that lo the course of Mr Asquith’s 
argument yesterday he used the same phrase that the extent 
of the obligation of a Rail i ay Company is to cairy safely, in 
short that they are common carriers of pas«engci s This is not 
the law It appears to have given rise to the luiprcsaion that 
that being the state of the law, it was for the Railway Company 
to provL heyon i doubt that they were not lesponsiblo for the 
accident that occurred As a matter of f xct, the aigument would 
be illogical, because if they weie earners of passengers in the 
sense of being common carriers, they would be lespoiisible qmto 
independently of anj question whetlie'* there was negligence or 
not It would be enough to show that the passenger had not 
boon earned safely, which would at once establish liability ” 

Ibe Lord Chancellor after explaining how the errors aro^e in 
the minds of the Judges in India goes on to say — 

“ I hoii Lordsliips think it is desirable that the error should be 
plainly stated, because it may mislead others hereafter It is 
enough to say that in their Lordships Judgmt nS tl ere is no such 
obligation on tlio part of the Railway Oompani ’ 

Numerous cases weie cited at the Bir in the eour«e of the 
piolougtd hearing of those cases before mt, but I tlimk the 
82 
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p A Psteil authorities I have referred to above male it fairl} clear wkt / 
G I P Ry duties of the Railway Companies are towards its pisseagm 
and and under what c rcnmstances they would be lield liable m the 
^Pftteii gf ^ passenger losing his or her life of rcceivinrf injuries 

G I P Ry while travelling in one of, the carnages The pnnciples laid 
dovin in tliese cases will demand serious consideration in the 
event of the Court holding that there uas leakage and escape 
of gas in the carnage and that the death of Mrs Patell and the 
sickness of Penn Patell were directly dne to that cause As 
the case has been fully and exh‘’ustively argued before me frouJ 
all points of view I think it necessary that whatever may bo mj 
finding of facts, 1 should in my Judgment also discuss the 
question of the defendants' li ibility on the assumption that there 
was the leakage and escape as affiimed by the plaintiff and that 
thf* death of Ml s Patell and the illness of f erin were directly 
due to that cause as affirmed by modtcal witnesses oxsnuoed on 
plaintiffs behalf 

I will first consider whether as a matter of fact there 
leakage or escape of g s m the compartment of cxrriage No 
2142 in ^hich the plaintiffs travelled to Pombay I havef'iuo'^ 
that there was no leakage till 9 30 on tbo night of the ISth of 
December 1906 Was there leakage or escape of gas after that 
hour'* The plaintiffs 4.rdcshir and Penn and their witne^ 
Hormusji Lala are most emphatic id tliojr statement that thff 
felt a strong smell of ga« in the tompartJicnt between Ilarsieod 
Blius vwal I have dealt with the question as to the eniell of 
after Bliusawal as deposed to by Horraiisji and Penn 1 
confine the present discussion to thepreseuce of gas between Parsi 
and Bhusawal In addition to the evidence of the plaintiffs ni! 
llorrnusji, I liai e also the f ict that the decea<«ed lady Mrs 
complained of the smell of gas Ihe^e three witnesses are 
the sort of Witnesses, who would invent this '•tory siinpl/ 
the purpose of fi'^ing the Railway Company with liability an 
such a suggestion is at once nt gained bj the fact most sat* 
factoiily pro\ed in the case that tho story about leakage®” 

smell of gas was told by theso thieo witnesses to otl er peop 

long befoio any thought of making a claim agannt the 
Company ever enterod their minds Ardeslnr and llormo'l 
told the story to the Pareis who entered (he a Ijoming cowp®' 
ment at Deolali The plaintiffs witness Mr Pavn conCrm® 

"nd there is every reason to believo the oiidonco of Mr 
Ho 16 wholly unconnected with the plaintiffs His identity ^ 
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triced with some difficulty and he has given his evidence in a p. A Patell 
manner which impressed me fayoni ihly I’hen wo have the g i p By 
very inipoi taut f ict tlut the nlaiiitiffs, H irmusii and Mrs. P itell and 

r , * i. I j 1 i .1 .. AD Patell 

were troin the veiy start orinl} commced that^the voiiiitiiig, ^ 
headiche and throat nutation which they suffered iiora m the P I P Ry 
tram were entirelj due to the inhalation ot gas in the compart- 
ment They give the smell ol gas the most piomiuont place m 
the histoiy the\ give to their inedtcjl advisers Mis Patell 
and others of the party mentioned the smell ot gas as the cause 
of their miserable condition to Di Bihadaiji the moment they 
stepped on the Victoiia Ttrminos It formed in fact the princi 
pal feature in the history given trom time to time to the rather 
uuineious medical advisers consulted Ihe same story of gas 
inhalation was told to Dr Jvapadia, to Dr Jehangir Lilauwala, 
to Colonel Khareghat, to Di buiveyor and to Cols Meyer and 
Childe The thought of holding the Railway Company liable 
eutere 1 the uimd of the plaintiff Ardeshir long after his irrival 
in Bombay and not until his wife’s iUne»s assumed a veiy serious 
aspect His first lettei to the Railway Company is written on 
the 20th Long before that the stoiy of the smell of gas in the 
compirtuient was told to Dr Bahadurji, Dr Kapadia, Dr 
Jehangtr and I have no doubt to a hundred other people who 
visited them Not only am I not prepared to sav that the 
plaiutitfi and their witness Hormusji are witnesses who would 
retail a fal-e story to foist a liability on the defendant Company, 
but I am prepared to go further and say that thej aie not the 
sort of people who would intentionally make statements the 
truth of which they did not firmly believe Then again it muab 
be rainembered that the story of the nresenco of gas in the 
carnage derives some snppoit from the fict that Drs Bahaduiji, 

Kapadia, Lilanvva.Ua Col Kharegh at, all say that the Broncho- 
pneumouia from winch Mrs Patell and Penn suffe-ed vvhs the 
result of the miiaUtion of gas Tlio cose of the plaintiff under 
these ciicumstaucos is ha ed on eaidence which requires very- 
careful consideration 

As against this evidenco, the defendants contentions are prin- 
cipally that thor" was no escape whatevei of gas in the plaintiffs' 
compiitment, that the gis fittings and appara'us to carnage 
2142 were in perfect order on the occasion of the plaiutiffb' 
journey from Jhanst to Bombay, that tho cscipo of gas 
from anj portion of tho lamp, union nut or gas fittinj^s 
outside the carriage tnfo the compartment is a i impossibility, 
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p A latell authorities I have leferred to above make it fairl} clear what / 
G I P Ry duties of the Railway Companies are towards its passengers 
and and under what c rcnmstances the} would he held liable in the 
A D Pateii event of a passenger losing Ins or her life of receiving injuries 
G 1 P Ry while *ra^olling in one of^the carnages The piinciples laid 
down in these cases will demand serious consideration in the 


event of the Court holding that there uas leakage and escape 
of gas in the carnage and that the death of Mrs Patell and the 
sickness of Perm Patell were directly due to that cause As 
the case has been fully and exhaustively argued before me from 
all points of view I think it necessary that whatever may bo mj 
finding of facts, I should in my Judgment also discnssthe 
q lestion of the defendants’ liability on the assumption that there 
was the leakage and escape as afliimed by the plaintiff and that 
tlip death of Mis Patell and the illness of 1 enn were directly 
due to that cause as affirmed by medical witnesses examiDe^ on 
plaintiffs behalf 

I will first consider whether as a matter of fact there 
leakvge or escape of g s in the compartment of carnage 
2142 m nhich the plaintiffs travelled to Bombay I barefoi>“ 
that there was no leakage till 9 30 on the night of the 18th o 
December 1900 Was there leakage or escape of g'ls after that 
hour'* The plaintiffs A-idesInr and Perm and theif 
Hormusji Lala are most emphatic m their statemenf that t ej 
felt a btrong smell of ga« in the compartment between Itarsian 
Bhus iwal I have de dt with the question as to tl e smell of gaj 
after Bliusawal as deposed to by Horin isji and Penn 1 
confine tlie present discussion to the presence of gas between 
and Bhusawal In addition to the evidence of theplnintiffs^*" 
Bormubji I ha^ e also the fact that the deceased lady 
complained of the smell of gas lhe=e three witne'^ses are 
the sort of witnesses who would invent this story ‘'•mp/ ^ 
the purpose of fixing the Railway Ooinpaiiy with liability 
such a suggestun is at once iiegatnrd by tl e fact most 
factoiily pioved m the case that tlie story about leal''*^®* 
smell of gas was t Id by these thiee vatne^ses to otl 
long befoi e any thought of making a claim again't , 

Company ever entered their minds Auleshir and ' 

told the story to the Pniais wl o entered the nljoiuin?^*^ 
ment at Deolah The plaintiffs’ witness Mr Pavn con 
"nd there is every reason to believe the ovidenco of Mr 
He IS wholly unconnected with the plaintiffs IIis 
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triced with some difiicnltj and he Ins given Ins evidence m a r A Patdl 
mantier which impres«od me favoui ibly Ihen we have the g I P Ry 
very impoi taut fict th it the nl'iintiff'b II irmusn and Mrs Patell an® 
were from the veiy ^tart tirnii^ comincol tint^tiie voix iting, „ 
headache and tlirovt lint ition vluV tho^ htiRered hom m the 0 I P 
tram were entirelj duct the inhal ition ot gas in the compart 
ment They give the smoU >1 gas the most piominent place in 
the history thev give to their medic il idvisers Mis Patell 
and others of the paity mentioned th smell ot gas as the cause 
of their miserable condition to Di Uilitdniji the moment they 
stepped on the Victona Icrminos It tormod in fact the prmci 
pal feature in the history given tiom time to time to the rather 
uuQieious medical idvisers t-onsulled I he same story of gas 
inhalation was told to Di Kapidii, loDr Jchangir Lilauwala, 
to Colonel Khareghat, to Di 'suive^or and to Cola Meyer and 
Childe The thought of livlling the Railway Company liiblo 
enterel the imul of the plaintiff Ardoshii long after his arrival 
m Bombay and not until I is wife s illness assumed a reiy serious 
aspect His fir&t lettei to the llailw »y Company is written on 
the JOth Long hefoia that the story of the smell of gas in the 
compartment was told to Dr Bahadurji, Dr Xapadia, Dr 
Jehangir and I havo no doubt to a hundred other people who 
Msiced them ^ot oolj am I not prepared to sav that the 
plaintiffs and their witness Horroiisp ato witnesses who would 
retail a fal e story to toist a liability on the defendant Company, 
but I am prepared to gu fuitlier and say thvt the^ are not the 
sort of people who would mtcntionally make statements the 
truth of which they did not finnlj htlvovo Then again it mnat 
be reineuibered that the story of the presence of gas in tho 
carnage derives some snppoit from the fnet that Drs Biliadniji, 

Kapadia, Lilauwalla Col Kli vrogh it, all say that the Broncho 
pneumonia from winch Mrs I’ Holland Penn snffo ed was llie 
result of the inhalition of gas Thu cisc of tho plaintiff under 
these circiiinstaiiccs is ba'icd on ovideiice which requires ver^ 
careful consideration 

As against this ev idenco the defend ints conteutums are priii 
cipall} that ther" was no escape whatevii of gas in the pi iiiitin''>' 
compartment, that tho gis fittings and apparatus ti carnage 
2142 were m perfect order on tin occision of the plaiutiffb’ 
journey from Jhansi to Bombay, that tho escape of gas 
from anj portion of tho lamp, union nut or gas fittings 
outside the carr age tnfo the coinpartineat is a i impossibility, 
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P A Patell that the symptoms shof7n by the occupants of the compirtment 
r- I *’d V the eajly moiningf of the 14th of December are co* the 

(j 1 i' Ky JO 1 A tt} 

and symptoms produced by the inhalation of the oil gas usea i 
A D^Pateli caifi^go and that the Broncho-pneumoma from which 

G I P Ey Mrs Patell and Penn suffered could not possibly have been 
caused by the inhalation of the oil gas The defendants finslly 
contend that they are not guilty of anj negligence nhateier 
and thej are not in any event liable to pay damages to tic 

plaintitfs In support of their contentioaSj the defend ints In'® 
called 39 witnesses amongst whom are certain medical men an 
gas experts, a; hose ei idcnce is of great importmce on the 'nam 
question involved m the case and also demands tho Co rts 
most earnest attention 


Let 116 begin the consideration of tho questions as to whc 
there was leakage and escape of gas in the compartment in 

whether the *»ymptoiDS shown by the members of the p aiDti^^» 
party weie or could be caused bj the inhalation of the gas “ 
by the Company bj the admitted facts m tho case It is, as^ 
ha^e said abo\e, admitted that the plaintitfs travelled m oie 
tho coni]i irtments of carnage No 2142 In the course o 
hearing &Ii Padshah with a view to 8t\o the time of t 0 
admitted the following fuither facts — 


Thit tho gas used for illuminating the defendants rii 
gas prepaiod according to Pintstb s syhtem and j 

manufactured hom kerosine oil Cobra Brand supplied o 
ant Company by Messrs T\.AA Graham and Co 

I bat carnage No 2142 left Bombay on the 8tli of j i, 

for Delhi that It remained at Peihi till the 13th o jcime 

w1 cii it was attached to tl c Punjab Up Mail of tl at M 

ti Bombay ^ ^ 

II at the same carnage J»o 2142 was on the ” 

Di eeml ei attached to the Madras Mail nud ^ **■ 

with the AI idt IS M til 

It IS proved timt A ictoria Terminus, Bhusawnl I iv, 

gas charging stations on the line between Jhaiisi an 
and tint at each of these stations there is a 
iruuiufncture of gas and that at nil these factories t lO I ( 

in miif ictuniig gas was Fmtach’s sj stem and that jn 
1906 and foi some time prior thereto the oil ns0‘ m 

factories for the niaimfoctnre of gas was Gobi a Bran 

Oil 
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There is therefore no clonbt wnitever tint if the plaintiffs’ p a Patell 
party inhaled any gas m the carnage that gas i\as Oil gas q j 
manafactiircd by Pintsch s &\•^tem ont of Korosioe Oil asd 

AD Patell 

Mr Padshah at the lioanng did make a suggestion that •*' q j p jjy 
was poasiblo that the cylinders may have had on the night of — 
the 13th of December some remnant of some othei kind of gas 
manufactured it some other stitions as the carnage had been 
rnnnmg to \anons destinations as far apart ns Madras and 
Delhi The suggestion boweier is one that does not require to 
be seriously considered Ihe carnage when it passed Hliusawal 
on the Sth of December on its way to Delhi must Jiave got its 
gas at that stxtiun and between the Sth and the IStli it ran on 
the line which has only Bhusavai, Jhausi and Bombaj Termunis 
as charging stations, so that this buggestiou, and it was at best 
merely a suggestion) does not require any consideration 

That the gas fittings when this carnage left Jhansi were m 
perfect order is ahundautly established The defendant Com 
pany have called a largo bod} of evidence showing Iiow their 
servants go over the trams when they arrive at stitioiis and 
what 18 done m case anything is found out of ordoi I do not 
propo e to disciibs the in iss of ev denccin detail It is sufficient 
to saj that from the ovuleuce I am quite «atisfiel that \ most 
ngilaut luspeetionof the defendant Company’s trains takes plate 
on their airival at all principal stations, that anything found out 
of Older is noted in books kept by the Company’s servants and 
reported to proper officials of the Comp iny All such hooks and 
vouchers is are m existence have been produced before me 
nitboatany reserve and I am quite satistieil that tho defendants 
have kept nothing back The evidonco called bj the defendants 
not Old) establiahes that a stnet general euperviaion is exercised 
over all incoming and outgoing trains, but it has further establish- 
ed that there w as nothing wrong with this carriage No 2142 
during Its yourney between Jhansi and Bombay If there had 
bien anything really wrong with tho carnage noticed dnrino 
this ]ournc), it would have appeared in the books kept by their 
servints it the \anous important stations passed by the tram 
But the conclusions I have orriaed at are ba ed on other and 
surer grounds quito apart from the evidence of wh it the Com 
piny does in tlu way of general inspection and examination of 
carnages in outgoing and incoming trains This ram ige since 
its arrivd in Bombiy las been freely examined by the plaintiff 



654 nrstoNSiBiLiTT As oajieIees op passengeks 


PAP tell 

G I 1 By 

aod 

A D Patell 
G I P By 


Ardesliir his Solicitor and Connsel nnd all snch other persons 
as the plaiutiiT AidesLir desiie to SKamme or his behalf 

When I went over to the icrminns 3 ird to examine thecain 
age the plaintift s Counsel and Solicitor were with me I w 
ammed tlio whole gas fittings attached to this carriage Thej 
were in perfect orler Theio was not a vestige of a sign show 
mg that recent repaiis had been done to those fittings The 
pHintilf Ardeshir spoke of a bioken strap attached to alavatorj* 
window I found it there It was nailed up "here it lail 
broken It is a most significant circumstance that tl at Iroken 

atiap was act inlly noticed at the leimmus when the tipi's: 
arri\el on the 1 Ith of Dt comber and actually noted in thehook 
of James Isitt, the Cainage Ex immer, at the lenamus in 
'ilemoraiulu Handbool ” (see Lxt Ivo 18) Thi« shows t i 
on irriialthis carnage was carefully inspected If any 
•\\ as wrong with the gas fittings, liow did it pass **”*^*^ 3 **^^ 
this inspection Nothing was pointed out to me as affording 
smallest indication tint the gas fittings had undergone 8 “^ 

rep Ills since its ]Ouiiiey m question, and fiom the evidence g 

b} the dfefondiot I am quite couvmced that no repairs® 
kind were made to the gas fittings or lamps of this cam 
since the i4tli December 1906 One thing is quite 
the can lage stands, it is impossible to bed out ho" g'* 
have escaped into the comportment fiom defects in its 
tings 01 appiiatus It seom-. to me that this difScuItJ 
upon the plaint ff s advisers and henco the application at 
beguiiiiug of the hearing tobealioned to imetid the P 
as to admit other possibilities M Padshah after heurmo^^^ 
wnole bod} of evidence in bis final reply "as dnveu 
three suggestions — each one of which to my mind is a very 
possible suggestion 

The first suggestion n that gas leaked from loo-ie or defer 
joints of the pipes, where the pipes joined the 
cylinder, or that jt leaked from some other loose joi® ^ 
pipes at tlie head of tlio carnage or from the stop c 
tered the compartment through the opening of the wR 
or through the holes in the lavatory floor or throng ^ 
windo"S This means that gas escaped from chs" 

the carnage nnd came into the compartment throng 
nols mentioned above ilio suggestion of 

that there must have been a very large leak at the bo t 
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c*irrmge where the pipes cnme m contact witli the cjlmcior. It P 
must be remembered that tJie train was rnslmig through the air q 
at the rate of between 40 and 50 miles an hour and tl at be 
tween It-irsi and Bhusawal it ) id onlj twostoppigea of lOmmntes ^ 
each biipposing there was in escape of gas at the bottom of ^ 
the carnage, how would the liberated gishave an impetus of 40 
or 50 miles in hour to tri\el with the tiaiii and get inside 
through holes in the floor of the carmge As pointed out by 
one of the defendants’ witnesses the gis would be left behind 
while the tr nn was rushing tl rongh the air Again, if there w as 
a leakage of gas in the stop cock or fittings it the head of the 
carnage the rush of the carriage would itself di sipito tlie gis 
before it could enter the carmge Even assumuig thit there 
wis an absolute stillness m the ontside atmosphere the very 
draught created by the rti«h of the train would scatter the gas 
to the winds before the liberated gas could have any chance of 
entering the carnage I asked Mr Padsh'ih if he suggested 
that gas came m from the side of the carriage along which a 
pipe runs and from which branch pipes carry gis to the lamps 
and he said ‘ No’ , therefo e it is unnece sary to discuss that 
possibility It IS not the plaintiffs’ case either that gas escaped 
from inside tlie globe through any crevice between the metal 
rings attached to the globe and the upper part of the lamp 
Although experts have been examined on this subject and Conn 
sol have 1 ibonously discussed all possibilities, it seems to mo tint 
one has to appeal to one s common sense to reiliso the conviction 
that gas slowly leaking from loose joiuts oi defective fittings 
outside a Railway carnage attached to a tram moviQ„ at the 
rate of 40 or jO miles an hour could not possibly g-t into the 
carriage m my perceptible proportion 

The second theorj was that gas leaked through the Bje Pass 
Cock attached to the lamp in the compaitmeiit which is mirked 
A ou the tracing Ext 1 It wis stated that it must hive got loo'se 
in some w ay and allowed gis to esc ipe A\ hen I saw tlie carn- 
age and examined this lamp the Bje Pass Cook was m perfect 
order tlieic was no suggestion that it was not then in order 
The only sugge'ition that uuder the circuuist inces could be male 
was that It was set right subsequent to the night of plaintiffs 
journey in the ciriiage It appears tome that the suggestion 
was made simply because some suggestion had to be made I 
regret that the suggestion should have been mado after tho de- 
fendants had called what seems to my mmd must complete and 


i PatGll 
: P % 

0 Patel 

1 P Ry 



656 KESPONSIBILITT AS OAERIERS OF PASSENGEES 


r A Pitcil convincing evidence tint no iGpairs whatever were madetothe 
G I 'p 6ttmgs of this carnage since the 14th of December There 

a cl was no justification for theanggesti m after hearing the evidence 
A n^Patcil (jf jjr Belij i witness who struck me as most coiiscientions and 
O I P U/ reliable and the other witnesses on this point Tlie only evi 
deuce m "iinpirt of tho suggestion that the Bye Pa«s Cock was 
in some mysterious way out of order is in the evidence of the 
plaintiff Ardeshir He says — 


I inspected lamp A nnd tried to turn the knob foi increasing 
ind decreasing the light but without any effect The escape 
was just the same whether the knob was turned to off or on 
The light continued to flicker whether the light was turned up 
or down ’ 


All that was urged against lamp A was that it burnt dimly 
and flickered and that it continued to flicker all the time 
The utmost that one conld presume from this ovideflce as^a® 
mg th It Ardcshir’s observations were accurate when betne 
knob IS that tlio internal arrangement whereby a larger quantify 
of gas is allowed to reach the mouth of the two burners m '® 
lamp did not vvork satisfactorily and that in consequence I e 
light burnt dim There could only bo one reason fortheDop 
to flicker and that is that there was some obstruction at t e 
mouth of the burnei, which wascon«;fantly displaced by the issa^ 
ing of the gas and which again got into position Hr ^ 
says It IS a mechanical impossibility that tl ese hmps s on 
flicker ’ Without going as far as tins I confess it is fo my 
mind very unintelligible how a lamp such, as this one could ^ 
timie to flicker all the time without eithei going out 
displacing the obstruction Ardeshir does not say th it 
Bass was loose when he handled or that he ascertained by P” 
his nose near it and smelling that gas w as issuing from this { ^ 
It is most important to note hero that no gas escaped 
Bye Pass Cock at all events till 9 3J P u for certain 
happened behieen 9 30 and I 30 a ir that allowed 
from the Bye Pass — absolutely nothing, then how did gas o 
suddenly to emanate from the By e P iss, w itliout any one 
it or anything happening to it ^ 

The third suggestion that gas leaked through 
of the pipes with the tTnion Nut of the lamp is, I have nO 
tion in saying, a very impossiblo suggestion TJie Union 
outside of the carnage. The eamiigo has a double roe 
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inner roof is of sheet iron The Union Nnt is above the inner P A Pateil 
iron loof of the carriage How gas conld penetrate through an q j ‘p 
iron sheet into the carnage passes mj comprehension and 

A. D Pateil 

It was no use attempting to disguise the fact that even after q j p g 

the most mmnte examination of the c imago and its gas appara 

tns and fittings the plaintiffs were wholly an \ble to suggest with 
any show of reasonable certainty where the gas which was snp- 
posod to be m the carnage that night came from That Jlr 
Bell’s exAimnatiou was mostthoiough andexhaustive appears from 
the result of his examination of another carnage This is what 
he says of his examination of carnages Nos 2142 and 1020 — 

” After coriespondence when the carnage was bronght up to 
Bombay in January 1907 I carefully examined the carnage 
No 2142 It is in ]ust the same condition now as It was then I 
examined the carnage immediately on its arrival in Bombay "VV e 
had it put on one side and I examined it very carefully I special 
ly examined it iiitli reference to its gas fittings I charged the 
cylinders to fall pressure and then examined each joint I with 
my men did all that we possibly could to discover the cause which 
led to the complaint of ^Xr Pateil We were unable to discover 
any cause of complaint This was one of the carnages I examin- 
ed As at that time there was some doubt as to which carnage 
it was the plaintiffs’ party travelled in, we examined No 2142 
and we examined other's The next carnage to this was carnage 
No 1020 I examined the gas fittings of this carnage too very 
tarefull) We discovered a very minute leak m its Bye Pass 
It was a Gieat Indian Peninsula Railway carnage It had no 
Bye Pass attached to each lamp, but there was one Bye Pass out- 
side the carnage The Bye Pass is a long Bar stretching across 
the breadth of the carriage outside it The guard cau mampu 
late it from the platform The leak was very slight 'We test 
leaks by putting soap water over the leak It took three minutes 
to form a bubble which shows that the leak was very miuute 
riiib 13 all I found All other gas fittings were in order ” 

I find by a reference to Ext No 11 that carnage No 1020 
was in front of cirnvgeNo 2142 from Jiiansi till the Reversing 
Station Assuming tli vt the positions of its gas fittings were such 
that the Bye Pass and the pipes going up from the cylinder to 
the roof of the carmgo were in front of tho laiatory window No 
10 of the plamtiffs>’ compartment insto id of at the other end, w is 
83 
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P A Patfiil tho leak sufficient to send gas from it to the plaintiffs compirt- 
G I P By “6*^^ ’’ This leak must be from n hole hardlj bigger than a 
and needle point, if it rook three minutes to form a soap water bubble 
„ Phis leak maj possiblj have sent now and again a whiff of gas m 
G 1 P By to the compartment immediately behind — though this po 

seems to me to be very very remote It must be rtmeinberedtbit 
there is fairly darge open space between tho back of this carna'^e 
No 3020 and the laxatocy window No 10 of carnage No 2U’ 
Ihe quantity of gas issuing from the leak must necessarily have 
been very very small and most of it would be dissipated into the 
open an m the space between the two evrruges md if ‘my '’I 
tins gas found its. way into the plaintiffs’ compartment, the 
tity must have been infinitesimal and might have evidenced it 
self to the ot-cnpants by a very faiot smell It would be mam 
festly absurd to say that the gas escaping from this leah com 
possibly have been tlie cause of the internal disturbance of «rhic 
the plaintiffs’ party complained after leaving Itarsi This h ® 
leak however 18 useful in one way Its eMstence is 
possible explanation for tJie statement of Hormusji, Ardes 
Perm aud ifrs Patell that they felt the smell of gfts m ^ 
compartment Beyond this there is nothing to explam or jas 
their statement The smell of gas winch the ocenpants o 
compartment of carnage No 2142 say they felt cannot pos* 3^ 
be attributed to anjtbiug whatovei in that carnage cither m* 
or outside of it It may possibly have been duo to this 
the Bye Pass of carnage No 102U or it may bo a delusjon 
The view that thei e was no l-^akage of gas m carnage No ^ 
on the night of the 13th and morning of the Hth of 
derives additional stiength from tho fact that this carnage 
on the night of the 14*h only about 6 hours after its 
the Up Punjab Mail attached to tho JIadras Mad which « 
Terminus that n ght It was oiowded with passengers 
so that two of the boys had to sleep on the floor of the 
From their records of Beservod Accommodation tho de c 
were able to trace some of the passengers who travel o 
carnage that night, thiee of theso Messrs Nirtikar 
Citloy were examined before mo and tlioj ill tben^ 
smell of gas whatever ID the carnage If any serioui 
tho gas Ottnigs had existed and was discovered 
w ould not have boon att iched tho same night to tho Me ^ 
and there 13 nothing to show that any repairs Mhato'^ 
done to the gas fittings of this carnage within fho i 
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that it remained at the 1 ermmns on the 14tli of December In p 
fact, that defendants hai e I think snccc^sfully proved a negative 
They have proved to iny catisfnction that not only no repairs ^ 
whatever were done to the gas apparatus or gas fittings oi the ^ 
carnage on the 14th, but that none were made between tneoate q 
the plaintiffs tiaielled in it and the date it was brought to 
Bombay and was examined by Mr Bell Many of tbe witnesses, 
have since its arm al most minutely examined the carnage and 
not one of them can detect the smallest defect m the gas fittings 
and gas apparatus attached to it 

That it possibly was a delusion is not very difficult to conceno 
\rdeahir was not by any means in the best possible health during 
this journey He had slept badly He was not feeling very well 
at Jhansi His wife was much annoyed at being turned out of 
a comfortable compartrocut with bag and baggage and having 
to travel in what she felt was an old uncomfortable compartment 
without cushions on the scats on winch they had to spend tbe 
night The carriage was by no means in the cleanest of coodi 
lion" when she first entered it llioy had undoubtedly felt the 
smell of gas when the tram was being charged with gas at 
Jliansi Eight of them were crowded into a small compartment 
which besides themselves contained tlioir luggage consisting of 
trunks, beddings, etc They had alrcidy had a long and tiring 
journey by the time they arrived at Itarsi Ardeshir wakes up 
with a feeling of suffocation His first impression was that it 
was his old complaint asthma It seems to me his first im 
prossion must havo been correct, however, when Mr& Pa*ell 
wakes up she smelt gae Strangely gas seems to have been tbe 
predominating idea in her mind ever since she entered *he 
carnage at Jliansi She imagined she was smelling gas long 
after she reached home Her statement that there was smell 
of gas m the carnage when she woke up at Itarsi is 
immediately accepted by Ardeshir and Hormnsji Both 
Ardeshir and Hormusji irapre's mo as very helpless and 
unobservant men IIormn«ji’s mmd seemed to me to be 
in keeping with his physique both feeble ArdLsbir’s powers of 
observation are poor, his hclple «ness throughout tbe jonmey 
Is remarkable and his tombativenc's and imagination after his 
misfortune are very loticeablo Xrdeshir was tborougl ly con 
vmcel while he was in the caimge that the raiscl lef was m 
lamp A Now that lamp has a spnng attached to thi ring of the 
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PA Pateil glass globe by wbich the lamp could be opened from inside tie 

Q I'^P B carrnge and tboreis a tap belowtlie burners by which apassengcr 
and ^ can pub out the light Bobhthespnngandthetip could henolic* 

A D^Patell Jooks at the lamp What is more, at Khsndffa 

G I p By the lamp was actually Opened by the guard IlesawitdoueaDdol 

course Hormusp must have seen it Aideshir says speaking ol 
what happened at Harda — 

We were at tlio door when tl e Guard and the Station Master caoe^ 
to our carnage We informed them of what had happened Tbef'^ 
wont inside He opened the lamp from inside and it seemed to roe t i 
ho was satisfied that the lamp was not burning properly 

The impression of both the«e witnesses was thnt soroettino 
was wrong m the lamp — they say it was burning dimly-'t ej 
sty it was flickering — they believed this lamp was the source o 
the mischief— in short that gas was coming out of that 
Why did not one oi the other of them get on a trunk or oa oa 
of tho soatsj extend his hand, open the lamp, turn tho tap 
put out the light ^ TJiey would then have been m 
]udge whether the smell on putting out the light lo t o ‘ 
disappeared or not There is no explanation whatever w 
did not do this Ihen again when they found that 
the carnage was oppressive and intolerable and made * 
feol ill and when they found that there was no room m ® 
to permit of their being put m another carnage and w en 
found that the load on the tram did not permit of aoot 
riage being added, why did they notget out of the tram au 

for tho next tram’' AH the stations— Itarsi— Harda 

Bliusawal-— are large stations with comfortable j,jar 

Why did they not do this ^ They ^ereaparty on® {ed W 
They were not pressed for time They were not 
start for Broach till the 16th They could have ta on 

train to Bombay and thus avoided the unpleasantness o 
ncy by a mere detention at a station for a few hours ^ ^ 
never entered the minds of these two helpless men 
lessness again js manifest throughout their journey j j 

they shouted for Guard and StationMaster 
in addition to shouting was getting out of their (o tt? 

standing at the door Now why did not one of them wn gjjtioa 
Guard s Brake at either end of the tram or go into 
ilaster’s room and make an effort to find tin m at s s 
they said they ‘iliouted and nobody came or at Har a 
came too late to do any good Iiy did they he p e 
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and do notliing more dunng the whole 10 minutes’ wait at these 
stations This conduct of inacti> ity and np'vthy is I think eabily 
explamable They may ha\e smelt gas, they may have thought 
they smelt gas, but they could notha\o thought that then troub 
les were entirely due to that snitll If they thought the headaclie 
and vomiting with which some of tho members of the paity 
suffered was solely due to the smell of gas m their compartment 
they would most certainly have attempted to put out the light 
in lamp A, made more active attempts at getting some Railway 
Officials at halting stations to come in and put out the light m 
that lamp or as a last resort got out of the train and taken the 
next one on to Bombay However helpless these two men may 
have been, I feel sure Mrs Patcll, if slio Ind been convinceil that 
the trouble was due entirelj to tho escape of gas, she would have 
insisted on getting out of the carnage at whatev er inconv enience 
and trouble to herself and her children Prom the evidence J 
feel convinced that whatever may have been the stateof her gener- 
al health she was an mtelhgent, active and resourcefnl woman 
The fact seems to me to be abundantly clear that none of the 
adult members of their party seem tohavo regarded thenuisanco 
as anything very serious and none of them could have attributed 
their discomforts wholly to the smell of ga®, which they felt or 
thought they felt Their subsequent conduct lends support to 
this view When they arrived at the Terminus, they seem to 
have given no serious thought to this matter It is true Mrs 
Batell told Dr Bahadurji at the Terminiia about the smell of gas 
m the carnage, but thoy all seem to bavo rcgirded it as a matter 
of very small importance as tv temporary inconvenience They 
said not one word by way of complaint to any of tho many Railway 
Officials present on the Terminus when the Punjab Mail arrived 
and they did not even look at tbo number of the carnage in 
which they travelled 

The subsequent deatli of Mrs Patell seems to have filled 
Ardeshir witli much resentment against the Railway Company 
and embittered Ins mind against them This state of feeling is 
I think very natnral under tho circumstances Incidents •nhich 
were trivial and common place have since tho unfortunate death 
of his wife loomed largo in Ins mind and assumed importance 
which they 01 iginally net or possessed Tho more the Company 
attempted to convince him that thero was no defect in their 
carnage and that Mrs PiitelPa death was not due to fhcir neg. 
ligenco, tho more emphatic grow tho conviction in his mmd that 
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A pateil glass globe by which the lamp could be opened from inside tbe 
Py carriage and thereis a tap belowthe burners by ^^blch apasseng r 
and can put out the light Both thespnngand thetip could benotic 
D ^pateil soon as one loots at the lamp AVhat is more, at Kliandwa 

I P the lamp was actually opened by the guard Ilesawitdoiioandof 
’ course Ilormus]! must have seen it AidesLir says speaking of 
what happened at Harda — 

\\ e were at the door when the Guard and the Station Master cane op 
to our carriage We informed them of what had happened The Gnanl 
went mside He opened the lamp from inside and it seemed to me that 
ho was satisfied that the lamp was not burning properly 

The impression of both the«e witnesses was that sometliing 
was wrong in the lamp — they say it was burning dirol/“fkej 
say it was flickering — they believed this lamp was the source o 
the misoliief— m short that gas was coming out of that lamp 
Why did not one oi the other of them get on a trunk or on one 
of tho seats, extend his hand, open the lamp, turn the tap so 
put out the light ^ They would then have been m a positioo o 
judge whether the smell on putting out the light in the ®P 
disappeared or not There is no explanation whatever why 
did not do this Ihen ogam when they found that the so® 
the carnage was oppressive and intolerable and made ®o 
feol ill and when they found tl at there was no room m f ® 
to permit of their being put in another carnage and when 
found that tho load on the tiain did not permit of anot e® 
riage being added, ivhy did they notget out of the tram au 
for the next train? Allthe stations — Itarsi— Harda 
Bhusawal — arc large stations with comfortable waiting _ 
Wily did they not do this? lliey were a party on a 
They Mere not pressed for time They Mere not 
start for Broach till tho 16th They could havo taken 
tram to Bombay and thus avoided the unpleasantness ® ^ 

ney by a mere detention at a station for a fow hours ^ 
never entered the iniuds of these two helpless men 
lessness again 18 manifest throughout thoir journey .j 

they shouted for Guard and Station Jlaster and tho mo 
in addition to sboatmg was getting out of their compar r 
standing nttho door Now why did not one of them wa 
Guard’s Brake at either ond of the tram or go gji 

Master’s lOom and make an effort to find them at stn 
they said they shouted and nobody came or at Her * * 
too late to do any good "Why did they h® P 


came 
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and do notlung more during the ^hole 10 minutes’ wait at these 
stations This conduct of inactivity and apathy is I think easily 
explainable They may ha\e smelt gas, they may have thought 
they smelt gas, but they could iiotba\e thought that then troub 
Ics were entirely due to that smell If they thought the headache 
and vomiting with which some of the members of the party 
suffered was solely due to the smell of gas in their compartment 
they would most certainly have attempted to put ont the light 
in lamp A, made more active attempts at getting some Railway 
Officials at halting stations to come in and put out the light in 
that lamp or as a last resort got out of the tram and taken the 
next one on to Bombay However helpless these two men may 
have been, I feel sure Urs Patell, if she had been convinced that 
the trouble was due entirely to the escape of gas, she would have 
insisted on getting out of the carnage at whatever incon /emence 
and trouble to herself and her children IVom the evidence I 
feel convinced that whatever may have been the stateof her genei- 
al health she was an intelligent, active and resourceful woman 
The fact seems to me to be abundantly clear that none of the 
adnlc members of tbeir party seem to have regarded the nuis ince 
as anything very seiious and none of them could have attributed 
their discomforts wholly to the smell of ga^, which they felt oi 
thought they felt Thetr subsequent conduct lends support to 
this view When they arrived at the Terminus, they seem to 
have given no serious thought to this matter. It is true Mrs 
Patell told Dr Bahadurji at the Terminus about the smell of gas 
In the carnage, but they all seem to have reg irdcd it as a matter 
of very small importance as a temporary inconvenience They 
said not one word by way of complaint to anyofthemany Railway 
Officials present on the Terminus when the Punjab Mail arrived 
and they did not even look at the number of the carnage in 
which they travelled 

The subsequent death of Mrs Patell seems to have filled 
Ardeshir with much resentment against the Railway Company 
and embittered Ins mind against them. This state of feebng is 
I tbink very natural under the circumstances Incidents which 
were tnvi il and common place have since tho unfortunate death 
of his wife loomed largo m his mind and assumed importance 
which they originally uevei possessed The more the Companj 
attempted to convince him that there was no defect m their 
carriage and that Mrs PatelPs. death was not due to their neg- 
ligence, the more emphatic grew the coumetton in his mmd that 
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P A Patell tis misfortune ^^as doe entirely to tlieir default His mind wis 
G 1 Rf ready to believe any evil of his opponents and he has filed this 
and Suit not I think 50 much «iih the object of obtaining moneys 
A D Patoll from the defendants as with the object of vindicating his view 
& I P Ry that hi3 wife s death was entirely due to their default and negli 
' gence 'I hat thisia hiafirm conviction I have no doubt, that it is 

his honest conviction 1 have no doubt, but equally I have nO 
doubt that it is a baseless conviction 

lhat the powers of observation of the Plaint ff ArJeshir are 
faulty and unreliable may be gathered from one very striding 
incident in the case In his evidence he mamtaiued that the 
carnage in nluch he travelled bad been repaired and altered 
since his journey m it and amongst the reasons ho gave was that 
there was some wooden fixtuies below the lower seats th''t were 
not there when he tiavelled in the compartment He 'aid his 
trunk could then go under the seat hut now it could not and « 
attempted to verify hi9 observation by going home ineasirmg 
the height of the trunk and then going and meaBUiing the opM 
space under the seats When be gave his evidence he vfaa 
firmly convinced that the fixtures below the seats were no 
there when lie travelled What do we find? 

IS a complete hallucination tn bis mind The fisturcs are 
Racks and they have been there ever since the carnage w 
bnilt Quite apart from tlie evidence of Mr Bell, who 
that the Riflo Rucks were not put in the can loge since 
1906, one has only to open the seats and look at them to e ^ 
vinced that tbeie IS absolutely no justification for ^ 

that they were newly or receutly put in to the carriage a 
sequent to the date of the plaintifTs* journey 

that there was nothing wrong with tliogas fittingsofci 
No 2142 and that there was no leakage or e'^cope oS ^ 
proved by the evidence of Jngeshwar Pal the Gas 
Bhusawal and the evidence of Mr Bell An entry ^ ^ j gt 
K\t 17 shows that when carnage l^^o 

Bliusawal Its cylinders had 3 atmospheres of gus m t lein 
were charged at Jhausi to the r full capacity of ~ atroo J ^ 
80 that the gas used up between Jhan^i 

atmospheres This Mr Bell says is the average tou'uii 

a carnage similar to Carnage No 2112 during a p, 

Mr Bell bases his statement both on calculations an 
personally made, and I have no reason to doubt the ,< 

Mr Bell’s conclusions Of course the test and the ca 
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wODld not reach anything like inatheuaticil accuracy ns the con 
^sumption ivonld ductunte according as all or any of the lamps are 
turned do^n or allowed to bum at full pressure during the 
night, but the fact tint roughly Npe^kiug 4 atmospheies is the 
average consumption ind that 3 atmospheres of gas \\ere left in 
the cylinders when the carnage arrived at Bhusawal shows that 
there was not any marked or appreciable wastage gas between 
Jhansi and Bhusawal 

riien arises the question if there was no escape of gas in the 
carriage bow do you account for the simnUaneons illness of the 
members of the plaintiffs’ party and tho development of the 
‘•ame svmptoms m all of them Dow agim do voa account for 
the unanimous opinion of Doctors Kapadia, Lilauwalla, 
Bahadur]! and Colonel Khareghat and to some extent Colonel 
Heyer They say they suffered from headache, nausea, vomiting, 
giddiness, dizziness and irritation of the throat The Defendants 
witnesses say the sickness must hMO been due to indigestion 
and chill Here to a certain extent the Coart is compelled to 
enter into the regions uf speculation There are certain facts 
from which the Court must draw its conclusion. Ihe party 
started for a holiday It consisted of four children Penn, Dara 
Dina and^aja and four adults The children were undoubtedly 
in good health when they started Of Mrs Hormusji I have 
heard nothing but I have seen Horroueyi and Ardeshir and I 
have fairly clear evidence as to Mrs Patill'stato of health before 
she started on her yourney It would be important to asetrtam 
their general condition previous to their jouinei Ardeshir 
Ubed to suffer from chronic nasal catarrh and asthma He 
seems to have caught a chill m the very carlv part of his journey 
before he reached Ciwnporo for. Ins nasal catarrh re appeared 
and he slept badly tho first night ho was not very bright at 
Jhansi Tile discomfort of eight people travelling in a small 
comp irtment is bv no means small Movemonts of the body 
must iieces«ariK liav e been ven restricted and the fatigue con- 
sequent on n long and tedious journev of mam houis must 
neces'irih bo verv great Ardeslur’s condition could not have 
been bettering as the journey continued A\hoa he went to 
sUtp after Bins ho <ouhl not have been in verv fit condition 
Iloriiiu'-ji as I have observed beforo is a ven feeble old man 
1 ho smalle t exertion evidciith tells on him Ue fell in a f not 
while giving bis ovidcuci, duo ap|iarently to nothing else tlian 
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PA Pateii fatigue of standmg^ upandtlie exertion of recalling to Iw 
^ mmd the events of a year and a half before the time he vras in 

ana the witness box His examination had to be adjourned (o 
A D Puteii another day and then he had to he accommodated with a chair 
G I p Ry while giving his evidence Mrs Patell appears to hav e been a 
" lady of an active mind and cheerful disposition but m spite of 
the protestations of Aideshir and his daughter I have 
considerable diffioultj m believing that sbe was phvsicallj robnst 
Her medical attendant Dr Huidmnrsh says he tre ited her for 
her lungs about 9 or 10 months before her last journey to 
Bombay She had a cold which loft a slight degree of broncinl 
catarrh She also suffered fiom neuralgia In October l&OS 
Dr Bahadurji was visiting the Patells at Muzzafarpore, and 
stajed with them for a week or ten days "While with them bo 
found Mia Patell not eating well lud he prescribed for her 
He says she complained that 'she had not very good digestion 
and that the proscription he ga/o her must have been foi" 
form of Dj spopsia” In addition to this I have before 
photographs one taken in Calcutta m December 1905 by Bourne 
and Soepberd (Ext A 1) and one sent with the 
Commission taken in Novembei 100$ b} an amateur in ^ SJJ’*!’ 
of the guests assembled on tho occasion of the wedding 
Warby at Muzzafarpore So far as appearances go th® ® ^ 
looks decidedlj bettor from the point of view of berhealt i® 
earlier photo than i« the one taken about a month be ore 
death for according to Dr Hindmarsh the wedding tookp^^®^ 
or about the 24th of November 1906 Mrs Patell s 
in this photo IS far from healthy I agree with C»ptmn 
when he savs that in the whole group she looks the . 

Tionrislipd ^ TifiToi-vn T*!!# liii»c Kolnw tier fiVeS running doWO 


in the last photo are not indicative of good health ^u 3 


not have been there m December 1905 when the first phot 

■,.< > -,i j,»mnor3i ^ 


taken in wliicn case it would show that her he dth had deten ^ 


Liitwu-u IV wuiuu eiiun file® 

dunng tho interval that elapsed between tl o taking o p 

photos oi that the artist who took the first photo fit 
disappe iraiice those linos when letouchiog .j prep'd 

very masterly analysis of Mrs PatoU s prescriptions in > ^ 

of Captain Gordon Tucker Ext No 40 helps o 
considerablv m judging of tho state of ifrs ;o 

health riio reasoning m the report appe'irs to me ^ m !• * 

and Captun Gordon Ttickor has supported his gt.urt 

report vtrv efTectivoh m tin ovidenco ho gave before t? 

Taking tho cvidonco and tho photos together I aw' 
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believj- that Mr« Patell though a of active habits and pa Patell 

cheerful disposition ivas a lady of delicate coustitntiou with q j''p 
a weak digestion I do not think she liad any serious lung and 
complaint at ‘Miizzafnrporo Iho lung tieatment which Dr ^ D^Pateli 
Hindmarsh speaks of must havo boon foi the ordinarj slight lung O I p Ry 
aiTectiou which luo-it po jplo suffer from after having caught a 
bad cold 

This IS the party that started fiom Mnzzafarpore Thej had 
a hamper with them when the^ started Phej made use of 
refreshment rooms duimg their jonrnej Their friends gave 
them another hamper at Cawnporo in addition to treating them 
to a breakfast consisting of dishes prepaid! for auspicious 
occasions as the\ were going to join a wedding party The 
propnetors of refreshment rooms wire forward advising the 
arrival of the plaintiffs’ party ostensibly foi the purpose of having 
good meals ready for them Under these circnmstauccb it is by 
no means a iiolont suggestion to make that the party pronablj 
ate mope than what was good for them or ate something on their 
wav before thei eot to sleep after dinner at Bina that disagreed 
with them and upset their stomachs It isbj no means a violent 
suggestion to make when one is on a long jouroc} and takes Ins 
meih or refreshments at the rofreehmont rooms on Railwaj 
stations that he stands the chance of eating ot drinking some thing 
stale or deleterious and likely to upset his etomneh All these 
considerations lead mo to fcho concl ision that there is good deal 
of force in Mr Robertsons theory of "internal distuibance 
consequent on indiscretion in oating daring thi'^ long journey 
Then again there is the theory of a chill being caught bj these 
peoplf It must bo remembered that the plaintiff a partj start 
ed from a very cold part of tho coantrv in about the coldest time 
of the \ear in the eirly morning The) were all aocoidmg to 
the evidence narml) clad They never changed their garments 
during ]onrne) Thoy must have undergone some very iiolent 
cliangcs of temperature According to the report oi Captain 
Tucker (Fxt No 40) the tomperalaro at Jhansi when thei were 
there uas 78 0° The miniinam temperature it Khandwa on 
tho 13th and 14th of December I90C was 50 1° and 50 b° 
rospcctivelv The) must thus have evpencnccd a change of 
tempenturo ranging oior twent\»soven degrees ivithm each 24 
hours of their )ourno) and that without an) snitabk alteration 
in tlioir garments 
84 
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'SVhen they went to sleep wmdows Nos 7, 8, JO 'intl 13 fferr* 
left open Lavatory door No 9 was left half open Ardesbir 
siys — 

There waa cometbing; wrong with the lock Tic door could not 
be shat Tt was Bapping and was scraping against the floor I tr ed to 
Phut it Hut could not do so I noticed this before teaching B ni 

This door shots by i catch in the lock with the lavatory 
partition and it also opens full ot right angles and the ca ch 
fits into the outer wall of the lavatory holding it m that po&Ai'C''^ 
Instead of makiug an effort to fix the door m either portion 
Ardeshii puts some of his luggage and leaves the door half way 
open in the position shown m Ext I Ho is not sure ilgawetff 
Venetian shutters were put in at windows Nos 7 and 8 Hethml^'s 
that either the gauze or Venetian shutters of these two vnn^ows 
were put up but anvhow windows Nos 10 and 12 were Wi/ 
open Iioaving all othei windows out of consideration for ® 
moment, it seems qaite clear having regard to the position o t ® 
door that all the draught coming in throngh window N® 
woul 1 8wei-p through tbo carnage catching Poyin’s head w 
Mrs fformusji and Ifrs Patell T hese thro© would c^tcb M 
worst of the draught coming into the carnage iVbit m 
their warm clothing, their rugs, blankets and overcoaU ^ 
which they were all plentifully provided, it is not a mater 
much difficulty to feel that some of them at least hadre® ^ 
themselves iinmmi.ntly Inbic to an attack of ohiU fromt e 
bitak wind outside 

The theory of Railway eickness started by Captain 
does not 2 coo onierid itself to my mind It is an annsua 
and I find it difficult to believe that more than 
succumbed to its attacks simnltaneouslv or witbmaslior ' 
each other 

In support of their contention that the broncho 
from which Mrs Fatell and Penn suffered was due to ^ 
of gas, the plaintiffs rely on tho ovidonoe of 

witnesses They principally rely on thoovidence ofPf ^very 

Di Ltlauwalla and Hr Bahndnrp Thc‘’o three Doctor?" 
doetdol in tbcir opinion that the illness of Mrs and 
wns entirolv duo to inhalation of gas— they combat the 
chill or indigestion and their evidence is supportr 
measures by the oyidi nco of Colonels Kharoghat 
Amongst the first tlirco Doctors I have mentioned, Hr 
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Insgneiib} far the mo«t important evidence on the plnintiffs^ p a Pateii 
side He i« a well known medical practitioner in Bombay and q j Uy. 
he seems to have expended much labour on the que«ition3 on and 
which he gave Ins evidence He produced certain authorities ^ ^ Fatell 
before the Court as tho resalt of bis research in support of his G l p By 
statements Dr Jeliaiigir Lilauwalla is al'soa medical practitioner 
of good repute in Bombay Captain Tucker the defendants’ 
principal medical witness in speaking of Dr Kapidu said he was 
a\erj careful clinician All these three Doctors have come to 
the conclusion that Mrs Pateii and Miss Patell's illness was due 
togas inhalation They have been most elaboiately examined 
and cross-examined and they had full opportunities to say all 
that the} wished to urge in support of their theory Their 
evidence if ih stood hy itself may have earned a ceitain amount 
of convicti6n and I confers I was at one time vet} favourabl} 
impressed with the view they urged, but the expert evidence 
called by the defendants most especiall} with reteience to the 
gas used m then carnages and the effect of inhalation of such 
gas on human beings has completely sbatteied the foundation 
on which the whole fabric of the evidence of the plaintiffs’ 
medical evidence was built 

All the medical witnesses agiee m saying that the histor} of 
a case is one of the most important factors m diagnosing a 
disease Now every medical man called in by the pUintiff for 
his wife and daughter was given the history of the case and the 
histor} was “We had a long tram journey We smelt gas 
during the night continuously and for a long time The smell 
made us ill We vomited We had all severe headaches, etc ” 

This was accepted by all the medical witnesses of the plaintiffs 
as the correct hi«tor} of the case That there was escape of gas 
in large quantities m the carnages was accepted by them as a 
seitled fact which was beyond region of the smallest doubt — that 
the illness in the tram was caused b} the inhalation of gas seems 
ilso to have been accepted by them as another fact bB}ond 
dispute, as none of Ibem seem ever to have considered till the} 
were cross examined the possibility of other causes having cau'-ed 
the illne«s Pher also never considered by far tho most import- 
ant question in this case What gas it was that llicir patients 
inhaled lE thov did inhale unj gas They had m their mind onlv 
one gas and that was coal gas They based thoir reasoning and 
thoir opina ns on tho assumption that gas inbalfd was an irritant 
gas No one ev er gav o them chance of considering the possibility 
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P A Fdtell of tlicie being no escape of gas ox escape in infiuitel) small 
G I Ey fl^aotities BO that thej might eeirch for otliei causes ^obodv 
aud told them that the gas xi^ed in the train was not coal ga 
^ Neither of the three Doctors Bahadur]i, Kajiadiaand Liliuivalla 

G I P Ey have anj actual expciicnce of gis poisoning c'lsos The\ bafe 
made no special studj of inespirable ga'ses Dr Balia^lur]' 
seems to lia\e made some research into the question of oil 
during the intervals that elapsed during the long time he was 
in the witness box, but his acquaintance with gases and the r 
component paits and the effect of different gases and hnunf 
lungs 13 verj limited He is nndoubtedl} an efficient phjs emo 
but that does not iniolve technical knowledge of the diReren 
irrespirable gases In this reapect the defendants have 8° 
immonse advantage over tho plaintiffs They examined witness^e® 
who were oxpei ts i n the subjects they deposed to, export* ^ 
truest and best sense of the term ilr Elhs and Mr on ^ 
speak from long oxperionto of and familiarity with 
oils and petioleum oil fumes and vapours Jlr 
llanagor and Chief Eiigineei of tho Bomb iv Gas Conpanj 
brought up almost all his hte and in an atmosphere o 
C iptain Dickinson has had unusual opportumne^ of 
oil gases and manufacluied oil gas in the earlj porto 
A.8 a Chemical Analyser to Government, he has varied an 
opportunities of studying and analj sing amongst ot or 
gases His method of analysis contrasts much mory jliu 

with the simpler and crudei method of malysis omp 
plaintiffs* witness Fathei Siorp Add to tins the very 
and elaborate discussion in the latter part of 
1 acker s report Hr No 40 on oil gases aud their e ec ^ 
human body and there could be no doubt loft that t « ^^ptaiO 
evidence is most valu iblo evidence such as Mr Bure , 
Dickinson and Captain Gordon Tucker gave and is not exj 
donco m tho ordmaiy son«.o m which expert ovideoco 
spoken of It 18 not hisod on mere theories, ^alnabk 

speculation It is based on oxperionce of the nios 
kind in the case of Mr Burch lud Captain Dickin on ‘ 
part of Captain Gordon Tucker on study and l«cUf 

caunot fail to evoke ouo*s admiration Both 
and Dickinson based their opinions on autlmntativtj r 


and medical works j hal*'’*' 

This portion of the ovidcnco c died on behalf of ^ ‘O 
not only forced convictions on my mind, hut 1 am re 



OOMl^^SATlO^ TO 1\MIIT OF DlCl'ASFD 


6G9 


it did sometliiug moie — it entirolj displaced and destioyed 
certain fairly stio g impressions foimcd on my mind wliilel was 
listening to the plimtiSs’ evidence 

For the plaintiffs gre-it stress was laid ou the fact that all the 
members of the pHintiffa’ part\ compl lined of exai tly the s vme 
symptoms — that most of them weie sick and vomited within t, 
short time of each othci and that those symptoms wei e persistent 
and Bventualh led to an attack ot broncho pneumonia in the 
cases of Urs Patell and Penn It was turthei strenuously 
argued that all these symptoms coaid not be produced by 
indigestion or chill or both combined as they were persistent and 
stomach ache and diarrhcra the usaal accompaniment m cases 
of indigestion were conspicuously absent m all of them It is 
argued that chill and indigestion must thtrcfoi e be excluded from 
con«ideritiou and that having excluded that nothing remains to 
account foi the illness except inhalation of noxious gas Doctors 
Bahadur]! Kapadia and Lilauwalla support the view with 
considerable emphasis Colonel Meyer gives very cautious 
eridence in respect of Mrs Patell He saw her when she was 
dying and then ho di<turbcd her very little as lier condition 
when he was called lu was quite beyond all hope of saving her 
life He was examined principally as to Penn's condition He, 
however, does m awiy support the other medical witnesses of the 
plaintiffs by saying -in speaking of Mrs PatoU s case — 'I 
thought then and I still think that the escape of gas m the Railway 
Carnage was a contnbutoiy cause of 1 ei illness ' In speaking 
of Penn's case he says — “ I thought in this case too that the 
gas escape was a contributory cause for the attacx ” This is 
based on tbe assumption that gas was t'^caping in their carnage 
Colonel Khareghat never saw Mrs Patell, but he supports the 
theory of the other Doctors in their contentious that the 
s-ymptoca?. to UtOi negative the suggestwa Ib&l the 

cause of the illness of the member^ of the plaintiffs' paity was 
indigestion He bases his conclnsion entirely as did Colonel 
Meyer on the history of the case given to him, the principal 
feature of which was an assumption that gas did escape in the 
carnage All these iMtncsscs never gave a thought to what the 
gas u as and assumed that it must bo coal gas or <5omo other 
similar irritant mirespirablo gas 
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Colonel Clnldc had committed to similar view*, but as 

soon as he was informed that the gas supposed to be inhaled by 



670 


IvESPONSIBlLlTT VS, OABl lEBS OP PASSh\GLSS 


V A Pitell 

0 1 P 
aod 

A D latell 
(J I P By 


tilt) people ID the ciiriigo was oil gas and famished witb an 
extract from Captun Dickinsoti^s Report of the anal^'isof ihp 
oil gis used, he withdrew Lis statement (see Ex No 39) 

In View of those circumstances I think it w de^irahJe to 
,<crufiruse the history of the symptoms and the jlhies'=e3 a 
more closely and not assume as proved what "as <o ofUn 
repeitel very loosely before me ‘ We all wire sick 
vomited We all hid the same symptoms All tie symptom'! 
wure pLisisteut, ' etc Who were sick and vomited? ho"® 
amongst the fom adults except Mrs Patell, the only oup 
amongst them wliO is proved to have a weak and unpJiro 
digestion and was dyspeptic Ardeshir did not vomit l?or 
niusp, though old aud weak did not vuunt and Mrs Horou ji 
did not vomit i speak of Airs Hormiis]! advisedly 
forgetting that it was stated that she vomited on Smidiy; t e 
I6th, and Dr i vta prescribed for her It seems to me 
absurd to suggest that Airs llorrausji’s vomiting ea ^ 
aftornooii could possibly be due to luhslaiiou of noxious P ® 
pjenous Ihuiaday night or hriday morning 
ptr^ons who vomited were the children und Mr» Patell 
were tho symptoms of the smjultanoous presence of 
mucJi js said? Nausea — vomiting— headacUo—dizzin®®*"^' 
diness and sore throat 

Assuming that all the people lu the carnage dovelop^ 
symptoms, is there anything m their being produce s' 
tauooasly or within a short tune of each other which »e^ 
the po&sibility of their being produced by indigestiyn ^ ° 

that indigestion is never unaccompanied by stomach nc c 
svy something that is contiary to human expefiente 
doletoiious substance in food or drink may produce **^*'‘^* 
the stomach and m many cases of indiscretion ^ 
produce indigestion which evidences itself by 1 eadachr, 
and vomiting unaccompanied by any stomach ache or 
I am inclined to agree with the view Captam Dickinson 
these symptoms when he said —‘^Nausea begets vote 
vomiting begets licadicho Giddiness and dizrme*® ^ j 
same tilings und follow vounlmg General jjl 

weakness, would follow these symptom^ Therefore 
these hynipton s may be produced from a trifimt,' eao ^p.po" 
view Mills to nio to bo sound, to bo consistent wit 
sense ind tlic ordinary experience of human biings 
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Tho only other symplorn that remains to be considered is p 
irritation of the throat That this irritation was of the most ^ 
innocent kind is clear from the evidence of Di Kapadia and 
from the prescription he gave for the ailment He says ‘ "When ^ 
I examined tho throats I found them red — more red than throats G 
normally are That is what 1 mean when 1 say the throats 
of all of them were congested ilie congestion was persistent 
It was there in all the patients’ throats on the following day 
when I saw them " 

For the redness in the throat Dr Kapadi i prescribed the very 
homely remedy, glycerine and tannin, as appears from lus 
prescription put m when Dr. Field was exaiiuned He Beni' Esip 

The explanation for the presence of sore throats in his 
patients 13 also to be found in Dr Kapadi is eridence, for he 
admits that “ Eetchmg for vomiting and vomiting might cause 
sore throat ” I am inclined to think that a wai mly clad body 
and the neck exposed to cold night wind sweeping through the 
carnage from the open windows might account for much worse 
throats than Dr Eapadia a patients appear to have had 

I now come to consider another branch ol the defendants’ 
case They assert that the illness of the members of the 
plaintiffs party during the journey and the subsequent attack of 
broncbo-pneumonia in the case of Mrs Patell and Penn was 
not due to inhalation of gas m their cam ige In support of 
this branch of their case they call a large bodv of evidence 
The principal witnesses on this head are Messrs Ellis, Pundit, 
Hnmmell, Burch Captain Tucker and Captain Dickinson The 
defendants base their contention mainlj on the fact that the 
symptoms produced by the inhalation of oil gas are quite 
different from the symptoms that tho plaintiffs and their 
Witnesses HoruiUsji say the members ot their party developed 
and they sought to establish this by the evidence of wiMiesses 
who were familiar with petroleum oil vapours and fumes and oil 
ga'ses and their effects on human beings 

Hr Hummell is an Associate Member of the Institute of Civil 
Engineers and an Agent of Pintsch’s Patent Lighting Company 
He says ho has been frequently in atmosphere hcavilj charged 
with oil gases and has at times remained in tho atmosphen for 
longthi ned periods Ho has been msnch atmosphere in the 
testing rooms where a largo quantity of gas has to bo lot off 
ffrst to clear tho pipes, and also when the covers of punflors aro 
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lifted and larp;e quantities of gas get libf^rited and mix with the 
air Ho says lie has felt no inconvemenco or discomfort from 
being there Of course inhalation of this gas foi a lenglhectd 
period would lead to ceitaiu symptoius and death lu the end, if 
the mat is not removed from the spot in time He give^ in 
instance of the evil effects of oil gas inhalation He says ‘ I 
sent my workman into the bell of the gas holder before it iru 
properly exhausted of gas The man behaved like a drunkard 
He began langhmg and singing We asked him to come out 
but he would not He seemed to be enjoying himself e 
to pull him out He got all right afterwards ” 

It appoara fiom the evidence of men competent to speak with 
authority on the snbject that the effect of inhalation of petroleum 
oil gas and the symptoms produced by such infufation are 
fcamo as those produced by the mhnlation of the vapours or 
fumes that emanate from the oils 


Mr Elhs, an Assistant in Messrs Graham and Co, i^ho ^3® 
in charge of their oil installation when it was at Mody vu'j 
at times to send men into their oil tanks to clean them out a tc? 
the oil was drann off He says ‘'When the Oil is drawn 0 ^ 
the tanks the gas lemains in the tanks The effect of tl at 
on the men is that they appear to bo intoxicated They 
excited and unsteady not knowing exactly what they are 
They try to run about in tho tanks Wo send 

and ha\o them taken out They ore laid on their backs ou 
the open They seoin to recover after that I have notice 
bad effects from the lesult of tlio gas ” 

The next witness on tins point is Mr Pundit who 1 
charge of tlio Bnrmah Oil Company's Installation in 
Hie experience is larger than that of Mr !lhs 
been in charge of tho Bombay Installation since 
that ho was in charge of the Company's Calcutta 


tion for 10 years He has come across cases -- • ,3 

by fumes or vapours escaping from petroleum nil 
Bombay and Calcutta Tneso cases, according to pgt 

from putting tho raon too soon m tho tanks to cUm ^ 
after tho oil is drawn off He says ‘^In tho to'"’’ 

noticed aftor tho men have been in tho tanks about m 
tliey become oxliilanted and begin to rnn about 
first sign of the effects of the vapours We nro j r"' 

look out for this sign As soon ns the men exhibit 
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we get them out I have tnod to order them to come out but 
they look at me and Hugh m a foobsli way so I had to send 
other men to bring them out ” 

Mr. Pundit then describe* how after the men are bi ought out 
they are laid on their back's and recover lu somo cases after 
being sick It seems from his evidence that they are never sick 
during the earlier period when tliey show signs of exhilaration 
and that the sign* of exhilaration pass anav as soon ns they aro 
Iironght out in the fresh an As soon as the men vomit the} 
are supposed to have recoveitd and the^ go back quite cheer- 
fully a second time when their power of resistance is much 
greater than when tliev go lu According to Mr Pundit, tho 

men seem to regard going into these oil tioks as a cheap way 
of getting drunk and din mg all these \ears of Mr Pundit’s ex- 
perience he has never known these men to '•nlTer from anv 
permanent evil effects from these vapouis 
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These are witnesses who speak on this subject from tlioir 
practical expenonce of potroleura oils and the fumes or v^iponrs 
which thoj let off at ccrtaiu temperatmes We have on the same 
subject the evidence of Captain Dickinson and lusevidciico is by 
far tho most valuable and most convincing of the whole hodv of 
ovidenco called by the defendants on this subject He is Cho- 
nncal Analyser to tho Goreuimont of Bombay and Professor of 
Chemistry and Pin sics, also of Medical Jurisprudence and Toxi- 
colog) in tho Grant Medical College Part of his dnf) is to 
lecHire on poi onous and irrespirable gases Before he took to 
the stud) of Afcdicine he vva*' a Chemical Analy-er m England 
ind used to manufacture oil gas for illntnii ating a null in 
County Durham ITo 1 as analysed this gas by tho most delinto 
method known to Chemical Anal)ser* He points Out, and I 
think very effectively, that Father Siorp’s method of analysis 
was crudo and fault) The instinmcut he used, namelv, Bunto’s 
Burette, Cvptain Dickinsou shows by an authontativo cjuotation 
to bo UTisiutable for the pu~po 0 for which Father Sierp used it 
Plaintiff’s case all along has been that the poi«oiiou« effect o'’ 
them was produced b) t irbon inunoxidc, which the) say is pre- 
sent in all illnuiiiiiiting gmo'*, that is tho view pt'^ssed upon 
tho Court b) their principal expeit nitnLb<, Doctor Bahadiirji 
Patlior Siorp was called to prove that carbon monoxide is pre- 
sent m illuinunting oil gas'^R n« obtuned two vaniple* of gas 
from the Bond a) Biroda and Centril India Bailwa) Company 
85 
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P A Patoii and analysed that gas Ho found that carbon monoxide was 
a I p Ry present on his an ilysis The gas, however, which he analysed 
aid was not petroleum oil gas bat gis manufactured from shale oil, 
A D^Patell appears fiom the evidence of Mr William Ramsey As 
0 I r Ry. against Father Siei p’s Btacament that carbon monoxide IS present 
in illuminating oil gases we have the actual experiments made 
with the very gis used m the defendant's carriage by Captain 
Dickinson There can be no doubt that ho is Chemical Analjsor 
to Government and has at his disposal all the instruments and 
implements most suitable foi delicate analysis lie subjectid 
this gas to the most delicate teat known to Aimlysers audio 
states as a result found no carbon monoxido in the pOsl 
analysed *' He is most emphatic in h s opinion He describe 
the method ho employed and carried his experiments to a pcmt 
vhere he could have detected carbon monoxide even if Jt ha 
boon piesent in as mmute a proportion asO 05 per cect (See 1“’ 
report Ext No 38} 

I prefer to rely on actual exponments made with the verpg“* 
m question by a capable and qualified man to any statement m 
books however high an authoritj tho writer may be considere 
C''ptain Dickinson impressed me as a man who was scriipa ou* f 
careful m his statements and never venturod to take 
position and make any dofinito statement winch he was 
to support fiom lus own cxpcricuce and knowledge or from 
of recognised authority. Ho says "I have analysed 
of gas sent to luo and I am of opinion that mb ilaticm of 
in any quantity could not havecausedtbcrnDuinoniaasde^'^''^^^ 
m the caso of Mr Patell and bet daughter bvoii if 
breathed pure without tho admixturo of air it would oo ^ 
pneumonia Pneumonia could not be caused by a iion-ir*'' 
gas such as I analysed *' ^ 

Captain Dickinson says, with leforenco to tho 
by Messrs Elhs and Pundit as the effect of oil vapours 
mically the constitucnis of the oil aapours m the tnn 
hydrocarbon gases produced by heating process a'o 
the same 'iho proportion pi esont of somo of tho ^ 
inay vary Inhilationof oil \apours or fumts, i \ 
diice the same symptoms ns inhalation of gas innnufflcture 
petroleum oils ” 

IIo tells iis vihiit tho symptoms produced by iiilmhug^ 
carbons arc Tn Iim own words they nfo 
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incoherent speech, liughter, Tvhicli is n lending symptom and i* a Pateii 
oveiituallj n staggering gmt If the inhalation continues theio q j p 
i>ould he insensibility and death by snffocati n ” and 

AD Falcll 

He explains this more fnll> another part of hia evidence v 
He says — If a man inhaled carbon monoxide for say bi\ hours, ^ 
ho would suffer from symptoms of icnto poisoning, such as 
healache, nausea, vomiting, giddmes', lo^s of power of movement, 
inability to move, stupor, flushed faco, difficulty in being loused, 
insen ibility, coma and death Acute poisoning bj carbon 
monoxide is that of a cerebral narcotic Narcotic symptoms are 
very often early symptoms ” 

The whole body of export eaidence called on behalf of the 
defendants estahlishea beyond all doubt that the symytoros ex- 
hibited by the inmates of defendants’ carnage No 2142 daring 
their journey to Bombay were not the symptoms tliat would 
result from inhalation of petroleum oil gas riieracdicil experts 
who gi\e ovidence on bchalt of the plaintiffs woie milled into 
their conclnsion by mittal mistakes Thev bi&t assumed as i 
matter beyond dispute that their patients had inhaled gas in tlio 
carnage and thej issumed that it most have been ordinary 
illuminating gas that they inhaled, namely, coal gas 

Ordmarj illomiuatmg gas that ono is familiar with is co il gas 
Coal gas is an irritant ga'^ It contains ammonia and it contains 
sulphur dioxide which aie both irritating gases Oilgasisvory 
differently constituted It has no irritating constituent and 
carbon monoxide is either entirely ab'cnt from it or is present in 
infinitely small quaiilities, so small that it is difficult of detection 
except under the most delicate test® Tather Sierp detected 
carbon monoxide in the gas ho analysed, but tl en it must be ru- 
membered that besides the methods of analysis eu ployed by him 
being not by any means tbo best, tl e gas he analysed was 
miuufactiircd irniii shale oil and not petroleum oil Ceptam 
DickniPf n on this point hays In shale oil I behove Ihete are 
eiibslincta which contain oxygen ami, cou'mquentlj, tlu re should 
be lirgor pioportion of carbon monoxide m gns pri pared from 
that oil than in the gas prepiied from pure petroleum oil ” 

A good many things were snd before me about poisoning by 
carbon monoxide and plaintifl*<’ Counsel resorted to many books 
and much oiitsido information in trying topro'O that tho eiil 
effects j reduced on the plnntiflsand the numbers of their Iravtl 
hug party was duo to the prohouco of carbon monoxide in tin 
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P A^PaioU giG tliat was used in tie oarrrago and wini gasitwis'Wol 
G I 1 ry oreathed The whole argument was based on tho awum;' 
4 D*^/atoii caibOD aiODO^ido w^is alwajs a component part of all 

r tp ri * gases aud that it is present in such gnsas in poison 

/ Oils proportions oi nt all events in snch piopoiiions th it jubulm" 
It must prove injurious to human system The one witnc s 
who Ivnpw all 'vbout gases and could speik with antboritv 
was aptain Diolcinson, and his ovidenco on tins pomt is mo't 
cleat aud convincing He savs ‘Where oil gas is al 
Its best, carbon nionoMde is at its lowosh If the gis h 
ni'inufactured by a propoi process under proper supavu loi 
and from good oil, tlie cirbon monosnle that mav be foauil 
iti It should be less than i p c Tiio process emplo}ciI ty 
the GIF Raiiway tulhls all these conditions and the 
nnnufactcirsd would cootnn, if any, i very small propottwaof 
carbon monoxide, certainly under 1 p c Sometimes '' 
tntucly absent if the gas is carefully and properly 
In tho tuo instances when I onalrs'd tin Company's 
monoTide was cnti'^elv ibseut Caiboii monovidc is formed bT 
tho ovygen ot the a i gottiug into the vapours mil not hevg 
piopcrly burnt luto cirbon dioxide” 

The lory Jigfi thing (hat wji*> stated on behalf of tho plant ^ 

was the theoiy of ntooiplote combustion enunciatid by Df 
Batadurji m tho course of his evidrnro Ihe contention on 

bch If of the pJamti/Fs wlien it assumed dcGnite shapo caiH'-ta 

this Even il eai bon monoxido is not piesout at all inelr* 

01 is piescnt in piopoitioii too minute to account for the ^ 
of uhich wo vomphin carbon monosidc is gcncrali I IJ 
inconiploto combustion and it uns sogonoratod in lamp Aond^ 

I ist night ot the jdaintiffs’ jounioy in defoml mts' car-nge 

Tho siatuiuiit nidoon hehatf of the pi untiiTs tUt ^ 
u is bunmig dimly or uot as bii^Iitly ss tho others viwonrv^ 
tho th< orj of iiicomplcto combustion This llitory of 
combustion is hnocktil on the hiacl by the \cry 
CVidoii''o jJli Hurcli gives on tho subjtct, nud lure J 
liivi, i man who sptnks from biiowledgo and expi-ricriC'^ ^ 

&nys ‘ 1 don’t «(U!to nnilcr&tand how incoinplrte co’iibu ‘ 
could ha>e takou platp m this case If the 
fittings wore in the condition in which I msju-ctcl them i ’ 
complete combiistitm conld havctiken placi * 
mg that tin rc uiis incomploie conibiisiion, tliepreduc* 
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go oat into tile outer an through the chimney * -v * There P A PatcU 
must be cousiderible increase ot aydrocaibons aud considerable q i p 
decrease of atmospheric oxygon before you get incomplete and 
combii'ition * * * Ihe first sign ot incomplete combustion ^ 
in an illuimn itiug cas would be olacL '<raoke The globe in a G I P Ey 
lamp liLo this (Ext \o 21) ui case of incomplete combustion 
would be full of smoko and quite blicL J he porcelain refiector 
would also be quite black ’ 

This subject is dealt with bj Captwn Dickinson, a witness 
again most competent to speal upon it What does he say as 
to the possibility of thi, plaintiffs and those with them having 
inhaled carhon monoxide generated by incomplete com- 
bustion • — '* Incomplete combnstion he sajs “generates carbon 
monoxide m very small quantities, and such quantity is uot 
injuiiQu^ Eveiy time a lamp smokes or a gas jet flickers 
b} a diaft of wind carbon monoxide is generited aud it is 
generated also by an ord nary lamp oi an oi dinar) gas jet which 
appeals to be burning well Olieinically that combustion is not 
complete and every hous'.hold illummant oi lamp which is 
lighted produces a certain amount < f carbon nionoTide, but it is 
in Buch small quantitits that it is negligible and does not hurt 
This IS a subject of mj lectures and I havo mad© a special study 
o£ it ” 

At best this suggestion of incomplete combustion was pub for- 
ward as a possible theoiy and I think it is effectually disposed 
of by the evidence of the defendants’ witnesses Isoneoftho 
pliintiff-j nor their witnesses liavo said that there was any trace 
or mdiLation of smoi c m any of tbo globes of the lamps or 
deposit of ‘•oot or appoaianco of blackness on the porcelain 
icllcctor'i of those lamps in the cairiage 

As I said before by fir the roos.* impoitant witness in theca'se 
13 Captain Dickmson Ho has not only lolied on bis knowledge 
umI kunnig for tin. conclusions he arrived at, but ho has 
% ( nhed his conclusious b) experiments which he h is detailed m 
Ins lupoit, Ext No 38, aud which experiments afford very 
iiistiuctivo leidmg He was not in anj sense a partisan witness 
and eiery thing he said he supported by good and sound reasons 
and by rtfeionco to hooks of authority lliat ho belioied ni the 
corrictuoss ( f hii conclusu n& ind tliat he had the courage of 
this conviction «eoms to be ibundantly clear from what he 'aid 
to the phiiitilTs’ Counsel Mr Padshah in the conr-e of bis cro's* 
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p A Patcll oxammition IIo sud " After I b'ld repoited inj e^penraenU 

G I P Py ^ was so sure that I said I would not lamd beinjj in tlic carmgi) 

nnd all night with ill tho gas in the three lamps turned fully on “UkI 
A D ^Pa^cil j prepared to do that now I would not nund now 

G I P Ry being in that ciringc i whole night with all the gas turned on 

and unlit and tho globes opon and the window 'ihut Iwonll 

do so with two lamps lit and ono unlit and with gas ou ’ 

The last mawer was given with reference to that portion o{ 
the evidence of several of the expert witnesses called on the 
defendant’s behalf, who pointed out, iq coinbatiiig tho theorj of 
escape of gas m the carnage, that, if gas escaped m the carriage 
to tho extent suggested, it would have mixed with the air m tt® 
carnage and formed an explosive mixture and such ” '^ture 
would certainlj have exploded iri tho carnage, having regard to 

11(1 tlo 


the fact that three lights were burning m the carnSoi. 


same oiovices oi outlets, which would allow gas to come out c 
the globes, would allow the explosive mixtuio to enter the go 
and coroo in contact with tho flames vnd tlms esplode 
Colonel Collie joins Ciplam Dickinson m the olTei 
111 tho carnage with the gis on and unlit and with the g*’ * 
open 

This offe*" IS not made of moio bravado It made 
conviction tiiat the gas would goout thiough tho oponin? ‘ 
top of tho lamp, if the windows are shut and the atmosp 
the carriage is still, or, if tho windows weie left opou» 
would bo constantly «;ncpt o it ot tho c image even d t ^ ^ 

prevented its going straight up through tho ohiniuoy,?*® 
bvQlmg apparatus, out into tlic open mr, over the 
currngo ^ 

There remains another portion of tho dofoudants case ^ 
mains to bo discussed That is w ith roforeiico to the 
of evidence consisting of its sorvauts cillcd by tf ' dc 
hliow that there was no ncghgonce on thtir part 
findings on the points ilrtiidj discussed b> 
wav, this portion of the ciiso would havobetnof pi 

iinportauce As iniitteri sf ind, it is nnticcos'>ar^ 
tivideuco at an} Itogtli 1 find from the 
ilefendaiit Company have an ilaoorato sy-'tom o • jj-jt 
oiTcclivo and vigilmt natch over nil its 
tfloctivo staff of Birvants is Unay'' rv uly at the pnndp 
to SCO that everything with all incoming trim'' ® 
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anything wrong i-s discovered it is immediately remedied Some p patoii 
o£ these witnes^-es were called to contradict the statement of the q j p p 
plaintiff and his witnesses that they made complaints at various and 
stations With the exception of the witnecs Plair and in some ^ ^ Pate*l 
degree Sellers, I accept the e\idence given by the servants of the G I F Rj 
Company as correct It is possible in their case where they 
contradict the endeuce of Ardeshir and Hormusji that they may 
have hooestl} forgotten the incident I am not prepared to hold 
that the evidence of ArJesbir ami Honnusji when they say that 
they comp amed at the virions stations (that evidence) is not 
true. I believe they did complain, bnt it seems to me that the 
complaint was not seriously made or insistently pressed. It is 
possible that the Station officials may have regarded this as one 
of the many trivial complaints that passing passengers make and 
their attention was never revetted to it and it passed out of their 
minds and that, when shortly afterwards they were asked by the 
Company for their report, thevieally remembered nothing of the 
incident The same I cannot believe of PJair, the guard m 
charge of the Punjab Mail on the occasion m question between 
flarda and Bhusawal None of the other vvituesses Ardeshir 
could identify, but Plair was immediately recognised by him 
as soon a? he entered tlie witness box I behove the Plaintiff 
Aideshir’a evidence as to what occurred at KLandwa, I do 
not believe that guard L^Iair could have enluely forgotten the 
incident I am not ible to say with any certainty whether the 
man with him was Assistant Station Master Sellers, or not, but 
if he was the man in cotfti'inj of Plair then I do not think he 
conld have wholly forgotten the incident It appears to me that 
what must have happened was Ardeshir calling the guard and 
Station Master as they pas=od and complaining to them that one 
of their lamps was not burning properly and there was n smell 
of gas Plair entered the carriage and ojiened and examined 
tho lamp and, fanding nothing very seriously wrong with the 
1 imp, passed on and gave no importance to the occurrence This 
occuirenco, however unimportant, he could not have forgotten 
entirely vvbeu ho was called upon, as were all other servants, to 
report on pUmtill’s complaint soon after the occurrence It 
would have been more strughtforvvarcl if Plair had stated th it 
a complaint was made, he went into the carnage and found 
nothing wrong, and conld detect no escape of gas That would 
have been the truth, but he probably anticipated getting into 
trouble having regard to the heavy claims made against the 
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P A Patcll Company and thought it safer to deny that any complaint n s 
G I P Ry wade 

A n^^ateli I^orosha Maneck]! Javeri, the Maniger o£ the Tefreshment 
v room at Jliansi in December 1906, and Dossabhai Nns'erwaDji 
^ ^ ^ Avan, the Manager of the refieshment room at Bhusawal it 
the time of this occiirronco, have both given false evidence irher 
ever they have contradicted the evidence of Ardeshir and Hor 
mu8]i,and the conduct of the latter of the two witnesses indoin? 
this IS all the more disgraceful having reg u d to the fact tl at 1 e 
Ind expeiipnced kindness at the hands of Hormitsji and was the 
recipient of his hospitaht} Thi-ir evidence is, however, of no 
impoitance and nothing inoie need be said c£ them 


I think it IS desiiable to record my finding on the qae'tion c 
permanent injiuy of which Penn complains and fov * 

seeks to iccover damages from the defendant Corapanv * 
medical evidence in the case, though apparently conflicting' i 
really not irreconcilable Dr Bahadaryi and Colonels Mej« 
and Khareghat have given ovidonco on behalf of the ’ 
as against Colonel Collie and Dr Field who were evainme | 
the defendants There is no doubt in my mmd, after a “ 
study of tlie e% idenc© of thee© five medical gentlomen, that t 
IS some damage still left at the ba'c of the right lung o 

as the after effect of the bronoho«pucuinonu she suffered 

Colonel Klnreghat bchevc» that the injury is * more or 
permanent/’ but he thinks it may in.provo Colonel 
examined Perm m Januaiy 1907, and ngain m Juno 
Jane 1908 he found her “ decidedly better ” than when be 'a 
111 Januaiy 1907 Colonel Moyer thinks that if Penn 
to be in good health the sy mptoms will diB ippear to exterc'i^^ 
animation While Colonel Collie takes a very optinushc 
the condition of Peim’s lung, he admit'! in his report, 
that the " respnatory murmur was weak at places 
durji takes a more senous view, and ho is in the best 
judge as ho has had Penn constantly under Ins tres i” ^ 
for a long t»mo under his observation Colonel Oo ^ 
knows of cases of consolidation of lungs cleamg «P » 
period and maintains that m chronic cn^es of disor 
always makes compensations jeerf“l 

Penn is a biight vivacious young lady 
temperament and in good health The evidence joii'f 

the broncho-pnoumonia BliesnlTercd from has left mar 
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injury to her iiglit hmg, and it is possible that it may be perma- p A Patoil 
neut The only inconvenience it causes lioi at pre^ient is tlut g I P Ej- 
she gets out ol bieatli after exertoin, such as running As time ^ 
goes her days of innmug will come to an end and t sincerely ^ 
hopo tint when she has gi ovfn a little oldei the compensatory 
action of nitiire of which Colonel Collie speaks, will have 
remoTed all ti ice^ of the inconA emonce she now complains of 
This case has taken 2b days of hearing and fiftj-two witnesses 
altogether liaie been esxunned before me In addition to this 
witnesses have been examined on Comini«siou at Mnzzafaipore 
and CiwiipiTe and Dr Inld was examined Dt Brne F^se before 
his departoie for Englai d 1 be study and aualjsis of the evi- 
dence together with the Exhibits put in at the hoaung has 
necessarily entailed some laboui but having tbo whole of this 
evidence betort me end having Lad the advantage of hearing 
the elaboiate addresses of the loarued Counsel on both sides, 
the contlusions fciced upon roj mind are cleir and definite 
As I said before my first impre'-sions in these cases we-e 
entirely favourable to the plaintiffs Uhon the circumstances 
of the case were stated they evoked my warmest Rjmpathy for 
the unfortunate plavntifis in this case Jlie Plaintiff Ardeshir 
tiavelled hundreds of miles down to join the wedding procession 
of his biotl ei Instead of that, he had to form one of tlie funeral 
pioce^sion of Ins wife ^ oung Perm caniu to Bombay in hope^ 
of having a happy meny holiday Instead of that slit saw lior 
nifithei die and come perilously neai dying heiself A young 
life full of hope and happiness was cutoff undei circumstances 
tiu1y saddening 

Judges are after all hninan beings, and if the ciiciinistancos of 
the case did not evoke feelings of sympathy in any one listening 
to the story as it was told before me, he would be le^s than hu 
man I noticed with much satisfaction that the attitude of those 
connected with and representing the Com|any was throughout 
the hearing most sypinathetic and Mr Robertson’s conduct of 
tho case throughout the prolonged hearing was distinguished by 
gi eat consideration and kindly feeling tow arda the plaintiffs Mr 
pad-ha in the conclusion of Ins address appeiUd to mi to give 
sympathetic consider ition to t) e pl aiiitill’i> case If sympathv 
was tlie only consideration governing inj Judgment plaintiffs 
would not lose their ci«es before m< 'live first iinpre-=ions 
formed on my mind, while I listiiel to the evidence of tho plaint - 
• sc 
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P A Pdtoii iff Ardesliir and Dr. Bahadorji, hive been entirely destro)ed by 
G I ^P Ey evidence cnlled by the defendants Ihat evidence leavesno 
“ room for doubt or hositatiou. Ihey force convictions on my 
tnind and I lia\ e taken the trouble to write this very lenjtby 
Judgment showing how these convictions have forced thom^eheii 
on my mmd. 

Jly finding of ficta are — 

(1) That the gas apparatus and gas fittings nttac! cd to carnage 
bo 2112 were on the ntght of the Idth and the mornmg of 

the 1 1th Dcccmbti leOGm perfect order and there was iiotl 

mg defective or fiuUj in my part of the apparatus an 
fittings 

(2) That there n la no leakage or escape of gns in the defendants 
carnage in whi'‘h the plaintiffs travelled trom Jbi'" ” 
Bombay in December 1906 

(d) That the xjmptoins eshibited by members of the 

party in the eirly ramniDg ot the 14tb December I9W 
thereafter dnrii g the rest of then journey were rot 
toms produced by inbalation of gas used in the defeu an 
carnage m which they travelled 
(4) T1 at the Bruiu ho piicuinouia from which Mis Patello 
I’atell suffered subseqiicnt to their journey to Bo® 
the defend lilts can lage was not the result either ® 
or indirectly of mlial iiion of the gis usedm thod« i” 
can iij^es 

(b) That Mrs PntcII 6 devtii was not due eitl er directly 
directly to inlialation of gas in dcfei dants carriage 
(6) That the plaintiff 1‘cnn I as ti ices of some injury 

become pcrinaiicnt Mich injury being the ifter e 
Broiitl o pnciimoiiia from which she suffered 
In coming to tho conclasion that there v as no leakage or escJp 
of gas m the carnage, I am not imcoriscious that it 
satisfactoiy to brush aside theovidence of the plaintiffs an 
witness Hormusji md statoment of tho deceased lady ^ ^ ^ 
all sraolt gas as a roero delusion They ire not 
whom I ara prepiied to attribute doliberite untruth an ' 
driven to tho conclusion tint wlmt they said tliey 
all be a delusion~-thoy aie responsible for diivmg *09 
conclusion Hav© thev been able to help me to arrive ^ 
other conclusion It may be that it is the plaintiffs oiter 


that they have not been able to help tlie Court 
hand the defendants have made it absolutely impo's 
to hold that there was or could possibly have been any 


escape®’ 
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leakage of gis in the carnage in question 'Ihey have produced 
their bouks 'ind other iccords aud they have produced witnesses 
which prove boyoud all doubt that thegxs apparatus and fittings 
of the earn igo have n it been touched lepaired or set right since 
the night the pi nntiffs travelled m it Ihoy have submitted that 
gas appai iius and fit mgs to inmate examination and investi- 
gation of in my mdepen lent wane sei who swear that there is 
ab olateh nothing tl it is wrong oi f lulrv in the apparitus aud 
the fittings Ihey have iltowed the p aiiitilfs experts and legal 
advisers to hive a fall and complete cximmatioa of the cairiage 
and not a single witness for the plan tills — not even the plamtilf 
Aideshir can point to an\ le isonal le oi even possible theoiy as 
to hovv an 1 wlieiefrom the gas came Mr Padsha wis driven 
to propound 3 thoone , but ttey wore demonstrably bad and 
wholly untenable and I will not lefer to them agun as I have 
discussed them at some lorgtl 

But let me suppose tor a no neiit that iny hudings of fact had 
all been the otlier way, would that have made my dilTcrente to 
the plamtiffs m the rosult of the suits Ihe plainlilfs would 
still have been faced by a legal difficulty and I cannot conceive 
how they could liave surmoui ted that dinieiilly llic defendants 
CO Id have asked as tliey have repeatodh done What do you 
charge us with'' How h ivo no been guilty of negbgouce^ What 
is our negligence ^ What was the duty winch ne owed to you 
and which ne luvo not peiformed'’ How have we failed in 
c irryiug out our oblig itious towai ds y ou ? W I at is the act of 
omission or commission with which you charge us? A\ hat do 
you say nc ought to have done, and did not do’ W hat did wo 
do that ne ought not to h avo done Supposing nh it you say 
about gas m the ca riaj,c be true '•uppusing what ym say 
about compl aining to oiii soivants is tiuo, how do yon suggest 
we should lia\o acted to | rev eat tl at g as coming in and what 
should our sei v mts liavo done to prevent gas from further leak- 
ing or escaping in the c linage 'Jo tht^o questions the pi lint- 
ills have no answer limy have failed in spite of their boft 
oilorts to find out whoro tho g is they comj 1 uued of c imo from 
Mr Pidsha s ly s apply the lo^al doctiiue contaiiud in the h avim 
rea ip a loquitur Tliat maxim h is no apphe ibihty here Before 
y on apply that n axiin, you rau«it show that s''mething, buJi for 
instanci a collision Ictweou two trams, undoubtcdlv hap- 
]Hne(l and fiom tint soiiietl mg j m niav deduce ronclu<5i ni, 
Lut licit tho '•omctl iiig hi not itii fonbftd/y hippeiied The 


P A Idtell 
G I ? Rj 
A D Patell 
G I P Ry 
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P A Pateil alleged liappening of the soinetliitig IS the mam point of cout 0 

G I P By between the paifcies If there was no question as to its 

& presence of gas in the cirn ige, the defendants’ negligenct, Jioy 
A D^iateii been infencd fiom tint fict, bnt one of the most vitil 

G I p By. questions in tiie caso laiscd h^ the defendants !•), was there gis 
in the carnage ’ and m tl e f ice of that how can I allow a Ihmg 
to speak foi itself ■nheii the \ery existence of that thing i^ 
stoutly denied 

But again, assuming for the moment that mj findings hid been 
m favour of the plaintiffs to the extent of holding that lu 'om? 
unaicountable niysteiious manner gas did get into the comp-n't 
mont ind tint the illuess of the two ladies ind the death of oie 
of them was otnsed by the inlnlition of that gt'* would t t 
pHintiQs have been m aiij othei position I think not bec&ns 
from the uithontios I have discussed m the earlier portion o 07 
Judgment, it is quite cltai that, before I could hold tlie defen an 
Company liable, I must find iffirmatively that the) were gn* f 
of acts of negligence such as ‘'care and vigilance could 
provided against or jirovcnted,” that the escape of gas u* 

0 image was not md could not haa e been an unforeseen acd 
that to whatever defect such escape was attributable to 
such defect could haic been “guarded against m process 0 
struction’ and “discovoiod by subsequent examination 
that the escape was not due to some “latent defect wbic 
not by any leasonablo diligence or skill be discovered ^ 

The facts pioved in this case would make it impossible^ ^ 
to hold that there was such negligence on the part oft 8 
ant Company ns would m law make them liable to tl 0 P 
in damages Lven if it hod been proved that f 

the p’ain tiffs’ canjigc and the inhalation theieof was ^ 
of tJ e mischief tho plaintiffs complain of, the onu? ^ ^j,jr jJ 
of ntgngence lies in the first metauce on the party c' ^ 
and m fhesc cases tho parties ohatgmg the defeni an 
A\ ith negligence Ii ivo {ailed completely to pro\ e any * ; 1 

on till part ot the Company, I'lieir Counsel Iro 

ictempls to {i\ tl o defendant Company with nCp ,Jolb 
every ccmcinvable point of view, but those efforts 

unbucccssful The question of damages has been jp 

mo, but having itgard to my findings it is nnnt 
discuss tbt matter I would however like to rcuiar^^ ^ j, 
when the plaintiff Ardeshir was cross exoinmed on ,T|Llb 
of ins loss and how he assessed his damages lie wa*; 1 1 
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unprepared to iii&wei tlioso questions and seemed to have devoted p 
^o^y littlo tonsidt-ratiou to tliit part of the case Although I q 
agreeuith Mr Robertson’s arguments that sentimental consider- 
ations must not enter in the assessment of damages and that ^ 
pecuniar) loss alone must bo tahen into consideration, I think G 
that theie would hvvu been no difiiculty in my way in assessing 
damages if the lesuU of my othei findings had made that neces- 
sary The lo s of the service of awitotoa husband with ayoung 
family — tho loss of the service of a mother to children of tender 
age— are losse' that are quite capable ot being measured from a 
pecuniary point of view, ind it the plaintiffs have succeeded in 
proving their case the pi iintif! Ardesliir at all events would have 
secured a verdict of ver) substantial damages from mo I can- 
not conclude without expressing my sense of appreciation of tho 
excellent manner in wluoh the defendant Company’s case was 
prepired by their legal advivers and placed before the Court 
The CompaU) must feel mdobted to thoir Solicitor for the admir- 
able manner lu which their ca«e was prepared and to their 
Counsel for the manner in which the cave was placed before this 
Court 

I luuat now hod on tho issues — M) findings on issui b in suit 
No 427 of 1907 are as follows — - 
I find IsvuLS Nos 1 and 2, in the negative 
On Issue No 3 I find that the plaintiff md his party did 
tiaveliiia reserved cirriag although they were not entitled 
to claim reserve accommodvtiou as they held Ohri'itnia'i 
Concession Tickets 

I find Is^nesNoo 4, 5 and 6, in tlio negative 
On Issue No 7, I find that tho plaintiff is not entitled 
to damagts 

I find the 8th Issue in the negative 

On the 9tii Is<uio I find that tho death of tho plaintiff’^ wife 
was not c iiised bv any act of negligence or breach of duty ou 
the part of tho defend uit Coinpaoj 
I find Issues 10 vud 11 m thencgitivc 

It IS unnecc’- at) to find on Issues 12 and 13 m view of 
m) hndingfl on the previous i'>sucs 

1 find Issue It m tho negatir*,, and ou tho General Issue 
I find tlint till plaintiff in this smt is entitled to no ribef again«t 
tlio dofeiulniit Compau) 


A Patel 1 

I P Hr 
i. 

D Fatell 
P Rf 
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In suit No 426 of 1907, inj findings on Issues are is follovra-— 
On tho lat Issoo 1 find that the plaintiff did travel in a 
leserved compaitment, but was not entitled to do so as ste 
tras elled under a Chiistims Concession Ticket 


I find Issues 2, 3, 4, 5, b and 7 in the negative 


In view of ray findings 011 the previous issui^s it is unneces 
sai) to find foimnllyon the 8th Issue I have expressed ray 
Mews on the question coieredbj the issue in the body of my 
Judgment 

I find tilt 9th I'^sne in the negative, and on the General 
Issue I find that tlio plaintiff is not entitlocl to tiie relief claimed 
in this suit 


I regtot the decisior to which I have aimed I 
tho result of those two suits avill add to the burden winch the 
plaintiff Ardoshir had to beai owing to the loss of his wife, hot 
beyond expiessing my deep sympathy foi the unfottuMt® 
plamtiffa I can do nothing for them 


I dismiss both amts The defendants most have their cost^ 
but having legard to the fact that the pKiutiS Perm ^accee | 
on the issue as to her all6?ation of permanent injury I 
that the plaiatiff do pij to the defendant'' all tleir coss, 
except tho costs of two days hcaiing 


EF'srrVED ACCOMIIOPATION — FUltEfc OF A ILVIMAAl TO PKOMDE G87 


The Indian Law Reports, VoL XXX. (Madras) Scries. 

Page 417. 

APPELLATE CIVIL 

Before Jlr. JtisHcc Benson and Mr. Justice Wallis. 

KOilMIREDDY SDHyANARAYANAMUUTHY. 

(Petitioner), Appellant, 

V 

THE MADRAS RAIL'WA'i COMPANY Bt Agent anp 
Mjnaofr (Dependant), Resjosdfni*. 

iii<2>an Rniirnyi ^ef, XXo/lS^O, S bJ^BeneJito/ Sechon not tiatied hj 1007 
Hixlvay C(. mpaHj/ «r/(ei» th«y grant rtiened accomxnodaixon nnder ^ ^ 
the ruUs 

TKe ptoTva\on Jti ScoUou <) 7 oftli« IcdiAn Bwlsiaja Act that ‘ fares 
'ball be deemed to be accepted aod tickets deemc<l to be issued subject to 
the condition of tiierc being rtym araiUble in tiie train for vhieli the 
tickets are Issued ' is uitrodoeed for the bei efit ofKa1I\^a7 CoTnp'inies 
and cm be iraircd bj them One of the Itulcb under ivlucl reserved ao 
commodation IS granted is, Rcsened carnages m Hail trims can be 
proi]d'’d rrheii the load of the trim permits ' Tn granting re»eived ac* 
commodation on the terms embodied in the rules the Comp iny does rot 
contract itself out of the benefit conferred b/ Section ( / and is not 
liable in damages for refusing to attach a reserved carriage to a Huil tr uu 
already fullj loaded 

Spit to recoa or dainigt s from tlio doFendunt Compiny for rt- 
fustng to nttneh t can logo rcsorved bj plaintifTs from Coc ui idu 
to Madras at SainslKot function, id con'-cquoiice of which tho 
pi 111111118 had to return to Cocantda The smt was dismissed bj 
the MiiiisifT nmlarorisioii petition against Ins decree was also 
disniie«cd by "Mr Jnstiee Moon 

'J he plamtifTa appe ilcd nndci claiiso 15 of the Letters Patent 
T y Sefhagirt Atjyar for Appellant 
Mr D Chamief for Respondents 

• \pppfll No 65 of 190i presented nndir CUoto 15 of tlo Letters ratent 
Bfraiiist Cho orders of Jfr Jnstuo Atooac dated iLe 6th dsr of August loOo. id 
C ifil ReTison PetitioD No t.’OoflOOa (rsfaL I A Nos CO f? 6S and t9 
of loot!) 
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Jddgjient ■ — Wo think tlio leiinod Judge was right in 
missing tlie Civil Revision Petition 'lg^lnst tbe^ Judgment of tie 
Subordnmte Judge The pHintifls Mho were passengers from 
Cocanada to Madias by the night tiaiu on the 2jth Decernher 
I905j seek to recox ei damages foi breach of contract hj the 
Railway* Company in not carrying them fiom Cocanada in the 
reserved cainage xxhich bad been allotted to them from Cocana a 
to Madras At Samalkot Junction, where the liranch lice hm 
Cocauada ]oins the mam lino to Madras the Railway aathori ea 
refused to connect tbo plaintiffs’ lesoned carnage wit t e 
Mall tram to Madras on the ground that the latter was 
too htav ^ , and the plaintiffs failing to find •Accommodation m * 
Mad tram were obliged to return toCocanada The queation 
was there any breach of contiaot on thopart of the Bndi'V 
fading to carry the plaintiffs in their reserved carnaee " 
Madras The only written contract between the parties is o 
tound in the tickets i««iied to the plaintiffs Undei 
the Indian Railwaj s Act, IX of IfiQO, " fares si all be deemed 
be locepted and tickets to be issue 1 subject to the con i lo® 
theie being loom available m the tram for which the tic e 
issued Hero the tickets wore issued for the MaiUriia 
Samalkot to Madias This is a pioxiMon introduced fw tkeP^ 
tection of the Railwa), aud on the principle Q Mean’s 
niinctare jun pro se tntrodurlo it niaj bo that they coa 
the benefit of this section, but the question is have t 
tneted to do so ’ If the plaintiffs had left Coc ma 
reserved carnage the Railway would, no no clearly o ° 
h tve been proti-cted by Section 07, if owing to the Mai ^ 
full they had been unable to carry the pHnitiff'’ on ^ 
bojond Samalkot, and xve do not think thej cnii be 
to have waived the protection of the section luotcb ecau ^ 
allowed the plaintiffs to tal e iidx antage of tne rale ^ 

titles fixe second class jiassengers when travelling 
reserved compartment when practicable Tlie ie=ene ^ ^ 
ment must in our opinion, be deemed to have been apj 
by the plaintiffs and to lia\e been fjrauted 1 y the i, pf 

pany on the usual terms embodied in the rules as t(e e 
evidence that any special terms weie made and oie 
rules IS that “ reset ved cairiigcs in Mad tiains cm j 

aided when the load of tram permits ” In onr of 

way Company did not contract thonJselvo^ out of the 
Section 67, and the plaintiffs must bo deemed to have ^ 
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th\tfheu ie«cr\ecl cainigo conltl not be attaclitcl to tlio ni ul Xommrcdjj 
trim iiuKss tho load pernuttnl, which in thi» ciseit dul not 
^\ o think therefori) tlio pUmtiiTs were onij octitlcd to tho statu- v ^ 
tor} relic f "ivcn b} Section 07 of the Inch in Railn ay«i Act, and 

this has been gi\ cii. them b} thedecicc Wo dismiss tho appeals 

hut tinder the circumsl inces mako no order ns to costs 
ifessrs Orr, Dnrid anil Bnghtu.ell for Respoudonts. 


The Indian Law Reports, Vol. I. (Bombay) Series, 

Page 52. 

ORIGINAL CIVIL JUJiJ.SDJOTJON. 

Ikfon Mr, C J. and Mr, Sargent, J 

riiVl’AB DAJI, P/Aiktiw 

V 

TUB BOMBAY, BARODA aki» CBNTllAL LVDIA 
RAILWAY COMPANY, Dkijemunib^^ 

Jtl XVlfl Cif/ton 17 — If/ Xil o/ 187 J. iS«/<0H 2 — i idriy 1375 

C</mp<in!/—T el ci—lretpa$s ^l>’felnblf 27 

'Ihc yUiittiff entered a carri-vqo oo tho dcfcndai Is IKiIwaj iit ''in it 
nilhtic] ir| osc ( { ])iorec<liR,;to Itomlx) on < icr-ic’lit and witliout 

anj frnniiilotit uitoi t.li cimittrcl to j rocur*. a tiikol «t Sitral Oti iirnv 
inR 111 Aow^1^l lie ii| jilicd to Hic titiliou M mU r (or a tift < t to Boiiibi^, 
lull wns rr fused , lio waii, liom \cr, alloned I \ (lie tU fciHl ti t- srreant^ (u 
I rocotd in ll c smic tiaui to Jtil ar, wlieu lie agini applied f ir 1 ticket 
and arts nt,m> refused, lint was dmeted l,j the difei dant' scrrniij to 
get into the tmii and not leave it again At Dhatitlii I c sgitn got i nt 
and applied for a ticket to the Station Master Dm irg u diccussion 1 ct 
ccccn tho pIuiitilTs master and the Stati-in Master, the pliiii tiff at tl 0 
direction of his tn'»«ter, reentered the tram Ultmiiiily the '•titnn 
^la'ter refund to (,i\< the pi iintilT a ticket, and ordered him to get out of 
the tram , nnd on Ins not complying with this order, sent a "epoy wl n 
forcibly rcmoied the nliiutiff from the In m accioo hr th** 

plaintiff to recover damages for the forcible and illegal removal of th» 
phintilT from tbo tumvge nnd fur the illegal det« ntioii of t! e plaintiff 
nt till Sliitioii at Dl iiiJu and for the ilicgil lafa d of the difendaiils to 
allun the } laintitf to proiec I in the tram to Itombt^ 

• Refennfe from the Court of ^maJt Can «•. Sme^o I3'l 
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Held, 1st, tliafc tlie latter poitioa of Section 2 of Act WV of 1 
imeiiding Section 1 of Act Will of 18o4, winch provides for pijTJiet ts 
to bo made bj persons failing to prodneo their tickets when demsni] d 
by the servants of the Company, applies only to the case of a person vi o 
lias received a ticket and mil not or cannot produce it and not to a 
person travelling ivithout having obtained a ticket with no intent on to 
defraud , 

2nd — That tlie absence of afraudnlcnt intention did not male the entry 
into the carriage less unlawful and consequently that the plaiatilf utarted 
from Surat as a trespasser, 

3rd — That the condnet of tho llailivay oHlcials at the Stations intermed 
ate between Surat and Dhaodu, if it amounted at all to leave and been e 
to the plaintifl to piocecd without a ticket could only operate ao sue 
until tho train stopped at the next station 

4th — Ihat there was no legal obligation on the Station llastcr to 
a ticket to the plaintiff to enable him to proceed from Dha: du 
This a case referred from the Court of Small Causes ntH’U' 
bay for the opinion of tho High Coui t under Section 35 of Act 
of 1850 It appeared from the evidence that the dctentiou com 
plamod of by the plaintiff was not forcible After he 

ejected from tbecarnage in wliitli ho wasBittmg,ho wisto 

thei e would not bo another train for Bombay for 24 hours, 
onquiruig where he was to pass tho niter\al, was told he® 
remain in the Station The otliei facts of the case arc £ul y s 
in the Judgment 

At the hearing of tho lefcrence before 
Sakoekt, J 

Farran, for tho Defendants in support of the rule for 
tri il —Tho plaintiff not Laving a ticket was i trespasser, 
such liable to be removed Act XVIII of 1854, co 

There was no waiver of tho tiespasson the part ofthe 

as the guard and porters who at Nowsan and agaiii 3' f 
suffered the plaintiff to pioceed, were acting • 

their authority in so doing At any rate, the plain i ^rJereil 

trespasser at Dhandn m refnsiiig to leave th o tram n j ti, rf* 
to do so by the Station Master 'I he litter was not boo 
ceuo the fare tendered to liim by the plaintiff after 
of the tram at Dhandn 

il/ajTiotf, for tho Plaintiff — Tht defend ints wei* 
vey tho plaintiff, ind therefore ho w as no 1 1 e=passor even 
still less can ho bo held to be a trespassei after No" 
he proceeded with the express leave and license of the o 
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The plaintiff’s ohlifrition to til e a ticket is imposed on him by rratab Dsji 
Section 2 of Act XXV ofl871, amending Section 1 of Act XVIII p ^ c I 
of 1854 Thl'^ section niu'it be load as a whole, nnd 80 reading it Pj- 
the defendants might be justified in exacting the penalty therein 
prescribed for the violation of its provisions, but not in ti eating 
the plaintiff as a trespasser Section 3 of Act XVIII of 1854 
provides only for the case of a passenger travelling without a 
ticket with intent to evade the pa\ ment of his fart, and it is clear 
that there was no sncli intent here Ihe tendei of the fate at 
Bhandii imposed on the defendants the common law obligation of 
carriers to cairy the plaintiff 

Farran^ in reply — The Uaie and license, if aii%, was deter- 
minable at the will ot the defendants, "nd they determined it at 
Dhandu The latter portion of Section 2 of Act XXV of 1871, 
amending Section 1 of Act XMU of 1854, applies onlj to the case 
of a passenger who lias taken a tu ket but 1 uls to givo it up when 
re ^uiied It would bo unreasonable t > expect tho defendants to 
I'^sne tickets and accept the tender of a faro whenever nul wlior- 
o\iT reqmied to do so 

Car ol luU 

The Judgment of the Couit wis dehvoied on ^ovemboi 27th 
1875 b) 

SvrersT, J —This matter c« mes before us on a oaso stated for 
the opinion of the High Court under Stctiou 3>of Act IX of 
18 j 0, and arising out of an action brought by the plaintiff, in the 
Small Causes Court to recovei from the defendants tho sum of 
Its 200 T< damages for the foicible and illegal removilof tlio 
plaintiff from one of tho leftndants c iiii iges at Dhaiulu Station, 
and for illojil detention vt the aforesaid btation, and for ille^il 
refiis il of the defendants to all w the plaintiff t > pri c ed m tho 
tram to Bombaj At tlie heiring of thecms.e, tin Fonrlb Jiidgo 
of tliG Court was of ojnnion th it the defendants h id comnutti d 
the sciornl ilUgal acts with wl icli tliei wtieclnigeii and passed 
Tudgment foi tl e plaintiff tor the full amom t oF Ins eHim an 1 
losts A rule mi t was obtained 1\ tlu deftiulants f< r i i cw 
trial, and came on for niguiiKnit Defcre the Fust and lonrih 
Judges of tho Conit who wen diiided m their O] iniun, — tin 
First Jiidgo being of opinion that there hid been m illegal re 
nionl of tbo plmitiff fiomthu larnan nor illegal dttention 
and tint, i ^cn supjnsmg (winch tlu leiiiu d ludge ilid nut admit) 
that tho dtftml nits’ 'Oiiant wi bound te gne the pliiutiff a 
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pratab Daji ticket < 11 toiulci of t}*e fire nt Dliandu, still that as the phinliH 
B b\o 1 suffered nny damage from tlie defendants 

By refusal to give luui i ticket, the plaiutifT's claim of Rs 200coaH 
not be supported, and that, therefore, the rule should be mad 
absolute Tlie Fomtli Judge, on the otliei hand, adhered to tk 
opinion he had expres ed at the hearing, and lield that tl e rnk 
inn should be discharged Hie facts, ‘>0 far as they 0,1 en atend 
aie stated in the ca'«e as follows — -“On the Sfith June 1874 tlie 
plaintiff, \^ho IS a sepoy in the seivite of Pyriell Loifli Eq, 
B irr stei at Law nas with his master it Surat, and his ma 
hung about to pioceed hj tlie defendants’ Railway to bond ly 
the pi iintiff, m attoiulanco on his niastei, got mto tl e tr in n 
Suiat, Ins master ben g in another carnage in the ssnie train* 
and the plaintiff and liis master started by the tiam for Bom ff 
\\ hen the pi iintiff got into tho tiaiii at Sm at, he had no tic ^ 
nor h id ui) bcon taken by liim or on ins behalf by bis mast 1 
or an\ othti pi i'=;on The oiiu«sion by the phintiff to piocarc a 
f lokot aioso from a mtie mist ikc or imsundtist vnding an 
was not )n tin jiait of tho plaintiff or Ins master at an' 
nitentu u of eviding the pajroent of liib faro 01 of tn^e n ^ 
without a ticl et In fact the plaintiff supposed that hi? 
li id ii ticket for him while hts m istci was under tho b he t 
the plaintiif had his own ticket At Nowsari Station t ‘®P 
iff, foi the first lime, astei tamed that his master had no c 
for him Ills master immediately provided Ima 
buy one, and the plaintiff applied to tho Station Jlaitor a 
san foi a ticket to Bombay but was rofnaed, on 
it does not distinctly appear, but ho wa« pcrniitte 
defendai ts’ seivants to proceed in tho tram without i 
"When the tram arrived at Bilsar, tho plaintiff **"*”), of 
foi a ticl er but again failed to get one, vnd the 
tho train put him mto the carriage and warned 
out again, is the tiain stopped a aery short time at 
south ot Bilsii On arrival at Bbandu tho pUmti 
out and ipplied to the Station Master tlicre for i ^ 
o\plmnd to the Station Mastci how he j tin 

one An explanation if the mattir nas aKo oi or® ^ j 
plaintiffs m istti to thi Station Mister, nho, ho«ovcr ^ji]e« 
to give tho plaintiff a ticket While at Dhindii, 
discussion was going on between tlio plaintiff s mJ? ^ j. j ih? 
Station blaster ibout the cisc, the plaintiff’s ninsfer 
jilaiutiff to gtt into his cain ije and remain thtre w 11 
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Leith) woula arrange matters « ith the StiMon Master There is PratabDajl 
130 doubt, and iie find as a fact, that the plamtitf was all along g jj ^ q j 
ready and wjlling to pay for his ticket, and that at Dhandn, Mi Ey 
Leith, On behalf of the plaintiff, offered to paj any gome that ' 
might he demanded by the Station Master, provided tho plaintiff 
was given a ticket ihe Station "Master howeaer, refused to give 
him one, and finding that the plaintiff had gone into the tram 
again, oidered him out, and on the plaintiff not coming out of 
the carnage, sent a sepoy who foicibly removed tbe plaintiff 
from the cairiage Iho plaintiff, being nnable to obtain a ticket 
from the defendants’ seivmts at Dhandu and not being allowed 
to entei the tiain without one, was left behind at Dhandu and 
was jiractically unable to go to Bombay before the departnie of 
the next tiam for Bombav, which involved a detention of 21 
hour'' Btfore thcainval of the next tram he purcli sed a 
ticket and pioceeded in th t tram to Bombay ’ In this state of 
f lets, tho important question f« r defeimination is wliother the 
pliiiitiff was in the train at Dhandu Station under circumstances 
which constituted him a tre passer If the Comp my were entitled 
to regard him as such then, whetliei under the express pro 
vision ot Section 17 of \ct 5VIII of 1851 or m exoicisa of the 
light winch tho law otcoids to every piopnet i to lemove a 
trespa«»ser, n=ing only such force as invy be nete-^sary toi tlie 
purpose tho defendants were wc cannot iloubt justiliod in 
removing till pUintift fioni thotiaii It was eontemiod, h w- 
evei, tor tho plaintiff that altl oiigh bcction i of Act XX\ ot 
1871 luvl e'> It unlawful fot a passenger to eutoi i carnage with 
out having fir t paid his i vrt and obtained a ticket, still that 
such proliibitjon must be read m coimectiou with the rest of tlio 
section, aid tint as it oxf rtssly pruv ides tint mease the tn 
v( Her docs not produce lus ticket he is to pay the fare or 
mci eased fare, the Compiny might enfoice that provision, but 
could not tie It tho plaintiff as a tiespassei Ihis argument 
asbuinnig that the section is to bo read as a whole derives some 
Biijipoit from the lemirl s of CiLFiinGk, J, at the conclusion of 
the Tndgmint iii the Great Kortl im Sa\li ay Comj any v Hum 
I n,(i) but It IS n it nece ^aiy f r us to exj ress an ojiimon on tl o 
jionit as we think that tho hth r part of tl c section ipplies only 
to tho c ISO of a person who has received a ticket and will not 
or cannot j roiluce it and not to a pt rs n asinthiscasc travelling 
without having paid for andibtained a ticket with no intention 
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to defraud Sach\vastheconstr(ictiot> placed oiiiudenticalljtlie 
same u ords embodied in a bje law of the Lanca^shire and liork 
alnre Eailway Comp iny in the case of Deardeu v Toinsend P) 
“It seems to me,” sajs Oockbcrn, C J,(2) “that the byelaw 
relates to the ca-^e of a person having a ticket, but failing to 
coiifoim to the reguhtions of the Company by producing it’ , 
and Ltj 3K, J , saysC*) — •“ 'Ihe bye law seems only to he pomt 
ed at what is to bo done with the ticket with which the pn«s‘‘nger 
IS required to provido himself and at the consequence of not 
producing and delivering it up as required” Lastly, it was 
urged that there was no fiaudulent intention Now, afrauin 
lent intention is douhtle'^s by Section 3 of Act KVinoflSo4 
imdc au pS'sential condition oftraiolling on a iulway withoot 
piyinoiit of the fare being dealt with as an offence, but the 
absence of such intention does not make entry into the carr ag 
lo^s nnlanful or of itself afford any ground for 
Company of the ught of putting an end to such unlawful oc 
cupation H iving si irted, tlioiefore, from Surat under circum 
stances which we think, entitled the Compmy to treat tie 
plamtiff as a trespasser, the question arises whether anytl'^S 
sulisequently occui i cd w Inch changed the character of his occn 
pation of the carriage It appears that at Nowsari Station 
hiMiigfm cho fust time asceitauied that his master h 
t iken a ticket foi him, the platntilT applied to tbc Station J >* 
fora ticket but was lelusod He was, lioweitr, nllowidto 
conn ue Ins jontnoy At Balsar tlie plaintiff repoatel 
attempt t > olitaiii a ncket, but was again refused jso 

was alio ved by the guard to proceed with the train, and i 
until it arrived at Dhandu This conduct on the ° | 


Hallway officials at intermediate Stations, if indeed it suaoiii 


teJ 
nithO"^ 


to lea* e and license to tho plaintiff to travel m the tram '' ^ 

a ticket, could only opexate is such until the tram «toppo 
the next Stition On arn\iDg at Dhandu, where it 
tickets aie oxaimned both the plaintiff and jjje 

behalf, made struniions efforts to obtain a ticket, offeri'’o 
same time to deposit with the StitiOn Master any su® 
require Not only , liowevtr, was this refused, but tho p ^ 
was forbidden by the Station SInstor to entoi the 
upon h’s doing so, was removed by his orders and j(|e 
to contmuo Uis journey to Bombay Tho Judg e, 

(3) IJ I*' 


(I) 1 L n Q B JO 


() Id 16 U 
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ciiise, held that the Station l^lastei ai'is honiid to give the pi uiit- rrd,iab Daji 

iff i ticket, and if tins i\ero so, it might be that the Station g j 

Master vrould not have been pi^tified m treating the plaintiff as tty 

a trespasser and removing him We aie, Iiowevei, of opinion 

that there was no such legal obligation The common law iiglit 

of a traveller to be conveyed, by the c iriier of passengers on his 

readiness to pay tho usual fare is subject to the condition that 

he offers himself as a passenger at a rea enable time and place 

It would be most mcona enient and unreasonable, we think, re 

garded fiom a public point of view, were we to hold that a 

passengei by a train Las a light to require the Station Master, 

on the arrival of the train at an intermediate St ition to leave tho 

platform, where he has speciil duties connected with the train 

aud pissengers, and return to his oflico for the pnrpo‘-e of 

procuring him a ticket It is the general j’ractice at intermedi 

ate Stations for the St ition Mastei to close the office foi the 

distribution of tickets on the arnv d ot the tram ibis priotioo 

has been adopted to enable the officials, and more especially the 

Station Master, to attend to the particulir matters winch aiise 

dm mg the stoppage of the tram m the St ition and we can soo 

no ground upon which a passenger by a tiain ca t cl um to hive 

the distribution of tickets resumed on Ins beb ilf, which had boon 

already closed for the public outside the St ition In the present 

case, moreover, it would have been necessary in the first place 

for the Station Master to have heard the plaintiff s storj decided 

upon its corieotness, and detcimiued what ho was bound to p ij 

as ftir as Dliiudii, before he could, with duo regard to the in 

teres^b of tho Company, have given him i ticket from Dh^ndu to 

Bombay, as otheiwisc it is phmthifc the tire tioin Snialto 

Dh mdu might have been lost to the Coinpanj AVe tliink tlieic 

foto, tint there was no fcuch legal obhg ition ou the pait of tho 

Corapani to furnish the plaintiff with a ticket as was contended 

for, and that the Station Master wa«, under tho circnmstaiicos 

justified in removing tho plaintiff from the tram Pbi rule must, 

tliercforc, I e in ide absolute Paities topiy then own costs of 

tho rule for a new trial and of tho refertuce 
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In tlic Gliief Court of the Punjab 


KEFEKENCE SIDE 


Befoic 'Ihemlett and Sjntta, J T 

111. liGAN (Punjab Nokth Statj Railway), Plaintifi, 

.j V, 

OaPT. SANDYS, PLFtNDVNr 
Case No 6 of 1885 

Kailiiay Ticcetjil CmhIiUq ta of — l*arlic$ bottn I — ^ 
vndercliargc — I{;nf>ra»to of the lenn$ of Receipt Note 
1 ha dclciid-xjit delut'cd to the plAiuttlT nt Si illcot certain lire stodf f 
convcjincoio Kiwtlmndi md ohtiiiiicd i Kccci}»t Note iti the iwinl fc'" 
horn the HailniV) m which the Ircight tli irpo was tiilciihtcd at tliernte 
of three annas per mile per truck iiiv*cid of “li 9111111“. the correct rate 
On urrnal of the consignment at the destination tie freight c are® 
entered in the rcicipt was duly pud bj the dcfcndint On the Pi*^^ ® 
being diaeovcrcd the diflcicnc«l)ctwccn the nte cl nrged indwbitong 
to have been pud was demanded from the defendant Asherefusr 
pa)' the amount, this suit w is instituted for its recovery 
Held, th it as the llcceipt Note is the conlnct hetiveon the parti n 
contains the conditions on winch th© goods weic delivered t > and 
by the Railway for carnige and one ot the conditions cnterc n 
Receipt being that the R iilwaj is entitled to coirict t! e cl 1^1 

1) made in re„ ird to the goods coniejcd by them, the R uhra> w t ' 
to eollei-tthe uiidci charge it the destination 

I .*Mrflllc 11 nd ^ 

Thcamouit of cish entered 111 the icscipt i“ onl) m '■ 
subject to revision ^ 

Held also thnttho tact tint tbe defend int at tl 0 time he 
the goods and p ud the freight was ignorant of the conditn 11“ 1 
Note will not in any way exonerate him from pajing the 
claimed “ub«equently inasmuch as the defendant delivered t ® 
roent for carnage under the terms of the Receipt Note ‘ mie H ' 
he failed to sign tbe Receipt Note is not material as there is ^ 
of limitation made with regard to the liabilitj of the Railivoy hr 
contract _ ,, 

_ , email 

Case referred by Captain 0 J Dbnnts, Judge, 

Court, Sialkot, under Section 617 of Act XfV of ISS- 
*‘?tncZatr foi Respondent. 

The facts of this case and the question referred for of 

of the Chief Court folly appear from the following 
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SptrTA J — Troni tlie case stated, it appears that on the 3rd of 
May 1884 the defendant consigned certain live stock to the 
Punjab Noithern State Railway for carriage from Sialbot to 
Rawalpindi A Receipt Note m the usual form was delivered to 
the defendant by the Railway, in which the freight charged avas 
calculated at the rata of 3 annas per mile per truck, instead of 
b annas, the coiTCct rate 

The goods ^^ete duly delivered to the consignee (the defend- 
ant) at Rawalpindi, and the amount of freight at the incorrect 
rate of 3 annas was duly paid by him This rate was mseited 
in the Receipt Note by an oversight of tho booking clerl at 
Sialkot On the an&take being di covered, the diffeience be- 
tween the rate charged and what ought to have been paid was 
demanded from the defendant He having refused to pay the 
amount, this suit la brought to lecover it 

The Receipt Note admits the receipt of the ammah bj the 
Railway for conveyance to R^wilpindi and th© payment of 
Rb 25-14 0 freight, at the rate of 3 annas per uiile 

Oil its face are the wojds “For conditions of contract see 
back," and below this is a certificate which should be signed by 
tho consignoi, admitting that he is aware th it the Railway lias 
received the goods subject to the conditions noted on the back, 
and agreeing that the Railway should receive them subject to 
those conditions Uuderneatb this is a space for the ‘ sender's 
signatuie ” In the present case tins is blank, the Rece pt Note 
not having been signed by the sendei On the back of the note 
aic'ieveral printed conditions, and among them at the bottom 
of the note appear the following — 

‘ Note — It must bo distinctly understood that the State Rail- 
way Depaitiuent claims the right to correct any charges nude on 
goods that may be undercharged in the Bailwav Receipt, and 
that it reserves the right ot romeiBurement, reweighnient and 
recalculation of charge at the place of destination 1 he atnount 
of cash entcicd above is only an estimate and is subject to 
re\ ision ” 




It 15 found IS a fact by the Judge that the defendant nt tho 
time ho despatched the goods ind paid the mistaken freight was 
Ignorant of the iigUt'i leseived by the above condition to the 
RailwHj In other words, that lit neither read norsignel tie 
Receipt Note 
89 
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TTrider tbese wrcwmstances the Judge his referred tlieqaes 
tion whether the defendant is bound by the conditions printed 
on the back of the Receipt JVotc, and whether he is liable or not 
to pay to the Kiilway the extra freight now claimed under anj 
contract express or unphed I am of opinion that the defend 
ant IS liable for the following reasons — 


Ihe Receipt Note is the contract betweeu the parties 
and contains the conditions on which the goods were 
delivered to, and accepted by, the Railway for ctrrfsg?, 
the fact that the note is not signed by the defendant 
IS not material, as there »s no question arising here under Sec 
tion JO of the Railway Act IV of 1870, of any hmitafiou heinj 
made or attempted to be made of the Bailw vj 's liability as carrier 
bj a special contract It was under the toiioa oftbaiio^® * ^ 
defendant deUrored the goods for carnage, and he cnaoot 
exemption from an^ of tho«e terms on tlio ground that he omit e 
to inform himself of them The qnesfion referred to has often 
arisen in England, and the whole current of the recent deacons 
goes to show that, under sitntlar circmnstanres to those ^ 
di’closed, the terms of the Receipt Kofe are biodiog on o 
parties to tho contract The latest ense m whicJi a 
previous deci^uons arc reviewed, is that of TTfllAmff . 

Ill that case the plaintiff I«ft a waffonette to he ® 
defendant’s repository, and received a receipt, which ’® 
into his pocket without reading it Tho receipt cob 
the words “ subject to theconditions as e’chibited 
ses,” and one of the tondihoos so exhibited was that on ® ^ 
of ^ month propert} might be sold by auction without 
the owner, unless the charges ucre paid The 
the lapse of a month cold tbe wagonette to defray his c 
and on suit brongbt by the plaintiff it was held that t ‘® 
iff was bound by the i-oadition aforesaid, and 
entered for the defendant In their Judgment m 
learned Judges say thrown into a general forint ^ 
of the authorities considered appears to be as follows 
number of contiacts are, m the present state of of 

tbe delivery by one of the contracting parties io 
a document in a common form, stating the termibj 
person delivering jt will enter into tho proposed contnc 
a form constitutes the offer of the party "ho tenders 
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form 18 accepted "VTithout olsjection by the person to whom it is 
tendered, this person is, as a general rale, bonnd by its contents, 
and his act amounts to an acceptance of the offer made to him, 
whether he reads the document, or otheiwise informs himself of 
its contents, or not To this general rule, however, there are a 
variety of exceptions In the first place, the nature of the trnns 
action may be sucb that the person accepting the document may 
suppose not unreasonably, that the ducmnent contains no term* 
at all, hut is a mere acknowledgment of an agreement not intend 
ed to be varied by special terms Some illustrations of this 
exception aie to be touud in the Judgments m Parker v 8 E 
Railtcay Go ,(•) and m the language of some of the Lords in 
Henderson v <Sfeicnson,C2) though these mast be received with 
caution tor reasons given by Loid Blackbukk m his Judgment 
m Harm v G IT Eailu-ay Co W A second exception would be 
the case of fraud, as if the conditions were printed in such a 
maimer as to mislead the person accepting the document 

“ A third exception occurs, if without being fraudulent, the 
document is misleading, and does actually mislead the person 
who has taken it The case of Henderson v Sieienson(.i) is 
an illustration of this 

“ An exception has also been suggested of conditions unreason- 
able in themselves or irrelevant to the main purpose of the con- 
tiaot Lord Bbamwell suggests some illustrations of this in his 
Ju Igment tn Parser V S E RaiUiayCoO) One is the case of 
a ticket having on it a condition that the goods deposited in a 
cloak room should become the absolute property of the Railway 
if not removed in two days Wo are aware of no absolute deci- 
sion on this point nor is it material to the present ca'je ’* 

The Court then proceeded to point out that none of the excep 
tions apjilii d, and under the general rule held the plaintiff bound 
by the conditions referred to m the receipt 

Appljmg tho principles contained in tho ibovo extract to the 
present case, it is obvious that it also fills under the general 
rule cminciated Can it be brought under any of the exceptions ’ 
Iho only one vhich could apply to it is the first Can it be 
Slid that tlio nature of tho transaction between the defendant 
and tho llailnay nas such that the defendant might suppo«o, 
not unre I'-oiiably, that tho Receipt Note contained no terms at all 


(l) 46 L J 0 I TuS (•) L. It., 2 P C App 470 (S> 45 L J y “29 
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Bean but was a meie Ackoowledgmeui of an agreement not intended 

Sandye varied by special terms ? In mj opinion it is impos'ible 

— to suppose that this can have been the case To use the ""ords 
of Lord Bbamweli. m Parjer 8 E RailiLay Co 

Tho plaintiff puts into the hands of the defeixlant a paper 
with printed matter on it, which in all good sense and reason 
must be supposed to relate to the matter m hand This printf-d 
matter the defendant sees, and must either read it and object to 
it if he does not agree to it, or if he reads it and does not object 
or does not read it at all, he mast be held to conbeiit to it 
It follows that the Receipt Note and the conditions to which it 
refers constituted an express contract between the paittcs, 
that the Railway is entitled to correct the nnderchnrge erronc 
ously made in respect of the goods conveyed for the defendant 
The condition on the back of the Receipt Note is one which is> 
believe, adopted by every Railway m India, and its vaUditf 
locidontolly recognised in the case of Snnsi Zial v 
and D Eatluay Co (i) In that case ilso the Receipt Note 
treated as coutaining the terms of the contract made betwe®” 
the consignor and the Railway Company 

For the above reasons I would answer the two questions refer' 
red in the affirmative 

I think it right m conclusiou to call thcnttention of the 
to the very iriegulai fomi of the plaint by winch this 
been instituted It docs not contain the pirticulars reqoire 
Section 50 (a'', (b) of the C. F Code, nor is it verified I 
plamiiff The Railway being a State Riilway, the ^ 
have been instituted in the mmo of the Secretary of ^ 
India in Council (Section 41C, Civil Procedare Code), a'' 
in the name ol the A’ssistant Tralfio Manager Th's lb? 
nhichtlie Court can however correct under Section 
Civil Procedure Code 

Tpemleit, J — 'I concur 


{!) 1883 F B. Ol 
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The Bengal Law Reports, Vol. XIV. Page 209. 

PlUVY COUNCIL 

Btfote iSti J TF Colvilet 811 B Peacock., 

Sir R P Gollieiy and Sn L Peel 
IHE MADRAS RAILWAY COMPANY (Pt^intipps) 

V 

THE ZEMINDAR OP CARVETINAGARAM (DEFt.lIBA^T )* 

Duty of Zetiindar — AHCt^ni Ta Is — Negltgenee — Slaluhry Pouers — Liab 
Ufyfor Damage occaitaned hj (nerjlmo of Tanks 
Tlio pnblio dutj of Tn lutaiou ? ancient tanks at d of constructing tiew 
ones was originally undertaken bi the GoTcrnmentif Ind n and upon 
the settlemeut of ti e coui try his ii many instances devolred upon 
Zemiudars Such Zemindars have no power to do away with these tanks 
in the marnttnauce of wl ich Urge numbers of people arc interested but 
ire chaiged under Ind uil\w byre son ol then tenure vith the duty 
of preserving ai d reputing them He rights and liabilities of such 
Zemindars n ith regard to thcti tanks are aualogous to those of persons or 
corporations on whom statnt t y powers have been conferre 1 and stit itor} 
duties imposed 

bucb a Zemindar it the banks of ai j tank in (us posses ion aie wasl ed 
a 11 ay by an estraordinary flood without neghgeuce on his part is not 
liable for damage occasioned thereby 

Iltdersv TIeNorll Ke t Butlway Co (D approved B /londi v Pht 
clierC) distil gui bed 

Appeal from a Judgmentof the High C urtatMadns (Hoiloway 
C J , OiTg , and Iknfs, J ), dated the 15th rehruary 1871, affirm 
lag a riecision of tJio Judj^e of Chittoor, dated the SOth tember 
1870 

The suit was brought by the Madras Railway Comoanv to 
iccover from the defendant, the Zemradir of Caiictuiaganui, 
the sum of Rs 15 OOO as tlio aggregate amount of damage aUi ged 
to have been sustained br the plaintiff:, by reason of injuries 
done in the years 1865 and 186G to i portion of tbeir radwav and 
to cortain portions of the works connected therewith in , to 

• Api Pil fn m tl t 111"! Com tf J « heat re U M i lr«» 

(1) 27 L J. Tk , 41- (2) L R. 3 n L 330 


1874 

Inne 11 12 
& 

July 3 
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Madraa* portions of the embankment and to small bndges and to serertl 
Ea5hv»y culverts constrnoted and necessarj to allow the flow or escaped 
Zemindar of water, when accumulated in large quantities, through the Railvrai 
na^arain embankments, and these damages included the alleged amonnt 

of traffic lost by the break of the line in consequence of the 

bursting and consequent escape of the water of two ancient tanb 
situate lu the defendant's Zemindan 


The plaint did not contain anj charge of negligenceon the 
part of the defendant, nor any charge that the injuries wire 
caused by his wrongful act 


Ihe defendant contended, tnier aha, that if the injunes com 
plained of did tal e place, they were not the result ol 
influences subject to lus control, but rather the consequences c 
ns major or the act of God, that the tanks referred low I ® 
pUint had existed from time immemorial, and were ab«on f 
nece'iS'iry for the cultivation and enjojment of the hod, w ic 
could not be otherwise irrigated, and that the practice of 
witoi in such tanks in India, aud particularly in the 
question, and in the Zemindan of Carvetiuagaram so 
adjacent districts, was lauful, and was sanctioned by usage M 
custom 


On the 2l9t Januai j 1809, the Civil Court dismissed e 
with costs, holding that m the absence of a charge of neg 'gf” 
or default there was no cause of action alleged 

'I his decree vas, on the I8th January 1870, reversed bj 
iligli Couit of Madras, which directed the Civil Court ^ 

gate the case on its merits On the 20tli September 1 * 
Civil Court dismissed the suit The Judge said — "I 
the defendant was bound only to use all reasonable care 3“ 
caution to pieient the ocemrence of ordinary accidents 
from the bursting of the tanks, that he did use such 
care and precaution with respect to the tanks j, jr 

plaint, that the bursting of the tanks in December 18 
extraordinary accident against which defendant 
to provide, and that he is not liable to plaintiffs for 
sustained by them m consequence of the bursting 0‘ 

jl [he 

This decree was, on the loth Februaiy 1871, confirme 
High Court (I) 


(1) 6MaI n 0 Il^p, ISO 
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Tho plaintiffs appealed to Her Majesty ra Council 

Sir J Karslake QC, Mr Watkins Williams, QC , and 
Jlfr Mansel Jones, for the Appellants leferred to Rylan Is v 
Fletcher,''^) which they cont iided laid down the correct principle 
of law applicable to cases like the present see especially the 
Judgments of Lord Cairns and Lord Cranworth in that case see 
also Filliter v P}iippard,(Ji Ti iervil v Stamp,{^) Junes v The 
Fe^-iinxog Railuau Company, Vaughan v The Taff Vale Rail- 
KOy Company, Ruck v Trilhom'! t ) 

It IS not a natural u=>6r of land to store up water in quantities 
so large as ma} escape and damage one s neighbours. A water 
tank should be constructed large enough to piovide against all 
contit gencies, as well ordinary extraordiniry which are 
reasonably likely to occur A dowofall of ram in unusual or 
unexpected quantities is not such an improbable or impossible 
event as to come within the category of acts of God for the m 
jury done by which no one is responsible The damage lesulted 
directly from this artificial structure which the defendant placed 
on his land, and in erecting which ho did not exercise due care 
and make due provision for ensuring immunity to his neigh- 
bours, see Tipping V The St Helen’s Smelling Company It 
IS impossible for the defendant to plead a prescriptive right to 
allow water to escape. 

Jlfr Leith, Q C , liTii Mr Grady, for tho Respondent contended 
that the English Law was not applicablo to the special circuin 
stance*, of the case, that decision m Rylands y ii^etc/irrW was 
not applicable, and, that if it wine, tho present case came within 
the exceptions there laid down The act for which the defendant 
was held responsible in RijJands v Flelcherl}) was a voluntary- 
act Here the tanl was an integral part of the Zenmidar’s 
property, which he received with the land, which he was under 
obligation to maintain, and which it -would have been a crime to 
displace The escape of avater was the result of Unavoidable 
circumstances, and tho Zemiudar, being neither guilti of nor 
charged with, ueihgenco, could not be held rtsponsible They 
referred to Mayor of Lyons v The East India Company{^) 


(!) L 11 , 3 n L. 830 n H Q B St" 

(3) 1 Salk ,13 (4) L R 3 Q B 733 

(5) 29 I J Ej 247| 8 0 6 U A L , ro (Q 27 L J , Ei 357 

(7) L R 1 Cb , Ci> S C in Dorn Fro<H 11 Q L C*., 942 

(8) 1 Moor® • P 0, 175. 
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Madras The Judgment of their Lorosnips was delivered by 
Railway , 

V Sib R P Collier — Tho Madias Eaiiwiy Corupioy cinmed 

^'^Carveti”^ in this suit damages against the defendant, the Zemindar of 
na^aram Carvetlnngaram, for injnnes occasioned to their liail«aT and 
woiks by tho bursting of two tnuks upon Ins Imd. 

The defendant denied that tho injuries complained of re'ukc'i 
from the bursting of the tanks, ho a^seited that if they did so 
arise, the bursting was caused by no act or negligence of his 
but by tis nioyor, or the act of God He further pleaded m 
these terms ~ 


‘4 J he tanks referred to in the plaint J ave existed from time 
immemorial and arc rcquibite mid absolutely neces'-ary for the cuUi^no'’ 
and enjoyment of the land which taimot be otherwise irngiteJ * 
practice of storing water in such tanks in India and particular y la 
district and in the 7emindari of Carretinagaram aucl the 
districts IS lawful and is sanctioned by usage and custom e si 
Zemii dan IS a hilly district and the ryots will bo unable 
their cuUn ation without such tanks, they being the chief source ® 
gation, and the omission to store quanlitie« of water lu such tan s’’'’ 
attended with consequences drcidfni to the iiibabiUnt* of the coun j 


' 7 The defendant could not hare avoided j8oy 

water in the tanks dnnng the momoon, and lie has i ot fi'l® 
reasonable care tl at may be expected from him Th'-re were a so s 
tanks and channels above lus tank belonging to Gorerumen an 
people which also burst at the same time, 

He also contended that the damage arose throngh f 
proper care on the part of the plaintiffs m the construe 
their works, but this contention was abandoned H 
by both Courts, and is not now disputed, that the wor s o 
pHinuffs did suffer serious damage from the 
tanks , these last two questions, therefore, need not © 
referred to ^ 

The issues, as far as they are material to this apP©^^ 
to by the parties, were — 

1, AVliether the injuries complained of wero tho re 
tnojor, or tho act of God, or other influences bojond 


anfs control? 

2 Whether defendant is liable for any, and, it ' > 
ages sustained by tho plaintiffs^ ^ ,j 

ihe evidence given m the cause may he „l,icb 

follows —It was shown that tho tanks of tho r'crc 

were ancient tanks, tho date of their origin not app© 
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constructed in the usual mannei, that the banks were properly Madras 

attended, to and kept in repair, that sluices and outlets foi the Kadwar 
water nere provided of the kmd usually employed both m Zemindar of 
private and Goveinm nt tanks, md usnally found sufficient, and nag^am 
which had proved sufficient to prevent any overflow or bursting — 
of the tanks in question foi twenty years , but that an improved 
description of sluice, of recent introduction, would he stiU more 
efficacious, that at or some days before the accident there had 
been an unusual and almost unprecedented fall of ram, 
described by the Deputy-Inspector of the Railway as the 
heaviest ho had ever seen during his residence of thirteen years 
in the locabtv, and by witnesses for the defendant as exceeding 
any fall of rain for twenty years, that this extraordinary flood, 
which caused the neighbouring rivei to overflow, and possibly 
brought down to the tanks, whose overflowing is complained of 
the contents yf other tanks at higher levels, proved more than 
the sluices could carry off that the banks of the tanks were 
overflowed, and Anally carried away 
Upon these facts the Acting Civil Judge of the On il Court of 
Chittoor found for the defendant, holding that he was not liable 
m the absence of negligence, and that be had not been negligent 
This Judgment was affirmed by the High Court on appeal 
The appellant now contends that the Judgment of the High 
Court should be reversed on two gtounds— 

1st — That tho defendant, by storing up water on his land, ren 
deied liiiiioelf liable in damages should it escape and do injury to 
other peisons, even though he ought not hivi boon guilty of 
negligence 

2nd — ihat both the Indian Courts have applied an erroneous 
rule of law to the consideintion of the question of negligence 
riio case mainly relied upon in support of the first contention 
IS Rylands v Field eT,W which it becomes necessary tooxamine 
In that case the plaintiffs, tho owners of a mine, sued for 
daraagos, tho defondauts, owners o£ some adjicent land, who 
had constructed a reservoir on theirland for the purpose of work- 
ing ft mill, from which reservoir water flowed through some dis- 
used mining works into the plaintiff’s mine, and flooded it It 
was held by tho Exchequer Chamber and by tbe House of Lords 
that thoplaintiffs were entitled to damages against the defend inta 

(1) Ltt,5 It L 3JJ 
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Madras """ ' 

Railway grounds of thjg J " "" 

Zemindar Df ^^>0 ttiBn Lord Cliinc^wr 

Lord LVrn.) o„d ^orf Cr,o™/ 

— musfc be determined •}r}nf>r.t. t P^^^cipJes on which (hisca^e 
-Jefendinfs, trethnff tlL astt’”" " "“P>« Tie 

on wind. 11,0 reset, 0.r ».r. , “"'nsrsor occupiers of He elose 

tliat close for an, rmrDose*^f"* ''““* 0 ^/ ™giit lawfullj- have tseJ 
course of eajoj ment of ii,o I 1 ^*°^ mighl, m IW orlimf 

tion of water, either on ^l, any accamola 

the operation of the J and if, by 

had pa'ssed off infft *h *>^turo, that accumulation of water 

iff cou!d not hawfl ^ f occupied by the plaintiff, thenlamt 

«pon him to have . "‘™seJf a^amsfc it, it woaH havehm 

harrier or by interposing some 

On tic dlle; food 

natural use of thflrr «Ja * ,^®^®^^ant8, not stopping at the 
'rhich Imav term ft had desired to use it for nnypnrpae 
ing into the close pvrpo^e of introdoc 

or upon 16. for rh^ w *" ^^turaJ condition was not m 

below greuud m qStZ f””" 

W’Ork or oneraimn ® aannernotthe resultof suf 

of their dom? ‘r. 

niode of the,,* doino-^ *” oo»«!equence of any imperfection m th^ 

to the close 0‘®o to escape and passoffm 

which the defflnri ^ then it appears to me that that 

peril, and if .n ft” ^ doing they were doing at their oks 

of the «lc ofT''^ f “' ' . 

of the plaiDfiff ^ ® '’^'‘tcr and itg passing away to the clos 

quonce of tha^ 1^° ‘^lurwg the plaintiff, then, for the con'^ 

Lord Crin * tbe defendants would ha heble 

"ff s person deciswn-- 

if it should escanf ^camulatea, on his land anything wlitr^ 
so at his pen! ^ f damage to his neighbour, be does 

responsible howa^r^ * escape and cause damage, be 

asd tlio doolrme *" Provent tlio damago 

,0 mana^^inn- 111. on good sense For when one 

to another it js oh""” offairs^ causes, however innoceatl/.daw^ 

“or He ,s bound «e „,. „„ » 
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Bat tbo principle that a man, in exercising a right which be- Madias 
longs to him, may be liable, without negligence, for injury done l^aiiway 
to another person, has been held inapplicable to rights conferred Zemindar o< 
ly Statute 

•' nagaram 


This distinction was acted upon lu Vaughan v 37 e Taff Vale 
Railicay Go ,W where it w held b^ the Exchequer Chamber 
that a Railway Comp my were not responsible for damage fiom 
fire kindled by sparks from their locomotive engine, in the 
absence of negligem-o, because they were authorized to use 
locomotivo engines by Statnte Cockburn, 0 J , observes — 
“ When the Legislature has sanctioned and authorized the nse of 
a particular thing, and it is used for the purpose tor which it 
was authorized, an 1 every precaution has been observed to 
prevent injurj, the sanction of the Legislature carries with it 
this consequence, that if damages result from the use of such u 
thing independently of negligence, tho pirty using it is not res- 
ponsible " This view IS fortified by the consideration that the 
Legislature may he presumed not to have conferred special 
powers on persons or Companies without being satisfied that the 
exercise of them would bo for the benefit of tho public, as well 
as of the grantees On the same principle it was decided that n 
Waterworks Company laying down pipes by a stitutory power, 
were not liable for daninges occasioned bj water tscaping in 
consequence of a fire plug being forced out of its place by a 
frost of unusual 8eventy-“.Bfy</i V The Birmingham iroferuorAs 


Co (2) 


On the other hand, in Jones v The Festiniog Itaxluag Co , (3) 
it was held that i Hallway Company which had not express 
statutable power to uso locomotive engines, w^s liable for dam- 
age dono by fire proctnding from them, though negligence on 
the part of the Company was negatived 

It has been argued on tho part of the respondent that the case 
of RijlnmU \ FlelehtT,(^ decided on the relations subsisting 
between adjoining landowners lu this couutry, has no application 
whatever to India 1 liough that caso would not bo binding ns 
an authority upon a Court in India not administering English 
Law, thoir Lordships iro f ir from holding that, decided as it 
was on the appl cation of the maxim mo ufere tiio tit oheniifn 
non Iced is, i xprussin ^ a principle recognized by the law s of all 


(1) 0 11 4 ^ C-9 
f3) L E 3 Q D . 733 


rS) 25 1- 212 

(4) E. R 3 n L , S30 
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Civilized countries^ it does not afford a rule applicable to circum 
stances of the same character in India;-— they are of opiDina, 
however, that the ciicamstances of the present ca«e are 
essentially distinguishable 

The tanks aie ancient, and formed part of what may be fermeil 
a national system of irrigation, recognized by Hindu and llato 
medan law, by KegnHtions of the East India Company, and by 
experience older than history, as essential to the welfare, and 
indeed, to the existence of a large portion of the population o 
India The public duty of maintainmg existing tanks sndo 
constructing now ones in many places, was originally undertaken 
by the Government of India, and upon the settlement of t e 
country has, in many instances, devolved on Zemindars, of ^ 

the defendant IS one The Zemindars have no power to onwy 

with these tanks, in the maintenance of which large number!* 
people are interested, but arc charged under Indian 
leason of their teniiie, with the duty of preserving au 
them From this statement of facts, refeired ^ ^ 

ment of tho High Court, and \ouchod by history m oo 
knowledge, it becomes apparent that the defendant m ^ 
i-s in a very different position fioin the defendants jn y ® 
Fletcher W jj 

In that case the defendants, for their own purposes, bi^S ^ 
upon their land and there accumulated a hrge quan i y ^ 
by what is termed by Loid Cairns “ a non-natura jo 

land They were under no obligation, public jjgcp 

make or to maintain the reservoir , no rights m jf 

acquired bj other persons, and they conld have 
they had thought fit The rights and liabilities ot 
ant ippear to their Lordships much more ana ogo 
of persons or corporations on whom statutory of 

conferred and stitutoiy duties imposed Tc 
defendant to maintain the tanks jjjg Bail’ll 

duty of very much the same description as t a o 
Company to maintain their Railway, and they 
that, if the banks of his tank are washed no » 

ordinary flood without negligence on his 
liable for dam^go occi^oned thereby than they 
ago to a pahsenger on their lino, or to tho Hmls o 
proprietor occisjonod by tho banks of the Kailwiy ^ 


(1) 1. R 3 II 33C 
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away under similar circumstances, see W^fliers v The North 
Kent Railuay Go 0) 

The second g-ound on -ivhich the appellant relied was not so 
clearly stated Their Lordships understood it to be, m sub- 
stance, that the Court beloiv and the High Court estimated by a 
wrong standard the amount of care which the law requires of 
the defendant It should be observed that the question of neg 
ligence was little if at all, argned in the High Court 

The Judge of the Court below quotes and applies to the case 
the folloiMDg definition of negligence by Baron Alderson — 
Negligence consists in the omitting to do something that a 
reasonable man would do, or in the doing something that a rea- 
sonable mau would not do,” in eitliei case unintentionally 
causing mischief to a third party, W and the High Court 
confirm this view of the law AVithout adopting every expres- 
sion of the Judge of the inferior Court, their Lordships are 
unable to say that the case has been decided on an erroneous 
vieiv of tbe law On the question of fact whcthei or not 
negligence was proved by the evidence, they see no sufficient 
leason for departing from then ordinary rule of not disturbing 
the concurrent finding of two Courts 

For these reasons their Lordships will humbly advise Her 
Majesty that the Judgment of the Court below should be affirmed, 
and the appeal dismissed with costs 
Appeal di67ni8ied 

Agent for the Appellants Messrs Kreahjields 
Agent}> foi the Bespondent Messrs Lavne, Keen, and 
Rogers 
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Railway 
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(1) .7 L J Fi -117 

tlatnwrliO* S-,> L J Fich SIS 



710 


SUIT ET KAILWAT ADJliUISTEATION. 


The Indian Law Reports, Vol. XIV. (Madras.) Series, 
Page 18. 

OEiGINAL CIVIL 

Befotc Mr. Justice Sundley. 
llADRAfa HAILWAY COMPANY (Pljiiiiifpsj 


1890 
July 23 


THOMAS RUST (Difendant)* 

SlampAci—AelIofl«7d.S 3, CV 4 ~BoHd~SpectJte Rehef Ad-Ad 

1877, Si SO, 51. 57— Con/mc/ Aet^Act IS. of 1872, S <£1 

for ji^rsonal SLTuco^Contract fot more than three ycfl«— Interim i" 
juiiciion 

llio defendant signed vn agrecmeDt lo England 'vjtb » I‘ailu»j Com 
pdnj, i>heroljy he contrictcd lo servo the Company cxc1o*»fs 1/ 
years in India under a penally of £100 The defendant hiring 
Endia at the oxpensoof the Company and served it for two years a * ‘ 
service for that of another employer, alleging that ho had not been 
treated by a Locomolivo Supertntendent 


Sell, (1) tint the mstniment executed by the defendant «as on agr 
ment merely and did not require to be stomped as a bond 

(,2) that the defendaiic had no right to rescind the agreement^^^ 

the plaintiff Company was entitled to an interlocutory injnuction res 
ing defendant from sen jng others on the terms that the plainti ® 

should consent to retain him id its employ 
Motion for nn interim injunction Vebtrainmg the 
serving, working for, or being employed by any person or p 

other than the plaintiff Company pending the dt"posalo te ^ 

The plaint m the suit prayed for an injunction 

defendant as above duiing the term of an agreement enterc 

by him and the plaintiff Company, dated 20th June 18 ' ,1 

duinagos for breach of the agreement The plamt ® 
was admitted by the defendant— 

“ That by an agreement beai mg date the 20tli diy of ^ 
entered into between the defendant of the one 
“ plaintiffs of the other p irt, the defendant thereby jjt 

“self in the sei »ico of the plaintiffs foi fonr years from 


•CmIBiiUl.o JTSoflSDO 
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"oflus embarkation or departnre for Madras on the follo^ving Madras 
, Rail ray 

“ cond\Uoi\s ^tnier otia) — v 

(a) " '1 bathe should proceed to Madras, and, ^vliile m India, Thom^Rnst 

“should employ himself as might he required hy the 
“Board of Directors or the« Agent at Madras or 
“ Locomotive Superintendent toi the tune being or 
“ other officer appointed in that behalf 

(b) “ He should iailhfnlly and diligentl> employ the 

“whole of his time in the sei vice of plaintiffs as a 
carnage painter, or ni such other manner a? the 
“Board of Directors or their Agent at Madras or 
“ Locomotive Superintendent or other officer as afore* 

“ said should require 

(c) “ Ha should m all things be sub’^ement to and obey 

“ the 01 del s and directions of, the Board of Directors 
“ and of thoir Agent at Madras or Locomotii e Super- 
“ inteudent or other officer appointed in that behalf 

(d) “ And m consideration of the agreement thereinbefore 

“ contained on the part of the defendant to be done 
“ ind performed and of the due and fuitlilul service to 
“ 1 e reucioied by him to the plaiutilTs foi four jears, 

“ the s lid Directors promised and ag,reed with Imn id 
“ manner following — 

(r) “ That tho Board of Dnectors should pa} the etpeuso 
“ of the passage of the defendant to Madras and 
“ should pay liitn, during the coniinunnce of lus 
“ services, the sum of Rs 200 per mensom, any in 
“ Cl ease of pay after or be}oiid the first annual incre- 
“ ment of Rs 13 per mciiaotn to be subject lo the 
“ defendant passing the Govomment examination in 
‘ tho vernactilnr, the amount of such salarj to com 
‘ luence from the day of defendant’s ombarkahoo for 
“ Madras 

{f) ‘ And, last]}, the defendant thereb} bound him«elf 
“ under a penalty of £100 to the said l)irect< rs diU 
" gently and faitlifully to perfoim the various nnftors 
“ and things contained m that ngreement 
‘ (Tho agreement pro\ ided also for tho dismi sal of the dtfend- 
'* ant on three months’ notice) 

“That iho defendant left England on or about tho 21st day of 
“ June 1888 and lu duo course armed in Madras and from 
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Madra<i “ tho d'lte of sncli 'vmval, employed b> tlie plaintiffs at ther 
Wfliiway ft Workshops rtt Pei ambur, Muh is, under theordei sand directions 

rhoma8Ki«it “ oftheLocomotivB Sapenntendeataod continued to be SO eioploj 

ed under the terms of the said agreement up to tbeSlst dijof 
"March 1890 

"That the defendant, on the 1st day of April 1890, ab enteJ 
" himself and has since absented himself from the plaintiffs sai 
" Workshops and has been, plaintiffs aro informed, since tliesn 
" lat day of April 1890, working for Mr Arcot Dhanacoli 


" MoodoUy m Madras.” 

The defendant admitted that he was working for the per 
named, but claimed that he had n right to cancel the agrcemen 
on the grounds that Mr Phipps, the Acting Locomotive 
tondent, had insisted on las disclosing a trade secret wh^ 
possessed, and that the language and manner of Mr 
towards the defendant was such as to injure his feeling* 
lower him m the estimation of the men working under i®, 

On the motion coming on, Vt E F, Grant for ( 

objected that the document put in for the plaintiffs m 
of the agreement containing the above terms, which ^ 

by the defendant only, was not admissible for want of a ® 
on a bond for £100 and lie relied on Eeferenee by 
vtnuo, N W, P , nndei Art I of 1879 (i) 

Mr K. Brown for Plaintiffs The reasoning of the 
Judgment in that case is correct and is m accordance wi 

decision in G^isboruc aurf Co v Subal iJowri (2) The 

should not be regarded as a bond, but an agreement for ® 
poses of the Stamp Act 

Hakdiey, J , ruled that tho document did not reqnifo 


stamped as a bond, but was an agreement merely 

Mr K Broun This is a case for an interim 

Civil Procedure Code, Section 493, ns on the pleadings . 

vits the plaintiffs would be entitled to the jnjnnction p ^ gj 

in the suit Eusscruanjt MertcanjiPantiay v Gordon 

Keliof Act, Section 57, goaerns the case Compare^ y ^ 

tions, which refer to cases of personal service an 

ira^fierW \nd Montague v J 7 octfo» (5) There is 

ture of the contract winch bars this lemedy , — -- 


(1) I L R , 2 All . &,0 (2) I If B . 8 

(S) I L B , 0 Bom , SCO (4) I De O M A 0 004 
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o,Hi{ V »S'c(tr/7i'i)distingQi'!limgOote«(tCo ^ JacA^on (-) 

le defondant’s afhdavit disclo'sea no giound for rescmding it 

R F Grant 1 he defendant was jnstihed under ( ontract 
Section 3'*, lu rescinding the contract In any Mew, how. 
■since this contraet could not he enforced by a decree for 
ic perforuianci a''leiiig icontric*^ of service and also as 
ding o\or a peiiud of tliiet years ^see Specific Relief Act, 
ms 12, 21) nndtr Section at it should not be enforced by 
f injunction Section 57 has nevir been applied to a case 
! the two objections lo specific perfoimancc above stated 
conenrred Further the igreeraent is unfair, one sided and 
ng lu iiiutualitj moreover on tho face of it ifc appears the 
:s regarded mouev payment as sofilcieat compensation for 
each Before granting an injunction the Court must regai d 
alanco of convenience and «©igh tbe cousequences of an 
:tion on the defendant against the substantial mischief done 
1 plaintiffs by rescis'»ion of the contract See Shamnug^er 
Factory Co \ Ram Faratn Chatletjce,i^) Doherty v 
jjj W ifoyriZ Sleam‘ili 2 ) Co v McGiegor, Gou it CojW 
OH V Pender (6) 

S' Broun in roph The argument as to balance of con- 
nce fails in view of the cacumstanccs of the case and that 
montj compen'iatioii is not supported by tho penal clause m 
greemont , see Specific Relief Act, Section 20 Ihcre was 
ly no ground foi icscission by the defendant 
[ OMENi —I consider that this is a case m which an tnfertm 
iction should bo granted 

) lufficiiiit reason 11 shown in defendant's affidavit for Ins 
:h of the agreement If aiij question arose betn een him and 
Phipp as to hi-H right to conceal any traiie seciet he 
?ssed or if he had any cornjiJamt to nuke as to Ins treatment 
[r Phipin, he should have brought the mattei before the 

rniDg luthority of the Company and not hai t thrown up his 
lovinent in direct vioUtion of his contract Itis argued that 
) Is no mutuality in the contract because the Company has 
jxocuted the agreeinont, and because they can dispense with 
ndaiit s '•crMce^ on three months' notice As to the first 
t, the Company sots up the agreement and of cour‘’B is bound 

1) I L R 11 Cal 5iG (3) 1 (. B 1 Ual 131 

1) I I [? 14 Cal 1S9 (4) 1» Q B D 4”e 

5) I ns App Ca* 709 (fO 27 Ch D 43 

90 
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by it equally with the defendant As to the second point, the 
Company does enter into certain covenants with the defendach 
and whether on the whole the bargain is more advantageons to 
them or to the defendant is a question not now tu be detercnnfd 
The defendant made the contract, and, in the absence of 
or duress, must he bound by it 


And I do not think that pecuniary dam iges will adequately 
compensate the Company for the defendant’s breach of contract 
Unless persons who enter into contracts of this sort, on the faith 
of which their passage out to tins country is paid, are 
their agreement, the consequences will be very sonoos to e® 
ployers who will often be unable to secure the services of P®’’ 
sons to supply the places of the defaulters m a short time 


It is argued that when theromedv by specificperformanwo i 
contract la expressly refused by Chapter II of the Specific R® 'C 
Act, then by virtue of Section 54 clause 2, an injunction cinuo 
be granted, and therefore that this contract, bem,r one 
over more than thiee years and therefoie not capable by oe 
21, clause (^) of speciBc performance, cannot be tbe sn J® 
an injunction It seems to mo that this argument worn ® 
Section 67 of the Act a onllity That section proMoes in ^ 
case of an affirmative agreement conplod with a negaf'^^ 
raent express or implied, that an injunction nia) bo 
though specific performance coaid not, and it gives as i 
tions some of the contracts, specific performance of wnic 
eluded by Section 21, clause (6j If an injunction may 
od in the case of contracts, specific performance o 
refused by Section 21, danse (6), why not m the ca^o ^ 
Rpccific performance of which is rdused by Soction- ^ 
also argued for the defcodant that an injun^'fion sb*^’' ‘ 
granted because the agreement provides fora 

non performance But Section 20 of the Specific ho ip ^ ^ 

vidos that this should be no bar to the reinidy I 

performance and the same principle npphe*’ 
think a case has been made out for the interforenco o ^ ^ 
by tnfenm injunction, but it must be on terms tliat p 
pany take back tlie defendant into thtir survic i ^ ^ cir 
and do not, pending the decision of this suit, flx 
powers under clauso 7 of the agreement of ' 

services on three months* notice Upon these terms 
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be an injunction Eis pr lyed Costs of tins application to abide Madras 
tbe result of the suit Baijway 

Barclay <£. ATO'gan — Attorneys for Plaintiffs Thoma^Hos 


Chaviptun & Short — Attorneys foi Defendant 


The Bengal Law Reports, Vol. XIV. Page 1. 

ORIGINAL CIVIL. 

Before Sir Richard Coitehf Kt , Chief Justice, and 
Mr Jmiice Macpherson. 

C HALFORD (Plaiktxpp), 

tJ. 

THE EAST INDIAN RAILWAY COMPANY (Defendants) 

Ratlicay Ootnpany — Fire uiused by Spark/rcmt Engtne-^Aciion/or Damo' 1874 
dd—lfeghgence Statuton/ Pot en May, 82 * 

^ A June 17 

The East Indian Railway Compiny was incorporated under 12 and 10 — 

Viefc c xeiii ‘ for the purpose of making and constructing working and 
maintaining' thcEist Indian Railway ‘including all necesswry acres* 
sory or conrement eatea«ion8, branches, Ac as might be agreed upou 
between the Railway Company and the East India Company, and by 
agreement between the Railway Oompany mid the East India Company, 
dated 17th August 184‘* the Railway Company was ‘ authorised and 
directed to make and miintiin sntb atatioiis, offices, machinery and 
other works and coQTen ences connected with the making maintaining 
and working tin. r iilway," and ‘ to preside a good and sufficient working 
stock 0? engines, carnages, and other plant and macl laery for working 
the s lid railwaj ’ The plimtiff wan the owner of a piece of land adjoining 
the railway line it Kharmatta, a station on the Chord Line of the Com 
panj’s railway, on irhich land was erected s bungalow, with stables md 
out houses a ijoining In au action brought by the plaintiff against the 
Railway Company to retorer compensttion for damages occasioned by 
fire caused by a spark from one of the engines of the Company, the plaint 
alleged want of due care on the part of the defendants m the management 
of tho hue by allowing dry gr iss of too great a length to remain on the 
lailnay banks, and in dmnig their engines along the line wi*'iout due 
precautions being taken to prerenl the explu&ion of sparks Held, that 
tho difeiidant Company was authorized to run locomotire engines on the 
Vines of railway coiistrueled b\ the Company under the statutory powers 
giren to it, and, therefore, the Corapaiiy were not liable for damag caused 
111 working tbe line iiiidci such statutory powers, without proof of negli. 



716 


SUIT AGAINST BAILWAT ADUINISTEATION. 


Halfoj-d 
E I Rj 


gence HeW aUo ou the evidence thit neither in the ton^tmct oi cf 
their engines nor in the condition of tho lulwaj banls 
gence shown on the pait of the Compmj 

Appeal from % docision of Pontifex, J, dated 22iul April 1S74 

Smt to recover Rs 6,500 as damages austamed by thopUnitill 
by leason of the negligence of the defendants The plaint all " 
ed that the plaintiff A\as the owner of certain land and a bungi 
low with stables and other oot-offices thereon, at Khaniiat^h ® 
station on the Chord Lme of tho Ea«t Indian Railwav, which 
in the possession, and undoi the management, of the deft-ndiil 
Company , that, on 2uh March 1873, by the negn^ents ^ 
defendant Comp in\, and tho want of duo care in thom 
of their line, the di y gr iss which n as allowed to remain <-n 1 f 
railway banks, became ignited by spark** of 6ie emitted b cm cne 
of Iheir locomotive engines, which was dn\cn along 
out due precautions being taken to ple^ellt the espul ^ 
sparks , and that the fire thereby occasioned sprt-id from J 
defendants’ line of railway and banks into the plamtifls 
which closely adjoined the lino near the point where t 
originated, and set ou firo some th itching gras* n Inch was s 
ed thereon, and thence spread to and destroyed the bung' 
out houst s belonging to the plaintiff, in ie‘'pect of " 
damages wtie claimed 

The defendants stated in their wi itten statemont that tt i 
a corporation empowered by Statute to us© locomotn c 
the hno of railw ly m question, tint the cngim-s 
them Mere piopeily constiuctcd, and such as they ha ^ r 

use , that they h id used all due caro in the m iingeuio to 
engines, and had not been guilty of any iicgligentc m ^ 
such engines 'I he defendants domed that there Im 
tlioir part any want of duo caro in leaiing grass on tl c ^ , 

the rail« ay , and that tho liro by which the jilii»nff=* ^ 

was burnt doM 11 wascaused by apaiks fioiu tbeirciigm** 

od in the plaint but thei alleged the fir© had an ea r^^ 
Ignition, by «ome means for Mliich they neri not 
the thatching gi iss stoi d on the plaintiff’s land, im ” 
communicated to the buildings dcstioved Ihiy fu * * ^ 

ted th it, o\cn if the firo li id iiriginatcd on iho'r 
from their negligence tlmn was such eoiitribnt irv i ‘r 
the part of tho plamtifl as disentitled huii from t ic 

The defendant Comj»any was incorpomtod nndir I- j-1 

c xciii, for tho purpo'^o of making, and constructing, ' 
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maintaining tlie East Indian Railwai, '‘including all necessary 
accessory or convenient extensions, branches stocks, and woiks as 
inai be ag eed upon by the Railway Company and the East India 
Company , and also of doing and performing all such matieis and 
things necessarv or convenient for caiiymg into effect the object 
and parpo'-e ifore aid , ’ ind by an agreement of 17th Augu>‘t 
1849, enteitd into undei that Statute between the East India 
Company and the Railway Company, and iubsoquently confirmed 
by tho Imperial Gorernmenfc, the Railway Coiupaiiy was anthori? 
ed and directed to make and maintain sn h stvtious, offices, inachiD- 
eiy and other works and conveniences (connected with the mak- 
ing, mamtainirg, lud working the railway' as might be deemed 
nec essary and expedient by the Bast India Ooinj any and “ to 
piovide a good and sufficient working stock of engines, carnages, 
and other plant and raarbinery foi working the said railway ’ 

Ihe inateiial facts and evidence aie sufficiently stated in the 
Judgment appealed from, which was delivered by 

PoNTirEs, J — Tins c ise is almost the same in its circnmsfccmces 
as the ca«e of 'imith v 27«e Loudon anJ bouth II estern Raihtay 
Co ,(0 but with a difference to which I shall presently refer 

The plaintiff la the owner of a piece of land adjacent to the 
Chord Line ot the Eu,t Indian Railwiy Company about two 
hundred aod fifty yaids neaier Calcutta than the L.haimatta 
Station Between such piece of 1 ind and the railway runs a public 
road about twenty feet wide, of which only the centre portion is 
used for traffic The plamtiff’s land was separated from the road 
by a wooden fence, and on such land, in a hno proceeding east 
‘‘lom the railway, stood r stable about seventy five feet from the 
lailw ly fence, then a bath house, ana then, at some distance, a 
bungalow On the morning of the 24th M irch 1873, and for some 
few days pieviously, two heaps of th itching grass were lying on 
the land between the road and the stable Opposite, and to the 
west of the plaintiff’s land and the public road, the defeudauts’ 
Railway runs throngh a i-utting of a depth foi some distvnee of 
from tight to ten feet, and gradually diuiinishing in depth as it 
approaches tlio station Ihe railway issepanted from the road 
by a wiie fence llic eastern bank of the rail vay and cutting 
was covered with giowing gi las With respect to the length of 
such gia«s there is a considerable conflict of evidence 


Halford 

V 

E I Ry 


(1) L R 6 0 V , 03 


C inFx Cl ,L R 6C 1 ,14 
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About half-past ten on the morning of the 24th of March 1873 
a fire occurred, which burnt the giass growing on the eastern 
bank of the railway, the heaps of the thatching grass, the stable, 
and the bungalow Certain out-houses and trees were aUeharnt 
The plaintiff alleges that the fire was caused by the enns'ton 
from a passing engine of live sparks or cinders, which were blown 
by a strong westerly wind prevailing at the time on to the railwar 
embankment, and setting fire to the grass on the embankment 
that siiiyh fire spread, crossed the road and occasioned the damage 
of which the plaintiff complains, and which, in his plaint, he states 
to amount to Es 6,500 


The defendants deny that the fire was caused by any pissing 
engine, and they have adduced evidence with a view to show 
no tram m fact passed at the time when the fire must have 
originated 


Ihis evidence is to my mind not satisfactory , and I am prep'V 
ed to find that an engine did m fact pass at the time when the re 
originated, and in the absence of other evidence did mfflctocco 
Sion the fire, and that the fire commenced fir^t on the rai 
hank, and waa communicated therefrom to the pm'® ' 
premises 


Under this state of circumstances, the plaintiff claims 
compensated for the damage he has 'lustained by the fire 

tlum IS supported on two giounds First that the defendan s 

no statutory power of runuing locomotive engine*!, and there 
are icsponsible foi the damage occasioned by the fire, acc 
to the principles laid down by the Court of Queens 
Jones y The Jesiimog Bailitai/ Go 0) I said during the argume^^ 
and I am still of opinion, that the East Indian Railway Comp^^^ 
1 aae a statutory power of running locomotive engines on^ 
Chord Line, and therefore, according to the principle® 
decisions in Vauqha7i v The Tiff Valley Railway Co (2) 
Hammerimith Ratliiay Co v Brniid, (3) unless they are pr®^^ 
have been guilty of negligence, they are not responsible ^ ^ 
consequences of the file To use the wwrds of Cockburoj 
in Vatighany The Taff Valley Raxh oy Co ,( 2 ) "Wien the 
tnie has sanctioned the use of a particular means for a g‘ 
pose, it appears to metlial that sanction carries with it 

quonco, that the use of the means itself for th at pnrpo — , — - 

(1) L n 3 Q n ?a3 (2) » t J ^ 


(8) L R.,-lir li., 171 
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every precaution which the nature of the case suggests has been naiford 
obeerred) is not an ict for which an action lies, independent of e / gy 
negligence ” 

Ihe second ground on which the plaintiff rests his cl iim is, that 
the defendants were m fact guilty of negligence, and were there- 
fore responsible for the i-esnlt of the fire, e\en though they could 
not have leasonably anticipated that the damage which actually 
happened would occur I agree that it the defend ints weie gailty 
of negligence, the case would be governed by Sviith v The Lon 
donaiidSoiitl Western Pailu ay Go andtheplaiutiS wouldbe 
entitled to recover 

Now the negligence imputed is tn o-fold first, with respect to 
the construction of the engine, and, second, with respect to the 
condition of the railway I anks and it is necessary to deal sepa- 
rately with these particulars 

"VYith respect to the engine, the defendants have produced for 
the inspection of the plaintiff and his witnesses the engine No 508 
which they say was the eagiae of the No 10 goods tram, and was 
the only engine that could have passed at or before the commence- 
rneot of the fire 

Assuming the fire to have been occasioned by the engine, the 
plaintiffs case is that it may ha\e happened either from sparks 
emitted from the funnel, or from live coals or cinders dropped 
from the ash-pan of the engine, and he insists that the defendants 
must be considered guilty of negligence unless appliances were 
attached to the funnel and ash-pan to confine or arrest the sparks 
and cinders It is not disputed that, mother respects, the engine 
IS of the best construction The plaintiff a witnesses have proved 
that appliances called spark-arresters or c itchers are frequently 
ittached to, or connected with, engine funnels for the purpose of 
preventing ^he emission of sparks 

On the other hand, the defendants lia\e produced evidence to 
show that such appliances are only used with engines desired to 
burn wood fuel, that no exclusively coal bunimg locomotive engine 
in India, or in England, is ever farnislied with such appliances , 
and that such appliances could not be constructed to arre«t the 
small sparks emitted from coal-bnrning locomotive engine 
funnels, without unreasonably interfering with the working of 
the engine 


(1) L B , 6 C P , 9S B C la Ex Oh , Ifc B 6 C P, 14. 
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HaiforJ I im myself inclined to think thit the fire was moie proliWv 
E i' Rj occasioned by a live coal or cinder from the ash pan than by a 
— spark from the funnel But how ever this may be, I am of opinion 

upon the evidence that the defendants were not guilty of negli 
gence so far as relates to the construction of the engine ftinnel, 
and that xn that respect the engine was piopcrly constructed siid 
woiked 


With lespect to the ash pau, only one of the plaintiff s 
nesses has spoken to the possibility of any appliance for prevent- 
ing the falling of live coals or cinders when steam is on anl 
that appliance has only been used with engines of verv recent 
construction designed for the partial consumption of wood 
fuel 1 am of opinion on the evidence that tho deffudauts 
engine was pioperlv constructed and worked, so far 
to the ash pan md that the chaige of negligence with re*pff^ 
to the engine fails, and, therefore, on the first lu id of ‘ 
gence, I find in the defendants’ f ivour 
/ The other imputation of negligence relates to the condit'O" 

therailnav binks The pi untirt’s witnesses hove stated * ^ 

grass on tho banks had been cut about two montus hdoro f h" rf 
and th it, at the tune of the cutting, it was about sir feet m krp 
of which about two feit wote loft landing Ou tho other w 
Mr Roberts., au Iuspe'‘tor of M orl s on the Cast Indian i 
lino whose tesidcnce is close to tho station, and wno was m * 
h use when the file tommonced, has positively sworn that t ^ 
grass on the stteper part of the cutting was onh from 
eight inclics, long while on tlio less steep slope it had been ^ 
down by cittle He further states, that the gra'*-' J 
embankment liad been cut only ibout a fortnight, or it imj< 
three weeks, before the fire , th it it was rather thich 
dry , and th vt he had himself seen it after it w as cut, at u t 
had not regrown, and that it was part of Ins duty to lool o 
tho banks I may observe that this witness did not apy’’’ 
give his evidence at all hostilely oi unfairly to the plauiti 

Taking it therofori-, as I am prepaied to find that r 

was about a foot high, would that fact bt conclimno 
negligt nee on tho part of tho Railway Ct mpanv f R * j 
/ that if I were to In Id th it leaving glass a foot hi-Th d •*'? t 

^ of railway was such nigligenci i swmild reiido- the 

pany rpspon«iblo for damage like that occasion* d by th • ^ 
would, in this country, bo equivalent to imposing npe” ^ 
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jmpo sibiht\, — ti'iinely, tbo dotj of keeping tLo banka of their 
line trunined like a lawn, or altogether preventing \egetation 
thereon The impo itio i upon them of such a liabliht} as that ivas 
not, m m\ opinion intended by the Legislature nhich gave them 
power and authority to run trams and locomotive engines and I 
accordingly, find that the defend ints were not guilty of negligence 
so far as relates to the condition of the ra Iway banks 

But It 1 as been very strongly uigcd upon me that the case of 
Smtthv Ihe London and Sot th Weatetn Railuaj Co (i)is in fact 
an authority to show that the condition of the railva} hank m 
this caee M as in itself conclnsiv-e proof of negligence In Smith \ 
The London and South II esterii Ratluay Co (•) tbecircnmstances 
were as follows — It was proved that the defendants railwa) 
pas ed near the plaintiff s cottage and that a small strip of grass 
extended for a few feet on each side of th© line, and was bounded 
by a hedge which formed the boundan of the defendants land 
beyond the hedge was a stubble held bounded on one side bv a 
road, beaood which was th© plaintiff sc ttag© About a fortnight 
before the fire, the defendants servants bad tnmme I the hedge 
and cut the gra«s and left the trimmings and cut gravs along tht. 
stnpofgras« On the niorniugof the fire the Company sser%aDt» 
had raaed the trimmings and cut gra«s into small heap The 
summer had been exctedinglv dry, and thert had been many fires 
' about m consequence On the daj in question sbortlv after two 
trairs had pas«ed the spot a fir© w as di«coi ered upon the strip of 
grass landformingpartof thedefendaiits property, thehresjiread 
to the hedge and burnt through it and cau^^ht tl e stubble held 
and a strong wind blowing at the time the llames ran across the 
fibldfor 200 jard<» crossed the lo d and set fire to and bnnitth© 
plaintiff s cottage Ihere was no evidence that the defendants’ 
engines were improperly con^tiucted or worked there was no 
e\ idence except the fact that the engines had recently pa^ cd, to 
show that the fire originated from them there was no evidenco 
whether the fire origioated in one of the heap-, of trimming's or on 
oiae other part of the grass by the side of the hue , bnt it was 
proied that several of the hiaps were burnt by the fire 

The Judge on tl e trial does not appear to have cl arged the 
jury, but a vedict was taken by consent for the plaintiff, subject 
to lea\ e re^en ed to set it aside on the ground that tl ere w a no 
evidence of negh"etice, to go to the jury A rule wa accordingly 

0)LR 6CP os «;c nEiCh LE CCP 34. 
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obtained in the Court of Common Pleas, and was after argument 
discharged TTpon an appeal to the Exchequer Chamber that 
decision was affirmed 

After a careful perusal of the report of Smiih v TJie London 
and South irestem Hatltcay Co ,G) I am of opinion that no one of 
the Judges before whom that case was argued would, even under 
the c rcumstances of that case, if sitting as a jury, have fonnd 
that the defendants were guiltj of neglieence But there being 
circumstances which ought properly to have been mentioned to 
the ]iirv as data from which they were to find whether there had 
or had not been negligence, and a verdict having been taken by 
consent at the time which would only be set aside if there was 
no evidence to go to the jury, none of the Judges considered 
him'^elf justified m disturbing that verdict 

But in tint case there appears to mo to be a particular negli 
genco of a material character, and w hich is not to be found in the 
present case I referred to the Leaps of hedge tnmmingsand cut- 
grass raked together ou the railwav bank It seems to mo that 
the Judges to that caso looked upon this collection mto heaps m 
the light of an active proceeding on the part of the Eailway Com 
pan} in a slight degree comparable to strewing petrolcnm or 
other inflammable mutter vloug the line Had these raked to- 
gether helps not existed I take it that ererr one of the Judges 
in Smith V Tin Jjon Ion and South H e-<ter» Haihcay Co W would 
have decided that there was nothing on which to ba«ea chargeof 
negligence 

In the Exchequer Chamber, the Judges make the following ob- 
servations Kellv, C B , said ' I think, then, thtre was nc^h* 
genco in the defc-ndants m not removing these tnnumngs and that 
tl ey thus liecamt responsible for all the consequences of their 
conduct ” ^lartin, B , said ‘ There was cv idence of the trimunno* 
bemg impropirly left by the side of their line, and that a 
spark from a passing engine fell on them nnd can«c(l the fre, 
i\ hich wa$ thus duo to the defendants* negligence " Bhckbnrn J 
said “ 1 have still some doubts w htther there w as nny evidenct 
tbattbtv were negligent, bnt as all other Judges nreofop»m» 
that incro was evidi nco that the} wen, I am quite content tl at 
tbo judgment of tilt Conrt below should loaGirmcd” Ho then 
goes on to aj “ I agno tint if th r hav l the land at the 
of the lino in their own occupation, Ihi \ ought to take all rtasoii 

( 1 ) I R, 5 C P Os S C lo l r Cb , I- r, 0 C P-, J*- 
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able care that nothing is suffered to retnam there which would HaUonl 
increace the danger Then comes the quechon, is there evidence j. 
enouch in this case of i want of that reasonable c.ire ’ It can — — 

hardlj be negligent not to provide against that which no one 
would anticipate I li u ^ no doubt that if the Companj , strewed 
anvthing verv intl immable, *5uch is to pat an extreme case, 
petroleum along tlio side of their line the\ nould be guilty of 
negligence 1 hi reasoning for the plaintiff is that the dry trim* 
inings were of an intlammibU character, and liLclv to catch 
fire ’ F irther on he says 1 do not say that there is not 
much in what is said witli respect to the trimmings being the 
cause of the injury, and not the st ite of the Ledge , but I doubt 
on this p'^int, lud, therefore doubt if there was evidence of 
tiegligeuce ’ Pigott, D sa\s Keatino, J , gays, that he was 
pressed watl the consideration that leaving some very inflam* 
enable substance along tbe side of the line where trains were 
frequently passing was some evidence of hegligence It comes 
to thi , Miat 111 a dry summer, with a knowledge of the risk of 
fire which mast bo caused, the defendants left heaps of com- 
bustible matter along the side of their lines, then, whether the 
fire did arise from those heaps was a question for the jury, and 
it seems clear that it either came from, or was at any rate in- 
creased bv, the heaps ” LcsO, J , savs , “ The heaps added to 
the iuten«itj of the fare, and thus caused it to burn the hedge 
and stubble 


On the whole therefore, I am of opinion that there is such a 
material diffs’^nce between the facts of this case and the case of 
Smith \ Th^ Lyndon and South tteslem Sailtray Co (1) that the 
latter is no authority binding cie to decide m favour of the plaint- 
iff bnt, on the contrary, except under its peculiar circumstances 
it is an authority upholding the decisioo in FoK^Lan % TaffYale 
Raihcay Co (2) 


I must, therefore dismiss this suit, and as the plaintiff wholly 
fails, I must dismiss it with costa but of course it will be in the 
discretion of the defendants whether they exact such costs 
From this decision the plaintiff appealed on tho followang 
grounds 




That the Judge was wrong in holding that the defendant Com 
paiiy had power to use locomotiao engines upon the Chord Line 


(1) L. n S C l*,93 8 C 5n Ex Ch t K 6C P 14 {2}5 n 1 N,6 9 
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obtained in the Court of Oommon Pleas, and was after argument 
discharged Upon an appeal to the Exchequer Chntnbor that 
decision was affirmed 

After a carefnl perusal of the report of Smith v The London 
and South Wosiern Jtailicay Go ,( 1 ) I am of opinion that no one of 
the Judges before whom that cose was argued would, even under 
the circumstances of that case, if sitting as a jury, have found 
that the defendants nero guiltj of negligence But there being 
circumstances which ought properly to have been mentioned to 
the ]urv ds data from winch they were to find whether there had 
or had not been negligence, and a verdict having been taken by 
consent at the time, which would only be set aside if there was 
no evidence to go to the jury, none of the Judges considered 
himself justified in disturbing that verdict 

Bub 111 tint case there appears to roe to bo a paiticuUr negli- 
gence of a material character, and which is not to be found m the 
present case I loferred to (he heaps of hedge trimmings and cat- 
grass raked togetlier on the railway bank It seems to mo that 
tlie Judges in that case looked upon this collection mto heaps in 
the light of an active proceeding on the part of the Zlailway Com- 
pany in a slight degree comparable to strewing petroicnm or 
other inflammable nmttei along the line Had these raked to- 
gether heaps not existed, I take ittliat o\ery one of llio Judges 
m Smith T. The London and South Weatern Railtcay Cu (^) would 
have decided that there was nothing on which to base a charge of 
negligence 

In the Exchequer Chamber, the Judges make the following ob- 
servations Kellj, C B , 6 aid *‘I think, then, there was ncgli* 
gonco in the def ndants in not removing these trimmings, and that 
they thus became responsible for all the consequtneos of their 
condcct ” Jlartin, B ,*!oid “There was o\ idonco of the trimmings 
being improperly left by tho sido of thoir line, and that a 
spark from a pn«mng engine fell on tliom nnd cnu®ed the fire, 
w Inch was thus duo to tlit dorendniits’ negligence/' Blackburn, J , 
said “ I have still some doubts whether there was nnj evidont^ 
that they were negligent, hnt as all other Judges are of opinion 
th it there was csidcnco that tlicj wen, I am quite content 
tho judgment of the Court below should bo affirmed ” Ho then 
goes on to saj “ I ngno Ihil ifthij have tho land at tho edge 
of tho lino m their ow a occupation, they ought to take all reason- 

( 1 ) I, i;., 6 C P , os , 8 0 In I * . Ch , 1- R , 0 C P , 1*. 
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such prccuitions are not used there i'»neghgeuLO in runuing the Halford 
locomotive's see Cran/f \ Ifammersmith Rmluay Co W A Com- j, 

panv IS bound t > u r tlie poiu rs givta to it not in *1 negligent 

manner — Bi ce v Great Eattem Satluay (7o,(l) Freemantlc v 
London ani North irc^tcrn Raili(ay Co (2) In the latter liso 
evidence ^ns civtn hv the dob ndints to show that the engine 
was so toiistriictid that it \\ i-. annece-.sar\ to use any safeguards 
0 { ippliaiues » Inch on behalf of the pUmtiS it was suggested 
might !ia% e prL\ cntid the accident , and it was there found there 
wax negligence m the part of the defondanU in not using such 
appliaViCes If a Compain hax not express powers given them to 
use lotoin tut iiigmts, they are liiblo for the itijuiy done by 
einploving them genenl w >rds arc not sufficient to give the 
puwtr — -Jo I n V Fii'iltnwg Katltcay Co (3) Ihe learned Counsel 
Went tlirough the Acts giving powers to the Kast Indian 
Radwai Compuiy 12 A 13 Vict, c xciii, 10 A 17 V^ict, 
c ccxxvi, 19 A 20 Vict c cxxi, 27 A 28 Viot^c clvi. , 
and contended that the) contaiued no ezpiess ptovision em' 
powering the Company *o use locomotives (Coucu, C J 
Ton ciniioi tike what is said witli refeience to the case 
of Jours \ Ftiahtuog Roilnaij Co (*) as applicable to sach 
a lino oc railwaj as this Macphepon, J — ^In /ones ^ Jesltniog 
i?ailtcay Co (3) the emploj inent of locomotives was never contem- 
plated by tlie Logi'latiire in giving the statutoiy powers ) Seo 
per Blackburn, J Tl e Eammersmtth Ratluay Co v Brand, (•i) 
where he 6a)^ (hat where there is nO express aiithoi it) to use on- 
glues, the Company might employ them , out on the terms of 
being liable for injury done by their use Seo also Rajmohun 
Bo^ev East India i Railwnj Co vrhoio it \\9S held that the 
erection of certain workshops, etc , near the plaintift's premises, 
on the ground tiiat the nuisance had been caused b) thorn in the 
reasonable exercise of poweis conferied on them by the legis- 
lature (MacpiiltsoV J — Id that casjo there was no necessity to 
erect the work-shops in the particular place whcio they were 
erected , they might have boon puv elsewhere Here the com- 
pany are obliged to run then engines ovi r the portion of the line 
whtiG the fire occurred ) In the caso of Rajmohun Bose v East 
Indian liatlieaij Co it IS said, “It caunot bo said that the 


(1) L E 16 F 1,63b 
(3) L tt 3 Q B 733 
(6) 10 B L R 341 


(») IOC B N.S 89 
( 4 ) Ii. E , 4 n L , 199 
(6) 10 B L E , 241 . *t p 252 
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near the plaintiff’s land withont being liable for injuries causeil 
by such enginesj unless caused by actual negligence on the part 
of the defendant Company 

That the Judge was wrong in holding that the defendant Com- 
pany was not guilty of negligence in the construction, manage 
nient, or ivorkmg of the engine which he fonnu ciiisod the fire , 
nor in the care and management of the banks of the railnny 
near the plainiff’s land 

ZIr Lone and J/r Phtlhps for the Appellant 
Hr Elans and Jlfr Macrae for the Respondents 

ilfr Phillips contended, that the defendant Company i\as using 
their line of riilway withont any such powers as would reuder 
them exempt fiom lidbility to respect of the damage complained 
of, unless there was ptoof of negligence on their part Tlie Com 
pany employs locomotive engines at its own risk , it lind no such 
o\pies3 legislative authority to employ locomotives as would 
make it ncces&ary for the pKinUS to prove actual negligence on 
the part of tne Company In The King v Pease (C the Company 
had statutoiy auihoiity to use engines, but that case shows that 
they Mould have been liable lor the nuisance caused, if then 
had been no such authority , or at lea-st they would liave liud to 
show that all practicable means had been taken to prevent it 
So in Vaughan \ The Taff I ah Raxluag C’o (2) In that case 
also the Company had legislative authont} to use engines, and 
had t ikcn precantions to prevent damage being done by employ 
mg them From that case it appears that if there had been no 
such authority the not taking all reasonable precaution to avoid 
accidents wonld bo a inoof of negligence, and the Compani 
would hii\e been li iblo (Couch, C J — It does not follow that 
anything short of the preciiitions thoro used would have been 
proof of uegligonec) It is submitted so from the ground on 
which the decision is given (Coocn, CJ— There must bo 
negligence in using the engines, or ncghgonce in using a badli 
coiistrnctod engine If it bo tieghgi iice not to use all the latest 
scientific appliuicts for preventing sjiarks, etc, tlio cise<'f 
Sjnilh V The fjondou and South Wedern J?aihrny Go "oul 
have been dccidid without considering wliotlier Icivinittho 
he ips of grass at tho side of the lino Man negligence ) All 
able precautions must bo u'-td, ami tho cases cited show that i 

m 4 D nod \13 ,30 (2) 5 I! and N 679 

(3) L IC5C I .058 O inEj Ch , L It ,0C F, ‘ 
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such proc uitions aro not used there ij> neghgento m running the 
locoinotires cpo Brand \ Uammrrsmith liatliLay Go (.■*) A Com- 
panv IS bound t > u i tlie powtrs giVLQ to it not in a negligent 
manner . — Bi coe \ Grcot Fa'^tem Railnay Co Freemantlc v 
Bonrfon and Aerf^i ITc teru Ratltay Co In the lattei c iso 
eridonco was .riven liv the deft mlaiits to shonr that the engine 
was so con'*iructid that it w i- unneces-'arv to use any safeguards 
ojappliani.es w Inch on behalf of the pUintiff it was suggested 
might hav e |tro\ ented the accident and it was there found there 
wa' negbgenci. n tlie part of the defendants m not using such 
appliarces If a Cumpan\ hn-» not eipress powers given them to 
nsi. locomotive engines, they are liiblo for the lujur} done by 
employing them genenl \v rds arc not sufficient to give the 
power — ■Joii’-ii V Fe'<Umoy liatltcay CoO) Ihe learned Counsel 
Went through the Acts giving powers to the J5nst Indian 
Railwav Compiti} 12 \ 13 Vict, c yciu, 10 A 17 Viot, 
c cvxxn 19 A 20 Vict c cxxi, 27 A 28 Vict , c clvi , 
and contended that the^ contaiued no expiess piovision em- 
powering the Company ’o use locomotives (Coucii, OJ — 
Ton cinnot tike what is said with r-feience to the case 
of Jons V Fediniog Rathiay Co(?) as applicable to such 
a lino ot railwa} is this ilACPHEcoN, J— In Joins \ Feshnxog 

Railtca j Co (3) the cmplo) inent of locomotives was never contem- 
plated b) the Legislature III giving the statutoiy powers ) See 
per Blackburn, J , m 17 1 . Uammersintlh Batbeuy Co v Bro«d,f4) 
where he sajsthat where there is no express authoiit^ to use on- 
glues, the Company might employ them , out on the terms of 
being liable foi injury done by Ibeir use Seo also Bajviohim 
-Bove V Cost J/ dia » Roiltoay Co W where it was held that tho 
erection of certain Workshops, etc , near the plaintitt’s premises, 
on the ground that the nuisance had been caused b} them m the 
reasonable exercise of powers concerted on them by tho logis 
laturo (ilACputusjv, J — Id that case there was no necessity to 
erect the workshops in the particolar place wheio they were 
erected they might have boon pm. elsewhere Here the com- 
pany aie obliged to lun thou ongmes over the portion of the line 
wheio the fire occurred ) In the case of i?ojmo/iMn Bose v East 
Indian Bailway Co it IS said, "It cannot be said that the 
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Go%ernment, simplj l>ecan«e m tho exercise of statutory powtrs 
it has taken tho land on payiug its value, can create a nuisance 
on it to the injury of the owner of adjoining land In Act VI of 
3857, Section 24, provision was made for cimpensatiou to persons 
whose land was taken, the original Acts of tho Company did not 
contemplate any damage to individuals, foi they did no^ give 
them auj coiapoii'ation Acts giv ing pow ers of this kind must le 
construed strictly against the Company, and hberallj in favor of 
the public — Parker yr Great Western Bailuay Co ,W Scales 'r 
PicAenngf ,(2) see also Clones v Slaffuidsktre Potteries l]ater 
11 oris Co The defendants were guiltj of negligence also m 
ke( ping the glass on the bank at the height at which it was the 
fact of the firo haring occurred by igniting tho grass goes to 
show that the evidence of tho plaintiff’s witnesses iu saying the 
grias was long is more correct than those of the defendants, who 
allege it was cut shoit 

Mr Lone on the san o side went at some length into tho evi* 
donee as to tho length of the grass the Company would be bound 
to keep It at such a lengtn as would be reasonably likely to pro* 
vent danger from its becoming ignited by passing trains, as it 
bad become ignited, it was a reasonable presumption that the/ 
h id not done so The defendants had dug a trench between tbcir 
promises and the plaintiffs since this damage occurred , though 
hi foro it had not been thought necessary to do so there was 
ovidoiice of negligence on the part of tho defendants 

Mr P\,ans, for the respondents, went at some length into tlir 
Acts under whicli theCompaiiy was empowered to construct tho 
line, etc , and especi illy J2 A 13 Vict c sciu , and contended that 
tho Company had power, under the provisions contained in tbo'O 
Acts, to run locomofivo engines oil their line The word "loci 
motives’ IS Used express]} in tne Subscription Contract (Jfr 
Loxcc — ’1 hat IS not in evidence m the case ) If, however, tliiro 
w< ro no osjircss mention of locomotives contained in these Acts 
b} giving powiP to coii'-trnct a railway of tlio sire and natare 
contimplatcd hy the Aits, tlu Lcgislaturo must lio prostinitsl to 
hav 0 intended tint power to iisp locomotives should ho included 
The length of tho lino and tlie inngintudo of tho works connectisl 
with it prctludo tho idea of its bcin,* worked without locomotives. 
Unless, therefore, thi I^cgislatiireliavowhollv failed focarr} out 

(1) 7 Si A 0 TSSintpyW (2) 4 tl i 413 1 «t p 

8L. R-,Ch, J23 
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thoir intention by word's, the Componv has power to u'^elocomotu e 
engine', and therefore, unless thorowas negligence on their pa t, 
they are not liable Tlie learned Counsel then contended on the 
evidence that the defendants had not been gudtj of any negligence 
with regard to thi con'truction of their riigines the evidence 
slioaid the\ were well constructe*!, and were similar to those m 
ordinary usi Taking the tt t of neghgtnee is in Blamires v 
27 p Zc«en\/ trr And ) orA Aire lailtcayCo 0) there "as no negli 
gence in this respect on the part r*f the Cuuipaiu Further as to 
the state of th® banks there nnsno negligence with regard to 
them : the lujuri done " is not of such a charactei as the defend 
ants could have contemplated ns the ordinary or likely conse* 
quonce to result from the nece'Siry use of th ir line, seo per 
Bovill, C J , in Sharp v Pocell (-) 

Mr lio rc in reply Cur Adi \ult 

The Judgment of the Court was delivered by 

Ootjcn, C J — The pi unt in this suit stated that the pi iintiff 
"as the owner of n bungalow and dwelling hou>^o, with stablea 
and out oflieea thereto adjoining, at Lharmatta, ml the defend- 
ants were possessed of, and 1 ad tho caro and nsauagemout of, a 
line of railway, called the Chord Lino, running near tlie said 
bungalow and premises " ith b inks belonging tlicroto and form- 
ing part of the said railway and were poseesstid of locomotive 
engines containing buruing substances, which engines woro used 
and employed by the defendants for the drawing and ptopelling 
of carriages, wagons, and trncks along the said line of riilway, 
yet by the negligence and improper conduct of the deftiidants 
and the want of due care and nirtnjgement of their said line of 
railway banks and engine' the dry gra«a winch was allowed 
and permitted to be md remain upon the railway and bank, be- 
came and were ignited by sparks of fire emitted from a locomo- 
tive engine of the defendants which with a goods tram attached 
thereto, was driven along the line of railway near to the plaint- 
iff s bungalow and premises without proper piec lutions being 
taken to prevent the expulsion of such sparks and fire from the 
engine }*o^TIF£Y, J , has dismissed tie suit, and this is an 
appeal from his decision 

I concur with the learned Judge in tho couclii'iou that it "as 
shewn tint tho defend ints had authority to u'-e locomotive 
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engines on tins part of the railwaj In fact the form of the 
plaint does not msc tins question, for if the defendants had not, 
ns «ns argued bifori, us theplaintilT’s Counsel, and I believe 
before PoMiux, J, also, anlhority (bj which I inenn legal 
authorit}) to use locomolivo engines on that part of the line, it 
was not necessary to make in the {ilamt the allegation of negli- 
gence which the plaintiff made Tht plamt is drawn, as it might 
be expected to be, on the supposition that the Eist Indian Rail 
ua) Companj bad, as I should think that everybody would con- 
elude that they had, authority to use locomotiio engines on the 
Chord Line It would be estraoidniar_j if they had not laivfnl 
anthoritj to do so and had only power to use the lino as the 
’'mall lino m England of the Fostiniog Railway was authorized 
to be used 

/ The real question in this taso is whether there was negligence 
on the part of the Railway Company or tlieir sen ants, and in 
considcnng this I cannot do better than quote the language of 
W illnms J , in Frcemantle v Th« London and North Western 
Bailuay Co/D in which the subject of noghgooco on the part 
of Railway Companies, m cases like this, was fiillj considered, 
and there u is a mos^ careful summing up of tho oiidoncc by 
the leiirntd Judge \\ illiaiiis, J , tftcrlijing down that it was 
necessary to proio ncgligenct*, *>a \8 ‘Now, gonlh men, it remains 
to consider wl at is to be regarded as nogligonco ou tho part of 
the Compiny for the consequences of which tlio^ are to bo held 
ie''pon’*ible Now, as to that, tho Company, in tho constniction 
of then t ngincs, are not only bound to employ all due can, and 
all due bkill, for the prevention of mischief accruing to the pro 
])ertj of others, by tho omission of «!parks or any otiicr esuat 
but tliej are bound to avail tbeiasolvts of all tho discoicric’' 
which ^tieTico bad put nithio their roach for that jiurpose, pn 
Miled that they aro such as, under tlio circumstances it is 
rcavonablo to require tho Companj to adopt ” Upon an npjdicn- 
tioci to the Court of Common I’loas for a new tri il in that tav , 
the leiriud Judges held that tho summing up to tho jury w is 
ijuito correct, and tliat no fault could bo found with it 

In a late r ca«o Sir 'Williaen I rle laid dow n the rule ns (0 rirgh* 
gpiuo In dtrlvLonlon and South ]\enlrrn Sailtray Ci 
that eminent Judge snnl “ A Rnilwaj Compnnv is bound to u*< 
the b( 81 pr< cautions in known practical use to eocuro the si^ety 
( 1 ) 31 L. J , N P c 1 1. (2) 2 1 A >. "S' 
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of their pis engers, but not overj possible precaution whiob the Halford 
highest scientific skill (iccordmg to speculitivo evidence) might j, j'' jj 
hive suggt. ‘•ted ’ In a still liter cisebefoie Ke iting, J — . 

mocl V K’orth t>tafford-}urr Ratbta/CoO ) — tho jury found that 
there had been no negligence on tlio part of the Companj, in the 
Omission of meins to prevent tho emission of spirks from their 
engines, the meins siigge'teil being such ns practical men stated 
vould impede the engines ind uonid not be effectual for the 
object TTiis I consider is the li\\ is to the Inbility of Iliilway 
Companies for tho omission of spirks or fire emsed by the use 
of their engines 


In tho present cisQ there certiinly is not evidence tint the 
engine, which wis used on tins occisioii, was negligently egn- 
sirncted md different from tho engines of tho best construction 
which aro non in use Tho witnesses show that it was in engine 
of the beat construction of the kind, and tint no appliances were 
otutted which, under the circum«tances, it would be reasonable 
to require the Company to adopt It appears to me that both m 
respect of the construction of tho engine nod tho mode in which 
it was used by the servants of tl e Company at the time, there 
was no e^ ulenee of negligence which would make them liable for 
the consequences of the firo 

Unt the Company are bound not only to use dno care m tho 
construction and use of thoir engine®, but il«o to u'e dne care in 
keeping the Ime of railway and the land belonging to them on 
eich side of it m a proper state This appears from tho case of 
r London and North TFeifmi Rmliiay Co (2) which is re- 
ferred to by PoNTli EX, J , m his Judgment, where it w ns sought 
to make the Railway Company linblo, not on account of any defect 
in the construction of tho engine or of not adopting moans to 
prevent tho emission of sparks or tho falling of live cinders from 
tho ash pan, but because the servants of tho Company had allowed 
dry grass to be on the land of the Company on Bach side of tho 
railway m what was alleged to be a negligent manner, and that 
thereby the fire was caused which burnt the plaintiff’s cottage 
Bovill, C J , in his Judgment m that ca«e, ®ays " Seeing that 
the defendants were using dangerous machines, that they allowed 
tho cuttings and trimmings to remain on the banks of their rail- 
waj, m a 8oa«on of unusual heat and dryness and for a time 




(l) 4F AT , 10j8 
92 


E R B C P , *v p IOC 



730 


SUIT AGAINST EAILWAT ADMINISTBATION 


Halford which, under these circumstances, might he fairly called un- 
j. j reasonable, and that thoie was evidence from which it might 
*— reasonably be presumed that their engines caused the ignition of 
those combustible materials, and th'it the fire did in fact extend 
to the cottage, I think li is impo Bible to say tliat there was 
not evidence from which a jury might be justified in concluding 
th it there was negligence as regards the plaintiff, and that the 
destruction of thocottage in which the plaintiff’s goods were was 
the natural consequence of their negligence ’ 

Now, m considering whether there was due care in keeping the 
land of the Company on each side of the railway lu a proper stale, 
w e must keep m mind (as is said by Bovill, 0 J ,) that if the 
Company are using an engine which emits sparks and causes a 
risk of fire, it is incumbent on them, although they may be 
entitled to use it, to keep the line of railway in a proper state 
with reference to such danger ^Ve h ive therefore to consider 
whether, on the evidence m this case, tlie plaintiff has shown 
that there was negligence on the part of the servonts of the 
Company in the manner in which the gra's had been cat and the 
state m which it had been allowed to remain up to the time 
when the fire happened 

The plaintiff s witness, Aboo Khan said that "when the grass 
was cut, about two feet from the root were left and the top only 
was cut "When the grass was cut, it was about the height of a 
man It was cat to thatch bungalow, and for what other par 
pose I don’t know ” In anothei part of 1 is evidence he said 
"The railway gnss has been cut about two months before th® 
fire , about 2 feet were left , the top was cut off It was dead, 
and was dry grass ” The next witness, the Mallee, said, tl at 
" the grass was jungly grass — straw stumps of jungly gra«s, of 
Avhich the top had been cut off about 2 feet was the height of 
the stumps ” The other witnesses, for the plaint ff Enlokee, 
Jeetim Mundle, and Doolub Roy, all depose to the same effect 
In fact there was a similarity m tins respect m the evidence of 
the plaintiff’s witnesses, which is not at all unusual in this 
country 

A witness for the defendants, the engine driver, «aid," the 

grass was from six inches to a foot high ” Browsmith, the 
guard, spoke of it as about two feet high As to him, part of 
his evidence is such that it cannot bo believed 171160 he spoht 
about the fire, he wished it to bo believed that it had actually 
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broken out before tbc tmin arrived it tlio spot That pirt of Halford 
bis oTidenct IS to in^ iniiul, utterly nntrijstwortliy It is, bow* ^ i*^Ey 
ever, possible that when bo spoko of tbc height of the grass, he — — 

■was sayiug ^hit be bohc^cd to be trno 

Mr Robert'!, a very Ilnport 1 lltwltne^s, the gentleman who had 
charge of th it part of the lino, slid on this subject,—*" at the 
time the fire took pi icc the grass on tho R uhvay Company’s laud 
was from «!is to eight inches long is far as the fence On tho 
steep slope, it was six to tight inches long On the right slope 
it was eaten down hj cattle Iho grass on tlie embankment 
had been cat before,*— about a fortnight before I don’t know 
personallj who cut it I had given leaio to inv Baboo to cut it ” 

Tne Baboo was not called. It woiildhax o been more satisfactory 
if We bid heard what he had to say But Mr Robeits appears to 
me to be a gentleman whose evidence may bo fully trusted, and 
PoNTirBN, J , remarks in hts Jodgment, that he did not appear to 
bo in any way hostile to the plamlitf It would not be right to 
infer from bis being a «er\ aot of the Railway Company, and bold 
mg the pohitioa which he did at this time, that his evidence is 
given more in favour of the Railway Company than he justly 
bilieiod it should be I place considerable rolianco on wbiit 
Mr Roberts has said Then Mr Prestage, who is a gentleman 
of coQsidetable experience and whose evidence on this matter is 
from his position very valuable, says, that "the Railway 
Company could not engage at reasonable cost to keep the hank 
free from grass ” He showed that the question is at what height 
ithc grass should be allowed to remain after it has been cut, and 
i said that on his railway the grass would be left at from six to 
* eight inches in height This is what Mr Roberts speaks to, and 
IS the height at which m my opinion it was left it this place 

There is another witness whom I Iiavo not yet noticed, who 
may help us in coming to a conclusion on this point, — Mr 
William Halford, the brother of the plaintiff, who wont to the 
place fi\o days after the fire It occorred on the 24th of March, 
and he says 'that he ainved at the place on tho 29tb Howl 
think it cannot ho supposed from the evidence in tho case that tho 
fire had burnt the grass on the lino of railway m eiery plico 
so completely that if, is the plaintiff’s witnesses say, it was left 
two feet high, there would not have been on some parts of the 
bank,— perhaps not close to where tho plaintiff’s bungalow had 
been, but m other parts,— grass of that height It is not likely 
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that in cutting the grass they would only leave that part of it 
which was neai the bungalow, and where the Sre happened, two 
feet high and cut it lower in other parts It appears to me 
improbable that if, on the 29th of March, when Mr William 
Halford went to the spot, there had been any appearance of the 
grass having been m the state which the plaintiff’s witnesses 
describe, he would not have noticed it It is possible that he 
might not, hut it appears to me improbable that when he came 
down to look at the effects of the fire which had destroyed his 
brother’s property, and which would be immediatel} supposed 
to have arisen from an engine on the railway, ho would not have 
obseived any appearance, if there were any, of negligence on 
the pait of the Railway Company in the state m which the grass 
had been loft He said fairly that he did not recollect noticing 
anything of the kind He said ‘^Tho cleared remains winch I 
saw at the railway premises appeared to me to have been gross, 
I don’t recollect wliat was tlio length of the grass which was not 
burnt There was no appearance of uiy grass having been 
burnt on tho road As far as appearances went, it appeared 
that there were two distinct fires altogether, one on the railroad 
and another on our premises ” This agrees with the evidence 
that there was a portion of land, where tho road was, which was 
freo from grass, or on which the grass was so slight that there 
would not be any appearance of fire It appears to me therefore 
that Mr William Halford, in the absence of any lecollection of 
tho appeaiaiice of the grass where it had not been burnt, 
confirms the evidenre which Mr Roberts gave as to the state m 
which the grass was left It was incumbent on the plamtiff, 
who charges that the fire was caused by the negligence of the 
defendants, to satisfy the Court that there was ncghgenco And 
if the ca«e is left in such a state, and the evidence is so evenly 
balanced, that it is impossible for the Court to say that there 
was negligence, wo should not be justified m making the 
defendants liable We most be satisfied that they were guilty of 
negligence before we c m m ike them liable for the consequences 
of tho fire, however unfortunate that may be for the plaintiff 
Wo cannot help sj mpathizmg ti ith a gentlomau who has «iuffered 
a loss like this but still wo mnst seo whether it is made out by 
tho evidence that there was negligence on the part of tho 
defendants I think it has not been made out 'Iho evidence 
( does not satisfy mo that the grass avas left m the state which is 
I described by the plaintiffs witnesses or m a state other than 
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whit Mr Prostngo siys it might fairly and reisonably be left 
And the fict tbit ne ire isked to roierse the decision of the 
Jodge who tried the case, tniist not bo loft out of coneidention 
Upon the u hole, theieforo, after carefully going through the 
evideuco in this cnsc, ind considering it, I nm unable to say 
that the deci'-ion of Pontuix, J., is wrong, and I think that the 
appeal ought to bo dismissed with costs 
Appeal dismxsoc/l 

Attome} s for the Appellant Mei'tn Berners, Sandersem, 
and Cpfon 

Attorneys for the Respondents JUIessrs. Ghanntrell, 
Knotcles, and Roherts 
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APPELLATE CIVIL 

Before Couch, 0. J., and fAoijd, J. 

TAPIDAS GOVINDBHAI (Atpillant) 

V. 

IHE B B AC I RAILWAY COMPANY (Respondems) * 
THE B B A C I RAILWAY COMPANY (Aipellants) 

V. 

TAPIDAS GOVINDBHAI (Respondent)* 

Land iakenupfar Raihiay Company— Damagraeaxtaed to adjoinxny landt— 
Separate rail tjhen matnlaxnabh — CompenwUon — Act TJo/18 7 
^Vhen land is taken up lor a Railway Company uuder Act VI of 1857 
the owner shnald claim fur all damages hkely to be caused to his adjoin 
mg lands bj the works of tl c CompaDj , and no suit will lie for damages 
BO caused if they could reasoiubly bare been foreseen at the time of the 
tixingof compen'‘atioti 

hethcr such damages could reasonably hare been foreseen or not is a 
question of fact to be determined by the lower Courts 
These were cross Special Appeals from the decision of W Ucmtee, 
Acting Judge of the Koiikan District at Tliana, in Appeal Suit 
No 173 (if 1868, reversing the decree of the Munstf of Bissein 
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1869 
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Special appeals Nos 74 and S4 of 1869 
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Tapidas Govindbhai sued the Bombay, Baioda<L Central India 
Baihvay Company to recover damages caused, from the }e ir 1[!63 
to the year 1866, to the fields and ciops of the plaintiff by reason 
of the defendants having failed to piovide a pioper passage for 
the waters of a certain creek 

The defendants’ railway adjoined tlie land of the plaint ff on 
tho eastern side, and, when the rams came doiMi, led to a vast 
accumulation of the creek waters which were thus throivn back 
upon tho lands of the plaintiff and caused the injniy complained 
of 


The defendants pleaded, inter aha, the law of, limitation as to 
the damages that accrued for tho first three years, that cuherfs 
and openings had been provided where necessary, that the hue 
had been constructed under the sanction of Government, that tho 
suit was not maintamable against tho Company, as it had not been 
provided m the Act incorporatiug the Company that they shoold 
be responsible for such damages 

The Munsif of Basseui rejected the claim, but in oppeal the 
Acting Distuct Judge reversed Ins decree, and awarded to tin- 
plaintiff Us 297 8 for injury to tho crops of 1806, together uith 
Ils 0 4-6 for expenses incurred by the plaintiff, on the grounds 
stated at length in appeal No 88 of 1868(i). Tho District Judge 
rejected the claim of the plaintiff for tho injury caused to his crop» 
for the preceding years The following is an extract from tho 
finding of the Judge in Appeal Suit No 38 of 1868 — 
•^Although I have held that the plaintiff cannot claim a servitiido 
from the Railway Company’s land, nor demand that in outlet for 
this water should bo made through thoir line, still I think b0 
can claim damages for the injury which lias been shown to haie 
been caused to his crops through tho negligence of the Rat/tsaj 
Company in omitting to provide sufficient waterwaj at this spot 
in the construction of their line It has been urged that accord- 
ing to Section 24 of Act VI of 18o7 the cornponsation 
awarded to tho plaintiff for the land that was one" h>s and 
is no« the Company’s must ‘mcludo onj dam ige winch may be 
unstained by any of the persons interested therein in respect o 
any adjoining land held therewith,’ and tint this f ict must 
stitute abar to tco Uaim, Imiin the cast of Laiirencr ^ Great 
Korthern Eatltcay Company,Cl) where b\ the constroction of the 


(1) S A >0 81 otisrs 


(2) 20 L J Q B *’33 
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mlway, witliout snfiicient ojiomngs, the flood watcr'^ could not Tapidas 
sprend thern'clres as formerly, but were penned up and flowed 
over a bank upon the plaintiff’s lands, it w s held that, B B & o i 
though there was uo c\pre8« clnnse m their Act obliging g 0 j 
the Hallway Company to make openings for flood waters in Ky 
tl it d strict yet that an action would he against the Com- Tapidas 
pant for the injorv to tlu plainliff’s lands, and that, though GoTmdblia 
the amount of compensation awarded covered all damage 
known or contingent by reason of tbo construction of the 
lailway on the lands purchased, and all other damage arising 
from the con'-truct on of the railway at other places, which was 
apparent au I capnhlc tj lemg asierlained and estimated uhen the 
corrpen‘>aliOfneaa airarded, }ct that i< did not include any con 
iingent and possible daviaqe ichich migfit anse aficiicards by the 
works of the Company at other places nhtch could not have been 
fureteen b\ the aibitrator Now, in the case before us, although 
the flood waters of tl t two years in question were unusually large, 
the evidence shows that these floods have occurred more or less 
to each rear, and caused damage to the crops sown lu this land 
in each year, until the Railway Company recently made an outlet 
through that part of their hoe, ostensibly to carry off tho water 
that stagn ited within their own hii its, but just as probably to 
obviate tho damage caused by the flood to the crops of the ad- 
joining laud for want,of in outlet , at anv rate nn outlet exists 
now which did not exist when the damage in question occurred, 
and as the damago could have been obviated, as is proved by tho 
plaintiff’s witnesses, by tho construction of an outlet in the first 
mitance, I think I mu‘“t hold that this was a contingent unfore- 
seen damage for which no provision was secured by tho Govern- 
ment frooi the Railway Companj, and which therefore was not 
coieredb} the amount of compensation awarded to the plaintiff, 
and that the Company have, by a negligent exercise of their 
statutorj powers, and by a disregard of the maxim Stc ulere tuo 
etc , rendered themselves liable for tho damage sustained by the 
plaintiff ns a result of tl eir negligence — (Addrou on 'W’rongs, 

Chapter XVI) Ihe pi iintiff, therefore, has a right of action” 

Tlio Special Appeals wore heard this day before Cocen, C J, 
and Ltoan, J 

Green (with him ITmtar) for the Appellant, m the second 
appeal (and with him jS'/iantaram Harayan) for tho Respondents 
in the first Theso damages should have been claimed and 
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determined at the hmo TFhen the amount of compensation for the 
plaintiff’s land taken for the Company was fixed undoi Section 24 
of Act VI of 1857, smco floods are of annual occurrence, and the 
damages likely to bo caused by them could have been foreseen 
and estimated. That is the piinciple deducible from the cases 
decided in England under Section C3 of the Lands Clauses 
Consolidation Act (8 and 9 Viet, c. 18), and that section does 
not materially diffci from Sections 24 and 25 of Act VI of 
1857. 

N'anahhai Hartdas for the Appellant in the first appeal, and 
Respondent in the second Whether the damages were foieseen 
or not 13 a question of fact, and tho Judge has decided that they 
were unforeseen. 

Couen, CJ — In Chavibeilatn V. The West-End of London 
and Crystal Palace Ratluay Company , Lord Chief Justice Erif 
observed * '* It is welKknown law that under these statutes a 
party must make one claim for damages, once and for all, for cl! 
damages that can reasonably be foreseen, and have one inquiry 
and one compensation.” The question therefore which the 
Judge ouglit to have determined in this case was, whether at 
tho time tho compensation was awarded for the land taken the 
damages to the ad 30 imng land could reasonably have been fore- 
seen If they could have been, the only mode in which the 
plaintiff could have obtained compensation tfould have been by 
the aw.ard under Section 24 of Act VI of 1857, and the decree 
therefore ought to have been for the defeidant, but if the 
damages could not reasonably have been foreseen, the decree 
ought to have been for the plaintiff, since the compensation 
awarded for the land would m that case bo no bar to the present 
sjjit Noiv li 2S really a qaoeiiOB o! iact whether the damaijes 
could have been foreseen or not Tho language cf the Jndgo 
below, however, docs not amount to a finding on tho point ; since 
ho says— “ I think I must hold that this was a contingent nn- 
foreseen damage for which no provision wag secured by thi 
Government from the Bnflway Company.” He does not say 
that the damages conld not have been foreseen Tho finding is 
not to my mind sufficient. Wo should be justified in deciding 
the case if the evidence was of such a nature as that it could 
not have supported the finding at all ; but I am not prepared to 
say that such is the ea«<e hero. 


(1) 32 L J Q B , 173, 178 
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Wo niu«t, theroforo, conBrm that portion of the decree appealed Tapidas 
agnin'it in suit Nu 7 1 of 1869 with costs, and reverse that por- 
tioii of the decree appLaled against m suit No 84 of 1869 , and B b 4 o i 
remand the case for retrial with reference to tho above obser- q b^&o I 
vation« Ey 

Decree reversed and case remanded Tapidas 

OoTindbhfti 


The Indian Law Reports, Vol. XXVn. (Bombay) 

Series, Page 344. 

PRIVY COUNCIL. 

Prlsent — Lord Macmghten, Lord lAitdlei/, Sir Aithur 
irtZi?on, and Sir John Bonser. 

THE GAEKU^AH SATtKAR OF BAJtODA 

AND ANOTHER, DEFENDANTS 

V. 

GANDHI KAOHRABHAI KASTUBCHAND, pLAiNTirr 

Eatltray Company — Negligence tn eonelrucltou 0 / Itatli ay—Sutlfortlamage 1002 

to land by caneing vater to flood »l— JndisM JRatliraye Act {1\ of 1890) 

Necltoji* 7 12 — Acting tn ezeest of $latulory powers %n conairvehon o/pgi,niary, 10 
liatltcay — Suxi for damages 

The defendants, by the neglfgent coastractxon of a Jlailnay made in ex- 
ercise of their powers under the Indiau Railways Act (IX of J890) caused 
the plamtilT B land to be flooded in the rainy season and consequently 
damaged That Act provides that a soil shaft not lie to recover compen 
fiation for damage caused by the exercise of the powers thereby conferred, 
but that the amount of such compensation shall be determined in accord 
ance with the Land Acquisition Act, 1870 
Held, it being shown that the defendants had exceeded or abused tbcir 
statutory powers, that the plaintiff s remedy was by suit for damages, 
and not for compensation under the Act 

Statutory powers uuder such an Act are to be exercised with ordinary 
tare ona skill and with some regard to the property and rights of otberv 
they arc granted on the condition sometimes expressed anu sometimes 
understood — expressed in the Hallways Act of 1890, but if not expressed 
always understood— that tho undertakers “ shall do as bttlc damage as 
possible 111 the exercise of their statutory powers 
93 
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The Ga«kwar I^a^crencz x Great NorO em Radvaij Company W Broadlentx Imperial 
SarVai of Gas Company ( ) Bagnnll v Lonion and Noril Western Bailicay Com 
Baroda pany (3) Bidet v Afe<ropoI»ta» Ratltiay Company (*) and Oeddis t Pro 
GandLj P^’otora of il e Bai n Reservotr W) referred to 

^stur^cLand Appeal from T. tlocree (12tli Pobruiry, 1900) of the High Court 

at Bombaj , which affirmed with modiCcations a decree (17th 

April, 1899) of the Sobordmate Judge of Ahmedabad in favour 
of the respondent in a smt m which he was plaintiff The suit 
was brought for damages for injury alleged to haiebeen caused 
m 1894, 1895 and 1896 to the plaintiff’s fields by the negligence 
of the defendants in the construction and working the Tiram- 
gam hlehsana Railway, which was owned by the first defendant, 
the Gaekwar of Baroda, and had since it was opened been under 
the control and management of the second defendant, the 
Bombay, Baroda and Central India Railway 

The plaint, filed on l7th Juno, 1897, alleged that the plaintiff 
was owner and occupier of certain fields near and in the village 
of Kokta under Viramgam, that the Gaekwar of Baroda lo or 
about 1891 cansod to be constructed and opened for tnffio a 
Railway Iv^e between Vir'ungam and Wehsana, a portion of which 
line wis on an embankment and lying within the village of 
Kokta, that the second defendant had worked and managed the 
said Railway line under an agreement of 17th Jane, 1893, made 
between the Government of the Gaekwar and the second defend 
ant, that in thocourseof constrocting the Raihraj the defendants 
made on each side of the embankment between Dabhla, some 
four miles north of Kokta, and Kokta, excdvation® or burrow 
pits from which to 'upplj the earth necessary to make the em 
banUment for tbe line , that the burrow pits when first made had 
divisions of earth between them, but from tho neglect or other 
acts or omissions of the defendants, such diiisions weie removed 
or destroyed or washed away, bo that such burrow pits formed 
continuous iiatei courses or gutters on each side of the embanh 
roent, extending at least from Dablda to Kokta, down which m 
tho lamy season the water flowed , that prior to the construction 
of t\io said Railway, during the rain^ sLuson, the surface water 
from the Milages of the fiist defendant, the Gaekwar of Bar)ds, 
in the Kadi Pargaiia, lying to the uoith of Kokta, passed 

tl) (1851) 10 Q B 643 (2) (18 j 7) 7 D g M I 0 , 436 

(3) (1861) 7 n IN 423 (1862) 1 H A C 5U 

(4) (1867) L R , 2 E A I App . 175 (201) (5) (1878) SAC 430 (45;.) 
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ward from Kanana to Clmiothii and thonce away to tho -west Th^e Raekirsr 
and never reached Koktaj but after the construction of the Rail- Baroda 
wi) embankment ^\h^ch ran between Chanotlna and Kariana, 
and in con iqueuco of the insnfticioncy of the cnhcrts and water- Eachralhaj 
wais proiidtd by the defendants, and m con^oquenco of their 
negligence in pt minting the formation of the said gutters, the 
flow of such surf ICO wator had been alttrcd and it now was dis- 
charged ind overflowed on to tho pluntiff’s fields at and near 
Kokta that in con^equenci. of the flooding of his land the plaint- 
iff had bien compelled to relinquish some of lus fields, had 
had to Sell otliers at small prices, and tho remainder had for the 
mo-'t pa-t become incapablo of cultivation and the crops raised 
on them had suffered material damage 

The plaintiff therefore claimed as damages Rs 29,050, and 
prayed also for an injunction and decree directing the defendants 
to make irr ingeinents by which tho ram-water id the monsoon 
should pass by Kanana to the west as it formerly did and should 
not cause injury to the pi untiff’s. fields 

The defcDdants, in their written statement, denied tho plaint- 
iff’s allegations as to the damage and put him to proof of them 
They also pleaded that if the plaintiff has suffered any damage 
he should bavo proceeded m accordance with tho provisions 
of the Indian Railways Act (IX of 1890) and not otherwise, 
and that the suit was not mamtainable , that under the provi- 
sions of Section 10 of the said Act the plaintiff was debarred 
from bniigiog his suit, that if tho plaintiff had suffered 
any d image, such damage could have been foreseen, and 
should liavo been assessed under the provisions of Section 
10 of the said Act and the Land Acquisition Act (S of 
1870) , that any damage was caused by the heavy rainfall and 
that such rainfall being due to the act of God, the defendants 
were not liable , that tne salt was barred by the Indian Easo- 
ments Act (V of 1882), and that the line of Railway having been 
constructed with all such accommodation works asm the opinion 
of the Goveinor-Gencral m Council were necessary and suffi- 
cient under the provisicns of the Indian Railways Act (IX of 
1890), Section 1 1, the Court bad no jurisdiction to grant an in- 
junction 01 pass a decree as claimed by the plaintiff 

The issues raised these defences 

The Subordinate Judge oi Ahmedabad found that the damage 
had been caused to tho plaintiff’s fields by the negligent and 
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The Gaetwar caieless construction and management of the Viramgam-Meh- 
^Baroda^ Sana Railway, and by the burrow pits that had been made to 
V supply earth for the embankment having been permitted to 

become channels through which the water Sowed southwards, 
Castnrchand and held that the plaintiff was not debarred by any provisions 
of the said Acts from maintaining hia suit He gave the plaint- 
iff a decree for Rs 17,507-6-8 and ordered that the defendants 
should within six months raise a constrnctionon their line to the 
north of Kokta, and make the necessary arrangements to pre- 
vent the water goiog to the gutters, side-cutttngs and trenches 
of the Railway, and flooding the plaintiff’s land 

From that decision the defendants appealed, and the High 
Court (Parsons and Ranade, J J ) varied tho decree of the Sub- 
ordinate J udge only as to the amount of damages, gu mg a decree 
for Rs 12,132. Jn other respects they confirmed the decree 
of the Lower Couit 

As to the qnestioa that the suit was not maiataioshle; the 
High Court said 

Paksons j —The next objections taken, on behalf of the defendants, 
nra based ou Sections 10 and 1 1 of the Railways Act It was argued that 
compensation should have been asked for under Section 10, and that the 
present smt will cot lie The answer to the argument depends on the 
answer to be given to another question, namely, in doing what they hare 
done in the present case have the defendants been exercising the powers 
conferred on them by either Section 7, Sectnm 8 or Seotion 9 of the Act? 
Sections, 8 and 9 bai e no application and can be disregarded Section 7, 
clause (a), gives the power to make embankments, culverts Ac 
compensation, howCTcr, has been awarded in respect of the exercise of 
these powers Clause (6) gives power to divert and alter the course of 
rivers, brooks, streams or water courses, or raise or sink the level thereof 
m order tho more conveniently to carry them over, or under or by the 
side of the Railway The defendants haie not exerciaed these power«, 
because, as found by the Subordinate Judge, no water course exists, nn 
it is the How of surface water only that has been obstructed and diverted 
Even, however, if it be assumed, that the course of flow of tins surface 
water from Eariana to Chanothia and thence westward amounted to a 
water course, I fail to see how the act of the defendants m allowing the 
water to flow for some four miles by the sides of their line and then dis 
chafing it on to the land of the plaintiff can bo said to have been an ci 
ercise of the power conferred by thi'i clause It was cvidentlj not the m 
tention of the contractors of the lino to so divert the flow of water They 
intended that it should flow, as before, lo tho west, and for that pnrpo e 
they made a culvert in tho embtnkincnt at Dabhla This apparent/ 
atiswcrcil its purpose, liecause for some years w e find no compl«>"t was 
made, and the water wos not turned sonlh The cause of the divers on 



D\’UArrES TO LANDS ADJOINING BAILWAT LANDS 7J<1 


evidentlv wn® the negligence of the defendants iii Rllowing the excava 
tions on the sides of the line that had been made to supply earth for tho 
embaokmcn to btc\ me channels for the watci to flow southwards Had 
it not been for tlu< negligence it ii clear, ns I hare before said, that nil 
the water that hiid ntiiially |n«sed through the culrert would have pur 
sikhI its original coiir-e and nlthongh there might hive been an ai.cuimi 
lation of water on the ea t of the line th»t unless very large, would not 
have flowed down south Agiin Section 10 can only bo applicable to dim 
ago which wa' the reaiilt of the exercise of the power and could have 
been foreseen Here the power exercised was the erection of an embank 
ment and the making of a culvert This did no miury, it might 
reasonably Invo been supposed that the culvert had been made sufRciently 
large to carry off the water The chief if not the sole, cause of the injury, 
namely, th it the aide trenches were allowed to become nat-r courses was 
quite unconnected with the overcise of any power conferred by Section 7 
and was ihe result of nogligcuce, that could not have been foreseen the 
misehief probably growing worse only gradually jear alter year 

I am, therefore of opinion that the present is a case m which the plaint 
iff could not have asked for any componsatiou under Section 10 and that 
the BUit IS not barred by it 

It IS a little difTieuIt to understand the ground of the objection taken, 
that the suit would not lie having regard to the terms of Section 11 of the 
Act Tint section says that a Railway Adminulration shall make snch 
accommodation works ‘ as will, in the opinion of the Governor General m 
Council, he sufficient at all times to convey water as freely from or to the 
lands lyuig near, or affected by, the Railway as before the making of the 
Railway, or as nearly so as may be There may be force m the argu 
ment that the law has thus left it to the Governor General m Council to 
decide upon the sufilcioncy of the works to be erected for the purpose 
specified, and that the person, whose lands might be affected by insufli 
cicut works, must applv to thatauthoiity for redrees’and could not sue in a 
Civil Court either for damages for what he alleged to be the result of in- 
sufficient accommodation or for an orderdircctingadditioual works to be 
constructed but this argument cleirly cannot apply to the plaintiff 
The purpose stated in tho section (oi which the works are to be construct 
ed 13 to convey water as freely as before from, or to certain lauds, and 
the aggrieved person is the owner of those land^i The lands of the 
plaintiff, before the making of this Railway, had tho water from Kanana 
conveyed neither to, nor from them He could, therefore, have made no 
application in respect of them There is no nrovision in tho Act for 
recovery of compensation for damago caused by the construction or non 
construction of the works enumerated lu this section. If, therefore, 
persons ivho own lands other than those mentioned in the section are 
injured their remedy must bo tlio ordinary one by suit, and there is 
nothing m the Act winch bars this remedy, still less can thero be any bar 
to the prcaont suit, m which the plaintiff alleged and Ins proved injury* 
uot 80 much by the construction or non construction of accommodation 
works as by the construction of the Railway line itself generally, and 
especially by the negligence in that the lino was allowed to become a 
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The Gaekwnr cliaonel for discharging on to his land water which, before the construe 
Sarkar of tion, never carae near it 
Baroda 

t) RiViDE, J — The fact of negligence being thus proved, the qaestioii of 

Gandhi law, whether plaintiff was entitled to bring this suit for damages and in 
^sturchand M^rictions, has nest to be considered It is quite plain that, if there had 
— _ been no proof of negligence and the injury had been the unavoidable 

result of the proper exercise, by the Railway Cotnpauy, of the powers 
vested in it by law, tlie defendants would have been protected from any 
civil suit, even if damage had resulted from the exercise of that power 
Section 10 of tho Act expressly provides that as little dapiage as possible 
should be done in the exercise of powers conferred by sections “ 8 and 9 
and that a suit shall not he to recover compensation, and plaintiffs 
remedy would obviously be to apply to the Governor General in Council, 
who alone is vested with control over these matters. If special or larger 
accommodation works were needed, that relief also could be claimed only 
under section 11 or under section 12, but by means of an appeal to the 
i-ame aiitliouty The case is, however, alteied when the act, which has 
caused the damage is not tho result of n proper exercise of the powers 
conferred, but is due to the neglect or carelessness of tne Hadway Com 
pany in the execution of us powers The distinction has been well 
illustrated in the case of accidental fires caused byaspaik ^Vherethe 
damage done by tho spark was not shown to have been the result of neg 
tigence, the Company was held not to be liable tbe reason assigned being 
that when the Legislature sanctioned and authorised tho use of a parti 
cular thing, and it is used for that purpose, the sanction carries with it 
tho consequence that, i( damages result from it, the Company is not re 
sponsible Vattjhnnv Taff Vale Itatlwaf/ Company (1) ani Salford t Tha 

Eusl Indian RatUcay Companyi^) But whore negligence is proved m 
the lu itter of a firo caused by the spark, the damage done was held to be 
actionable Action lies even for authorized acts if they are dono neg 
hgentlj If the damage conid have been prevented by tho reasonable 
exercise of powers conferred, it was held to be a caf-e lu which an action 
can bo maintained The decision in Rylanihv Ji’fefc/ier(3; may also be 
consulted with advantage on this point Applying this pnociplf. the 
defendants in this case are obviously not protected, as tho dainag®^® 
proved to be tho result of their Agent a carelessness uud neglect Neither 
Section 10 nor Section 12 of the Railways Act prevents such a suit n 
the present case, the Governor General in Council has expressly penu't 
ted this suit, as one of tho parties is His Highness tho Gaokwarof Raro^ 

and it IS not likely that this permission would have been granted if t *® 

Government had been satisfied that other relief could be given t® I 'C 
plaintiff under the provision of that Act I, therefore, agree wit 
Mr Justice Firsoiis on both tho points raised in this appeal 

F Balfour Browne, K C , and Maxjne for tlie Appellants 
J Jardint, K C , and Kenyon S, Parker for the Respondents 

(1) (18o0) 5 n ft N 679 (2) (1874) 14 B L B I. 

(3) (1668) L. R , 3 E ft I App , 330. 
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T]j 6 contentions on bclinlf of tlio nppellants -iro sufficiently The Gaokwar 
stated in tlieir Lord«lup’s Judgment The Indian Railways Act 
(IX of I8O0), Section 10 and II, was referred to r 

Counsel for the Respondoiils were not heard Kachrabhai 

The Judgment of their Ijordsliips was, on tho lOth February 
1*^03, delivered bj— . 

Lorn IIacnaohtev -—The respondent, who was plaintiff m the 
'Uit, js the owner of lands in the village of Koktn and its neigh 
bnurhood He complained that smco the making of the 
lloheana Yiranigam Railway his lands had been dooded in tlie 
rainy season The Railway, which was constructed by the 
Gaekwar of Baroda, was finished m 1891 Ever since it has 
been under tlie control and inanagement of the Bombay Baroda 
and Central India Railway Company, by whom it is still worked 
The respondent brought hts snit agimst the Gaoknar with the 
consent of the Governor General lu Council as required by 
Section 433 of tbc Civil I’rocediire Code and also against the 
Railivay Company His cose uas that the mischief of which ho 
complained was occasioned by the oogligcnt manner in which 
the works of the Railway had been constructed and maintained 
Be claimed damages and an tnjaoclioo 

Tbc Subordinate Jndge of Abmedabad and the High Court of 
Judicature at Bombay both found in favour of the respondent on 
the question of negligence and concurred m awarding damages 
and an injunction, though the damages assessed by the Suboidi- 
nate Judge were redneed in amount by tho High Court Both 
defendants appealed to His Majesty But the Railway Company 
did not lodge a case or appear by counsel to support their 
appeal 

The concurrent iindiug of the two Courts was hardly disputed 
before this Board The negligeuco proved appears to have been 
of a very gross character Before the Railway was made the 
surface water of a district four miles distant from Kokta which 
was abundant lo the rainy season, used to pass a\% ay to the i\ e^t 
ward without coming near the respondent’s lands llie Railivny, 
which there runs north and south, was constructed on an cm 
bankment Tho embankment was designed with so littlo skill 
that no proper provision was made for th" passage of tho surface 
water The greater part of it being obstrueted by tho embank 
ment flowed down by the east side of the bne and drowned the 
respondent’s lands The mischief was increased by the fact that 
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le Gaelcwar senoas exca\ations or burrow pits, as they aro called, from which 
^Baroda been taken to form the embankment, were turned into 

I a contmnons channel by the action of tlie water washing away 
va^hrabbai barriers left between them A similar thing happened on 
Qstnrciand the other side of the Railway and some of the wafer that did 
pass through the embankment ran down a channel formed on the 
western side of the line also found its way on to the respondent’s 
lands 

The Railway was constructed under tho Indian Railways Act, 
1890, and is subject to the provisions of that Act 
The Act of 18'i0 provides that a suit shall not he to recover 
compensation for damage caused by tho exercise of the powers 
thereby conferred, buc that the amount of snch compensation 
shall ha determined in accordance with the piovisions of the Land 
Acquisition Act, 1870 It also provides that the Governor 
General m Council is to determine in case of difference what 
accommodation works are required for the convenience of 
adjoining owners 

In these circumstances their Loidships were much surprised to 
hear the arguments addressed to them at the Bar The leading 
counsel who appeared for the Gaekwar contended, first, that in 
asmneh as the Act of 1890 authorized the undertikers to con 
struct all necessary embankments, this embankment as oon 
structed was au aathonzed work and that the statutory authority 
confened by the Act of 1890 (though m fact no statutory 
authority was required by the Gaekwar for tho construction of 
an cnibankiuent on his own land) actually protected the Gaekwar 
from auj claims counected with or arising out of negligent or 
defective construction In the second place he coulendod that 
although tlie statutory authority of the Act of 1890 might have 
been abused or exceeded, no suit would lie, and that the 
respondent s only remedy was by proceeding for compensation 
under the Land Acquisition Act, 1870 And, lastly, ho gravely 
argued that what the respondent really reqoired in order to 
protect minsolf from the mischief caused by tho negligence of 
tho appellants was some additional accommodation works or 
something in the nature of accommodation works whicli it was 
the rc-^pondent’s husmess to define and submit for tho approval 
of the Governor Gencnvl id Council 

It would bo simply a waste of time to deal seriously with anch 
contentions as these It has been dotorniinod over and over again 
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that if H person or n bo«l} of persons hiTiiig statutory authority The Gaekwar 
for the construction of -n-orka (whether those works are for the 
benefit of the public or for tho benofit of tho nn»leital ois, or, as v 
in the case of a Riilwa} partly for thobonofitof tho uiitlertakers XaehrabLai 
and partU for tho good of tho public) exceeds or abnsostlie powers KaBtnrchand 
conferred by the legislature, the reined} of a person injured in 
con'sequonet is b) action or suit and not by a proceeding for 
coinpen«atJoij iindcJ the statute whnh Ins been so transgressed 
Powers of tins sort are to be exercised with ordinarj care and 
skill and with some regard to the property and rights of others 
Thej are granted on the condition sometimes expressed and 
sometimes understood— expressed in the Act of 1800, but if not 
expre'j'»ed always understood — that the undertakers ''shall do 
as little d image as possible* in the excr>,i3e of their statutory 
powers Jjaicruicev Tii^ Great Korlhem Ratlicay Company, W 
BroadheJit V The Im} enal Gais Company Richct y MetropoU- 
<an Raxli ay Company, (3) Gtddts v Fropnetors of tJo Baun 
Resertoir ,(.*) Bagnall v London and Norlh-We&tern Railway 
Coi ipany (5) 

Their Lordships are, therefore, of opinion that the appeal 
mast be dismissed, but tlioy think that it will bo better that tho 
II junction should be in general terms restraining tho defendants 
from flooding the lauds of tbo respondent or causing or permit- 
*ii3g them to be flooded by tho works of tbo Mebsana-Virarogani 
Kailwaj It would bo luconvenient if the Court woro to divert, 
the execution of specified works which it has no power to super- 
vise, which might not be approved by tho paiaraount authority, 
and which alter all might not effect the object in view 

Tbtir Loidsliips will, therefore, humbly adviso Uis Jlajesty 
that with this variation the order appealed from should be 
aflirmed and the appeal dismissed. As regards costa, the order 
Will be against both tbe appellants 
Appeal dtsmissel 

Solicitors for the Appellant — J/cwrjf Dolliian ct Pritchard 

Solicitors for the llespondciit— dfe«sr» Holman £, Birdicood it 
Co 


(1) (1651) 10 Q B 013 (2) (18o7) 7 De G 31 X 0,436. 

(3) (1867) L It, - E 4 1 App 175 (200 (4) (18 8) 3 A C 430 (455) 

(o) (1861)7 II &N,423. (1862) IB 4C.544 
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The Indian Law Reports, Vol XXV. (Madras) Series, 
Page 632. 


APPELLATE CIVIL. 

Befo)e Sir Arnold White, Chief Justice, and 
Ji/n Justice Mooio. 

SLLTAilRAJU KONDAL HOW (Second Plaintiff), ApfEiLANr, 

r. 

The collector OP GODAVARI on nEnAip op the 
Secfftary op State for India (Deiendant), 
Respondent * 

Indian RaUnay Act— Act IX c/ISOO, St 7, 10, 11 — Compensation /or 
Docembor 4 damage caused by Itaihiay tiorls—SuU to enforce conslruetton of a 
— eliannel to irrigate land— J/otnfatnabiltfi/ 

riainlta allcfit d that th« execution of certain works by a Eailway CoiR* 
panj, under Section 7 of the Indian Railway Act had interfered with 1 's 
right to the Aow of water to hu land He did not euggest that the Com 
pany had oxcocacd tho powers conferred on them hy that section hot 
claimed that they had failed to discharge tho obligation imposed hy 
Section 11 (h) of the Act, to make the necessary accommodation works 
and sought a decision of the Court that such works should bo cxccatedi 
Held that he had no right of action Tho eflecb of Section II of the 
Indian Railway Act is that the opinion of tho executive with referonco to 
tho BuOiciency of accommodation works, is final 

Suit for a decree directing tbo defendant to construct n now’ 
channel for tho purpose of irrigating plaintiff’s land Tho plaint 
nlloged that, owing to the works made by the Railway authorities, 
tlio usual flow of water from tho Vatlur tank had been chockttl 
and that his land had in cousequonco been lying fallow 
claimed that a channel shonld ho constructed to irrigate tho 
and sought to recover tho amount of profits which ho had Ii>»t 
by reason of defendant’s lutcrforcnce Tbo defendant adroitl^'i 

• Becond Appeal No BS3 ot J900 Kgnast tho dseyeo of T H JlnonJ 
Acting D strict Jodffo of OodsTan m Appeal Salt So 095 of 18M confrtniogl^'' 
<lo< reo of V LaValunluarasimbam Dutrict Jfm i ff of Fllore, In Origin^ S” * 
^0 457 of 1808. 
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tint some obstruction Ind been caused to tlie irrigation of plaint- Seetamrajn 
id’s hndbut pleaded tint as soon as plaintiff bad complained, tbo 
Itailtraj' department had done all that be had required He also Collector of 
alleged that a dam had been properly constructed for plaintiff m 
masonry and that he had offered to give any further relief that 
pUmtid might reasonably require but that plaintiff had not 
arailed hiraself of that offer He contended that under Section 
10 (2) of the Indian Eailway Act (lA of 18%), no suit laj foi 
the recovery of the compensation claimed An issue having 
been framed on tins point, the District Munsiff said — 

' I am of opinion that this suit must fail The suit for that 
portion which rolatoato compensation la not rnaintainable under 
Article 2 of Section 10 of the Kailway Act (li. of 1890) 

I’lamtiff’s remedy must, m case of di'ipute, be determined on 
application to the Collector Also, the other portion of the snit 
relating to the accommcdation work is prohibited by Section 41 
of the Act Section 11 of tho Act lays down the procedure to 
bo observed bj tho Railway Administration m regard to the 
works intended for the accommodation of the occupiers of land 
adjoining the Railway hko plaintiff If any owner or occupier 
feels dissatisfied nith the works made for him, tho only course 
open to him is to apply to the Railway Administration for ruch 
further accommodation works as he thinks necessary and arc 
agreed to by that administration, or, in case of difference of 
opinion, as may bo autbonred by the Governor General m 
Council If the work done for him was really insufficient for 
the commodious uso of plaintiff s land, he ought to have applied 
for further works instead of rashly proceeding to Court, 
especially in this matter in which the Collector deputed a 
subordinate to ascertain plaintiff's wishes (a fact not denied for 
plaintiff), but he did not avail himself of that opporturytj, md 
ho alleges his illness as an excuse If ho was really then i)], he 
might since have asked for the samo as tho Collector seems to 
have been inclined to attend to plointiff’s reasonable wishes ” 

He dismissed the suit Plaintiff appealed to the District Judge, 
who dismissed tho appeal 

Plaintiff preferred this second appeal 
P Nagahhuahnam for Appellant 
The Goiernment Pleader for Respondent 

JoDOMFKT —'1 he plaintiff apparently asks for a dccrco directing 
the defendants to construct a now channel for tho purpose of 
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Seetamraja irngatiDg bis land The Railway Company, m the execution of 
KonJalKow by Section 7 o£ the Indian Railway Act 

Collector of hayo, the plaintiff alleges, interfered with his right to the flow of 

water to his land It is not suggested that the Company acted 

beyond the powers conferred on them by Section 7 If, as the 
result of the exercise of these powers, the plaintiff has sustained 
damage, he can recover compensation if ho adopts the special 
procedure prescribed by Section 10 The plaintiff, however, 
does not ask for compensation but says the Railway Company 
have failed to discharge the obligation imposed by Section 11 
(h) to make tlio necessary accommodation works and he asks the 
Court to decide that such works shall be executed Under the 
English Railway Clauses Act 8, Vie , chap 20, differences as to 
the sufficiency of accommodation works are decided by two 
Justices (see Sections 69 and 70) But the woidmg of Section 
11 of the Indian Act makes it deal that the Indian Legislature 
intended that the opinion of the executive, with roferonco to the 
sufficiency of accommodation works, should bo final 
We must hold the plaintiff has no right of action 
Ihe second appeal is dismissed with costs 

The Bengal Law Reports, Vol. X Page 241. 

ORIGINAL ciyn^ 

Befoic Mr Justice Maepherson. 

^ RAJMOHUN BOSE and anotokr, 

V 

THE EAST INDIAN RAILWAY COMPANY 

1872 JuTifdtciian—LtUeriPfitfnt IfSC^, cl \2—ActVIIJofl8o> S H—SuU 
Aanif— JT ijimwc — Acts dow infer Po era conferred 
NoJcinborlS Lcgialalurc—Rcg J cf 1821— Act XLII of 18 0-Lanl la\en for 
. ■■ ■ Ptdjhe P irpoaea— Injunction— Decree— Pxme to ahole Nuta^nfc^' 

I iherl j to ap] Ij 

The plamtifl* the owners nnd occup era of a house ond prenusM 
Howrah buccI for nn injonction to restrain n n usance cause 1 hy cert-«n 
workshops forger and furnaces ended Ly t) c dcfondai ts nod d 
damages for tho injury done tJ ereby 
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The dcfcnihnto wen n Kailwjj Corapiny mcorpomtetl under an Act of Rajinohnn 
PwlnmcTit for tlie purpose of mikmg nnd maintaining Railways m India Bose 
and by an ngrrctnLnt (entered into under their Act of Incorporation) be y 

tween them anil the Ea«t India Company, they were authorized and direct 

cd to make and maintain h ich Railway &tation«. offices, machinery, and 
other works (connected with making, maintaining and working the Rail 
wars) as the Eo«t India ( ompany might deem neces*ary or expedient 
Tlie workshops complained of were erected »n 1867 under the sanction of 
the Bengal Goiernroent on land pnrehased by the Government in IS'lk for 
the purioses of the Railn ay under Rcgnlation I of 1824- and Act \HI of 
IR and which h id been made over to the defendants 
Hell tl at the suit was in personam and not a suit “for land or other 
immovable property, within the meaning of cl 12 of the Letters Patent, 
lSi>5, Qi of "s of Act ^ III oi ISo*! 

Held further a niiisanco haring been proved to exist that is to say, such 
annoyance ns materully interfered with tho ordinary comfort of human 
esisteneo in the bou'e and caused sensible injury to tho property of tho 
pUiDtids tho defendants could not plead laches or acquiescence on tho 
plointiSs part, as, upon tho plaintiffs coroplammg in May 1870, the 
defendants had admitted that there was a mimDce and had up to Juno 
1871 made various efforts to abate it Kor could the defendants escape 
liability on the ground that the nuisance had been caused by them in the 
reasonable exercise of powers conferred upon them by tho Legislature 
An injunction was granted restraining tho defendants, and liberty to 
apply was reversed m the decree On a motion by the defendants, sup 
ported by an aflidaait showing the alteratione which they propofied to 
make with the view of abating the nuisance, and alleging that a period of 
three months was required to carry out these alterations, and that a re 
fn«al to grant this time would necessitate the closing of the Company s 
Workshops and would occasion great inconvenience, the Court granted 
the time asked for, on tho conditions that the defendants paid the costs of 
the application and did all they possibly could in the meanwhile to pre- 
vent annoyance to the plaintitfs 

The plaintiffs m tins case, the owners ood occupiers of a house 
and premises in Chandraaree Boad, Howrah, sued for an iniunc- 
tion to restrain the continuance of a nuisance arising from certain 
furnaces, chiinneys, forges, and other works erected by tho 
defendants m 18G7, opposite and close to the plaintiffs’ premises, 
and to recover damages for the injury done thereby. Tlio 
plaintiffs stated in their plaint that “ by reason of smoke, blacks 
and other gaseous effluvia arising from the said fire furnaces, 

&c,^’ entering tlieir house, they were annojed, their movable 
property injured, and tlieir honso and premises rendered unfit for 
convenient and comfortable habitation, and dimim’'hod in value 
The defendants disputed the plaintiffs* title to the premises 
injured, the jurisdiction of the Court; the fact of the alleged 
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lUjmohnn nuis'vnce, 'vnd the right of tho pKintiffs, even if there were a 
nuisance, to an injunction or damages in respect of it, since it 
E I Ry had been caused b> the defendants on land taken by the Govern 
’ ment for the purposes of the Eailwaj, and in tho careful and 

reasonable exercise of powers conferred by tho Legislature, and 
they contended hnally that, if tho plaintiffs ever had any remedy, 
they had lost it by their laches and acquiescence 

The defendants had previously raised the question of ]uns 
diction before MaEkbt, J , m an application to have tho plaint 
taken off tho file on the ground that the suit was for land or 
other immovable property, but His Loidship had dismissed tho 
application, as he was of opinion that the suit was not a suit for 
land within 01 12 of tho Letters Patent, 1865, and also that tho 
defendants were personally liable to tho jurisdiction of the High 
Oonrt by reason of their carrying on business m Calcutta, where 
tbeir chief o(Gco was situated 

Tho defendant Company was incorporated under 12 and IS 
Vict , c 93, for the pm pose of making and maintaining Eailways 
in India, and by an agreement of tbe 17tb August 1849 entered 
into under that Statute between the East India Company and 
the Railway Company, the latter was authorized and directed to 
make and maintain such railways, stations, offices, machinery 
and other works and convomences (connected with the making, 
maintaining, and working tho Railways) as might be deemed 
necessary and expedient by the East Jnuia Company This 
agreement had been subsequently conQrraod by the Imporwl 
Government 

Tho workshops complained of wore erected by the defendant^ 
under the sanction of the Bengal Go\ eminent, on land ongmally 
belonging to the plaintiffs’ father, and purchased from him by 
Government in 1854 for the purposes of tho RaJway under 
Regulation I of 1824 and Act XLII of 1850, and which had been 
duly made ovor to tho defendants 

At that time tho plaintiffs’ present house was a mere bungalow 
without an upper story, but since thon tho plaintiffs had repaired 
and largely added to it In 1855 a portion of tho upper story 
wus built, and m 1804 several rooms wore added both on tlio 
lower and upper floors Tho defendants’ workshops were bud* 
sbortlj after, but they had originally been used as carnage shops 
and for other purposes which caused no nuisance Since lob 
they had, as the plaintiffs ollogcd, been used in the manner com* 
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plained of In May 1870 the plaintiffs called tlte defendants’ Kaj^oi 
attention to tbe annoyance arising from large volumes of smoke Boso 
and 'oot (Iirovm out by cliimncja recent ly erected by the defend e I It 

ants opposite their premises, and iilnch at the defendants’ re ' 

quest, tho} pointed out, and they subsequently repeatedly com 
plained to tho defendants of tlio ntu«^oco In answer to their 
letters tho dufendaiits replied that they wore tal mg steps to ro 
more it, and thej did in fact xnako oxtensive alterations, adding 
several nev, chimnejs and raising some already built 'Iheir 
endeavours to provide a remedy howovor pioviug ineffectual, 
tho plaintiffs, on tho 23rd August 1871, called upon thorn either 
to stop tho works, or to allow tho plaintiffs compensation, and 
npon thoir refusal the present suit was brought 

The issues raised at the trial wore —Did a nuisance exist If 
so, was it actionable , was the suit barred by lapse of time, and 
had the Court jurisdiction to entertain it 

Mr Kennedy, Mr Inyram and Jlfr 1] oodroffo for tho 
Plaintiffs 

Tie Advocate General Offg (Mr Paul), Mr PJnlhps and 
Ifr Allen for the Defendants 

Mr Kennedy — Thoplaintiffs’titlocannotbechalloDgcd Mere 
possession is sudlcicnt to enable them to maintain tho suit— 

Bhutan Mohan Banerjec v Elhotti^) The fact that tho Ivuda 
were acquired for a public purpose would not give the defendants 
any higher rights than those possessed by on ordinary purchaser 
The Government did not confer on tho defendants the right to 
nso their land to the detriment of others, even supposing tho 
works were necessary for the existence of the Railway The Aot 
incorporating tho defendant Company embodies tho Company’s 
Clauses Act only, but not the Lands or the Railways Clauses Acts, 
the defendants therefore have no special powers except those 
given by tho first mentioned Act— 27je Ktng v Pease (2) Even 
that case was questioned by tho Exchequer Chamber m Brand v 
The JIam.mer8TmtliandCily Railuay {Mr Phillips — That 

Judgment was reversed by the House of Lords G)) Then see 
Tipping V The St Helen’s Smelling Go (5) The objection to 
jurisdiction cannot be supported Tho suit is in no sense a snit 
for land , see Sayn Loo v Nja Pan Loo (D (MAcrnEBSON, J — In 


(1) 0 B li R 85 (2) 4 B 4 A I 80 

(4) L R 4 n L , 171 (5) 4 B 4 6 60S 


L n. •* Q B , 223 
(C) 6 W r CiT Bef 4 
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Eajmohmi Oaheley v linmsay,0) Malms, 0 , granted an injunction to 
restrain a man from shooting over a moor in tho north of Scot- 
E I Ey land Tho owner of tho moor leased it to A, and subsequently 
getting a better offer leased it to B A applied for an injunction 
against B, and obtained it on the ground that it was a purely 
personal inattei ) In Eohinson \ Caiey,{^) this Court gave dam- 
ages in an action for trespass to a house a*’ Barrackpoie (Mac- 
riiETsON, J — That case was removed for trial before tlie High 
Court in the exercise of it^ Bxtraordinary Original Civil Jurisdic- 
tion ) The plaintiffs complain not merely of tho injury to their 
premises, but also of the personal injury to themselves 

Tho Adx.QcaU General for the defendants — No action will lie 
against tho defendants, the land Laving been taken by the Govern 
nient foi a public purpose, and made over to the Railway Com- 
pany, and thfso Workshops erected, under the express sanction 
of Government, see 27ie Kxng v Feaie (3) There may bo dam 
num, but no compensation being piovided by law, it is damuitm 
ahsquo laSoulton v Croicthei (*) The defendants did not 

act in a wanton or arbitrary manner, but did their best to remedy 
the alleged nuisance— T/ie London and North-Wesiern BaxUtay 
Co V Biadlpy,(fi) Croft V Tito London and North-Western Maxi 
uay Go ,(C) Vaughan v The Jaff Vato Eailuay Co ,(7) The Man 
Chester South Junclton, S.C , Eaxltiay Cv v 
Ilaininprsmith and City Raxluay Go v Brandi^) The pUintilfs 
do not contend that the defendants have erected their works 
negligently, but that they had no right to erect thorn at all , but 
it was necessan to have these Workshops and Furnacos some 
Mheio on the premises , and as the defendants were authorised 
to erect them, there is no actionable wrong Having regard to 
the position of the premises, and tho habits of the natives of this 
comtty, UiGCG was cla-vrly no wusanoa , tUa remarks of 
WcsibnrjjL 0, in The 8t Selen’e Smelting Co v T'xjipingO^} 
As to what constitutes a nuisance, see Crump v. Landrrt fho 
nuisance, if there be any, is of so trifling a nature that tho Court 

(1) TJ 9 case aijtarg to bo unreiortcd but tic i,rnntii ^ of the injunct on i* 
n intioncl in a rcjKirt of furtl cr | roitid n;,g l it«ccn tl e jmrtis. 

Tho Weekly ^otc^ for Dec 28 1872 p 2^S 
(.) CirMon 137 (1) 4 B A A 1 30 

(4) J B to 703 (5) G fin 1, Ca , 5-1- 

(0 3’ I. J B 113 S C , 3 B 1; S 436 (7) 6 II t N 070 

(8)14CB,N 8 54 (0) L R . 4 II I , 171 

(10) 11 n. li , W2 at p C50 (11) L E 3 E<i , 4^ 
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oujht not to interfere, — W r»«y General v Ger (l) 'ihe learned Eaji o] uu 
Counsel also referred to tlie foVownig C 1 S 0 S — Iloh v BarJoiL,V) ^ 
Carey V Ijrdlilf TjC^) and Bnnlarl v Uoughton U) Ihen as to ® f 
the juri diction )f the C iiirt, suits for foieclosnro or redemption 
have lien htUl to be suits for land — Bilee Jaun v 1/cer « 
ilahovir i Sadc t-*) md S» tiuffj Lxlmm y Do sre v JhiWwo- 
nanlh 5/ nir (ti) (M \ci nnr \ J — I ho direct object of such suits 
IS to obtain po-* os ion of 1 u d or to perfect the pi iintiff’s title ) 

Jfesno profits in m the n iturt ot dinugis for trespass, yot a 
snit for me no pi olits « jth n the mtaiiing of the words “ suit 
for land ’ T lu fact that tho lefend ints iie personally subject 
to tho jurisdiction mil not i\ ul the plaintiffs «lien tho venue 
Is not transitorj ilo tyn \ I of r yrt ( ) w is a taso of person il 
injury and ti trt were uo Courts in Minoica co rpetent to cleil 
with the case Venn \ L r I Balti a was for specific pet 
form incL of a coiitiact In cases of this niture, the Court must 
bu m a position, enabling it fully to adjust tho relative rights of 
the parties, which it could not do in tl o present case , see Barrow 
V J.re/er ( ) 

2Ir Kennedy in icply— It isalmittol tl at tho defendants vio 
person lily subject to tlie juiisdictiou In tb cists of C vpt iin 
Gambitr and Adinir il Palhsor the Court of King s Bench felt no 
dithtulty 111 miking the difondauts personally liable m damages 
foi tilt destruction of pr poity m Nova fccotia and Labradtr, 

2 er Lord Mansh Id m 31* slyu v fVifer </as 0) See further 
Penn v Lord Ballii iore,(.^) Anytie v Angus, CarUt right v 
PettusW — cited in the noto to the leading case — JOiahit Chintder 
GJ osp V and Chintaman Narayan v Mu U airav Venha 

tesh (IJ) Ihe intOnvenience to the plaintiffs is an injury as purely 
personal as an a«sault, though aggravated by the injury to their 
land TnflyZundsv J7etchcr,04) it is said that the defend ints 
having a statutoiy a ithority,aic notliable fortl o nuisance unless 
Negligence be pro\ ed in the pie ent oise the defendants' own 
PI idetico shows that tliev wtio guilty of negligence but apart 
from this the cases cited for tho defendants do not support tho 
arguinont They show that the defend ints c in Uo nothing more 


(l) L K 10 F I 1 U ( ) 4 C B \ ‘5 3J4 (3) 13 C B K S 4-0 

(1) ■■ n I a (1) 1 1 J N <5 lo (e) I 1 J N b 31J 

(") 1 bn tl 1 C ( I (8) 2 1 L C 837 ( 9 ) 2 llf le f’a 

(10) West B jt IJnrdw 3 (11) .Ik Ca 214 (J ) 1 I J 1< S 4‘’0. 

(IS) 0 Bo 1 H C 1 A C .9 (14) L r , a U L 330 
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Kajmoliiin than IS oxpressly autlion/edby thejr Act of Incoipoiation Acts 
ot this kind give special powers, aad the Courts have always con- 
E 1 Ry fined Companies strictly to those poweis — Toncsv TlieFestmog 
Raxhvaii Co (t) The defendants’ act does not confei greater 
powers on the Company than it would give a piivate individual , 
nor does it put the East India Company m the place of the 
Logislatuie to confei such powers besides winch it has not 
been shown that the sanction of Goveinnieot was obtained for 
the election of these p irticular forges And oven if that neio 
tho casOj it would not justify tho defendants m norlingtlic 
forgess “0 as to cause a nuisance-— 1?» ondhent v The Imporial Gas 
Go (2) and The Queen v The Bradford Naiigation Co (3) 

Cur adt uilt 

JIacpiieo&on, J — Tlie plamtiffi, tho ownois and occnpieii> of 
aceitani house and premises in Chandmorco lload, Honrali, 
compKiu o£ \ nuisance caused by cm tarn workshops, forges, i d 
turnicos recently erected and now u«td by tlio dcfendmits 
Ihoy sa} that the smoko etfln\i i, and blacks, or smuts, emitted 
cause great annoyance and greatly injure the jilaintifis’propeitj, 
and diminish its vilue, and they priy that the debndauts i«a> 
bo oidoied to pay tlum damages foi tlio injury done and in ly 
bo lostrained by tho injunction of tlo Court from continmiig tho 
tmisauce 

Iho workshop-, At - , complnnod of iie in tho luiincdt ito proxi 
inity ot tlie plaiiitilTii house being iii fact sopai itcd fioin it only 

bj the Chvndmareo Road Ihey were erected lu 1807, and liavi 

been in use evei since the Kttor pait of that year 

Tlie defend mts contend that tho Court h is no juiisdiction. 
the suit IS “ for land or other nninovablo i roporty," and tlierch ro 
oiiglit to have been instituted lu the Court of tho distrut m 
which Hour ih lies , that no nuisinCe wisinfact overtm''<-d» 
tliat if n uiiisaiico had boon caused md if tho plaiotifFs could, iindtr 
ordinary circnuistances, lino nmntiincd a suit in respect of it, 
they an not entitled either to dnumges or to an nijuiiction, 1 1 
e lUso the nuisanco lias been caused the dofondaiits in tlie i m 
cibo ith duc e «* iiid c uitiun of j owers conforrtd i po i them hj 
the Legislature) , uul flu illy that, if the jilnntilTs eicu hid an' 
remedy, they ha\ e lost it by their Inches or acquit see iico 

(0 7i>pOW to IJO 


(I) L R. 3 Q B . 733 



IKJnN'CrriO*! to rPSTBAlN NUISANOI. 


?55 

As regnnls jiinsilichnn, tlio ilefi ndint Coiupaiiy being iimloubt- Rajmohan 
oillx por^omllj 'xubjoct to tin jnn*-*liclior, is olrcndy decided bj ^ooe 
^1 irbbv, J In rci'inn o* tlipir cirrxing on business iii Calcutti, f i 

I fhinlx tint this Court cm pioperh tloil xvitb the suit I he Suit 

is not, IS it sei ins t< mo, foi Imd or other iminorible propeity ’ 
s'ltlim the inemui? f Secti m 12 of the Letters Patent or Section 
5 of Act VIII of 185*1 It 13 I Suit oxthisi\oly tn pcjsonOMi wlieie 
tiio pers ni ag unst w horn ri lu f is sought is n itliin tind subject to 
the jnn«dicti ni, though th« relief sought is m respect of acts done 
on 1 uid eitmtcd beyond the locil limits of the oi igiml jurisdiction 
C]ii}ilni)in» i\ iraijnn \ MmUtnirai Venlate /t(0 and Penn \ 

L< ri Baltiiii r< (-) and the other cases there cited, see also 
Klialuf Chtindrr Crhose \ Miufo 0) 

If the «inohc d< (.8 enter the plaintiffs’ bouse so as to constitute 
a nuisance, the plaintiffs nght of snit does not appear tome to 
he affected br the fact that some portions of the liou'o w ere bmlt 
Only a year c r two I eforo the commencement of the nuisance, 

1 lio whole t f this land both that o'l which th® plaintiffs’ house 
stands and that on which Ih dofci dants’ worl shops stand, 
opiginally belonged to tbc plaintiffs oi those whom they 
ropre ent llio land now held by the defendants was, in 1854, 
taken by Goa eriimcnt from the pi untiffs,duly paid lor, and made 
over to the defendants for the purposes of their Kailwaj 'I ho 
plaintiffs old f imilj dwolbog-liousc stood on the portion taken 
for the Bailwi\ and tho plaintiffs picacnfc house {then a mero 
bungai w with no upper story) was repaired and added to so is 
to make it suitable for the purpose^ of a new family house, and 
tho (jovornmont was awaie of Us being so added to and repaired 
and illowed the plaintiffs, as ft mittcr of favour, tj rein m in 
posse-ision of tho old family house foi au extia period of sis 
months until ttie now one was ready for occupation 
'ihdt was in 1855, when the northorn pait of the upper story 
was built After the Cyclone in 1804, some furthei additions were 
matlo, both on tho giound floor and on the upper floors,' — sotno 
four new rooms on each floor were built, so far as I understand it 
A je iror tuo after thesoHst Additions, the defendants erected 
the workshops out of which tho present litigation has an on 
Other works ot different sorts, but none of thorn causing a 
nuisanco such is that now alleged, were, from tiiiiu to time, prior 

(i) rii 1 it r R A-c 20 (2) 2 m i*ci, <17 

(3) 1 I J N <5,4 0 
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to I8G7, earned on bj the defendants on portions of tins same 
ground I can see nothing m this state of facts winch injures 
the plaintiffs’ right of suit, if a nnisanco has renllj been 
committed 

That the smoko (and accompanying effluvia and smuts) arising 
from these workshops does constitute a nuisance iii the legal sen^e 
of the term, is I think pioved, * c , I think it proved that the 
annoyance caused when the wind is in certain quaiters is not 
slight or fanciful, bill IS snch os maternllj interferes with the 
ordinary comfort of hnman existence in that house, and cau-ses 
sensible injury to the value of the property of the plaintiffs Tlio 
plaintiff Rajraolmn Bose appealed to me to put Ins case fairl) 
and moderately in the witness box when detailing Ins grievances 
Ho said, in effect, tint the annoy ince is excessive and intolora* 
ble when the south wind blows, the smokes sweeping right 
through the house, and diitying eveiythmg m it , that when the 
wind 18 from the east, the annoyance is very groat, though not 
so excessive , that when the wind is from the west, he i9 rot 
much inconvenienced and that when the w ind is from the north, 
tho plaintiffs do not suffer at all, except from tho noise of the 
shops (which ho says is always great and annojjng, although it 
18 not put forward in the plaint as one of the gronuds of suit' 
Smoko, oven if not accompanied b) noxious vapours may con* 
stituto a nuisance — Crimp v Lamberti ^) , ind, considering the 
immediate proximity of thcNO numerous chimneys to the pland 
iffs’ house and the fact that the wind blows from tho south, 
south-east, or south-west, for the greater part of the )oar, I do 
not doubt that an intolerable annoy vnee nnten illy interfering 
with the ordinary comfort of tho occupants of tho house, and 
amounting to a nuisinco, is created That this was so before the 
altciations made in consequence of the representations the 
plaintiffs made in 1870 has been p iticallj admitted by the 
defendants however much they may deny it now On tho 27th 
of M ly 1870, the plaintiffs’ attorney vroto to the defendant*’, say- 
ing, “ the chimneys recently erected on the Company’s pronu'C®, 
opposite iny client’s property, throw out large volumes of smoke*’ 
and soot to their great annovance, and to that of tho other 
inmates of the house I have, tliereforo to request you to can o 
the nuisance to*be at once •rtopped by some arrangement by which 
tho chimneys might consume their own smoko ” Upon thn, th* 


(1),LR 3Tq 412, 
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defendwta ven propeily replied (]imc lith 1870) that, if the Rajmcinn 
plaintiffs would pjuit out tht chinintjs ** from which mnoyanco 
‘inscb ’ the C< iiijuin wnnid ilopt such measiiros as might be i, i Ry 
found practicable to rtnii 1\ lhcnui>-anio ’ The chimneys h iving ' 
been pointed ut ind tho plaintiffs attorney having on tlie 28tli 
June called attenti n to tlio t jct tint n thing had been done to 
fLinedy the cmI Mr D nlnm tl o Di tiict Lnginoer at Howrab, 
replied (Jid) I Itb) f rtle lofenJmtC mpauj th it steps wore 
being taki n to i erne Iv thi t vil as much us po«si! Ic To a further 
letter of thi j lamtiff tie deftndiiits replitd on the lOtli of 
Augn t enclo iigatopj of i better from the Disinct hiigmeer 
at Howrah, adding, ' from winch yon will observe that tbo Com- 
pany are t ndeaa nring to i emm e the nuisance complained of, and 
hope to execute the woik shoitly The Icttoi of tbo District 
Engineer end 'ed, explained tht nature of certain extensire 
alterations which he was m iking, m ider to remov e the smoko 
“ nuisaocc Ss a m itttr of fact tho defendants then did makp 
considerable alterations aid additions with a vuw to abate 
the nuisance Thej built an entirely now brick chimney, CO feot 
high, raised an existing brick chimney by some 15 foot raised 
some 10 iron lorge cl uimys from 38 foot t 53 feet and added 
some new irjn chimno>s for carrjiig off smoko collecting in 
the roo^s of the workshops On tho»o and otner alterations tho 
defendants expended a largo sum more than Its 5 000 On 
the l«t of July 1871, after these alterations had been completed, 
the plaintiffs again wrote and c implamed that tho nuisance re- 
mained unabated Hie defen lants replied (July 22nd), forward 
ing a copy of a letter from the Superintendent of tbo Carriage and 
Waggon department ‘ fr in which it will be seei that steps haao 
been taken to iemo%e the cause of complaint against the smoke 
nuisance refcired to ’ The letter of which a copy was sent, con- 
tained the follow ing passage — ‘ 1 tliougl t we had done all that 
wasnece«sarj but it seeinsiiotsince the south east wind hasblown, 
and Kurlinibattoe coal used No time, sh ill be lost I hai e put 
in band four more chimneys to cirrj smoko from tho fires, and 
two ventilating shafts to cany away smoko that may accnmnlato 
la the lanterns, Ac ” On the 23id of August 1871, the plaintiffs 
again called attention to tho fact that not vithstanding the Com- 
pany’s effort® the nuisance had m t been rcinoa ed, and required 
the defendants, either to stoptbeworks orallow them coinpensa 
tion 'iho defendants (September 8th) nswered “tho carnage 
shops referred to ha%o been in eaistonco for the past fifteen years. 
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Rajtn htJi nnd the smith’s shop complimed of, about four years, and no 
complaint ^\as made until May 1870, since which time stops Jme 
r I Uy been, and ai c being, taken to abate an^ possible ground of com 
" plaint Under these (.ircnmstanccs, the agencj consider tliat 

your clients haio no clftim for compensation " 

The correspondence and the acts of the defendants are most 
important, not only os bearing out tlio truth of the plaintiffs’ 
allegation that these works do cause a nuisance, but as disposing 
entirely of the defence raised on tho ground of acqme&cenrc or 
1 ichcs on the part of the plaintiffs The defendants cannot now 
av 111 themselves of any such defeneo n hen wo find them for more 
than a j e ir after tho pi iintiffs’ first complaint in May 3870, ad 
mittmg that a nuisance did ovist, and spending laige stuns of 
money m the attempt to abate it Tho evidonco adduced b_j tho 
defendants ns to the extent to which matters were l^lp^o^C'd h} 
the alterations nhich were made was aery weak and unrelial le, as 
also tho evidence adduced by them to pro\ e that tho smol o docs 
not in fact blow with the plaintiffs’ houst, or do it any damage 
I think It clear that the defendants, admitting in 1870 th itanui 
Since existed, attempted to abate it, that those attempts were 
only paitially successful, and that tho nuisance still ousts, though 
possibl} »i a somewhat dtmimshod degree. 

But It IS said that even if the state of things amounts ni Hwto 
a nuisance, the defendants arc not liable in this suit, by reason of 
then posi*iou, t e , because tho nuisance has been caused!)} tiiern 
in the 1 0 isoiiablo exercise of powers conferred upon tlicm by the 
Legislatme The land, on which tho woikshops stand, was taken 
b} Government, under Regulation I of 3824 and Act ALU of 
18^0, for tho purposes of the defend lots* Railwa} All tint tho 
Government did or could do under these 1 ivv s, was to nay forthi 
landactuallytaken form Regulation I of 1824, there is no prov^* 
Sion such ns IS to bo found m Sections 24 uid 25 of Act VI of 18o7, 
or 111 the Ijuglisli Statutes on tlio subject, for nifownig compensa- 
tion (beyond the mere a nine of the land token) for diiungis m 
respict of ndjomingland Itcinnotbo said tint thoGovoriiiuci't, 
siiupl} bocaiieo in the txcrciso of statutory powers it has takt n nti' 
on pajing its value can crento a nui’niicu on it to thi mjur} o 
the person from whom it was t ikcn, and who rt mains in p * ‘ 

Sion of adjoining land The Govonimont menly becomes (hi 
propru tor of th( land appropriated, and acquires no higlu i" 
m it than auy other purchaser In saj mg this, I am sj eakmgo 



INJUNCrilOV 10 llSll \1\ NUISVNCI. 


759 


hnd taken bj Go\trntuent niuler Rtjfiilation I of 1824 The ji^j i i « 
defendants’ position is not improved or altered by tlio Statute 
12 and 13 Vict , c 93 (Local), under which the F ist India Rail t i ijy 
way ConJpan^ is incurjiuiated for thi pinpo e of m ikinj and 
inamtaimng the railways m tliis country, nor b} the igreoment 
of the 17tli \Uj»iist 1849j entered into (undei tb it atitiite) by and 
bctncen the Railwai Couipany ind tlio Last India Comp vny The 
gt-iieral efftct of the East India Riilway Company Act and the 
agreement i' no more than to antlionze and diiect tlio Railway 
Company to make and maintain such Railway Stations, Offices, 
Machinery, and iitlier works and conveiii 0 iu>*s (connected with 
making, m iiiitaimng, and working the Railways) as in the opi 
nion of the Eist India Company may be necessary oi expedient 
The haviug such workshops furnaces, and forges as tlieoe now 
complained of, may in itself be piopcr, and be within the poweib 
of the defendant Company but it does not follow that they 
are entitled to haao their workshops, furnaces, aud forges m 
such plact, or t use them m such a manner, as to consbi 
tute a nuisance to their neighbours The decision of the House 
of Lords in Thi. Urtm.nir»miih Batlaay Company v Brand(l) 
docs not assist the defendants iho nuisance in tint case 
— 1 ibration—was one which was unavoidable, ind must neccs 
sanly be c lustd if the Railw »y w is to bo used it ill, aud 
trams Were to run on it with lovomotivcs bo in 37te Jung v 
Pease, (*1 the Legislature had aulhorisod thcnuisinco tc,thouso 
of locomotive engines in thomannci in which and place whci t.,they 
were used But in the present case, there is no sort of necessity 
for having the workshops where they are, and the luusance 
might easily have been avoided It may bo necessaiy for the 
defendauts to have such woiksliops, but it is in no degree a 
matter of necessity that they should have them on this pat ticul >r 
piece of ground, or ui my other place where they will cause i 
nuisance to anybody The case ib in fact similir in mauy 
rospects to that of Queenv Tltc Coitpany 5^^! of Biadf rd 
J^aiigatton,{^> and CrouPTOV, J ,in hib Judgment really di poses 
of the matter in i«suo in this suit wheio heobsor% cs — "Snjiposo 
I Company had jiower given them to erect necess tries, uo one 
could say that th it power alono would oxtoud to cnnblo them to 
make a nmsanco by the oroetion ” The dofeiice that the 
dofendantb iiio not liable, because tho workshops are on their 

(I)L U 4 II L 171 C) 4 n auJ Id 30 

(S) 34 L J , Q B , 191] fi C ,6 B & b.bSl 
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Kijmoliuii own land, and aro woiked witli all reasonable caie, is, I tlimk, 
disposed of by the Judgment of the Excboqoei Obanibcr id 
t. 1 Bam^oid v. 2'nrnley,(0 wlucb slwss tbat whv.n a man useslus 
lard so as to create nuisanca it is no answei in an action for 
damages, to sa^ that the icta complained of neio dono in i 
convenient pi ice, and were in tbeinsclvts aieisonoblo use of 
the land 

In c\c.iy icspoct tlierefoit,, in mj opinion, the defenco fails 
The only loniaimng question is. to what dtciee the plaintiffs aro 
entitled As the nuisanco is a contmuiiig one, and fiirlhtr 
actions for damages n«iy bo bioiiglit if the nuisanco is not 
abated, the piopei course Bathishill v i?ced,(2) for me to 
follow will bo to givo tbo plaintifls adccice for Rs 100 as 
nominal damages, and to order that an injunction clr> issue 
rcbtiaming the defendants, tnoii semnts, workmen, and agents 
from allowing wnoko and smuts to issue fiom the worksliops or 
clumnoys, so as to cause imuance oi annoyance to the plaintifls. 
I in ly add in tlio words used by tho ITaster of the Rolls id 
making a sirad ij decree m Crump v Lamhfrt,() “1 cannot 
miko tho Older more pieciae, it is alw ivs a question of degree, 
ind if the defend lilts can continue to tiiij on their uorks in 
such inaiiiiei is to ivoul inj substantial issue of smoke, tla/ 
will not Mol it(j tho injunction Wjictlier thuj do so or not imy 
h lYQ to bo tiled tn another proceeding ” 

Tho costs (on Sc do 2) jjiuat follow the event up to aud ludud- 
iiig tho licaiiug, ind hbort> to apply will bo le'scriccl. 

Judgmsni for plondi/t' 

Subsoquontlv to decree hj applicaliou was made to suspend tlio 
iiij unction 

In s>ctord nice ivilb tbo usu vl practice of the Couit, the diirtO 
had been framed so th it tbo injunction sltoiilil come into force it 
onto riio dtfu id iMt Compaiij no" moitd, iijion notice to th® 
plaiutiiTs’ nltorntj, for an order tb »t tbo injunction bo s j'>pcndtd 
for a period of thrio mouths 'J im pphcation nassul'P'^fbdhy 

an ufTidiMtof Mr Piano, tho OHu i itnig Siipermteiidont of ih® 

Cam mo ind Wagon ilopirtmont of tbr Fast Indian Rnd»vay> 
nho, afti r discribmg tlio ' irioiis improi eim nts and idtorifiof'^ 
projected hj tin defeiidaut Comp inj n itb a view t > the nh ding® 
tho iniisancf, Mont on to stito that a jnrind of three months 

0)31L J.Q (J)-5L.J.,C r (3) LI 3tj, 
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Tho plaintiff, Rajmohan Boso, filed ft counter-affidaTifc, to tie 
effect that the (loftiulaTit Compinj hid alreidy had upwards of 
two years to execute the necessary impro\enients, and that they 
had at tho hearing of the suit contended that they had already 
done all that could possibly bo done towards tlio abating of the 
nuisance 

The Adiotate (jeueral m aoppoit of the motion — Tho decree 
expressly reserves liberty to apply Ihis reservation was clearly 
intended to enablo tho d^feodanta to como before tho Court The 
pUmtiffs have their remedy if tlio defendants do not obey the 
order of tho Court Should this application not be granted, the 
defendants will have to bo gudty of contempt of Court without 
being able to help it The Court will not place parties in such a 
position It is true thatthe English Courts have refused to modify 
their decrees by altering the timo mentioned m them Bat 
all the ■Ln.gUaU cases have this peculiarity, that in them tho 
decrees contain a proiiston suspending their operation till a 
future date, thereby giving tho defendants an opportunity for 
carrying ont tho orders of tho Court, whereas in this case the 
decree was to operate at once, and no lime was allowed for tho 
defendants to abate the existing nuisance Besides, tho English 
Courts are not competent to alter their decrees, while in this 
country the Courts are differently constituted, and can review 
their own Judgments Spokes \ Baiibury Bjard of IlenUhW 
IS an authority only apparently against me, and, if closely 
looked into, will bo found to support my view There an 
injunction was granted on 6tli of March, but txocution was 
postponed tiU the Ist of July The order not ha\ mg been 
complied with by that date, the plaintiff moved for a writ of 
Sequestration for breacli of the injunction Wood, V t> , said 
at page 40 — “These gentlemen were given from the month 
of March to tho 1st of July to comply with tho order I he 
order was made in tho month of March, but, as has been done 
lu several calves, htiowing that, it, requiree tirae for matters, 


would be required for completing tlieso alterations and improve- 
ments and that if tho defendants were compelled to close their 
works while iho alterations and improvements were m progress, 
considerable incoin emonee wonhl bo caused to tho public, and 
upwards of two hundred men would be thrown out ot employ 
ment 
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of this kind to bo c'lmod into e£Foct, the Court siid thej' shoaW 
not be bound to comply with the order until the 1st of Jnlj 
* * * If these gentlemen hud come before the 1st of 

July With a motion to ask for a longer time to comply with the 
order of the Court, it would have been a question, even then, 
whether the Court would have had power to enlarge the time 
mentioned in its own decree, because it is not an interlocutory 
Order But, at all events, that might have been discussed 
Instead of which, they quietly let the 1st of July passby^' 
Now it will be observed that m that case the Court did not 
grant the defendants any further time, on the grounds, firstly, 
that it had no power to alter its own decree, and, secondly, that 
the defendants had done nothing during the time which was 
granted to them expressly to enable them to comply with the 
order of the Gourt-^Attornet/-General v Propneforg of the Brad’ 
ford Canal, (I) Attorneii General v Leeds Corporation, (’) Attor- 
ney General V Colnej Batch Lunatic Asylum, G) and Attomej 
General v Council of Borough of Birmingham W All these 
oases are only apparently against me, while m reality they support 
my contention Had the defendants, when the decree was 
made, applied to the Court to suspend its execution, no doubt 
the application would haie been granted it once 


ilfr Kenn^'dy, Contra —The cases lehed on by tho leirned 
Advocate General are not only apparently, but really and 
substantially against hini The mnm aiginnent of tho defend 
ants Is that unless time is given they will not bo able to comply 
with the ordei s of the Court But this is totally at varianco with 
the defence sot up by them at tho trial that tliey had already 
done all that could be done How then can thoy ask the Court 
to give them tune to do tliat which, if then defence was tree, 
♦hoy had alreadi done ? It is contended that the reservation of 
liberty to apply was made with tlio mou of enabling the 
defendants to come before the Court, nud tliat the plaiutifis hn 
their ordinary remedy But fiom the language of the decree d 
13 quite clear that tho object of the reserintioii of liberty to 
apply was the benefit of the plaintiffs 'Ihe plaintiffs arc the 
only judges in the first instance ns to whether the doftndai t’ 
have complied with the order of tho Court If the plnintifis feU 
that the order had not been con plied with they would Im'O t** 
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come to the Court, and it is for the pQrposo of enabling them to 
do so that liberty to apply was reserved The decree could not 
be in aiu otiici form 

The Advocalc-Geiteral was not cillcd upon to reply 

MacpheK'ON, J — At the liroe 1 grinted tho injunction, I 
contemplated the Company making alterations such as would 
make it possible foi them to continue to use these workshops • 
and if I had been asked to do so, 1 should have granted them a 
reasonable time within w Inch to make necessary alterations I 
shall therefore now gi\o them time on then undeitakmg to use 
coke and to do eveij thing in their power to mitigate tho 
nuisance, and on their paying the costs of this application. 
They must use coke except when tho wind is from the north, 
and they must do all that they possibly can to prevent annoyance 
the plaintiffs On those terms they may have three months 
from the date of the notice they gave of this application,— that 
IS to say, they may have until the Uih of Apnl 

AppZicflfiou granted. 

Attorney for tho Plaintiffs iSr. MaelcHich. 

Attorneys for tho Befendaiit Company Uessn Chauu* 
irell, Enonles, and Roherte. 


Rsjinotinn 

Bose 

e 

N.I Ry. 
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SUIT AGAINST BAILTTAY ADlimiSTIlATlON. 


The Indian Law Beports, Vol. XXni. (Bombay) Series, 
Page 358. 

ORIOmAL CIVIL. 

Before Mr. Jtisiice Stiachey; and, on appeal, before Sir 
Louis Kcishaw, KL, Chief Justice, and 
Mr. Justice Fulton. 

GREAT rNDIAN PENINSULA RAILWAY COMPANY 

(OurOINAL DePENDAMS), ArPEtLANTS, 

V, 

THE MUNICIPAL CORPORATION OF BOMBAY ANP 
H. A ACWORTH, MUNICIPAL COMMISSIONER 
(OsiOJNAL PlaINTIFIs), Resiosdents.* 

iSOS WaUf'V.orUa-“hfuiiK\j>QUl>j of I'omhay— Right to i>« Ictnd of lUuU'O’J 
NoTember, 1 Company to lay pipes, <^c—‘Ihtnlity Municipal Act {Bom, Atl JH o/ 

1838), fi'ew 2&5—AmlK«y Acl AY 0/1810, Section \2—4ccm«>0’ 

ilatton uorhs 

Uiidci the Bombay Alunicip-tl Act (Bom Act 111 of 18SS) the Cori>ora 
turn of Bonib"^) has the right, foi the purpose of supplying the city wi* 
Mfttcr, to enter upi'ii land belonging to other owners, to make connection* 
between the mams and to 1 *y the pipes forming the connections tliroup*' 
or under such lands without the owners' pennissioa, though not without 
giving them reasonable notice in writing 

Held, also, that Section 12 of the Ilnilways Act (IN of 1850) does not 
exclude the above right of the Corporation of Bombay to enter on land 
belonging to tlic GIF Jlailnay Comping for the said purposes 

Sdit by tbo Monicipal Corpoiution of Bombay to oltatn 
declaration that corttin land mentioned in tlio plaint was veste‘1 
in tliein, aud that, even if it was not, thoy xvero entitled to enter 
upon it for the purpose of cxocuting^ certain works neces'ary to 
supply water to the City of Bombay, and for injunction, Ac. 

Tlio plaint alleged that by virttio of Act XIII of 18b3 nnJ 
subsciiueut Acts of tho Legislature the land in ijutsihni with other 
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lan«l« wa*! % csted in tho plaintiffs for tho purpo«e of carrjing tL« o 
water of tlio Voliar liiko n«to tlio town of Bonibij and ^ 

disinbutiii" the came, tliat m Jannarv, 1894, the pUist"f' • 
desired to mike a connection in the Vebar 32 mam for :i. 
pnrpo«© of carrying Vehnr water into the Artliur I’oad 27 
mam Tlio\ al<so proposed to make a connection httMtcnll* 
Tansa 48 imiiu and the Vebar 12 main Tho two placet t‘ 
which tho=t works re''poctnely were to bo o\eciit<-d wer* 
marked X and Y respettivclv, m a plan annexed to tho pUrt 

The following are tlie material paragraphs of tho plaint 

'4 1 he iilaintifla bj tlieir v orkroen on tho JOtb day of Junuary /<■ 
entered ou tlie laud tbrounb w hich tl e said \ char dS" main run* st tl < 
ipot markc 1 with the letter 1 on the said plan and began to cxcar^tp ll*.- 
SQil over the a ud \ char mam for the pnrpoae of making the tonn»ot ^ 
second abovcmcntioned but the defendants claimed to In. entjtlid 0 
refuse to allow the plaintifTii men to work at the said spot will ;ut ll< / 
permission and the defcmlanls claim tho laud through winch tl« te >' 

\ ebar main runs at tl e '•aid place as their own, and refiuo to ulh/n tl, 
plamtiffh to make tho coiineetion afoie aid, or to enter upon tlie »ai-j l^^ 
at the place aforc-aid except upon conditions winch the plainiHT* art i// 
bound to agree to 

5 Ibe plaintilTa «ay that the land at the places miirkcd X ao * y , 
the said |il 111 IS rested in tlic plaintiffs and is not the ptuiierly * 
defendants as they allege, and m the alternative tho plauiiiirg 
if they arc wrong in this contention and tho said land is the j 
the defendants, yet nerei tlieless the plaintiffs arc entitled to enur 
taid land in the way and in the mannerand for tho purporr'# iJj , ’’ 
entered on the same on the -.‘^th day of January, 1804, and thm * 
fondants are not entitled to prereiit them so entering ' 

The pra) ers of the plaint were ae follows — 

‘ I That It may be declared that so much of the lands! iric 
I lau deposited in the office of the Secretary to Gorernmcnl of 
mentioned m the 2nd paragraph of this plaint as occupiod by * 
pipe as corresponds with the plates marked X and Y on the f ■* 

A hereto annesed is Tested in the plaintiffs 

“2 That it roar be declared that the plaintiffs are cntiij,,. 
upon the land at the said places marked XandY as afort,,, ' 
purposes mentioned in the Jrd paragraph of this plaint eYcni*. ' " 
the pn)]Krty of the defend iiits, witbont the permission of it 

“d That the cofendants may be restrained by the ordert 
of this Honourable Court Irom prerentmg the plaintiffs, l 

and QgcntH ontenug upon the said land at the | laces isarl,^ > « 

afores iid for the purposes mentioned in paragraph 3 of it , * F t, 
anyjDtbor pnrpo«e for which the plaintiffs may lawfully s„ 
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The defendants by their written statement did not admit that 
the land m question was vested in the plaintiffs^ and submitted 
that, even if it was, the plaintiffs, having regard to Section 12 of the 
Railways Act (TX of 1890\ were not justified in entering upon 
the defendants’ land and attempting to do the said work withoat 
the permission of the defendants They further contended as 
follows — 

“2 The defendants say that in the months of September, IS'IS, and 
January, 18*^4, the plamtifls* servaut«, without the pennssion of tl e 
defendants, entered upon tbcs defendants' land foi the purpose, as alleged 
by the said serrnnts, of laying down therein 2 pipes to connect the 
Vehar mam with the Tansa mam, portions of both these pipes «ere 
intended to be placed upon land of the defendants Ihe defendants will 
rOy upon a plan furnished by the plamtids engineer to them shown g 
the proposed connections and upon the con espondence copies whereof 
arc hereto annexed and marked collectively No I 

‘ 3 Ibo defendants say that, iriespcctivc of the provisions of Section 
13 of tho Railway Act 1890 the plaintiffs were not juetiSed by any of tic 
provisions of the Hlamcipal Act, 1888, m doing wbat they attempted to 
do, and that the defendants verc jnstifaed m preventing the plaiiitiCs 
aaid servants from making the said connections 

“ 4 'Ibo defendants do not admit that the land at tbs places marhod 
X and T on the plan annexed to the plaint, and marked A, is vested in tl e 
pi untifls, but tlie defendants say that it is the propei ty of the defencJa«t^ 
having bocu acqutted by them in tbo year, 28 d^ The defendants 
init that m no event were the plaintiffs entitled to enter on the said liad 
in the way or in tho manner or for the purpose that they entered on the 
same on the 29th January, 1H9J 

Tho case was tried by Stbacuev, J , in December 1897. 

Inierarity and Loiindcs appeared for the Plaintiffs 

Lang (Advocate-General) and RusaeU foi tho Defendant® 

Tbo following issues wore raised — 

1 AYhtther all the lands and other immoi able Jiroperty necessary 
tho purpose of carrying the water of tho Vchar Lake by pipes into Bombay 
is vested m thu plamtiffs ? 

2 bethrr the land, the subject matter of this suit is vested m It® 
plaintiffs * 

I Mlicthcr tho land described ui the |)laiiic is not tho properly of tl ® 
defendants “ 

( WHiothcr the plaintiffs aro entitled to enter or justified iii entering 
upon tho land in question in the way ond iii tlio manner and for tlic po'’ 
poses alleged in the plaint ■' 

bother the dcfcndanls ore not justified in preventing tl pln*'^ 
iffs' scrannts from entering npon the iind land fur the purposes me® 
tioneil ® 
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C \\'hether Inving regard to the proTinons of the Railway Act IX G I p Ry 
of lb'^0 the defendants were not jnstiRed m prercnting the plaintiffs and v 
their aerrants from entering into the land ? Mnmcipal 

. Corporation 

t General is^uc of Bombay 

The following is tho miterialporlionot the Judgment delivered 
by tbe lower Court — 

Steachet, J (nftor examining tlio evidence as to title) con- 
tinued — Tho state of the title to the property in dispute is, 
therefore, this The Vohar mam, including the parts of it shown 
on Exhibit I, where the plaintiffs proposed to make the connec- 
tions, IS vested m the plaintiffs Tho sod above the mam is 
vested in tho defendants The space of 22 inches between the 
western skin of the mam and tho Railway fence is vested in the 
defendants The land west of tho Railway fence as far as 266 
feet north of the Arthm Road is vested in the plaintiffs The 
roiult is that everything done m this case by the plaintiffs west 
of the fence was done upon their own property, but that m cross- 
ing without the permission of tho defendants the space of 22 
inches between the fence and the main they committed a trespass, 
unless they can show express statutoiy authority justifying their 
action 

In considering the right of tho plaintiffs to enter, for purposes 
Connected with tho wntcr-works, upon land vested in other per- 
sons, and to make the proposed connections upon such land, it 
18 not necessary to refer to any enactment eailier than the City 
of Bombay Municipal Act, III of 1888 The subject is dealt 
With by Ch iptor X of that Act The first section of Chapter X, 

Section 201, gnes the Municipal Commissioner for the purpose 
of providing the city with a proper and sufficient water-supply, 
and when authorized by the Corporation m that behalf, powir 
to construct and maintaiu water works either within or without 
the city, and do any other necessary acts, necessary, that is, for 
the purposes specified, to purchase or take on lease any water 
"ork, and to enter into an arrangement with any person for a 
sunply of water Section 262 provides that the Oomtnissioner 
shall manage all water works belonging to the Corporation, main- 
tain them in good repaii and efficient condition, "and shall 
cause all such alterations and extensions to be from time to time 
m ide m tho said water works as shall be necessary or expedient 
for improving tho said works ’ That section does not require 
the authority of tho Corporation for necessary or expedient 
alterations or extensions of existing water-works, as distin- 
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gmshed from the con<;fcructioTi of wator-works pro\idc(l for by 
Section 2G1 The making of tbo proposed connections between 
the Vehar and Tansa and Artlmi Road mams would be an 
alteration oi extension of Municipal water»works, and would, it 
IS not denied, be necessary or expedient for improving thorn 
w thin the meaning of the section It has been argued with 
reference to the interpretation clause. Section 3 (t), including 
within the terra water work a duct, tnam-pipo, and any “thing 
for supplying or used for supplying water,” that the laying down 
of any new pipe, such as those required for tho pi oposed connec 
tions, would be “ constiuctiug watei-worl s^' within tho meaning 
of Section 261, and would require a resolution of the Corporation, 
which admittedly has not been passed In my opinion, howei or. 
Section 261 refers only to any future water wotks which tho 
Commissionei may construct oi acquue, and not to additions to 
water*workB, like the Vehar water*works, already existing and 
vested in the Corporation when tho Act came into force Iho 
distinction between extensions of an existing system of water- 
works by additions or improvements within the area previously 
supplied and previously within the juusdictioii of the Corpora 
tion, and a “construction” of new wattr-works, is not only 
plainly recognized by Sectiocs 261 and 262, but ilhi«tratcd by the 
most locent decision^ m England upon tho analogous proMSions 
of tho Public Health Act, 1875— •Cfcie/ond Waiir Comimwj v 
HcAcar Local Boardi^) , HnddeisfieldCorjioraUon^ 

Urban Dmti tcl Counctl (2) Soctiou 203 deals with the ngbt of 
access to municipal water-works It proiides that tho “Com 
missioner may, for the pmpose of inspecting or repairing 

or executing any work in, upon, or in connection with, an) 
municipal watei work, at nil reasonable times, (a) enter «P‘“ 
and pass through any land, within or without the city, adjacen 
to or in the vicinity of such water work, m whomsoever si'c 
hndmiy aest, (b) convov into and through any such land n 
necessary maton ils, tools, and iirplomcnts ” That would inclm 
a right to outer upon the land m dispute vested m the dofen 
nuts for tho purpose of making the proposed connections t 
not alleged that tho tiinca nt which tho plaintiffs propo«e‘ ^ ^ 
make tho connections were not reasonable So far, nlthough ° 
Act clearly recognizes the right of tho plmiitilTs to extend 
alter Ihoir mains, and gives tliom a right of nccc'-s wit 
necessary implements for the purpose of making co nnection^ 
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siys notbmg about tlio right to Hj tho pipes fottnmg the (-on 
noctions Upon hnd vested in other persons That, liowovor, is 
the effect of ‘^edioii 2b5 road with an earlier section of tlio Act 
'^(Ction 205 pro\ ido^s th it “ the t/« mmissionor shall ha\ o tho bami- 
powers and ht subject to the same restrictions for cairymg, 
rcntiMng, and impairing watcr-miiiis pipes and ducts withm or 
without tho (.ity is ho ha'J, and is subject to, under tho provi«ion'! 
hereinbeforo coiit lined, for carrying, renewing and repairing 
drains within tho cit\ ” 'Iho proctdiiig provisions ot the Act 
relating to drams are contained in Chapter IX 'Ihe only provi* 
sions relating to drains which, it has been suggested, are made 
applicable by Section 26 j to water works are Sections 220, 221 
and 222 Section 220 merely provides that all municipal drains 
shall be under tho control of tho Commissioner Section 221 
provides that "tho Commissioner shall maintain and keep in 
repiair all municipal drams, and, when authonred bj the Corpo- 
ration in this behalf, shall construct such new drams as shall 
from time to tmio be ueces'ary for effectoally di aming the city ” 
If, Ds regards repaii, that Section i« mad© applicable by Section 
2CS (u water-works, it adds nothing to Section 2(12 If, as re 
gaida constructions of new works. Section 221 1 « made apphcablu 
by Section 265 to water-works, it adds nothing to Section Jbl 
As Section 2C5 makes applicable to water works only the powers 
and restrictions given to and imposed on the Commissioner for 
tarrying, renewing and ropaintig drains, and does not leferco 
the construction of new drams, it does not, in my opinion, make 
the latter part of Section 221 applicable to water-works If by 
reason of Section 205, the latter part of Section 221 applied to 
tho coDstructioii of now water-woiks, that would not, foi the 
reasons which I have alieady given in reference to Section 201, 
affect the proposed connections, winch are not the construction 
of new, but tho lUoiation and oatcnsioo of ezistiug water-works. 
That disposes of Jlr. Russell’s argument based on the words 
common to Sections 221 and 261, " when authonred by tho Cor- 
poiation in this behalf ’ The only other Section in Chapter IX 
wliii-h Las been referred to w Section 222 lhat section is 
clearly made applicable by Section 265 to water works It 
provides that " the Conin]is'>ioner may carry any municipal draui 
through, across or under any street and, after giving rea- 
sonable notice in writing to tho owner or occupier, into, throngh, 
or under mij land wli itsoever within the city " Reading this 
as apply lug to water-works, it supplements Sections 2o2 and 263 
97 
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tnioiigil, or iiudei any land whatsoever, which would, of course, 

include the land in dispute vested in the defendants, ifter giving 
reasonable notice in writing to the ownei or occupier In the 
piesont case the riasonnble iiotico m witting was given b} ihttcr 
from the Water Engineer to the Chief Enginttr, dated the 2Cth 
Octoboi, 1893, (Exhibit M), and enclosing a tracing (Exhibit I) 
whicli showed the pioposed connections 
Unless therefore, ^he defendants can point to some onactincnt 
Gxclud iig or modifying the operatior of those ]ust cited, the 
plaintiffs have, under then Act, the right to enter upon the land 
in dispute, oven whore vested iii tlie defendants, to make con 
iKctions between thoir mams, and to lay the pipes forming the 
connections througli 01 under the dofeudauts' land, and to do 
all this without the defendants’ permission, though not wjtloiit 
giving them reason iblo notice in writing Iho defendant^, 
how c\ er, do point to an enactment which, they contend, excludes 
or modiQcs the operation of Act III of 1888 so far as the rml^V 
propert) is concerned 'Jhej rel) on Section 12 of the Imhin 
Kiilways Act, IS of 1890, which provides that '*if an owner or 
occupier (if any lind alTcctod by i lailwij considers the work'i 
nude under the 1 ist foregoing section to be insulhciont foi tlio 
coiutnudious use of the land, or if the local Government or a local 
luthonty desires to constrnot a public ro id or other work acro®s 
under or over a railway, lie or it, as the case maj bo, may at 
any timi re(|uiio tbo Hailway kdmimstration to make at his o*" 
It'S expense such further accoinmod itiou works as ho or it think*' 
iieccs->ir) ind are agreed to by tho Hailwa) Adininistratio i, or 
as, in casu of difi’t.ronco of opinion, may be authorized hy tho 
Governor Goa^al in Council ” ili Russell contended tlmt th 
proposed connections were *fiiitlier aiconiiiiodalion works 
withm tho moaning of this section, and that tho plaintiiTs 'v! 
are u ‘ local luthority ’ ns defined by Section S of tho Geiienl 
Clauses Acta, 1887 and 1897, cannot them elves mike tio c " 

III ctions, but can only require the defend mts tu make tl tm 
the phintiffs’ cxpeiisi The word "Iliilway” is defined ly 
Stetion 3 of Act I\ of 1890 as including "all land within the 
foiice s or other bonndaiy marks indic iting the luiiils of t! i I 
ij)| iirtonant to a ruin ly ’ and, therefore, if, eontnry to *he 
eoncliision which I have already stitcel, the land in dispute 
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stilo the ftnee is vested m the dofaud-tnts Mr Russell s g I P R/ 

'irguinent Trill not i}*pl 3 to it Air Un&sell supported In-' conton 

tion b} roftrriii^ r > ctions 7 nnd 8, under tho latter of which, Corporation 

ho said, tin dtfeiidiiits inieht subject to tort uii coiidilions, and of pomb sy 

for tho purpose of extrcisin,r the powirs c>nferrol on them b} 

the Act, alter the po iti m of the Vehai m vin itself or of any pipo 

vested in tlio plaiiitifTs It appears fr iiii the evidenro of Mr Cam* 

pinn and from the kttt rs of the Chief Ln^jineor and tlie Agont, 

wluch haao been pub m that thi defeii Hots contend for an pi 

trPinol^ isidi. ipplicitioii of Section 12 Mr. Campion, foi 

mstanco, Rij s th it, alth ugh the di totui ints “ won! 1 not object 

to anytliing reasonabit the} claim i right under tf i btctioii to 

prevent tlio pliintiffs not only from making connections but 

from coming within tho rulnay fence for any purpose whatcvci 

without till ir pormission inchidmg such purposes as patrolling 

the Imc of the Velur main for inspection and control and 

entering tho sluice lunso whicli is almittedly municipal pro- 

pert}, It IS difficult to 3t( how tho right of access to municipal 

witcr vvirks for purposes of inspection and tho liko conferred 

by tho e\pre®s terms of ScctioD 2o3 of Act III of 1888, can bo 

overridden by a section in Act IX of 1890 relating exclusively 

to tho making of accommodation works 

It appears to me that there are two answers to Mr Russell’s 
contention In the first place I agree with ]\Ir inveranty’s 
argamentthat a suming the proposed connections to b'' “ further 
accommodation works ” within the meaning of Section 12, that 
section IS purely enabling and permissive ami not prohihitivi 
It gives a particular riglit to a local authoiity as against a Rvil- 
vva} Administration, but d cs not thereby imphcdly abolish an} 
mlepondcnt right vo ted in the local authority by any other 
enactment "What it does is m effect, to give tho plaintiffs, ns 
regards ruilwiy land, an additional and not a substitute I rignt, 
so that they might, at their option, cither themselves make the 
connections under Sections 262, 203, 26o and 222 of Act III of 
1888, or require tlie defendants to make them under Section 12 
of Act IX of 1890 Tiio provision^ of Soction 12 would onl} bo 
obligatory upon a loc vl authority dtsinug furthei nccummodation 
works and not 1 aving au} independent power, such ns the powers 
created b} Act III of 1883, for tho purpose That tins view is 
correct, follows, I think, from the wording of Section 12, which 
in terms only confers a jtower on the local nnlliont} and docs 
not purport to tiko away any other power or duf} existing 
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G I P Ey ahnnde Tlierc la nothing luconaistont with it in Section 8 
Mnaic pal reiaoniblo enough that a local nutbont} should be em 

Corpoiaiion poweied. Subject to certain conditions and for the purposes of 
of HoDib ay pipoa uodor railwT-j as well as under other 

land, and that nevertheless the Railway Administration should 
be authorized, for the purpose of exeioising the powers conferred 
upon it by Act IX of 1690, to alter the position of any such pipe 
subject to the local authority's supormtendenee 

In the second place, the proposed connections are not, m ray 
opinion, " further accommodation works ” within the meaning of 
Section 12 of the Indian Railways Act They are apublic work 
for «hich, Ohder the section, a local authority might require 
accommodation w orks to be made In the case of local aiithont? 
desiring to construct a public road or other work across, under, 
or o^er a railway, the atcommodafion works required must 
ob\ lously be works other than the public work to bo constructed , 
there must be, first, a public work whose construction is desired 
by the local authority, and, secondl), works lequired to be made 
for its commodious use A local authority desiring to make only 
a public road cannot require the Railway Administration to 
mako the road as an accommodation work What the locol 
authoritj may require the Railway Administration to make, w 
not the road or other public work, but accommodation works for 
its commodious use The public work itself must be made hy the 
local authority under some other statutory pow er In the pro 
case, what is the public work wliicli tho local uuthonty ‘dosiro^ 
to construct " under the railway r J ho connections, hy moans of 
pipes, between tho Vehar and the Arthur Road and Tdus i inaitis 
Ii it, then, are the accommodation works required for tho com 
niodious use of the public work ? None No work otlier than 
ihe conncctioits thcinsclvcs is coofompfafod It follows thai no 
accommodation work is in question hero, and that Section J- 
does not apply Again, it is not " accommod ition w< rks 
Bimply, but " furtlit r iccominod ition wirks*' that tho •'cctran 
proviltsfor The " further accommodation works” inustnwu 
till Baino thing throughout the Bection , must have tho 

niomingwlictlior tho rcqni-^ition to tlio Railway Administnition 

IS made by the owner or occupior mentioned in tho opening 
words of the section or by tho Local Go\orninont or a if*'' 

niithoiity Iho word ‘furlhor’ in itself, niid nl-o in c mnecli u 

with tho opening wonl«, ob\iOHsIy has refcronco to Sccfi n , 
to \ihieh Section 12 m a rider, and in winch tho term “nco'® 
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moiHtioii works ’ is virtinllj dcfinoil Sections 11 find 12 of 
the Indiin Knilwnjs Act are modihcUions of Sections 08 nnd 71 
of the Riilwiys Clitisi s Consoliiintioii Act, 1845 (8 nncl 9 Vic , 
c 20), thoujrli Section 71 refers only to owners md occupiers 
and not to locil nnthoritus desiring to constiuct public works 
It has been hdd tint the “ further” ivorks contemplated by 
Section 71 do not moan any kind of works which would at any 
time be conienicnt for the Ixnd onnors, but norks additional 
to accommodation uorks already made by the Railway Companj 
nndor Secti n and of the same kind as those which might bo 
required under that •section — Rhondda and Suansea Raxltiaij Co 
V Talbot 1) In tho present case, no accommodation works hare 
been previoualj made bv the Railwaj Company for the plaint 
iff B, ind Section 11 men ions no accommodation works resem- 
bling the connections which the plaintiffs propose to make 
The connections aic not water couises or other pasaagps of the 
kind described in Section 11 (6), as Mr Russell suggested 
They are not, in mj opinion, ** further accommodation works ' 
or accommodation uorks at all Section 12 of the Imlmn Rail 
uajsAct, 1800, theiefoie, does not exclod© the right of the 
plaintiffs to enter on the defendants’ land and to make the pro- 
posed connections A\liich is giren to them by Act HI of 1888 
'I his decides the suit substantially m favour of the plaintiffs 
I find on the first and fonrth issues on the affirmatiio, and on 
the fifth and sixth iii the negative On Iho second and third I 
find that the Vchir mam and the land west of tho railway 
fence are vested in the plaintiffs, and the land between the main 
and the railway fence to tho west in the defendants 'I lie 
plaintiffs «iU ha\oa decree for declaration and injunction in 
accordance with theso findings with coats 
The defendants appciled, contending that the Lower Court 
was wrong in fiofiling that tho Corporation we-o entitled to 
enter upon tlioir laud without their permission 

Ihe appeal was heard by Kspsnxn, 01, and Fultov, J 

Lanff (Advocate General) anil Mdepherson for tho Appel- 
lants 

Seoll and Loutdef for the Respondents 
Kfrshaw, 0 T — The Court is of opinion th it Mr Justice 
Straciilv •> Juilginpiit is right and should be uphold I neol 
only shortlj illudo to what am tho admitted facts of the cose. 


G I P By 

Mnn c j fvl 
Ct rporniion 
of Uoml ny 


( 1 ) (is>97)aa isi 



SUIT AOAINST EAHWAT ADMINISTHATtoS* 


*77 i- 


O I P Ry 
w 

Mnn cipil 
C rpor tion 
of Ilonibiy 


They have boon clearly stated by tlio Advocate General in In^ 
opening speech It appears that a iram of the Bombay water 
works, tlirough a portion of its course, lies along a narrow stnj 
of land winch may be lubUrately desciibed as paic of tins ml 
way 1 he plaintilTs think it necessiry that there should be a 
connection between one portion of this water-main and anotlicr 
portion of their \Tator mans in the city, and in order toe wry 
this out, they desire to enter upon the land of the defondmfc 
Hallway Company and to overcise what they consider to lx tfio 
poworac nifcrreil upon them by the "^Iiinicijial Act Annctionm 
tlie natmo of a friendly action was filed, it ha\ing boon agreid 
to be talon for granted that the Corpoiation have ent rol 
Upon tho land and arc prepared to cany out thoprojnt .1 
works Qhe ictioii was instiintod in the High Court and tatm 
bohno Jtr Justice Stbaciiet, who decitlod tint tbi Bombay 
Corpoiation woio right This Court is of opinion tint Mr 
Justice STRACfiFT dccidel properly, and the rea‘'0n8 which lead 
Us to that dcci«iion may be shoitJy stated 

By the combined operation of bcction 2G5 and Section 222 of 
the Municipal Act, it may oe said that, practically, tho Corpora 
tion ha\o the same lights with legard to carrying out tUir 
water works as they hare with i egat d to llio tarrying t tit of tl e'f 
drainage system By Section 265 it is proaidtd *'Tho Con> 
tnissiouer sluiU ha\o the same powers and bt subject to the «aia 
restrictions for carrying renewing and repairing waterman 
pipes Or duct'a witliio or without the city, as lie 1 ai uiul i”* 
subject to under tl o provi«ions lieroinbcfore cntaiiud for earn 
lOg reiKwingand repairing drains witlim the city” rnrniig 
back to f Imptor IX it is seen that tho Commissioner is associated 
w ith drainugo and drainngo works by Section 221, which avs 
” Tlio ( ommissioner shall m iintaiu and keep in repair all • 
cipal drams and wJu u authon/ed by tho Ci rp iratioii m this Ik'- 
half shall cciistruct hUtli new draiiih »s sb ill from tiiiio to time 
be iiccc's iry fer tlTci tualli dnuniiig the cit\ ” By Siction 2— 
it IS laid dow n that *(lio Commtsvionir may carry anyMinuipal 


drain tl rough across or undi r any stn ( t or pi »co laid out n« er 
intended f ir a strict, or under any collir or laiilt winch may 1 
under any strei t, and aft< r gn ing re isonable notice m wriim- 
to tho ow ntr or < ccupier, into, throngli or under any 1 ui I ’’^1 
SOI \ ir within the city, or, for tho purpo*u of iintf illordisfrd 
< r sewage , will out the citv ' Sub section 3 of this sccti '« 1*)' 
down " In the cxcrctsi* of any jowrrsnndi rtliisyectiun a^httc 
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ttatmgo as can be shall bo tlone, and compensation shall bo paid 
by tbs CoiDtni'^iontt to anj porsou who !»nstaius damage b} the 
exercise of such powei ' 

For the rjadwiy roinpan} it is said that the ni.w pipe pi o 
posed to bo laid through the twenty two inches or there ibouts of 
this land is rtidly a new dr nn within tho meaning ot Section 2 ^ 1 , 
and th it, therefore tin Municipal Cimimisaionot recjuiies tho 
sanction or Tuth irizition of the Corporation btforo ho cm law* 
fully and leg lUy eutci upon the work duties Hie Court docs 
not think It IS necessary to decide thatquestioii it is surrounded 
hr a groit many diffic iltie”, and tho real qiie<.tfon «}iich jri«ies 
in this appeal may bo decided without uutering upon that ques 
tion at all It "eems to us that what the Commli>^lOlle: did as a 
mattpr of fact is well described by ifr Justice Sn Acittr when ho 
•lays the Comin'isionor's action amounts to an altoration or ex 
tension of an eM«ting water-main, which may be effected undoi 
one of the Rcct'ons without the authority of tho Corporatiun 
being given to him By Section 262 it is laid down ‘ Die 
Commissioner shall man^go all water works belonging to the 
Corporation, and maintain the same lu good repair and efficient 
condition, and shall cause nil such iltorations and oxteusions to 
bp from tinie time made m the said watt r woi 1 s ts sholJ bo 
necessary or expedient for improviog the said vvorl s ” Oleuly 
the alter itiou and extension proposed is with a viow to imptov 
mg tho said works, and no doubt It will have that effect wlien 
it IS completed Therefore, if the proposed work may be do- 
scnbed ai an alteration or extension of the existing work, it li, an 
operation which can bo eniried out by the Couiinibsionor with- 
out obtaiuing the authoiity of the Corjioration at all 

It his bleu vllogod by the defendants that tht-rc is no power 
m the Corporation tu lay tho new pipo on private land Wo nc. 

< f opinion that under Section 265 ns read with Section 222 
there IS power to lay such ii pipe nndci any land whatever in tl e 
city, and, therefore, there is no trespass by the Corporation 
fcotmg that they have followed out strictly tho of the Act 

uhich gives tl em the power 

Lastly, it IS Contended that even if tho Corporation forincily 
had this powe- it is now controlled ind tal cn iway hy Section 12 
of the llailwiys Act ft sootns to us that, m order to take awav 
a power t>f this kind winch is so ODiinently service ibJo and n«e 
ful for a I irgo Corporation like that of Bombay, it should bo 
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[• Ry Cither t^kcn away in express terms, which would leave uo doubt 
about tho matter, or the inference should ho so string as really 
ration to amount to t ikiiig away, in expiess terms, the power given by 
y the Municiji il Act If wo can see thit both powers may bu 
exercised together or separately, so that theic is some rci^on 
why the two powers may co exist side by side, it will go fai to 
show that such inference cannot be dr vwti can uud< istai d 

why in the ore case it would bo for the advantage of both the 
Kailuay CompAiiy and tho Corporation th it the Ilailway Com 
pany should have the right to do the work IVe can nl o ‘■co 
til it there may bo circumstances in winch it would be for the ail 
V intage of both that the Corporation should do it Supposing 
th it a street has to bo earned under a Railway, it would be for 
the advantage of all that the Railway Company should do it, 
but when, on the other band, wo como to a work like uattr 
works it should be done by the Corporation, who havotliewhol 
schomo of tho supply of watt r to the city in hand I see nothn g 
in beciion 12 which by express words takes away the power 
given by tho Municipal Act or in any way repeals it I see no 
irresistible inference to bo drawn from Section 12, which takes 
away such power, and we are of opinion that Sir Jostico 
SrrACiiEY wis right when ho said tho two powers might "cH 
CO oxist eido by side, and that there is no alrogitiou by Sccti n 
12 of the Ratlwais Act of tho powers previously giveu to the Cor 
jioratioo 

1 do not think it necessary to enter into a discus'^ion 
regard to what arc further nccomniodation works, beenuse tl i 
easo scarcely turns upon that poi it It seems to me th it tho 
Court can decide tho nppo il on the broad grounds of tho re isons 
given Tho order of tins Court it, that Mr Justicu Stmchsi'* 
di ti«i m bo confirmed with costs 
Decree con/iri led. 

Attorneys for tho PJaintilTa -Misi-rs Craw/ml, Broirnnnd 
Go 

Attornoys for tho Defendants — J/esyri* LtttloandCo 
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The Bombay High Court Reports, Vol IX Page 217. 
Ti(f< n C «(//, C 7 auil Wistiopj), 7*' 

aUL JUbTICLb Ol THE Pi VtC TOR TUL CITY OF 
BOMRA.^ (Pi mnmfps) 

i 

Hin ORFAT INT3IAN PENINSULA RAILWAY 
COMPANY (UepFhDiNTs) 

Rulei — iufi; lyru r2 — ftnl atj C WJ any gliabihtj lo i<tj rates — 

1 rii c\] U nf rat 1 j—<i er Oee j ler — UltlcflS i> [Domlaj) — Act 
ITn/lg 7 {H mhaj) 

The Great Indian Peninsula Railway Com) any which under an oerco 
nicnt with Government lold^tleHud upon which then railway con 
atroctel free of rent for '>9 year arc occnpi<'n. only anlnotowncrs of 
inch land withii the inenningof Section i of Boinhay Act II of 18<'5 ftiid 
uto therefuro not Uahlo to ho rated as oniicrs ot the ground used by (bom 
for tl t purposcB of the ra Inay wiibi i ilio City of Bombay 

Prmci) Ics upon wl icl lU U\ay Companies arc liablo to be rated oorisi 
dcred Olid laid down 

Tutu was o special enso stvtoJ, uoflor Section 32S ot Act VIII ot 
l8o9, for tlio opinion of tlio Iligli Court Tho initoiivl portions 
of the taso stated that— 

R) ati Indenture of igreouicnt, bcinng dato tlio l7th tliy of 
August, A D 1849 and made between the Enst India Couip uiy 
of the ouo part and tlit Great Indian Peuinsula Railway Company 
oi tbo otlior p irt wborein, amongst other things, it was stated 
that tlio said Railway Company had contracted, to make, mam- 
tam and work a riilway Lorn Bombay to Callian, and to pay 
info the Tieasury ot* tTic £as< fntfia Cbmpiiiy ffie Btim of 
£500,000, to be, from time to tune, drawn out for tho purposes 
of till, iiaul railway, and that it hud been agreed that tlio said 
railway, when finished, shmld ho lea'^ed to the siid Railway 
Company for the tinu of min.tj nine year', siih]6ct to any 
brcaclica by the said Railway Company of certun conditions 
uiiposcd on them in the said Indenture of agre tmtnt, tho sud 
last India Company convenanted, to obtain posscesiou anlto 

• Aft r tl d or„umi>nt» of d lato to! been I ear I anJ lefore tlo Judj. mt 
was loliTtreJ f'ou 1 C J wasaijo l I to tl o CJ i«f J stlrc'hipof Beu Tiland 
Wcttropi J was appo ateil Chief Jastico at Gombay 
OS 
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Justices of over to the Railway Company free from all cliargcs, tlic 

land required for the saidrailwav, for the <?aid term of iiinctv-nino 
tie City of . X f j ^ 

Bombay years, Subject T.S aioresaifl 

G I P Ky Since the ra iking of snch Indenture of agreement, the caj :tal 
of the Railway Company Los been increased, aud by successive 
agreements made between the Goveinmeut ot India and the «aid 
Railway Conipauj, hko powers, as in the first mentioned igico 
inont, wf ro granted to tho said Railw ay Company, to extend the 
said laihvay from Calliau aforesaid to other places m tho Motiissil 
Tlie Railway Compjny have since extended tlioir lino of 
rulwaj , one terminus of which is at Boree Bimder in tho Isl mil 
of Boinbaj, the other termini being at different places in the 
Mofussil, to wit, Sholapur, Nagpur, and Ivhuudwah, and tho 
Railw ly Company, sinto such first mentioned agreement, 1 ivo 
been, and now are, in possession, and exclusive occupation of 
the same as well as of sidings, stations, offices, store looini, 
goods warehouiscs and othei conveniences situated both lu Bom* 
bay and various other places along the said railway between 
Bombay and tho various termini m tho llofussil before mentioned 
In tlio yearlSfiS, the Assessing Officer, under and by virtue of 
the St vtuto 33, Geo III, Chapter 52, Section 358, asses ed tho 
Slid Riihvay Company at the sum of S,?")© in respect of 
hotisLS, buildings and grouud owned and occupied bj them 
witl in tho City luil Town of Bombay, and from tli it time to tho 
)oar 1870 inclusive each and ovtry year was tho said Compan} 
duly assessed Tho assessment for tho present year (ISO!)) 
inide iiudtr tho provisions contained in Act II of 1805 and Act 
IV of 1807 

The said Railway Company have always maintained tint the 
ground occupied by their railway within tlio City of B inhay, 
li is no assessable v line, ns thoy arc not tho on iicrs i f the sam 
nor ha%c thoy any title thereto, hut, on tho contrary, that the 
t- imc IS owned by and \esled in tlio Covi rniutnt ofindu, a* 
apjicars from the letters which p i^scd botwoeu tJio Solicitors of 
hotli the Goitrnmont and tlio Rmlwny Company 

Tho following qnestions woru sabinittud to tho Court for it-i 
opinion — 

— Is tho Great Indian Peninsula nnilwny Conipany 
liahli to bo rated as owners for tho groun I 
thim for tho purposes of tho railwny within tie 
City of Bombay ? 
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2fMi— If<5o, npon ^\llat princaplo is the aasessmont to bo 
mule ^ 

3r(7 — The Raih\'iy Company admitting that they aro 
liable to bo rated ns occupiers of land, upon what 
pnuciple aro they to bo rated as such ? 

The case cainc on for argument before Couen, 0 J , and 
WEsrrorr, J 

All Sergeant, McCulloch, and Green, for the PlamlifTs. 

J/arno/t and X«t7 am, for tho Defondanta Cnr Adv Vnlt. 

27tii ^^ay — \\>sTPOPr, C J (after leading tlio special caio as 
stated abo\Cj proceeded) — 

This special case, asIha\o stated it, is the amended case 
which was filed in ilarch 1870, and not the case ongmallj 
presented, and which was of a much more extended nature 

This case, it will bo observed, has no reference to stations, 
hnnses, buddings, etc Upon these tho Railway Company have, 
for several years past, paid rates It relates to gromul only 
As to tho first question, I have como to the conclusion that tho 
Radway Company aro not liable to bo rated as ‘ owners ” in 
respect of tho ground used by them for the purposes of tho 
railwaj . 

The Indenture of agreement of the I7th August 3810 appears 
to me to vest m them a right to occupy the land for ninety nine 
years, determinable under tho circumstances set forth m that 
Indenture Tho occupation is only for certain purposes, tho 
absolute dominion over tho land not being given to tlio Riilwa^ 
Company 

Such was tho naturo of transaction that there has not Leon 
any rent reserved to Government, bnt if rent had been reserved, 
Governraont, in whom tho reversion is vested, would alone have 
been entitled to recoivo it 

It was not, I thinh, intended that tho definition of "owner,” 
contained in Section 2 of the Act, should have becu applied to 
One who himself is a lessee, or who bolds, as tho Railway Cora 
pany does hero, under an agreemontto grant himariglitof 
pancy for Rpecifio purposes for a term of years, and who 
to another Tho remark is msdo by mo with 
words in the definition, "or who would n-ce 
laud or pi omises were let to a tenant ” 


JnsticcB of 
the Peace for 
the City of 
Bombay 

Q I P lij 



780 


SUIT AGAINSr BAIWAT ADMINISTRATION 


Justices uf 
the Peace foT 
the City of 
Bombay 

G I P lly 


There would bo some difficulty in contonding that the R-iilwaj 
Company has any right to sublet, but, even if it had, I do not 
think that a party who sublets was intended to be nichidedin the 
definition of “ owner ” 

In fact, wo find that Section 48 draws clearly a distinction be- 
tween owners and tenants who sublet, applj ing to the part} alone 
who makes the first lotting the term owner, and to his lessee 
who sublets, the term " tenant, and albeit that Section 48 
deals with houses and buildings only, the argmnent as to tl o 
piopor use of the term ‘^onner” is not theieby weakened Jhe 
true mode of construction of enactments is, if it bo reasonably 
possible, to give to a word the same construction throughout the 
enactment, imloSs there be something m the contoit repugnant to 
that construction I see nothing in the context to render it 
imperative upon the Conit to hold that the teim “owner" in 
Section 2 of the Act necessarily includes a lessee 

The dofiiiition of “ owner ” m that section is perhaps not a 
very happy ono, but the Legislature itself by Sections 47(1) and 
48 has greatly aided tliat definition, and showed that the rent 
spoken of m Sectioo 2 means rent loceivablo, or which might 
bo receivable, under an original letting, and not a subletting, 
otherwise, indeed, every temporary occupier who sublets would 
become an “owner’' and liable to be rated in that capacity— a 
result which it would not be reasonable to hold as within the 
intention of the Legislature vnthout some more clear declara 
tiou of it than can be discovered in the Act 

Government appears to me to be the owner of the land, but I 
am not lu anywise called upon, on the present occasion, to deter- 
imno what its liability may bo, and I do not intend to offer any 
opinion upon that point I hold that tlie Railway Company are 
not owners within the scope of the Act 

2 The Railway Company admits its liability as “ occupiers 
The principle, upon which the Railway Company is liable to 
Ij^o rated as occupiers, is to take the gioss earnings of the portion 
of the line which is within tho City (Island) of Bombay, and to 
make therefrom the following deductions — 

1 The expenses of working that portion of tho hno 

(1) Section 47 has botn repeal«d and a somewhat siiniUr enactnu^nt sohst 
luted for it.— Bombay Act IV of 1887 Section 1 —which alter 

argument 
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2 1 he ro]) lira of rolling stock, etc , naod on that portion 

of the lint 

3 An iillow nice for rcnenal of it 

I An allowance for a componsation funil 
5 Interest upon the capital necessary for working tliat 
portion of the line 
G 1 enant’s profit on that capit il 
A deduction in respect of income tax has also been claimed on 
behalf of tlu Hailwa^ Company, and in support of tint claim 
Pf'j V Til'' Grrnt Western Raihiay has boon cited 

Hut tint case lias been, in that respect, orcrruled by v 
The Sonti a} ijton D cL Co«ijfl«y,(2) upon satisfictory grounds 
I must hold that mcoino tax is not a proper deduction 
If an allowance bo made foi depreciation of rolling stock, the 
fact of such an illowance having boon made should be taken 
into consideration m fixing tho rate of tenant’s profits 
The letter of the 23r(l ilarch 1870, appended to tho amended 
spec al case and marked A, appears to have erroneously adopted 
the now exploded mileage principle The principle to bo adopted 
here is that winch, in England, is known as the parochial 
principle 

Iho figures m tins case will, according to the terms arranged 
between the parties, bo worked out by tneir mutual referee, Hr 
Ormiston, upon tlie principles laid down in this decision 
The parties will, up to this stage, bear thoir own costs 

respcctuely 
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(1) CQ D 179,205 
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The Indian Law Reports, VoL XIIL (Madras) Series 
Page 78. 

APPELLATE CR^IL. 


Before ^fr. Justice ]'Juthu''ami Ayi/'ir. 
MUNICIPAL COUNCIL OF TUTICORIN 
(Deftsdast^), PrriTfovErs 


hOU'l’U INDIAN RAILWAY COMPANY 

(I^MINTIPFS), ReSPO\PBNT 3* 

Munifiial in -^Citinel MuntctpnlUi<'f Act— Act IJ' d/1S84 (ifniirat) 
f'l, '<), 'j {, lOl— IPronj/wI o#«*>mrn/ o/profpg$xon <«*—/««• 

Small VvtK ( ourt — Prootnctal Smalt Cau$e Courts Api-~Acl A/ 
8eh 11, juxragrnph i— Order of <i Local Ooiernmcnt 
liio Miirnriiiality at Tiiti oriii demanded Rs 50 as profession tax from 
llin South Ituiian ItvlwAy Company which had already paid profes^'O” 
tax to iho Mimioijulity at Negipatam The Company complied wit e 
dcin 111(1 tindoi protcit and sued the Municipality for a lefando ifi 
iMiioiifit paid <in the Small Cmxc S«do of the District Mtinsif s Court 
Ilrl I (1) tlio Court hod juri'idictiou to hear and determine the suiti 
(i) the liliinicipality at Futicotiu had no right to levy the tat on 
fim Uailwa} ( nmpitiy and tho doerco directing the amotmt levied to c 
nfiiiidid wi« rorn-ot 

l>i IIT.ON iiiidoi Act IS of 1887, S 2'i, prijmg tlio High Ooorl lo 
roviso tho docroe of S Krishnasann Ayyar, District Jlnn'O ° 
Tuttcorm, m Small Cause Suit No. 1041 of 1887 
Suhramauta Ayyar for Potitionors 
SiirlDn for Kespoudonts 

'J'iio facta of this ca»o and tho arguraonta adilucod on tliii 
lion appear cufTiciontly for tho parpoao of this report from 
following— 

JonajiiM —Tho potitiouers in this caso ore tho 
Cuimiil at Tuticonn and tho conater-potitioners arc the 
Lull »n R i»l" '> Company. The question for dec ision is 

* CtvO Et-Tieion PoUtioa 2io. 173 of iSbS 
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the I^'iil«ay Coinpanj who exorcise tlieir profo-'Siou or cirry on 
their busint s as such Company as well within the hunts of the 
Municip ility at Taticonu as within tlio limita of the Municipality 
at \ejapatam are liable under Act IV of l88t (Madras), to pay 
the profession t li tu both MitniLipalilica The facts upon which 
the question urines arc shortly these In 1884, when Act lY of 
ISSl was pascod Ne^rapataiu was the liead-^|Uiitois in India of 
the South Indian Railway nipany The Ouinp my s pi ofession 
tax was paid for that and the subsequent y».ar to the Negapataiii 
Miinicipaht) In April 1885, the Company’s head qiiaiteis wore 
transfoirtd from Negapatam to Tiicbmopoly, but the Nogapatam 
MumcipaUty continued to demand aud the Ilailwaj Comp my 
continued to pay them the profession t ut duo for 1 886-87 and for 
the first half of 1837*88 On Cth August 1887, tho Mnnicipa 
lity at Tuticorm ga70 notice to tho Railw ly Company tint 
Ra 50 was payable to that body as the Company’s profession 
taxfortho first half of thojeir 1887*88 This demand wis 
made after tho Company had paid Rs '*0 as their profession tu 
to tho Municipility of Negapitam for the same half*year On 
the 31st August 1887, the Railway Company paid Rs 50 to the 
■Municipality at Tuticorm undei protest and preferred an ipptal 
againit tho assessment on tho ground that tho piofussion tix 
lud been previou'.ly paid to the Negapatira Municipality 
Their appeal was rejected and they then sued for n refund on 
the Small Cause Side of the Pisfcrict Munsif’sCoiiib atluticoiin 
The Tuticorm Jlunicipality resisted the claim on tbreo grounds, 
vi- , (1) that the suit was haired by Act IV of 1884 (Madri'i), 
(2) that the District Munsif Lad no jurisdiction to outortam it on 
the Small C^uso Side, and (3) that the tax, of which a refund 
was claimed, had been lawfully levied The District Munsif 
disallowed their objections and decreed tho claim with costs and 
the cooteution before me is that the decision is contrary to liw 
as regards each of those objections 

As to the first objection, ii , that tho suit cannot be miuntanuHl 
m a Ctiil Court, I am unabh to support it It is talon with 
reference to Section 101 which provides that tho adjudication of 
an appeil by the Municipal Council shall be final Section 07 
allows an appi al from the decision of the Chairman to the Jluni 
cipal Couucil in regard to (i) any classification or roiision undi r 
Section 54, (u) liny valuation or asse*«siiiint under Section C5 and 
uny revision thereof under Section 71, and (iiO any tax on am 
vehicle or animal demandtd on Lehalf of tho Mumcip il Council 


Motiicipal 
Coincil of 
Tuticorm 

S J 
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Act IV of 1884 cameintoforceon the 2ndJuly 1884, aiidaccoid 
mg to the previous decisions of this Court in Kamayya v Lpman(^) 
and in Leman v Lamodarayiti^ a distinction was made be 
tween a suit contesting the incidence of a tdx lawfully imposed 
and a suit to recover hack money wrongfully le\ led on the ground 
that the so called tax had no legal existence Section 8o of Act 
III of 1871 to which those decisions referred provided tliat ‘^iio 
person shall contest any assessment in any other meaner than by 
an 'ippt'il as heroinhefore provided ” Section 85 of tho Act HI 
of 1871 and Section 101 of the present Act appear to me to be 
Substantially the same, and the jurisdiction which the Oivil Courts 
had under bectioii 85 of the former Act was not taken away by 
Section 101 of the Act now in foico Again, Section 87 of Act 
HI of 1871 provided a rule of decision impliedly for the guidance 
of Civil Courts and enacted that no tax shall bo impeached by 

reason of m mistake m tho name of any person liable to pay the 

t IX, 01 m tho desciiption of any property liable to the tax, or lu 
the amount of assessment, provided that the directions of the Act 
ho m substance and effect complied with Sootiou 2G2 of the 
present Act re-enacts in sobstance Section 87 and provides fur 
thcr by clau«o 2 that ‘^Noactionshall be maintained inanyCo'if^ 
to recover money paid id respect of any tar, etc levied under 
this Act, Provided that the provisions of this Act relating to the 

assessment and levy of such tax and to the collection of payments 
hive been m substance and effect complied with I hero can 
tlieieforo bo no doubt that a suit will lio when the provisions o 
iho Act have not beon complied with in substanco and effect m 
reg II d to the assessment and levy of such t ix, and the tax cann 
be considered to have leg.il sanction 

Iho second objection argued before me is that a Court of Sm d| 

C luscs has no jurisdiction to entertain this suit It is coiicoc c 
til it under bection 15 of Act IX of 1887 it would have jurisdic 
tion if tho suit wore not specially exempted by the second sclid 
ulo attached to that Act, but it is argued that it is so esemptf 
and reliance is placed on paragraph 1 of tho schidule nhich 
these terms — "A suit concerning an Act or Order purporting 
"be done or made bj the Governor Cjcnonl in Council or a 
“ Loc il Goa eminent, or by the Governor-General or a Govorno 

«or bj a lleinber of the Cooncil of the Governor Gmcrn or 

‘'of the Governor of Madras or Bombay, m his odicnl capao v, 


(1) I L B , 2 Madn 87 


( 2)1 L 
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" or concerning an act purporting to begone bj any person by Jfanicipaf 
order of the Governor General in Council or a Local Govern- 

,, , .. lutieonn 

‘ment” v 

S I Ry 

It IS urged that the sanction and approval of the Governor in —— 
Conncil are necessary under Sections 49 ind 'jO of Act IV of 1884 
and that the levy of the tax with such sanction is an act done by 
the order of the Local Government nitlmi the meaning of the 
above cited paragraph The act contemplated bj paragraph 1 is 
an act done or ordered to be done by the Local Government m 
its executive or administrativo capacity and the sanction or ap- 
proval contemplated bj Section 49 or 50 of Act 1 Y of 1884 is not 
in my judgment within the purview of paragraph 1 of the second 
Schedule 

The third objection IS that the tax of which the refund wis 
claimed was lawfullj levied under Section 58 After directing 
the Municipal Conocil to notify that a profession tax shall be 
levied, it provides that every person, who, within thellunicinality, 
exercises any one or more of the arts, professions, or trades or 
callings specified m Schedule A, shall, subject to the provisions, 
of Section 59, pay m respect thereof the sum specified lo tbesaid 
schedule, as payable b) the persons of the class m which such 
person la placed Section 60 provides that no person shall be 
liable to the payment of the tax under Section 58, who shall prov o 
that he has paid the tax for the same half-year in any other Muni- 
cipality It IS not disputed lo tbis case that the South Indian 
Railway Company had paid then profession tax totho iJanicipa- 
hty at Negapatam when tho Municipality at Toticonn called upon 
them to pay their profession tax Tho intention winch tho two 
Sections suggest when they are read together, is that tho person 
liable to pay a profession tax has to pay it but once, and that 
when ho lawfully pays it lu any one Mmucipahty ho isiiot liable 
to pay another profession tax for the sanio period m any other 
ilnnicipality Any other constrnction would lead to this result, 

— that the South Indian Railway Company would have to pay ai 
many profession taxes as thei e aro Mumcipal towns through which 
their railway passes, though they exercise but one profession 
The tax seems to bo regarded os being in the nature “f a*license 
or a registration feo, and when it is paid and the exercise of the 
profession is once licensed, no second license or registration fee 
IS intended by tlic Legislatnro to bo required for the same half- 
year In this connection I may refer to the provi o of Section 
99 
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MnnicipM 58 of the old “Vet It was in these terras "No person, who shall 
^uttoonn prescribed in this section m any 

V one Municipality, shall be required te pay the same for the same 
^ half-year m any other Municipality, unless %t shall appear that 

he has exercised in both Muntetpahttes within the same half year 
the art, profession, trade or calling in respect of whichhehasleen 
taxed” Tlie omission m the present Act of the last clause is 
significant, and appears to confirm the view winch I take 
The decision of tho Distuct Mqnsif is right, and Idisniiss this 
petition with costs 


Hyde’s Reports, Vol. II, Page 228. 

Bc/mc Mr, Justice hevwge. 


HAM 


V 

THE EASTERN BENGAL RAILWAY COMPANY 


18 RI 

December 14 
15 Id & 17 


^7rongf^^l ditmiisal— Master rttiti senanl—Miseondvet 
The pHintiff was appointed as He'id Accountant anti Assistant to tbe 
Apent in India l»y the E B Ujr Co and he entered into on agreement to 
serve the Company for tbreeTcara Before the espiration of this period le 
was dismissed from the service for alleged miscondnct without 
months notice provided in tho agreement He, therefore sued » 
Company for damages for wrongful dismissal Held that the imscon uc 
alleged by the defendants was not eo gross as to justify his Biiratnsry 
dismissal and that ho should recover six months salary and pa***o® 
England 

Eglinton with Loire for the Plaintiff 


Marshall with Wilhtnson for the Defendants ^ 

This was a suit to recorer dannnges for wrongful dismissal n 
the month of March 1863, Mr. Ham, who had previously boon in 
the service of the Eastern Bengal Enilnay m the Engine^ 
Department, was appointed Head Accountant and Assistan 
the Agent in India at a salary of six liundrcd rupees a mon^ ^ 
and entered into an agreement to serve in that capa®'0 
three y^ars That agreement was as follows — ^ 

Articles of agreement entered into this 9th day of ^ 

1863, between George Ham of Lower Circular Road m tho 
of Oalriitta of tho one port and tho Easten Bengal Rnilw®! 
pany and hereinafter called the Company of the other part 
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Tlio said George Hnin engages himcelf in tlie service of the Ham 
Eastern Bengal Railwaj Company foi three j ears from the 1st g 3 
day of March, 1803, ou the following conditions 

1 Ue «lnll reside at such place, and remove from time to 
time to such place or places, and occupy and employ himself as 
may bo required by the '•aid Company thiough the Socretar} of 
the Companj for the time being xn England, or by tlio Agent for 
the tune being, appointed by the said Company, to manage the 
affairs of the Company in India 

2 Ho shall faithfully and diligently employ himself in the 
service of the Compani as Chief Accountant and Assistant to tho 
Agent at sneh place and places as the said Company through 
''ucli Secretary or Agent ns aforesaid shall loquire 

3 He shall devote Ins whole time and attention on the 
service of the Companj, and shall use his utmost exertions to 
promott the interest of the Companj 

4 Ho shall in all tlung» be subservient to and ohej tlio 
Orders and directions of the said Company, and of tho Agent of 
the Companj m India for the timo being, so long as thej 010 
consistent nith the time of tbis agreement, and shall ueitlipi 
directlj nor inducctly be engaged m any other service, business 
Or speculation whatever 

And m consider ition of the agreements hereinbefore contained 
on the part of tho said George Ham to bo done and performed, 
and of the due and faithful and oxclusivo services to be rendored 
by him to the said Company fur three jeais as aforesaid, the 
said Company doth promise and agree with him in manner 
following 

That the said Company shall pay to tho said George Ham for 
the period of the first two years of his services commencing 
from tho said first day of March 1863 the sum of Rs 600 per 
month, and for the third or last year of tho said peiiod of Ins 
services tl e sum of Rs 700 per month 
That if ho shall at any time neglect or rtfuce, 01 from any 
cause become or bo unable to perform or coinplj with all or any 
of the Articles of this agreement, 01 anj of the duties required 
by him or all or any of tho orders of tho Said Companj or their 
Agent aforesaid, Or shall in any manner misconduct himself, or ' 
shall correspond verbally or otherwise diroctlj or indirectly on 
the affairs of the Companj with parties unconuectod with the 
executive of tho Company, or shall publish directly or indirectly 
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any information^ paper, document, book, or matter of any kind 
whatsoever affecting the Company, it shall be competent to tlie 
Directors or their Agent in India to declare the employment of 
the said Georgo Darn under this agreement at an end 

That at the expiration of the said three years (provided the 
said George Ham shall have satisfactorily complied with and 
performed the Articles of this agreement) the said Agent shall 
provide the said Geoigo Ham a first class passage to England iia 
Egj pt at the expense of the Company 

Tliab in the event of the Company or their Agent in India be- 
coming desirous to terminate the engagement of the said Georgo 
Ham at an earlier penod than three years from the commence- 
ment thaieof, they shall bo at liberty to do so on giving him su. 
mouths’ notito (signed by the Secictary or Agent or otherwise 
determinable) at any penod of the year on paying him salary for 
that penod, and shall moieover msnch case, provided the engage 
mert of the said George Ham shall have been terminated without 
fault or incapacity on his part, provide the said Georgo Ham a 
first class pa'-sago to England at the exponso of the Company> 
and tilt, Company shall also piovido the said George Ham a like 
passage to Eiiglmd at the expense of tho Company in the event 
of his being under the necessity fiom illness of proceeding to 
England , tho said Company shall piovide tho said Georgo Ham 
a passage to England tta Egypt, or tho Cape, at the expense o 
tho Company, piovided that it shall be satisfactorily cstahhshe 
that such necessity exists, and it is not occasioned by auy 
impropriety of conduct on the part of the said Georgo Ham, an 
that he shall be piovided with a certificate of good conduct from 


the propel officer of the Company iii that behalf. 

That the said George Ham hereby binds himself under a 
penalty of lls 0,000 to the said Company, dihgsntly n” 
faithfully, to perform the various matters and things contnne 
in the agreement In iritness wliereof tho said Gcoige 
and tho Agent of tho said Company, for and on behalf o ® 
said Company, haio icspcctively hereunto set their hands 
seals the day and year first ibove written * 


Geobqe 1Ia.u (l 5 ) 

FrANKLIJ, PuESrACE (l s ) 

Acting Agent, 

L 13 IlAiLWAr 
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On tbo 3ril of December, Ibbo tho plamtill was dismtssed 
AMthout the si\ montlis’ notice pioMdcd m the agreement The 
defendants idnntted tho dismissal but justified it on the ground 
of tho plaintiffs misconduct 

Lemnge J — This case has boon \orj fully gone into, witnesses 
hare been eiamined on either side, and ill the circumstances 
relating to th it nhiLh foims the subject of the suit have been laid 
before t^ e Com t And it is impossiblo th it I should not have 
made np ni) mmd as to what the Judgment of the Court should be 
If jnrico were c tablishcd m civil cases iii tliib Court, this is a case 
Tvhicli would 1 avo bten tried befoie a <ipecial jury, and it is in a 
peculiar degieo a ca^e in which the question would have been one 
entirely for thoir consider ition Perhaps the position of the 
plaintiff w onld hav e been better if his case had been submitted to 
ajurj, as there is alwajs a disposition in Junes to sympathise 
with a person in the position of tho plaintiff I cannot say that I 
do not share th it sympathy But at the same timo, though I am 
of opinion that the defendants have not madoout a case justifying 
the summary dismis'^al of the plaintiff from their service, I think 
that the oaidcnce has disclosed a state of affairs that rendered it 
extremely difficult, if not altogether impossible for Mr Prestage, 
tho Acting Agent for tho Company to cany on tho bnainoss of 
the Company in its connection with thodutiesto be discharged by 
Mr Ham But what ho ought to have done was to have given 
SIS months’ notice to Mr Ham to determine his engagement 
This was not done In order to justify the dismissal of a servant 
on tho ground of misconduct, 1 am of opinion that mere venial 
faults ire not sufficient, but that there must be something gross 
in tho acts or duties committed, or omitted, to warrant a sum- 
mary dismissal Looking at the acts relied upon here in justifica- 
tion of the dismissal I do not think they are of that nature or 
giavi^ to warrant a dvBmisijaJ •wltbowtnoiio© Thero is no ebatge 
of want of capacity on the part of Mr Ham to fulfil the duties of 
tho office to winch he w as appointed That is stated, and very im 
properly stated as oue of the gtonuds of dismissal But it was 
not attempted to show that there is the slightest ground for any 
such imputation Indeed it was admitted by the learned Counsel 
for the defendants that ho was perfectly qualified for the oflice, 
and tlie-o cannot bo a doubt that Mr Ham is a gentleman of very 
considerable attainments and ibilitv, and possessed of everycap- 
cily and c]ualihcatjoii for such an office Ihen what are the 
grounds upon which his summary tjtclion from the employment 
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Ham of the Comp'iny is attempted to bo jubtifiod J he first reason 
B By ‘Assigned in Mr Pi cstige’s letter is "for porsistentl) di&obe}in„ 
my ordets and instructions by coi responding with me, instead 
of personally attending at my office, to dispose of tlie business 
of jour office” Uhe evidence m siippoitof this is that m tbe 
mouth of August Mr Piestage Ind remonstrated with the 
plaintiff for communicating by lettei inbtead of waiting npon him 
porsonally and receiving his instructions vcrballv, and that 
subsequently Mr Ham bad written a letter to Mi Piestage, 
encloaing three letteis about some business m the office and 
that he bad sent him a memorandum of a great many matters, 
to which it appear® he might propel ly liave called tbe attention 
of the Agent, hut which Mr Prestage says ho ought to have 
communicated by i^aitiiig upon him, and not by writing 
It appears to me that a peronoptory older noier, under auy 
ciicnmstatices to communicate by writing would not bo a loason 
able order, if such order «ere given , ond that tho two instances 
gi\en in evidence of a disobedieiive of n direction of a less 
peroinptory chaiactei did not constitulo such disobedience as 
would form any ground for dibinissal , and certainly falls very f ’■r 
short of that gross misconduct which in my opinion must be estab 

lished m ordei t > make out the justification upon which the de 

fendants rely Tho ueac leasoii assigned is for comiaunicatiuS 
the alloirs of the Company with persons not connected with the 
executive of the Company ’ Ibcro is no doubt by the Regah 
tions and in tbe agieemont into which the plaintiff entered wi 
the Company a prohibition against corresponding “ verbally or 
otherwise directly or indirectly on the affairs of tho Compauy with 
parties unconnected with the executive of the CoiLpany " But the 
circumstances under which the communication lehed upon too 
place, taken in connection with the person to whom it was ma le 
do not appeal to me to make ont the case of infraction of t is 
legulation It appears, that Mi Hnm bad addressed iv letter tu 
Mr Prostage With refcience to a Jleeting connected vub t ® 
Audit Department, complaining that such Meeting b'ld heo" 
bold nithout lus being present, and tbit he had allowed ^ 
Cooke, the Assistant Consulting Engineer to tho Government,^® 
take away a copy of that letter for the purj o®o of shoamn ' 
Captain Taylor, tho Consulting Engineer to Govcrntnf'u^ ^ ^ 
Cooke and Capt uu Tny lor had a right to inspect all tl'*? I "'I 
and documents of the Company and lutheinteiostso^ Governm 
under the terms of nii igreemtnt between tho 1 ast Iiid'i'' 
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piny nnd tlie Railway Coinpanj to inrestigate the affairs of the Ham 
Company, and I do not think that the allowing Mr Cooke, at his j. ^ 

own request, as ho him tlf aid, to take nwaj a copy of that 

letter was a roinmumcation of tho Company s affairs to a person 
not an e\ociiti\e fTicor of the Gonipiny within the meaning of 
the prohibition Iho third reason 1 have already partly dealt 
with, nimelr, “ for incapacity or neglect of duty ” For the 
former tliere is not the slightest foundation , and with respect 
to the latter theonly eiidence is thaton one occasion hfr Ham 
sent to the Agent a statement of the finances of the Com- 
pany, which It IS the habit to transmit b} each mail to the Board 
in England, prepari d by 1 Baboo in bis ofiice without having 
looked over it himself and which he admitted contained some 
sentences that were unintelligible But I cannot regard this 
oversight on one occasion to revise and correct a document be- 
fore sending it into the Agent, as gioss misconduct justifying a 
dismissal Tho fourth re isoii is ‘ for disobeying my orders and 
directions by submitting to Government a Pay Bill for sanction 
which I had refused to sign and send forward ” Tho facts with 
respect to this matter are these —It appears that the chowkee 
daree tax was assessed upon the Company’s station at Banaghant, 
and that tho Pay Bill Iter it hid been signed in due course by 
Mr Ham for the illowame of the payment was sent in by him 
to the Acting Mnuager, whose ignature also wa<> required 
Mi Prestage did not sign the bill , but caused his clerk to write 
across it the words ‘ the Acting Agent declines to sign this bill 
as he 18 not satisfied that the Company are liable” After the 
bill was returned to Mr Ham, hi wiote upon it tho following 
memorandum — “The cliowkeedaiee tax must, I think, bo paid 
Without further delay, otliei wise tho authorities will seizo the sta- 
tion fnrnitnrc I should not have signed this bill unless I bad 
thought it was a fair claim against the Company ’ It appears 
that the tax was afterwards paid nndci piotost I cannot regard 
this as such an act of disobedience or misconduct as the defend- 
ants are bound to establish m order to make out their justifica- 
tion Ihe fifth reason is “ for making notes on Paj Bills after 
they had left my hand ” the chowkoedarto ta\ bill is one of the 
alleged instances The other has reference to what has been 
called the Contingent Pay Bill This wns a Pay Bill for 
some email expenses mctiritd at an office if the Company, 

Mr Payne’s office, and with respect to tins the proceeding was 
altogether irregular, and I cannot see that Mr Prestago was not 
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liimself m fault, for it appears that contrary to the regular 
practice in the office he affixed lits signature to the hill before it 
had been signed by Mr Ham It went before Hi Ham with 
Mr Prestage’s signature upon it, and Mr Ham did not sign it, 
but wrote upon its face micd ink a memorandum to the follow- 
ing effect — “Mr Payno broke up liis office establishment in 
August and took up his new duties m the Chief Engineer’s 
Office on the 30th August Punkawallahs Chairmen could not 
therefore, have been emplojed by him in Koomar district 
during the mouth of Septenibei I cannot pass this bill without 
special instructions” (Signed) ‘^Geobob Hah, Chief Atcoant- 
ant I think Mr Prootage was himself in the first instance to 
blame for departing from the established usage in signing the bill 
before it had passed thiough the Accountant’s Office, and it is 
altogether too frivolous to form any justification The sixth is 
howci er, a charge of the roost serious character, one that should 
lover bo made lightly nor nitbout the strODge«t and most con 
sinciDg grounds It imputes that Mr Ham told untruths to 
screen two of his acts Of one of the alleged untruths we have 
heard nothing — no eaidcnce has been offered , as to the other 
some eMdcnce has been given of a convers»ition upon the 1st of 
December between Mr Prestage and Mr Hem at which ^Ir 
Pajnewas present, and at which, acroi ding to the evidtnceof 
Mr Prestage and Mr Payne, Mr Ham asserted that at the tune 
when 1 e wrote the red mk meroorandum upon the Contingent 
pay Hill, it bad not been signed by Mr Prestage Mr Ham, on 
the other hand asserts strongly that he never made any such 
statement Persons may \erj easily be mistaken as to wlnt is 
said at a conversation, particularly where the^ are under anj 
exciting mfiuance, such as auger No doubt some conversation 
and controversy took place about the memorandum previous to the 
letter of suspension on the 1st of December, and I ha%e not the 
slightest doubt that each gives tbat which he believes to be n 
true account of what wassciil Butlcoiildnotonpmh evidence 
arrive at the conclusion that Mr Uam was guilty of an unlrntb 
and indeed I think, the probabilities are very strong!) 
it , as ilr Ham, from his whole course of conduct and character 
IS evident!) not a person likely to sbnnk from tlie responsibility 
of what lie has done T hero was a ground of justification 
in evidence in addition to those spocified in Mr Prestapeo letter 
namely, that Mr Ham, notwithstnudiiig, by the regulati'^o® o 
the Company, Officers in India are prohibited from comninnicat ag 
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with the Board of Directofs irv Cnglaod, othenMse than through Bam 
the Agent, Ind done so in the month of September That was, e g ny 

no doubt, improper, but does not constitute, m my opinion, gross 

misconduct Juaufi mg disnn‘-s'il Although I think it extremely 
probable that Mr Ham was m some respects o\ er-officious, I 
think I roust accjmt hun of any misconduct I therefore think 
that the defendants ha\e failed to make out their justification, 
and that the plaintiff is entitled to judgment 

With reference to the damage", I think the plaintiff isentitled 
to sis months* salary, having been entitled to six montha’ notice, 
which nas not given, and he is further entitled to the cost of a 
first cla'^s pav^age to LngHnd, since by the contract the Direc 
tors undertake to forward him to England fiee, in case they 
should determine the seivae befoie the expiration of the three 
year<». 

/udf/Dient/yr the jilaintxff, damages Rs 4,710 

Bourke’s Reports, Part Vll. Page 56. 

ORiaiNAL CIVIL 

Before Peacock, G J., and Maephev-son, 7. 

CAMPBELL, (ArrELLihT) 

V. 

EAST INDIAN RAILWAY COMPANY, (Respondents) * 

Dxsmitsal of SeTia7it — Adlii^esfence— Contract of Seruce—Laches 

Oa ot July, C to ooto.« 5 to In<iivo.aeui,uui driver, March, 29. 

fortheEI R Co , on a progresMvo saliry of Rs 152 U 7 per month for 
the first year commencing July Itti, IStO Rs 174 8 8 for the second, 

Rs lOQ r, f) fgj. jjjjj Rg 218 2 10 tor the fourth with a froc passage 

home md the Company injgH, at any time determine tlie engagement 
by a 8i\ months' notice The Coinpiny gave this notice in September 1851 
^V1 en the SIS months notice espired the pluntiff nos dm mg ballast 
trains receiTing (under his asreement) Bs 174-8 8 per month He con 
tinned to be so employ ed and to receive pay at the same rate without in 
tcrmptionoi objection until the beginnuitv of ISbf whin he wa«cmploycd 
to drive passenger trams for tl o dcfcndaiits who. thereupon increased 

• Case* 1 eanl niid deiermined in tl » Digh Court ei Jodicatorc at F n 
B ilham in Bengal 
100 
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his sabrj Ilie plaintiff did not assent to the increase b«t ch»n«I the 
balance oE sal'll-) due to 1 im »s o • the footing of Ins iv hole sorrico having 
been scrnce under the oiiginal agrcoinont His demand not being occed 
ed to be s led the Company to enforce jt md al&o for his passage money 
home He also sued for his saliry for "Maj 186t. during which montli he 
had teen suspended and his pay had been wtthl eld but he 1 ad not prr 
viously f-laimed the pay so withheld In 18G2 1 o hud applied to bo restored 
to hi8 position under his orig wal agreement and w is refused The Court 
below gaaoC a decree for the amount claimed oUjiu* the pussigo money 
Decision rovor'ed on appeal 

Held — Thnt a logal notice of dismissal having been given coutinnance 
in the service on a reduced ‘J'llary is evidence of ncquicscen-c by the 
servant in Ins di«inis®al 

That in such a case the semnl selves under a fresh con ti act, not at the 
rate Of wages previously received by him hut at the rat? ha is nctuallv 
receiving 

That a seivant who«e wages have for one month beci stopped dnnng 
tusponsiou for alleged misconduct and who continuing in the serv ce 
has not claimed il em tor several years has acquiesced m the stoppage 
This was an appeal fiom a decision of Mi Justice Pseab^ giving 
a decieo in favoi of tho plaintiff for Rs 887'9 7 0) 

This suit was brought by plaintiff, who had formeily hecn m 
engine driver in tho service of tho defendants, to recover arrears 
of salary and wages alleged by him to bo due m respect of three 
jears, during which ho had rcceiaed a smaller sum than Is 
clumed to be entitled to 

Ho entered into an o igagoment in England, on the 4th of Jub» 
18G0, to come out to India to sorvo the Company as an cngi"^ 
driver, for the poi lod of four years B) the terms of the contract, 
the plaintiff was to receive a monthly salary after a yearly ra^o, 
which Mas to increase in amount during eacli of the fonr ycir« 
During the fiist year he ova's to receivo Rs ISS-ll-T por month 
during the second, commencing ttli July, 18Gl, his paliry waste 
he Ra 171 8 8, m tin. thud yeir it was to be 
Rs 190 5 9 and m tho last year he was to rccon o Rs 218 - 
The plaintiff was also to be entitled to a free pa'^sigc homo tc 
England A power was reserved to the Company to determine 
the engagement at ani tiuio during the four y ooT^, b) 

(1) Ii this <MO the nlternat ve pointof the plaintW’ ^1, 

It IS perhaps rather a skepinv over altegcU t ght* tha" (in 

regard to clauna lobaeqncntly a scrtel which U-mg tho ^ond of 

ercl (del tbe cons derst or, of IncAv* ITal tho Onnrt not eon* lerd t . },3 t« 

ill a conduct to anio luE to 067 tefccnc* a tocon 1 atrioR m t' " 

held goo 1 —E I 
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the Tilanuifl bi’c months’ notico, ui writing, of their desire to do 
so And in th it c\ei t, the plaintiff it tho notice wlio not given 
111 con«cqoence of mi'Cnnduci was to be entitled to bo sent home 
at tho erpt,n«o of the Companj Iho plaintiff camo out to India 
under tin contract, and was employed as an tngitic driver In 
the month of Septcinbtr 1*^00, the Company in consequence of 
dissatisfaction with pluntilTin certain matters, and complaints of 
alle^jed iniscou luct on his part gave him six months’ iiotico to 
determine tho cn"agcmcn Ihis notice expiied m February 
1861 The jilimtiff, some six. weels after tho giving of tho 
nonet, was taken troin the cmpIo)meQt of being i diivei of 
passenger train-, and was engaged in the drning of ballast 
trams Upon the exjination of tho notice ho did not leave t)io 
service of tho Company, but still continued m the saino eraploj 
ment down to the early part ot l86t and duiing tho whole 
of that period he itcei^ed monthly in mvaiying sahiy ot 
Hs 174 8 8 In the early pait of 1&C4, he was for a short 
period employed lu diivmg passcngci trams, and Ins saliry 
was, thereupon, increased to Bs 19 > Tho pUmtifT shortly 
afterwards claimed 1 1 bo ont tlod to tlio s ilai } to w bich he would 
have been entitled if tlio agicomoiit bad lOinained in foico and 
he afterwards left tho scivico of the Compan), iiud brought tlio 
present action against theru, for the difference between the salary 
he recuied and that to which ho would have been entitled 
niidei the agreement, if the same had continued in foice, and 
also the amount of a free •-assage to England Tho plaintiff 
claimed salary foi the month of May 1800, duiing which he h id 
been suspended fioni his employment and Iiis wages stopped 
It appeared that he plaintiff had not previously complained that 
he Was entitled to more than tlio salaiy paid to him or asserted 
any right to be paid the salaiy reserved by the agreement 
But, in 18 12 he addressed a loiter to Mi P diner, tho Acting 
Directoi of tho Compiiiy m India in which ho beggod to bo 
repl iced in the p isitioii of tbo coaenanted senant of the Com* 
piny , a requo t with which Mi Palmer refused to comply (0 
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Marshall and Woodrqffe for th*o Appellant — The Court heloTr 
drew an inference not jnstified by the facts The Company 
having exercised the right they possessed of detomnning the 
engagement, and the contract having been put an end to by the 
notice, it cannot be mfeired to have been within the intention of 
the parties that the agieement with respect to salaiy, under the 
contract, should regulate the new service, because the defendants, 
by paying the unvaiying smalloi salary, and the plaintiff, by 
leceiving it without objection, showed that each understood that 
the contract did not regulate the aalai} Further, the plaintiff 
not only showed by his conduct that he was in the position of 
an uncovenanted seivant, but he admitted that he was, by 
applying to be pKced on the footing of a covenanted servant 
The e is no room to infer an agieement where the parties, by 
tbeir conduct have shown a mutual understanding of what the 
contiact 13 Pat t of the consideration for the increased salary of 
future years, was the advantage to the Company of having the 
Bervices of the plaintiff for the full teim , but, after the contract 
was put au end to, this benefit no longei remained, for the 
plaintiff might have left at any time 


Lglinton, S C, for the Respondents —The plaintiff was tu* 
titled to thoaneais of tho difference of salarv When 1 e romaine 
after the expiration of the six monrbs mentioned in the notice, 
he did so upon the terms of receiving thvt salary which s 
Compauy had, by thtir contiact, undertaken to pay him, w u c 


lo rest on implication from circumetancto Had both tho service been actu ^ 
performed and the payment made to the i laintill continued the sanso after « 
termination of t1 c written contract, as before, I must no donbt m the “^**°^* 
of any express stij nlation between the parties have tnkon the ne"' service 
a monthly sorvico upon tbe terns of tl“ old agreeineit as faros they 
applcshle D C aicboagl aittbo ctber circ(tmsiaac^ nraair>^^ H 

payi ent which was id fact made was toethe Bamo as 1 efort nor such os v 

have been correct nndc» tbe old agroemont had it remained m foi^® 
does this effect the inference » hich tl o Goan would otherwise dra v 
circumstances'' If tho agTocment of semce was altorol ns reg rda pg 
what was tl o altcrai on agreed u] on in thot respect The Coi ipnny d rie^^ 
on tl eir part to specify the alternt on they ma Jo i o break m service or » 
lation as to alteration in payment Tl e expiration of the notice found p-* 
alone two 1 undred i ties up tl c c nntry no one was there to replace 
a word was said on tl e matter at nil and i o alternt on vrl atover m the * 

tl logs between tbo j rt cs d t oicnr except tl at tl e Companv d d after ^ 
alter the rate of payment » hich they Tin le to 1 m I find tl * * ^ 

ac juicBCO in this alter tion of payment II o Comj any huvei ot onerm 

of BTidonco to show what the altcre I terras were Tb y have ja 

or ginsi agro n ctl ns ended Tl s J aves the case pr ict caHy nn c " 
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eiuployed b) them as an engine dm or Having tint right, the 
mere circum‘>t'tnco of hia not objecting to the salarj* at the time 
does not pretlnde him front afternards recovering the amount 
The plaintiff i-, at all eients, intitled to tho salary for the month 
during which he wassnspended from his employment. The 
ConipinT ha^o no power to stop the wages of a person in their 
employment 


Peacoce, C J, — This 's an action brought by Joseph Archibald 
Campbell ag im&t the Last Indian Eatluay Company, and he 
claims the sum of Rs 1,110-2-11, besides passage money to 
England His claim is made up as follows. — 

ns A. F. 

Salary for the month of Maj 1801 at 
152-11-7 .. 152 n 7 

Hillerenco of o\crtiuie in the year 1863 

hetwcon 174 8-8 and 196-5-0 ... 92 15 10 


Difference in pay fiom Januaiy 1862 to 
July 1863, between 174-8-8 and 
196.5-9 261 18 0 

Diffeienca in salary from 4th July 1863 
to 4th April 1864, between 17o and 
218-2-10 518 2 0 

Difference in pay from 4th April 1884 to 
4th April 1865, between 190 and 
218-2-10 . . 84 8 6 

Total 1,110 2 11 


I ought, ] erliaiiB, to treat it as uadefonded, but as dcfco laut's Coiiosel wishes me 
to coiiaidi-r that plaiatiil tacitly agreed to woric ss an an ovenated driror, on thn 
’ragf's of bach nneorenanf cd dnrers as were deiog lilco n ork with himself f will 
obserro that the Compaof hare gKcn me abgolutel/ oo means of ascertimm,' 
what those wages were I only learn incidentallr, that thc^ rary from P.s 00 to 
Its 200 a month, and I Imre no guide to determine which amount h-tween those 
extremes I si onld select as ibo wages which relate to the plaiotilT’e rpecibc wurL 
On the whole, then, I cannot overlook the fact that there wna n prenons agrte- 
meut which I have before me , while (here is nothing beyond mere h^pothebis 
suggested to si ow me that the original terma of that agreemont are not to be 
tabes as those adopted for thenaw semee I therefore find that the new semee 
was an ordinary 'nonthlj torrice, nndcr such terras of the origioa! ngreeinest as 
aro npi licablc to it It is not for me tosaj or emjoirc why the i nrtie* agreed U, 
tho purticoUr terms of payment, originally I can only take them ns the rates 
sgrued on and I fi-d them ipplicel It to tho new aeretci As to tie stipnlatiun 
for the pissigu money, 1 du not think tlat is apphvahle T1 e siiKUoitioti In 
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Tile learned Judge ^^Lo tiied Jhi case, i'ls given a decree foi 
the plaintiff Joi Rs 887 9-7, the itnoant claimed hy him, deduct 
mg the passage ironcy and certain other sums, luto tho details of 
which I need not now enter The question i«, whether the learn 
ed Judge came to a right conclusion in giving a decree atallfor 
the plaintiff It appears that the plaintiff was originally engaged 
on the 4th Jul\ 1860, in England, to come out to this country 
under a written engagement that he should futhfally and, dih 
gently setae the Company as an engine driver or fittoi, m such 
place or places as the Locomotive biipei mtendent should require 
Tlicre IS no stipulation made m the Ai tides of Agreement as to 
whether he was to be a passenger engiue driver or a hall ist 
engine driver In consideration of tho<50 services, the Directors 
agreed to pay him at the late of Rs lo2 11-7 per month for the 
first year, Rs 174 8*8 per month for the second yeai, Rs I9<J 5 ^ 
por month for tho third year, and Rs 218-2 lOpei month for the 
fourth year There was a stipulation in Article o, thattlieUirec 
tors should have powci to dismiss him for misconduct, andtliere 
wis also a stipulation in Article 6, that in tho event of the Direc 
tors boiug desirous to terminate the eng vgement with the plaint* 
ifl before four years, they should be at libeity to do so, on 
giving bix months’ notice, signed b) their Secretary, or other- 
wise But m Case the Board of Directors wi<^hed to 
tho engagement with the plaintiff without any fault on his part, 
they were to provide him with a passage to England it tl*® 
expense oi the Company, either by the Cape or by Egyph 

their option, and the Board lurtber eng igcd to provide such 
pvssago to the plaintiff on the expiry of the terra of hi>> contract 
if las conduct wore satisfactory 

Now it appear>> that, m c nscquonce ot soino inisaiidcr t md 
mg between the plaintiff and tht f reman of the locoinot'*® 
dopirtment, and anolhtr offieer of the Compauy, thoJ»id^'‘^ 

(jurgtion WB* that tbc pin ntiff si oald I e fofni8li‘’iI with a pneeficv home ^ 
ba( pening of any one of ll e»e coalin?encie» namely fii*t iho cootin 
bo ecrreil the complete term of four years Under the agfiement sreond l 
was takei ill dorinR there fosr years and 11 ird tl at ibo icrTico 

br Bit uiontl a none and that bo desired to go homo fortbw itl I"' 

require to go 1 ome at the end of tl e m mom Is , ot ce nn I n > ‘ 

tingehclrs toitld haj pen nn ler tl e im-w gcrricp I 1 old ihnt cl o P ‘ ^ 

ent tied 1 1 tho I ene( I of the ^tn ulati n for | n sape Loi lo J I rr* wi ^ 

be a renlict ft r the | lamtiff for 1 r 0-7 tho amount i f tl ej ^ fj 
dcdoctirg the paisat-c money He shall harcNoScosIs nod 
that tho auit wasproper'y brongl t intl is Conrt 
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Compinj -ivailed tliembtlves ot the Gtli At tide of the Agree- 
ment 1 he (lefend'iut s Agent in lus writtou statcmont says — 
“On the loth Auguat, 1861 the defendant, b^^mg dissatisfied 
with the conduct of the plaintiff m man^ respects, and, in partic- 
ular, with hia conduct towaids the toieiuan of the locomotive 
department, ind towards Dr \\ illiams, the medical officer of the 
Compaui , the following notice wns, under the Oth clause of the 
agreement, “served upon him Thej do not profess to dismiss 
him for such inibcouduct as would h ive justified them m dismiS's- 
ing liim It once but, being dissttisfied with him, they were 
desirous of tetmmating the engigemout and theitfore, undei 
clause G, the) gave him tho following notice — 

“Mr J A CvuPiiELi hngineman, Bnrdwan 
Sii Un heh \\i of tho East Indian Railwaj Company, f hcre- 
^ gi'e 'ou notice, in pursuance of clause 6 of tho agreement 
entered into hetweei \ ourself and the said Company, and dated 
4th day of Julv, 1860, that the Board of Directors terminate 
your engagement with the saidCompan), at tho expiration of 
SIX months from this date . 

I am. Sir, 

Your Obedient Servant, 
nnwArt) Palmep, Age»t ” 

riio plaintiff sa)*! that 1 iin agioemeiit wis not torn mated b) 
this notice Tiie leaincil Judge who tried this rise, howeier, 
was of a different opimoii He says m the first part of his 
judgment — 

“ In this cast. , I think it is deal that service, under the origi- 
nal agreement, ended at the expiration of tho six months’ notico 
There was no wai\er of the notice, uid the plaintiff, b) his visit 
to Ml Palmar, iind his letter twelve months afterwards shows 
that ho never considered there wab an) wiiver, although iho 
se-vicc, urder the agrteinent, cimeto an end There was a 
continuation ot service, or rvther a new service, and it is a ques- 
tion of fact whit the terms of that service were " I think, to 
th it extent the leiruod Judge w IS peifnctl) correct m lus Judg- 
ment I think it scarce!) i ecessary to d > more than refer to 
the plaintiff’s own evidence to show that that was his idei of tho 
matter It iippo irs from his conduct throughout, that lus writ- 
ten agreement was termiimtcd lie siys — •* Before I reccivt d 
“notico of 15th August, I wont to Mr Palmer, biciuso 
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Mr Stokes had issued an order that I was not to drive 'll! 
"engine, that i/as five inontfas before I received the notice, 
" I was no wise discharged When I went to Mr Palmer, after 
" receiving the notice, I wont to see Mr Palmer, but bad to 
" come away withoat seeing him 1 did not ask Mr Palmer to 
"allow mo to continue on my formoi footing I had a personal 
" interview with ilr Palmer before I wrote the letter of January 
" 1863, No 5 It refers to a personal mtoiview. That is. the 
" only letter I wrote to Mr Palmer , that was the only interview 
" with Mr Palmer I required a letter, with a man to relieve 
“ me, and a pass to bring mo from Peerpomtee to Howrah I 
“ considered myself, in consequence of not leceiving it, a 
“ covenanted senant of the Company I considered myseH,a3 a 
"covenanted servant, entitled to leoeive the same pay and the 
" same rights There was no one else at Peerpomtee to take 
" charge of the engine I wrote No 5, that I should receive 
"the same rate ot pay ns those who, like mo, had joined lu 
"England I wrote as regards my salary when I found they 
** did not pay me 1 wrote No 5 1 believed, when I wrote it, 

"I had the same rights under the agreement as when I left 
" England , that letter was written in regard to my salary, with 
" the exception of the personal interview referred to in No o 
"I went to see Mr Palmer in only Fairweither’s ca^e, but he 
"would not see. mo I never but once went to Mr Palmer, 
"when he reluaed to see mo, neitlier ho nor Mr Stokes over 
" said I should not bo continued as a covenanted servant 
"They nevoi gave me notice that, fiom IStli February, I 
"should bo continued as an uncovonanted seivant hin 
" gard Stokes nevei said on what terms I should continue 
" Mr Palmer wrote that he conlcl not interfere with lefertnce to 
" the rate of pay ” Now, let us sco what he did write to r 
Palmer This letter does not seem to bo the letter of one w^ o 
considered that ho was \ covenanted servant, and tl at 
agreement had not been terminated It ratlier appears to be n 
letter from a person throwing himself on the consideration o 
Ml Palmer The letter is us follows —"Having hi 
"honour of a personal interview with ^ou m Calcutta, on 
" 26th ultimo, relative to my perroaneno} as a covenanted i rive 
" on the East India Baihvay, I beg most humbly and respee 
"fully to detail my wishes On tlio I5th Aiig>^‘’b ' 

" received the usual notice of six mouths to leave the Cunij y> 
"ongmated through a little grievance between rou am 
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Loconiott\e Foremin, coupled with other trouble, and the Campbell 
inattention of a ‘Medical Doctor to my wife, who, to my regret g i 
Is non «affering from msanuy m England, through sickness 
“nliich wa« ipjniently neglected in this country Ender the 
‘^painful circninstancts my only leqnest is, that I may be 
"fi\ourod with the ame right to be on md in the covenanted 
“position as I had wlien I joined in England In asking this 
request I beg most h nnbly to riftr you as regaids charactei, 

“ Ac , to tlu hea 1 of the locomotive department, as also to every 
'‘emplorer. Engineer and others I have since served with All 
"I most respectfully and hninhlv asl is, that waiting jour kind 
‘'consideration after viewing the tenor of this letter I may bo 
“ plactel on a 1 voting of right to claim, and he allowed the pro 
“ moti n for cerviee on the East India Railway, is any other 
“driver emplojed under equ d agreement to mine made m 
“ England In soliciting the above, I most humblj assure you 
“that were it not for tlic expense m supporting those who are 
“at home, I would nit ask any favour under piosent ctreum- 
“stancis and orders” In this letter the plaintiff merely asks 
that he may bo placed in the same footing as he was in 
originally, and as every covenanted engino driver w is on Jlr 
Palmer in hia reply says — “ I beg to acknowledge tlie leceipt 
of your letter of the 4th instant, and in reply to inform you 
that, after having communicated with Mr Nitbol on the subject, 

I regret to say, I am unable to accede to your request to bo 
reiDstatod in your former position, ah a covenanted servant of 
the Company ” 

It appears to me that nothing can bo clearer than that the 
contract, entered into in England, had terminated, and was 
considered by the plaintiff faimscif to have terminated The 
question then arises, under what tonns did the plaintiff continue 
111 tho scrvici. ? Did ho continue in the service as an engine 
driver on the terms of tho contract which ho entered into in 
Engl md, iiamclj that ho should h ive for the first year Rupees 
152 lU? per mcnsLin, foi tho second year 174 8 8, for the tliird 
yoar 190 5 9, iml for tho fourth year 218 2 10’ 'Ihe learned 
Judge consideis tint ho was retained upon the terms of th it 
agrocinont lie sajs — “There was a coiitimiation of service, 

“or rither a new semce, and it IS a question of fact ulat tho 
“ ttiins of th it ®iri ac vieii , niifortniiatilj, the oi fi.iidaiiL'. Imvo 
“alloivtl this to r» st on iinplicnfun from circnni'l nice Had 
“ both tlu service, ictiially pcrfoimed, and tho payment made to 
101 
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"tlio plaintiff continaed the same iftei the termination of tho 
“ written contract as before, I must, no doubt, in the ab'sence of 
“ any espross stipulation between the parties, have taken the 
“ new sorvico to be n monthly service upon the terms of the 
“old agieoment, so far as they were applicable But, although 
“ all other circumstances rcniamed the same, the payment, 
“winch was, m fact, made, was not tho same as before, nor 
“ such as would have been correct under the old ngicement had 
“it remained in force ** Now, that is clearly the case, because, 
although the plaintiff from July 1861 to July 1862 would have 
been entitled to Rs 174 8 8 por month, and from July 1803 to 
July 1863 to Rs 196 5 9, and from July 1863 to Bs 218 2-10, ho 
continued to receive Rs 174 8 8 without any objection, for long 
after the higher rate would (under his original agreement) have 
been duo Ho has said that he wrote one letter claiming the 
higher rate but received no answer That letter, however, is 
not in evidence, and therefor© 1 cannot say what it was But 
it is reuiarkablo that, after writing that letter (if he did ivTitod) 
he should continue to receive the old rsto of pay, 174 8 8, 
without making any further objection until a much Inter penod, 
Viz , in April 1864 But says the learned Judge —"How fir 
“ does this affect tho lufereoce which the Court would otherwise 
“ draw from tho circumstances of tho igrecmont of service he ng 
“ altered as regards payment ^ What was the alteration agree 
“upon in that lespect? The Company did nothing, o» their 
“ part, to specify tho altcftition, they made no break in service, 
“or stipulation as to altcratioo in payment Tho expiration or 
“ the iiotico lound tho pi iintiff, alone, two hundred miles up tho 
“countiy , no one was there to replace him , not a word was 
“ s ud m the matter at all, and no alter ition whatuver m the 
“ st ite of things between the parties did occur, except that tho 
“ Company did afterwards alter the rate of payment which t 

in ido to him, and, I find, that plaintiff did not acquiesce m 
“ alteration of payment ” 

Tho question re ill> is, is there any evidonce upon which wo cm 
say that the plaintiff did not acquieoco, or is there not 
Btroiig ovultnco that he did acquiesce, in tint altoration t ^ 
continued to rocoivo payment at Ils 171 8 8, nolwithstao i'? 
that (as ho eajs) ho wrote a letter chiming to bo 

Us 196 5 9 Rut "hen wo turn to the letter of November ^ 

IS before us, and which he wrote some months after ho won 
(under his old agreement) been entitled to pay at thohigncr 
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We find tint ho nevor wrote to Mr Pilmer to any that ho was 
entitled to the ri'^e in wages winch comiiioticed with the third 
year, or claimed any such rise as a thing to « hich ho wna entitled 
under the agrcoment He merely writes to leqncst that he may 
he restored to the po'aition which ho had had under the 
agreement, and be put on the same footing as a covenanted 
engmo driver It appears to mo that, by receiving salary at 
Its 174-b'8, aa ho did, he acqm seed in the change which the 
defendants had made in his position 
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The learntd Judge goes on to siy — 1 he Company have not 
"offered a particlt of ovidcnce to show what fhoalfcoiod terms 
Were ” I think they ha\o shox^i) this, that instead of increasing 
his silary to Its 218 2-10, they continued to pay him only 
Es 174 8 8, which he accepted That shows wli it tlie altered 
terras were Tho learned Judge proceeds — "They have only 
"shown the original agrtemeut was ended This Ica\es the 
" case practically undefended, and I ought, perhaps, to tioat it 
"as undefended, but as dofendants’ Counsel wishes mo to 
" conuder that plaintiff tacitly agreed to work as an uncovenanted 
"driaer on the wages of such uncovonauted drivers as wore 
"doing like wopkwith iumsclf, I will observe that the Company 
" have given mo absolutely no means for ascertaining what those 
"wages were I only learn, incidentally, that they vary from 
" ‘’O to 200 rupees a month, and I have no guide to determine 
"which amount between those extremes I should select as tho 
"wages wtiicii relate to tiie plaintiff's specific woik " 

Iho plamtifl himself gave liis own ovidonce on this subject 
It appears that the plaintiff, even before thesis months of the 
notice expired, was not allowed to drive a passenger engine, but 
was driving only ft ballast engine, ho continued to do this until 
expiiy of the notice, and, after the expiry of tho notice, he 
continued to bo a ballast engine driver for vtrj nearlj the wholo 
period up to January lfa<34, a ponod of two years IIo may on 
one or two occasions have driven a passenger engine. Butsip 
to January 18b4, his was not the service of a passenger engine 
driver, but of a ballast engine driver Now what does the 
plaintiff say’ Ho says — "The pay of a ballnst engine driver 
was yO, 100, or 110 Rs , and Utterly raised to 120 Rs ” Now 
IS it likely, when tl e plaintiff was not continued as a pas'oiiger 
engmo dri\er, that tho Company would allow Ima to rcceite a 
higher rate of ^^ngos than Rs 1 71 8-S, winch was a inticfi higher 



804 


SUIT AGAINST BAILUAY Al^AriNISTRATION. 


OampbeU 
F.I Ry. 


rate of ** wages than the Company usually paid ballast engine 
drivers f 

In another pait of Ins statement, plaintiff says — “The pay 
“ per month of a passenger engine driver, not brought out, is 
''from 140 to 200, 210 is the highest I have known some 
“of thorn to run for 130 and 140” Hie plaintiff, then, wss 
not m the position of a passenger engine drivei, hut in the 
position of a person who had for some reason or other been 
removed fiom that position to that of a ballast engine driver, at 
the late of 174-8-8, when he knew that otheis were receiruig as 
passenger engine driveis from 130 to 140 Rs a month 
Jlr. Pilmor has also given his evidence on the subject as 
follows — “ A covenanted man comes out at Rs 140, and gets 


“£2 a month increase They emoe from England on same 
^'terras as the plaintiff, wo do not bring out ballast drivers 
“ here , we givo an oncoveoanted nian £2 less than a covenanted 
“ man , we would give a good very nearly the same, Rs 120 to 
“Rs 200 They incieaso £2 per month Ihe highest we pay 
“ IS Rs 200 The covenanted man gets tlie benefit of the 
“ e'^ohange, Bs 218 , a ballast ougine drivet gets about 20 
"loss During the construction of the line, they were paid by 


"the trucks , a ballast driver gets J20, 130, 140, or 150 rupeo^^> 
150 would be the bighe^it, except he was an old servant 
Therefore, the plaintiff, during the time he was acting «s 
ballast engine driver, u vs getting more than tlio highest rate 
of wages at which ballast engine drivers were emplo)on 
Whether this was in consideration of the circumstances un cr 


which he cvmo out from England, I cannot say, but there «s 
nothing in the evidence to show that he was entitled to more , 
and tho evidence both of hiinsolf and JEi Palmer Oiows that lO 
was already receiving considerably more than he was pn i 
to, relation being had merely to the service ho wis f erformiij,, 

'J hen the leaniod Judge goes on — ** f onl} learn, in^-^dcuti y> 
“ that they (tho v/ages) vary from Its 00 to 200 a iiionth, 
tfa\o iiogmdc to deteiminewhichainountbttw can those exfrou'^^ 
“ I should seh ct as the wages which relate to tht plaintiff 
“ V ork In the whole, I cannot ov crlooV. tho fact that there i 
“nprovious agroemeut, which I have before me, while 
“ nothing bo; ond mere hypothesis suggested to show mo 
“ original terms of that agreement are not to bo taken i^ 
“adopted for tho now service I therefore find that t lO la^^ 
*' vcrMCP va'5 nn ordinary monthly servico, under such or® 
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“ the origin'll Tjjrceiiient 'is are applicable to it ” But, indepcn- 
(lentlj of thi pvidemo which the plaintiff gives of the rate of 
waives tint iiigino driv erv wore leceiving, aiul independently of 
Mr Palmer’s evidence on the same subject, there is this circiiin- 
stanco which weighs strongly with me that he was paid and 
receiTi d Ins pay it the rate of lls 174 8 8 during the time for which 
he now claims a liighir rate of wages It is clear tlint the letter 
which he sajs, he wn te claiming more, was not acquiesced in 
by the Companv, f ir hi continued to receive at the rate of only 
Ils 174 8 8 and leceived It without objection So things went on 
without anv claim on the part of plaintiff (with the oaception of 
that single letter which he says he wrote, but which ho did not 
pat in evidence) that ho was entitled to higher rate of wages, 
until April lfc64 when the Company voluntarily pioposcd to 
rai'ic his wages from Its 174 to 190 At that time, the nature 
of the jilaintiff fe duties had been changed Ho ms sent to 
Bu 3 ir, whei c he was employed as passenger engine driver, from 
January to Apiil 1801 ^ eij likely, the Company considered 

that he was conducting himself properly, and discharging hvs 
duties satisfactorily, and therefore, voluntarily offered to raise 
his wages from Rs 17 4 to 190 Whether that voluntary offer 
on the part of the Comjiany induced the plaintiff to think that 
they felt themselves bound to pay him the increased rate of 
wages I cannot say But certainly, from that time ho began to 
Insist that he was entitled to moie than Rs 190 and he says he 
refused to receive at that rate He had not refused to receive 
at Rs 174 before the offer to raise his wages to Rs 190, but had 
gone on receiving at the rate of Rs 174 , and it was only whoti 
the offer of Rs 190 was made to litm *hat ho not only rotused it 
but also claiined at ils 196 for the whole period, as though ho 
had remained m the 'eivice «ii the tciins of his written igrco- 
wicpuI t tVirnk IbAl tbv lettvr Vvbvcb tbe pAavnivS -sTOle It* Ur 
PaliTKF, and hjs conduct in receiving Rs 17 4-8-8 per month in 
the manner winch I have described, show that both jnrties in- 
tended tint the plaintiff should continue in the service of the 
Company, not at the rate of wages stipulated for in the rrjginal 
agreement, but nt the rate of wages which the plaintiff was 
actually receiving It appears tome, therefore, so far as con- 
cerns the plaintiff’s right to the inctoosod late of wages which 
ho claims, ho has not made out his claim 

The only roinaimng ((iiestTon is, whether he has made out his 
claim to rcci ivo Rs lu2-ll-7 for liny 18bl Tina appears to 
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have been first claimed after the expnation of the four jcars 
There is no evidence to show th it in 1861, or at any time between 
May 1851 and July 1864, the plaintiff over made any clitm 
wli ito\er for this ono month’s wages Tliere is no doubt tint 
tho plaintiff did not receive this month’s wages, for tbe plaintiff 
says — I have not received nay salary for May, 1861 ” Bnt 
thnn, I wonder how it was that he neglected to claim it for four 
years whilo ht was roceiMng salary month by month He sa^s 
in another place — -‘*1 claim salary for Jfay, 1861, as I wa? 
siispendol during that month for lining a little disturbance 
with Mr Fail weather” It appears, then, that he bad been 
Eiisponded, and it is for tho period of suspension that ho non 
cl urns salary If plaintiff hid been wrongfully sn^pouded, 1 o 
might have had a cause of action agau st tho Company for anv 
damages he sustained But there is no evidence to show lint 
he even believed that he was wrongfully suspended , had he so 
believed, ho would have made a claim at some time or other long 
befoie he was out of the Comp my s s rvice During the whole 
period of his service however, I e made no claim whatever for 
tho montli’s wages, neither does he allude m tho written state 
mont which lio ha^ put in this suit (o tbe circumstances under 
winch he now cHims it But there is further ovidenco to ehon 
that the plaintiff did notconsidei himself outitled to that months 
wages for in July 1804 ho wrote as follows to tho Locomotive 
Superintendent — 


“I served from tho 4tli July 1860 to tho 4tli July 1801, on a 
“inontlih salary of Rs 152-11-7 On tbe 4th of July 1801 my 
“ «salary was rai‘>ed to Rs 174 8 8 On tho 15th of ^ 

“ tho same year (1861), I was served with o notice to the effect 
“that my services were terminated at the expiration of f** 
months ” He does not hero rofor to the fact that, during 
period he served from July 1860 to July 1801 howaswro'go y 
sii'ipended in May 1861, and tliat he claimed wages for I 
month It IS clear, therefore, that tho plaintiff ncquicscc m 
tho jnstico of that siispciisioD, and that he may not now c a 
for tliat month’s wiges Under tho wliole cf tho circumstance 
it appeal ^ to ino that instead of hai inggire/i a tlccreo 
of tho J'l untiff, the learned Judge ought to haio found tba ^ 
old agreomont had been set aside that a fresh contract o 
VICO had been entered into with tho plaintiff, under wl ic 
Cunijiany had boon paying him Rs 17f 8 8 a month, a 
rate of wages than other persons wore recoiling fortba ^ 
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dnlips 'iiidtlic UarneclJiuliTo oajjhtalso to di'-'illowed ilie 
sum’of Rs 152*11-7 for iliy 1861 Under tliese circmnsfinces 
I tlnnL tliit tlio decree of tlio leirnod Judge should be re\er«ed, 
and instead thereof, 0 decree entered for the defciid\nts with 
costs No 3 The costs of appeal to be borne by each piity. 
I agree n itli the learned Judge in disallowing the pass ige money 
lam Very s irry that the pi iinttff should hive rushed hastily 
into litigation The consequence of the present decision will, 
probably, be sorious to Iiiui, but it is luipossihle that the Coiiit 
can act otherniSL than on established principles 

Maci BEESON, J — I entirely concur with the learned Chief 
Justice 

Decree accordmghj 

The Indian Law Reports, Vol. Xin. (Madras) Senes, 
Page 34 

APPELLATE CIVIL 

Before Sir Arthur J U Colhus, Kty Chuf hittiUf 
and Vr Jusltct^ IKt//tH 50 rt 
SOUlU IN WAN RAILWAY COMrANY 

(DeFENDAMS), AlrBttANTS 


RAMAKRISIINA (Px^ihiui.), Resionuevt * 

^ffavtal on — Lti fesaon of tu^jiaon — Sinn hr by a ratli'-ay piwrtf— Siiif 
ajainsl JlaiUiay Coml any — Do nutiimis non curat lex 
buit for damages /tir defamatjon A roilwaj-^ard reasw to 

8upj ost that a paa«ei ger traTellmg by a certain tram from Jladris to 
Clnngloptit had purchased his ticket at an intermediate station called 
upon the plaintiff and olhors of fcl o passengers to produce their tickets 
Asarca«on for demanding the production of the plaintiff s ticket he •■aid 
tn him in tlie presence of the other passengers I tusj ect you an 
trayeJJjjjg n-ith a irroag (nr falie) ticket irlnch the defamation com 
llaiiicdof The guard vras h Id to have spokcu the above words (or u/ fr 
Hct I the pi iintiff was not entitled to n decree for damsge* 

Second Appeal ngunst the decree of S T McCAPTuy, District 
Judge of Chuiglepiit, m appeal suit No 295 of 1888 modify ing 
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Second Appeal bo 1743 of ISSS 
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S I Ry the decree of C Sdey Atyar, District Munsif of Clmiglopnt, in 
tnmakn.hnn Original suit No 217 of 1887 

Action for Rs 250, d'imsges foi insulting 'ind definntory 
words spoken by a railway gtiaid, in the employ of the defend 
ant Company, of the plaintiff m tlit presence of virions other 
persona whereby the pHintiff was mjnied in reputation, &o No 
special dam igo was alleged 

'1 he facts of theciso appear sufticioutly for the purpose of 
this leport fiom the Judgment of the High Couit 

Tlio District Mnnsif passed a decree in favoui of the plnntiff 
for Rs 100 On appeal tho District Judge modified the decree 
of the District Jluusif reduimg the damages awarded to phmt- 
iff to Rs 10 


\ 


The defendant preferred this second appeal 


ilr Jbftn^tone for Appell int 
1 he words complained of aro not actionoblo fer ic , fln^ 
express suspicions, which appear to have had n certain ]n«ti/ica 
tion, or at tho woi’st they weio more vulgai abu «0 I’ariflt?! 
V Dauon Stnghv Mahip Siughfi^ To-’crv Mosh 

ford W 

It would bo absurd to hold tho Company liable foi vuljir 
abuse by its set vants winch it did not authorize Infad, tl'’ 
guaid was acting on his own autliOiity—RouA if Nett SonOt 
Wales V Owstonf^) Odgor on Libel, 2nd edition, pp 411, 
Ramachandra i?aw Saheh for Respondent 
The words are actionable per se even judged by the Efghsli 
rule, bocansG they imputed conduct punishable bo*h utnhr tho 
Rulwij Act, Act IV of 1879, Section 32, but also nmlci’lh'- 
I’cii il Code , but III India tho tost is hui t to tile plaintiff s 


As to tlic liability of tlio defendant (’ompain , 

Ma hfur(l,(fl) Ilamnn v jF’alZe (5) Calling for tickets n as "dh'H 
tho scope of the guard’s anthontj the to'^t of the li»hilit'< 
tho einplojtr IS — was the servant acting indtptiukiill' on h'^ 
own behalf, or consulting the interest of tlio employer at ' 
time? AVhen tho discretion vested in him by tlio cinpl 
ibiistd, tho employer is liable Thorn is no quo tion of 


(1) I L U.SMftl 176 
(4) lApj Cnfc. 270 


(2) I h R, 10 All 12 
(5) 4 \|| Cii 24" 


(t) 0 
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intliontj . If tbtre were express aathonty the defeTjd^nt ^ould s i Ry 
ba\o beeu directly liable and not merely liable as an employei 

BayJey \ ifanchi tfr, Sheffield, and Lincolnshire Rnilicay Com- 

pauy,0 Moore v Melrop Itlan Railtiay Company, (‘') Linipua v 
London General Omnibus Cimpany,ii^ Great Northern 

Rathcay Company (^) In S ymour v Greenicoodi°) as here, the 
'vroiig wns iIoul b} tbt &o>vaiit who, m exorcising tbe lutbonty 
dt-nvod from tbe employer, exceeded its bounds See Under- 
bill on Torts, p 51 Thus a Statute was necessary to protect 
tbe proprietors if uei'spapeis from even criminal liability, 

Uaifon Sinjh \ Mahij Singh((»i is ni m} favour and I oul} seek 
to establish civil liabilitj I rdy also on Panathi v Mannar (7) 

Mr Johnstone in icpl} cited Allen v The London and South- 
iresif-rii Railway Company (®) 

Collins, CJ — This is an action brought by the plaintiff 
against the boutb Indian Railway Company for defamatoiy 
words alleged to bavo been used by a servant of the Railway 
Compan) Tbe plaintiff complains that he has suffered both lo 
mind and body bj reasou of the words spoken by tho servant of 
tbe Company, and that although the plaintiff sent a letter 
through his Vakil to tbe Railway Company, domandnig Rs 250 
as compensation for loss of bis reputation and for pam of inmd 
and bod}, no answer was received from tbe Railway Company 
llonce this action 

The District ilunsif camo to the conclusion that defamatory 
words had been uttered by the servant of the Company and 
awarded the plaintiff Rs lOO On appeal to the District Judge 
he reduced the damages to Rs 10 The Railway Company 
appeal llio inatorial facts of this case are os follows — Tho 
plaintiff was travelling by the railway from Madras to Chingle- 
put According to the plaintiff’s evidence, a friend of Lis, 
Subramania Sastri, and a Christian College student, Raijh iva 
Rae, were in the third class carnige with him The Di«tiict 
Judge finds as a fact that a ticket for Chingleput was pnreha-sed 
at Vandaloie by some one then a pas*!Ongor m the tram and who 
had already come by it, and it is also found us a fact that the 
ticket so purchased wis delivered up at Singaperumalkoil by 
‘'otno one in tbe same compartment as the plaintiff, and it 
appears clear that this arrangement was made with intent to 

(1) I H 7 C P 415-41J (0 8Q D 80 (3) 1 11. t C SC 

(4) 3 V \i r.7J {j> b II t N , ( ) I L- lU \n , 4-’o 

(7) I L n 8 M d 17o (S) L. B 0 Q D.. C5. 

lOJ 
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S L Ry clefnud the Railway Company At Singaperumalkoil tlie gnird 
Ramaknshna train came to the carrnge wlierem the plaintiff was 

— tr ivelhng and asked plaintiff to produce his ticket, stating that 
ho, the guard, suspected the plaintiff of travelling with a wrong 
(or false) ticket , the exact woids are not proved The plaintiff 
produced a ticket, which was in order These are the de- 
famatory wolds complained of, and it may be taken as law m 
this country that if defamatory expressions are used under su''li 
circumstances as to induce m the plaintiff reasonable appreben 
Sion that his reputation has been injured and to inflict on bun 
pain consequent on such belief, the plaintiff is entitled to 
recover dam iges without actual proof of loss sustained Tb® 
District Judge is of opinion tliat the guard «aid the words 
complained of without malice, but with what he cdls simpl® 
carelessness 

The Counsel for the appellant contends 1 st, that the words 
aio not actionable, 2 ndlj, that the guard was justified w 
uttering the same under the ciicumstancos of the ca«e, 
Srdlj, that in my oveut the Railway Company are not liable 
It appears to me that this action cannot bo maintained The 
words used by the guard of tho train were not in mi opnuoo 
under the circumstances of the cave def imalory lu tho BeD«o 
that an action would lie either against the guard or tho Rail" 
Oompanj It is clear that these were spoken bond /dt 1 ^ 
guard was justified m rcquesliog each passenger to produce ' 
ticket and lie gave as a reason that he suspected pa 
were travelliDg with wrong tickets Tho words he 1*1 
have used to the plaintiff, I suspect you ore travelling wi 
wrong ticket* given as a reason for demanding the prodnctioo 
of the ticket would not induce the plaintiff reasonably 
apprehend that his reputation had been injured and could n® 
and did not inflict npon him any dan age If> "s it 13 sugg 
the guard & m inner 1113 insolent, a complaint should have 
made to tho Railway Company 

Upon tho evidence there is no reason to bolicio 

plaintiff w 13 in league With others to defraud tho Railwjj _ 
pany, or that ho know any of the passengers «crc 
with wrong tickets I allow tho appeal and -ct nsido * jl at 
of both tho Low or Courts and dismi<is tho suit, and I dirt'c 
tach party pi) thvir own costs throughout 

J— Ihe facts of the case are os foU®'^ jnd>^ 
plaintiff WHS a passenger from Madras on the Sou 
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OD tlio 12tli JHrch 18S7 At Vioilaloro a ticket for 
Climglcjiat w IS |iurclns(.<l hy pet on who hid travelled in the 
trim from Madris to tint station As the trim was starting 
the ginrd oh^erved the «ud ticket being handed to some one m 
the same compartment as that m which plaintiff was travelling 
At the next station the guard whose suspicions had been 
aroa«od, went to the door of tho ciiriago am! demanded to see 
the tioketa Tickets wore shown and tin ticket taken at 
Vandaloro was, the Jndgo finds, shown b^ some one in the 
compartment m whicli plaintilT wis seated An altercation 
ensued between plaintiff ind tho guard who told plamtifT he 
suspected him of travelling with a wrong ticket Iho Lowei 
Courts have held the Hallway Company liable foi tho words 
used by the guard being of opinion that such words wtro 
defamatory In my judgment the words used do not amount 
to defamation, and, eron if they did llie Hallway Companj 
oonld not be held responsible It appears from tho evidence of 
the plaintiff himself that the guaid at fiist "poJitoIy” isl od 
plaintiff whero ho was going, and thit when plaintilf objected 
to give the information sought tho guard said that lio suspected 
that there was something wrong with his ticket, 01 words to 
that effect What the exact words used were, has not boon 
found, and plaintiff himself is not prepaiod to swear what words 
the guard did use There appears to have been an altercation, 
because the plaintiff refused to give tho inforroatiou he was 
bound to give, and, in tlie beat of the moment, the guard having 
grounds for suspecting that a ticket had been surreptitiously 
obtained at Vandalore did stite that he suspected plaintiff was 
m possession of that ticket It seems to me very doubtful 
whether under any circnmstances the expression of a more 
suspicion IS actionable, and, nndoi the circumstances of tho 
present case, I am of opinion tliat no action would ho against 
the guard, much less can an action against tho Eadway Companj 
bo maintained Undoubtedly tho Railway Company is responsi- 
blo for tlio manner m which thcir sorvauts do an^ act winch is 
Within the scope of their aiithontj and is answerable for anj 
tortious act of their semnts, provided such act is not done from 
any caprice of tho sen ant, bnt in tlio coar 0 of the employ raeiit 
But it would bp straining tins principle of law to an iiuprecedeiit' 
cd extent to bold tint, because tho guard of a tnm m tho 
execution of Ins dtit> expressed a snspicion not altogether 
UnfoiiniUd that a pissotigor was traxilliiig with a wrong ticket. 


S I E7 
Eamakriatins 



812 


S0ir AQ\tNs»T RAILWAY ADMINISTRATION. 


S I By 
RumaXrislin^ 


1901 
April 8 


the Oompiny was liible m dimages to tliat passenger for slander 
De minimis non curat lex, or, as fcho authors of the Peml Code 
havo otprossed it, nothing is an offence by reason it 
causes or that it is intended to causo or that it is known to be 
likoly to cause any harm, if that harm is so slight that no person 
of ordinary sense and temper would complain of such harm ” 
The harm, if any, caused to plaintiff’s reputation by the imputa- 
tion that he was travollmg with wrong ticket was so slight thit 
lie might well have contented himself with rcpoiting the guard 
for incivility 

I would reaerse the decrees of the Courts below and disrui^^ 
the plaintiff’s suit Each paity must boar his own costa 
throughout 


The Oudh Cases, Vol. IV, Page 133. 

BENCH 

Before Mr. Scott and Mr Spanlic, 
TEArriO SUl’CniNTENDENTS, E B , E I *Ki> 0 A E 
RAILWAYS, Dependants) 

V 

HAriZ ABDUL RAHMAN and ANoiHEr, Piaintiffo 
M rscEiTjVNKous ArrrAL No 14 of 1000 

Sutf against Governmnii — CiPiI Procedurt Code 41C — 

St ’te to ic gtifil as fe/endanl »mj| afjatri'il SMe Tiailfoy ** ^ 

^ Imintglrflijon rwcaning' of — Raxlnaye Act of 
el (6) — Aoiice io Secretary of Slate — C»»il rroteI»''P ^ ^ 

42 $ — Amen Iment of plaint 

In a suit against a State Railnay f«r compel sntion jt 
the TrjiQic Sapcrintciidcnt is not the | loprr party to ho 'ucd * 
ho against the Secretary of State ^ 

Held also tliat the plaint cannot ho ameidcd niitil not ci f 

nndcr Section Pt of Otvil Procedure Code was piven to tl o Serre 

State. 

For Appellants —5 Nagendro Kath Ghoshal 

For Respondents :—3f, Ufohammad Nosttn ^ 

SiANKiF A J C— Ihis 18 nn appeal from nn order under 

tion 502, Ci\il Procedure Code, rtmanding a case. 
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The plaintiffs siiel for compensation for tho loss of Goods TrafTo 
delivered at Budje Budgo to the Eastern Beugil State Railway ® 
to be c irned to Ki zabad ovci that lloilway, and tho East Indian ( i p iiy, 
Railwiy and the Ondh and Rulnlkhand Railway, I he Eastern Atijnl 
Bengal and the Oudh and Rohilkhand are both State Railways Rabman 
The per-ons sued were (1), the Iraffic Superintendent, Eastern ' 

B ngal Railway (3), the Geneial Traffic Manager, East Indian 
R ulway, and ( >}, tho Tr iffi Superintendent Ondh and Rohilkhand 
Railway The suit was defended on behalf of the State Railwaj s 
by the Collector and on behalf of tho East Indian Railway by 
tho Agent On behalf of tho State Railways it was pleaded 
that tho proper person to bo sued was the Secretary of btato foi 
India in Conned, and that it was neceasarj to give him notice 
under Section 42 1, Civil Procedure Code On bohalf of the Eist 
Indian Railway it was pleaded that the Agent was the proper 
person to be sued 

Tho Court of first instance decided that the Traffic Superin- 
tendents of the State Railways were not the proper persons to 
be sued , that it was not necessary to sue tlie Secretary of State, 
and the Managers of those Uadwiys might have been sued, but 
that it wasncce sarj togivi them notices under Section 42 1, Civil 
Procedure Code It also decided that the General Traffic 
Manager of the East Indian ll ulway was not the proper person 
to be sued bnt the Agent It dismissed the suit On appeal 
by the plaintiffs the District Judge agietd with the Court of 
first instance, as regards the State R always, except on the 
point that It was necessary to give the Managers notices under 
Section 424 He was of opinioo that the plaintiffs should bo 
allowed to amend the plaint by substituting the Managers for 
the Traffic Superintendent*', that it was not proved that the suit 
should hive been brought against the Agent, and not against 
thoGenoril Traffic Managei of the East Indian Railway, and 
tint even if theie was a mistake m this respect, the plaintiffs 
might bo pcnnitlod to ainond the plaint by substituting the 
Agent of that Railw ly for the General Traffic Manager Ho 
set isido tho decroo of the Court of first instance and remanded 
tho caso to tl at Court uiidi.r Sect on 562, CiVil Procedure Code, 
for dispos ll on tho merits iftor tho amoudmonts indicated by him 
had been made Hence this appeal 

The District Judge was c f opinion that a suit against a Statn 
Railwaj is not a suit M ithm the purview ot Section tlO, Civil 
Procedure Code He ''Sj*. — * llio suits conti niplatcd by that 
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strrr against raHiWat Administration. 


TrafTc Section nre suits where fcho Government is concerned as a Govern* 
’ raent, and not as a bnsiacss oi Comp'iiiv Tito Railwnj s Act of 
O R ^uva J890 distinctly coufempKtes suits bcin^^ bionght against ttie 
ilafi/^\bdai ^lanajrors of Stati Rulw ijs, and jfc dots not require nctice to 
Kfifman bo given of Buch hiiits The fi iiiiers of the Act clearly never 
contcmpHfced that a suit against a State Itailwaj would bo 
rogatded by anybody as a suit against the Government ” The 
District Judge does not refer to any particular piovision of tho 
Actj but we have been referred to the definition of ‘ Ilailwa) 
AdniiiuBtration,” ni Section S (d) and to Section 80 of tho Act 
Section 8 (6) declares that "Railway Administration” or 
" Adpiinistiation in the case of a railwav administored h^ 
Government or a Native State, means the Managei of Do 
Railway and includes tho Government or the Native State, and 
m t)ie case of a RiiJway adraimsloied by o Railway Company, 
means the Railway Company Section 80 ig in Chapfor TII of 

fh© Act entitled " Bospousibihty of Railway AdministiatiOD o'' 

C irriers ” 

The District Judge seonis to thiuh tint when tho Govotivtncnt 
administers a railmy, tt does so not as a Government^ but this 
IS an erroneous notion Tho Government administers tlic nil 
waj as a Governmoot ind m no other capacity The inltrencc to 
be drawn fiom the Indian Railwi^s Act, 1890 , is not that its 
framers contenipl ited that a suit against a State Railwaj sboul 
not bo regarded ns a ^ult against tho Governmont, bat 
that thoj contemplated that it should be so regarded 0"^ 
tho Acta repealed bj the Indian Railways Act, 189 Q, was t ic 
Indiin ftailways Act, 1879 In that Act, " Railway Aihnmiat^'- 
Don " was defined av aieadirig, in the case of a radiv»> wor 
l)j Go\ oremonfc, the ^fanagor of such railway and tho expression 
did not include Government Tho same expression m siwh ^ 
caso, nltliongli it still moans the Manager, now includes 
Government, so that, whore tho expression is n^ed vn tho Act 
1890 it most, iinlc'-s thoro is soinotliing repugnant in the sn »jr 
or context also mean tho Govonimont In the Ciso of a Radwa^ 
administered hj tho fto\ eminent, if a Railway Administratiuu 
liable to imbo compensation for the loss of Goods or 


it IS till GovOrnmont which has to maho compensation 


probably for tins n ason that the exprossion " R idwfl^ A< 
trition"was defined in the Act of IS'^O so as to inclm r 
Governmont Tlio lUfuiition suggests that the framcra ‘ 
Act cimtcmplifcd that a suit, »i whitb comfea''*b'^" 
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cHiiried undei Chnjiter \ II of tlie Act should, « 1 on the Railw'iy Trafhc 
IS idmiuistored by the Goxcrinuont be brought against the 
Goiernmnit ilieiL. i=. nothing in SictioiiSOof the Att which o Irb^r 
suggests tint m such v cnsc the suit should be brought ag iiust , 

the ^Hnigtr Thitsecti « merel) t-iiaots thita suit for com lUlmn 
pQiisition for lo'is ot Good^ or other tnjniy, in tie caso ot 
through bookLd trillit, in ij bo brought tqmllj against the 
hoolviiig admiiii'iti itiuii anti against the adnunistr itioii on whose 
railway thi. loS's o»ciiri ed "W hero thueforom tin c iso of a Jl nl 
way administered by tlia Government a pt isou wishes to snc the 
administrati in foi loss of Goodsoi othei injury, hosliould lumg 
tho suit against the Government, that is to sa), igaiust tht 
Secretarj of Stite for India m Couned Ihe Distnct Judge 
was therefore wioug m holding that the suit, so far as tho Eist 
ern Bengal and Oudh and Rohilkliand Baiiwijs were concerned, 
could be brought against the Manigorsof tho «0 Rarlwajs It 
should have been brought igaiust tl © Secret iry of State os pi o 
Tided in Section 410 Civd Piocedore Code 

It was contended for tho plaintiffs that, if the Court was of 
opinion that the suit should have been instituted against the 
Secretary of State, it should direct tho substitution of tho Sotie 
tary of State foi the hfanagcis of th<. State Railwijs and it w is 
not necessary to give the Secretary of State notice of tho ouit, 
inasmuch us the suit was one excoutraclu, and Section 424, Civil 
Procedure Code, was not applicable to such a suit It was also 
contended that the section nas not applicable, as tho suit would 
not be one against the Secretary of State " in respect of an act 
purporting to be done by him m his ofiicial capaoitj Tho caso 
of i?q;niol Ifunii Ghand v Ilanwanl Anynhuft) wns cited 

Tho question whether Section 424 is only applic iblo to suits 
founded on tort and elarming damages was considered in the 
Srerctary of State for Xndta tn Council v Hajluclt i)chi(2) and 
it w >6 held in that case that no «!iiit whatever is inamtainablo 
against the Secretary of State, nnleis the notice prc-'cribcd b} 

Section 42 1 has been gi\ en I think that in that caso the proper 
mtorpretatioii was placed upon the section Ihero is no nidi 
cation n tno section that it is intended to apply to anj particiil ir 
cla^i of suits In the same case the question as to whether the 
Word in tho section " m respect of an octpurpoi ting to bo doni bj 
him in hts ofBcial capacity ”n.lite to tho Secretary of Stito was 


(J) I I n ro Bom C37 


(S) } US,S5 Cal S29 
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iraflo considered, nlthoogh it was not decided JIacilan^ C J 
and^ observed — “ Looking, if one may look, at the pnnctmtioii of 
0 A Ji Hjb tlie section, and at the section grammatically, 1 incline to take tlic 
Hiiz Ab lui so submitted as the correct constiuction,” te, the view 
lui t au that the avords do not apply to the Secretary of State Tins 
view seems to be coricct view of the section 'Ihu suit tliori.foro 
would not ho as agimst the Scciotaiy of State, unless the nolict 
required by Section t24 has been given 

In two cisos decided by the Bombay High Court, ILB G 
Bom , o70, 1 L R 6 Bom , 672, in whirh Magistrates '\ero sued 
instead of tlie Secretary of State for India m Council, the Court 
was of opinion that the plaintifT might properly have been } er 
mitted to amend lus suit by sabstitnting the Socretarj of State 
for the Magistrates The same ptoceduro may be adopted m 
tins c ISO, but inasmuch as no notice has been given to the Secre- 
tary of State, no such substitution can bo made until the notice 
required by Section 424, Civil Brocedure Code, has been given 
I would allow this appeal and modify the order of tbe District 
Judge by directing that fourteen dajs’ time be given to the 
plaintiffs to give to tho Secretary of State for India in Council 
thu notice required by Section 424, and that on two iiiontls 
iftei such notice have expired tho plaintiffs be pt.rmitted, withi» 
a time to bo ft\.cd by the Court of first mstanco, to omtiid tl o 
j laiiit by substituting the name of thu Secretary of Statu for thi 
1 1 iflic Superintendents of the Eastern Bengil and Oiilh anl 
Roliilkhand Bailwajs, and by stating that such notice hns heeU 
given I would direct tint tho respondents do pay tl o costs o 
the appellants in this appeal 

Scorr, J C •~-For tho loasoiis stated in tho luilgiin‘*’t 
learned colloa^oo, I would make the Baim> order 
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The Punjab Law Reporter, (1911) Case No. IIG. 

CIVIL EEYISION SIDE 


Jif'/orr Jhr Uon'hle Sir Arthni Itfld, Kt , Chief Jiulgr and 
Phe UoiPJde Ml Inshn Kennitqtan. 

THr EA.ST INDIA 11AIL«A\ COSIPANY (DrirNDAKi), 

PpTitioNPL 

V 

LATjA JrOTI SAGAII (PtiiNTitp', RTsioNnrNr 

Case No 3213 op 1910 

Pn\U-2<js Act (IX of IS'^O) Sielxon»Z{4) (ll). 42, ijC>. OS, 122— BuUt for mij 

tjui la»ce of FMie ani iZailtca*/ OffiexaU, l^Ktr, BuU 2^—Goiernment Miroli 17 
of Inlui Jlrtoliilt n,puhhshedat pp \S,1'^oftheSupplemenHoGaslle * 
of India 1881 tcope and effect of— Right of Patlt'-atj Admmutralioxt lo 
ftchutc pertouii f rom pIatform$— Jtaib’-ay meamnj of—'lra£ic — 

“Butinfts —"Platform ■> 1 ether prnaloproprrtij—UiiUii''fuUImaxul— 

Buif, t I e{] er inaitiiauiahU for leeoeeiy of paijment 

The tom “ilailftay’ inclades all Stations offices, warehouses, etc, 
constrncted for the purpose of or in connection with o Railway Railnny 
Companies hare tl o right to eaclndo from RailiTay iircroisos or ptatf irms 
all persoiiti excepting tho^c using or desnons of using the Railway, and 
may impose on the rest of the public any terms they think proper as the 
conditions of admittance 

n L.R 479, fOL J P C 81 77 L T 2-»0, 22 Rom 525, 2G Rom 
•’0’^, relied upon 

The word " Tralfic ' in Section 42 of the Railw lys Act does not include 
n person going to the Railway Station to ■•cc a friend off 

Ihc Resolution of the Qoveinmcnt of Jndia published at pages 18, 10 
of the Supplement to the Gazette of India 1884 docs not conslitnto a 
rule under the R iilways Act IV of 1879 and, consequently, its publication 
under the new Rndways Act is not necessary to give it validity 'Ihe 
rcRohition mere)] provides the conditions nndci which Railway autlin 
rities niaj exclude all but ticlvct holders from Railway platforms The 
riglit of exrlu'ion by tlie Railway Com|Kinie3 exists independently of this 
la Rolntion 

Under i iile 20 of the Rules for tip gnidaiice of public nnd Railway 
Olliciala, a Railnnj Administration baa tbe nglit lo exclude from «fati< n 
plntforms any person not hai pig business on tho Railway ptemi'CR. 
lOT 
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E I r\ The desire of a person to sec his friend off does not constitute bn'iiic" 
V within the terms of this lulc, especially where his preetnee isunnece5«'iry 

^ Saf'a^r «o far as his friend s departnre is concerned and his friend docs not re 
— ^ qnireanj assistance from him 

The existence of rule 2^ jnstifics the exclusion from a platform of per 
sons \vithoui< platform tickets even if it he held tliat the Station phtform 
IS not private property 

The right of excln hng siith per«ons is not repugnant to Rule 2^ or 
Section t)b or 69 of the Bailway** Act 
Q Jaire — IVhcther a amt for the recovery of the amount paid lies ercii 
if it were held that the demand of payment foi a platform ticket H nr 
lawful 

13 Q B 674 referred to 

Petition under Section 25 of Act IX of 1887, for i-evi^ion of tho 
order of the Registrar, Small Cau'ie Court, Delhi, dated the 8th 
August 1910, decreeing the claim for six pies 

Messrs Fcrtel, Advocate, and Herbert, Plender for Petitioner 
Messrs Shadi Lai, Pestonjt Dadahhat, Advocates, and Lais 
Dwga Das, Pleader for Respondent 
JcDoiTENT — Str APTinir Reid, C J and ErssiNOTOS, J— 

Tins 18 au application under Section 25 of the Small Can«P 
Court Act and tho question for consideration is uhether the 
respondent is entitled to recoier from the East Indian 
Company six pics paid by him for a ticket admitting him to Ih’’ 
platform of the Delhi Rulwaj Station The Registrar of tl®' 
Small Cause Court gave the plaintiff respondent a decree 
The respondent’s case is that be went to the Station to sro “i 

friend off by the Bombay Mail, tint on attempting to go » n 

tlic platform he aaas stopped by a Ticket Collector 
demanded his ticket , that he told the Ticket Collector that 
jiHtform ticket wav iinneccsvary and asked him to refer to 
Station Master , that the Ticket Collector refn^ed to do so 
an Inspector informed him that ho could not have ncces'* to ^ 
platfonu xxitliout a plalfomi ticket, that he agmn 
un'uccessfully and that he eventmllv pnrcln'od a pi"** 
ticket nnder protest 

Counicl for the Railmv Company c ntended tint the ‘ ^ I 

wav tho property of ilie Company and that the resjKm' en 
to establish his right to enter it Rule 29 of tho Rults 
gindanco of the public nnd Radwaj Oflicials puhlnhcKl on p 
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1971 of tie Supplement to tho Gazette of India, 190() runs as 

fonou"s — 

"ARatlwaj Adinmistration miy exclndo from tie Station 
“platform or anj part of tie 1 ailw-vy premi-'O® any person not 
' ieing a bono fide pabsengtr nor having iiismesa on tie 
“Riilwaj premises” 

llixs rule was admittedly mule appiciblo to tio East Indian 
Uailw ay by a Resolution 35 — R 1 pages 319 and 320 of tit 

Gazette of India, 1907 The respondent was admittedly not a 
pa^^tnger and we hive no ie'-itatiou in holding that Ins desiro, 
to see his friend off did not constitute business within the terms 
of the rule It was admitted that his prestiico was imneccss'iiy 
so f-ir as his friend’s depaituie was concerned ind thit his friend 
did not require any assistance Irom him. The point is, in oui 
opinion, so ob\ious that it does not lequire any further 
tonsideration or authoutj 

Counsel for the lespondcnt contended that tho demand of 
V vj ment for a pi'll! oi tn ticket w xs illegal because the Resolution 
of tho GoTornment of India puhhsbcd at pages 18 and 19 ot tbo 
Supplement to the GazelU of India, 1884 constituted a julo 
passed under the R iilu Act IV of 1879 and no such rule w is 
published nnder tbo Act now m force, and must tbeicforc be 
held to liaic been rejiealed or to have lost its force Tbo 
Resolution runs as follows — 

“The overcrowding of the platform of impoit'int Riilway 
“ Stations at tram times bj persons wlio nio non trnvollers h la 
" frequently been found to mteifetc with the piopor working of 
“such Stations and in view to lessening the mconvenionco both 
“ to the public and to the Station Staff, the railway authorities 
“ have in some cases introduced a system of issuing platform 
“tickets, on payment of a nominal fee, by means of which 
“persons desiring to see their friends off, or to meet them on 
“arrival can obtain admission to the railway platform 

“2 Tho experiment has hoen tried with success at tho 
“ L iboro Station ot the Sind, Punjab and Eelhi Railwaj ami it 
“ 13 behoved that the system is being adopted at certain 1 irgo 
“Stations on other railways, but, is doubts have been raised 
“at to tho legal right of tho Railway anthontics to issue such 
“passes, His Excellency tho Goa emor General in Council is 
“pleased to lulcthat, in futnre, when the nilwaynuthontiwS 
“ desire to exclude all hut ticket-holders from railw ay platforms, 


B I Ej 

LiOa iloti 
Sagar 
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“ the intention eli ill bo duly notified m the Ilnilwuy Tune iables 
^nnd i printed notico tothit effect, specifying the place "bea 
‘ such ticl cts ‘iro obtainable vnd their co'-t, slmll ho dr iwii up 
^‘’with reference to Sections 3 (c) and 4l of the Iiuban H'llway 
"Act No IV of 1879 «iJ posted up m 'i conspicuous pheo 
" outside tlie Station 


"5 Such i notice. His Excellency the Governor Genet al 
"in Council is idvisod would be a “uflicicnt naming ciJT to 
" jusitify the oflicors of n railway in prevcutiug my person from 
" entering a railway platform without a ticket and in proceeding 
"against lum, if necessary, under Section 41 of the Act abovo 
" quoted 


" 1 It will bo distinctly understood that tlio Goveinment 
"of India considers a restnction of the nature heroin leferred 
" to aa DJidosij ible ovcepting where there is woll estabhsbrd and 
" ibsolutc nocossity for it and that every facility should be 
" given foi obtaining tickets of admission, not only before the 
" ilcparturo but dso bofoie the ariival of a tram ” 


iHua Uosolutiou meicly piovidtstho conditions undtr winch 
tho railway authouties may exclude all but ticket holders frcw 
railway pivtfoims, those conditions being due notice of the 
intention to exclude and facilities for the purchase of ticket o 
admission It has not been contended that the condition has 
not been complied with Coniiscl for the respondent also rebs 
on Section 42 of tho Railway Act as prohibiting exclusion cl so®*- 
persous and the admissiou of others The section is mappb 
cable to the present case It prcsciibes the duty of Uailrray 
Administrations to arrange foi reosivuig and foi warding Galht- 
without any leisouable delay and without p irtiahty andforma ^ 
part of Chapter V of the Act which is headed " Tratfic facilities 
Section 3 (ii) of the Act defines traffic as including loUmg 
of every descuptiou as well as passengers, animals and S 
This definition does not include the respondent 
and 68 cited for tho respondent do not affect the case 
lact that the possession of a ptoper pass or ticket or the 
mission of a railway servant is a condition precedent to enteriHo 
a railway oairiage for the pnipose of travelling therein 
passenger does not qnalify Rule 29 cited above, and the 
of that rule justifies exclusion even if it were held tba 
Station platform JS not private piopcr^ The right to 
obviously entails the right to admit on certain conditions me 
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tht coiiditiun of payment for ulmission In Ft^rlh General l i jijr 
Slalwn Coinviitlec ^ Ro »,{*) the Hou e of Loicl“ held that apart ^ 

from any facilities granted by the 11 iil'vay Commi sioner* Railway Sa„ar 
Companies ha\e the right of txcludin^ from their Stations all 
persons excepting those using or dc^iiious of using the i iilway, 
and uia\ impose upon tho rest of the public anj terms they think 
proper as the londitions i admittance Iiqeratrtxv Vaumalti^ 
and 6 >u.avjt ilferjcanjt SI raff v Great Indian Peninsula RaiUcay 
Cotij any(^ indicate that Railwax Coiiipame-N have a right to 
exclude the public from raihiaj premises Vction 3 (4) defines 
the word “railway’ aaincluding ill stattons^ < Sices warehouses 
etc., constructed for the pui poses or in connection with a railwaj 
and licction 122 presinbes penalties for imlawfull} entering upon 
a Railway and for lefusing to leave after unlawful entry In 
onr view of the merits of the case it is unnecessiry to cunsidei 
the furtlier contention for the Railway Cotnpanj that the suit 
foi the leeovorj of the amount paid would not he even if it wore 
held th it demand of p lyuient was imlawtu] but wo may note that 
the authority cited foi the contention JlfaHc/<es/er Sheffield and 
Lmcolndire i?oi/tiay Cotipany v Deialy il/am Colliery Com 
dealt with a specific provision of the Railway and Cvii il 
Iraflic Act of 1854 piccludmg i suit 
We illow the application, sot aside tlio dccrou md dismiss the 
suit with cost* boro ami below. 


(1) L R 18J7 HoibOofl ids 479 {2) I L R. 2- Bom , C25 

(3) I L B , 20 Bom COO ( 4 ) L. B. 13 A B D 6 4. 
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SUIT AGAINST BAILWAT AUMlNiSiBAriON. 


In the High Court of Judicature at Bombay. 

EXTK AOlU^INAliy J UlilSDICTION. 


Jjtfore Mr. JttUice Chandaiarlar and Mr. Justice Aston. 
llYllAMJI UA'l'ANJI LCNTIN (Aiplicant and Okiuinal 
PlaintuO 


iyo3 

hoptPinbei 
D und 10 


n B AND C I. RY. CO. 

(OPlONhNTS AND ORIGINAL D>PENDVNrs)* 

Sc'Jtou ticAeJ, lo$s o/— »/cmant/ /or i«ju» 0 / duplicate of lost seaeon ti k /— 
r refund of <J po$it made on t•^ue of eeason ticket 
rht plaiuttt! purcbasicd a 8(.n$on ticket enlitlmg bim to travel on llio 
(lolendant Company s line of railway bUween two speciBed btafioni from 
tin. Ist May to the »Ut July 1*^02 on or about llio 18th May 1D02 he lo«t 
the season ticket and requested the defendant Compauy to issue lo him 
a iluphcatc season ticket which the defendant Company declined to do oa 
the ground that the Rales contained to their Quarterly Time Table and 
Railway Guide did not admit of duplicate season tickets being issued oim 
they also declined to make uiy refund 01 to return the deposit made ou 
the issue of the 8ea><oQ ticket The plaintiff aCLordingly filed a siB 
against the defendant Company to recover the sum of Rs 15 being the 
Ainonnt pud for the soasoo ticket, including the deposit, and in the alter 
native tbo pUintifl sought to recover that sum as damages, the .^tl 
Judge who tried the ca‘-e in the Court of Small Causes dismissed the siut 
and his decision was upheld by the Full Court of the Court of Smo 
Causes, the plaintiR having obtained a Rule Nim in the Uigb Court 
t illiiig upon the defendant Company to show cause why the decisions 0 
the 'itb Judge and the Full Court of the Court of Small Cau^^s 
not be reversed, the High Com t declined to interfere and disci aigi-d 1 
Rule Nut with costs 

Application in the Extraordinary Jurisdiction of the High Conr 

under Section 622 of the Code of Civil Proceduie, I8fi2, for t 
rovoisal of the decision of the 5th Judge, as well as of the t' 
Court, of the Couit of Small Cau'ies at Bombay 

The facts of the case woro as follows . — The plaintiff (a PJ®* 
ur) puichased a 2nd class season ticket from the dofon 

• civil Application No 161 of 1903 wndir f itraordinary ojo* 

the decision of tbo Sth Judgoandtbc Fall Court of the Court of Sms 

horabay la Suit N o, 1661 of 1908 
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Compnny entiHing Inin to travel between tho Clmrch Gate and 
Dadar ‘^tatiou<: on the defendant Companj’s line of nilwaj- 
fiom 1st to the list July 1902 the season ticket bore on 
it a note to tho effect that the same was issued subject to tho 
lit gulatums of the dofondnnt Company as notitii d in the Quai terly 
(iinde and Coaching laritf On the IStli Maj 1902 the plaint" 
iff lost the season ticket in question and wrote to the defendant 
Compaui asking them to issue a dnplicato season ticket which 
the defendant Conipani declmod to do on tho ground tint the 
defendant Company’s Rules did not admit of duplicate soison 
tickets being issued they also declined to make any lefnnd on 
account of the amount paid on the issue of the season ticket or 
on account of the deposit paid on the issue of the same The 
Rule above leferred to, which was published m the defendant 
Company’s Quarterly 1 ime Table and Railway Guide, ha 1 never 
been sanctioned by tbo Govemor*Goneral in Council or published 
in the Ga ette oj India under Section 47(1) (j?) aud (3) of the 
Indian Railways Act, 1890, and was as follows — 

Should the ticket not be given up within 3 days of the date of 
" Its expiry, the amount so deposited will be forfeited to the 
"Company Under no circumstances will dnplicvto tickets bo 
"issued, and in the ca«o of tickets being lost or mislaid, fresh 
"tickets will be issaed on payment at full charges and fresh 
" dejiosits” 

Tlie plaintiff accordingly filed a suit in the Court of Small 
Causes at Bombay to recover from the defendant Company the 
sum of Rs 15 being the amount including expenses and deposit 
paid in advance for travelling 2nd class in the defendant Com- 
pany’s trains between Churcli Gate and Dadar Stations from the 
1st May to theJIstJuly 1902, tho said sum, tho plaintiff alleged 
having become payable to him owing to the defendant Company 
having wrongfully and illegally prevented him from travelling 
between the said Stations from the 22nd May to the Slat July 
1902, in tlie alternative the plaintiff sought to recover the ‘•aid 
sum IS damages b\ reason of the defendant Company’s alleged 
breach of contract to allow him to travel in their trams from the 
1st May to tlie 81st July 1902, for which period the defendant 
Company have been paid in advance, the defendant Corapanv 
having vvrongfnlly prevented him from travelling in their trams 
from the 22nd May- to the 31st July 1902, the said damages 
1 eing estimated on tin basis of the expenses mmrred hy the 
plaintiff in purchasing a fresh season ticket for June and July 


Bjramji 

Ratanji 

B B A 
r I Ry 
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Hyrttmji 1902 anci paying to the defendant Company a fre-’h deposit and 
Lcntm* expenses mcnrrod for purchasing ordinal^ tickets from the 22nd 

I May to the 31st May 1902 
11 D A j; ^ ^ 

c I R\ The smt came on for lieanng befoie the 5th Judge of the 

■ Court of Small Causes who dismissed the same, the plaintiff 

accordingly applied to the Full Couit of that Comt and on the 
Rule obtuned by the plnntiff bomg argued the same was dis 
missed. 

'riio plaintiff thereupon applied to the High Court under See* 
tion 622 of the Code of Civil Procedure, 1882, and obtained n Rule 
'N\ix calling upon the defendant Company to sho*' cause why 
the decision of the 5th Judge as ivcll is that of the rnll Court 
of the Court of Small Causes should not be rcveised on the 
following grounds — 

(a) Tlie Full Court orred m holding that Clause 10 of Rule 
49 published in tho Quarterly limo Tabic and Railway Guide 
was not ultra in es for w mt of sanction of the Govei nor General 
m Council under ‘Section 17 of Act IX of 1890 

(5) Tho season ticket referred to in the proceedings being 
merely a receipt for the money paid and theie being a contiact 
between tlio parties by wlucli tho defendant Company engaged 
to cany tho plaintiff free of any fuitbor charge for a specified 
period between specified Statioos, the Full Court ou?bt fe haio 

decreed the plaintiff’s claim 

(c) The Full Court should have hold that the Company having 
refused to issue a duplicate of tho F>oason ticket it therebj 
wrongfully and illegally prevented the plaintiff fiom traiehmg 
in their trains 

(d) 3 ho Full Court should have considered the circumstance 
that according to the pixivjsjoDs of the Judiau Railways Act IX 
of 1890 the plaintiff could not possibly have travelled without a 
ticket 

(e) Tho Full Court erred in assuming that the ConipaD> V 'ls 

not bound either to is‘«ue a duplicate or to give a refuud o m 
money received ^ 

(^f) The Full Court eiied m not considering 
the Petitioner had no knowledge of Rule 49 Clause 10 
the Company had not done anything which would be res'una y 
sufficient to give him notice of the suiie 

{g) The Full Court should haie decreed the plaintiffs ^ 
at least in lespoct of the deposit 
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{h) The decision of the Full Court is opposed to justice, equity 
and good conscience 

Laloobhat Shah for the Apphennt 

Brauson {with Cratr/ord, D}OU>t S, Go), for the Opponents 
Order. — Tlit. Court discharges with costs tho Kulo A’lsi grant- 
ed bj it on tho 31st daj of Julj 1903, wheteby tho Opponent 
was required to sho-n cause why the Orders pissed by tho Full 
Court of the Court of Small Causes it Bombay on tho 2Ist day 
of April 1903 should not be set aside 


In tbo High Court of Judicature at Fort William 
in Bengal. 

ORDINARY ORIGINAL CIVIL 
JURISDICTION 

Before The Uoih'hle Mi Jit'-hce Vletchcr 
ABINASH CHUKDCR UO\, PtuNTjn 

V 

'IHE EAST INDIAN RAILWAY COMPANY, Dlundants 

Sdit No 723 op 1907 

ay Company— Provident Funtt-^Ci>ntrtlutton$ Smljor rciovert/ o/^ 
Froiident Fund Committef 

In a su t bj a dismissed or retired servant ol .1 Railway Corapiuy for 
tlie recovery of certain monies contributed by llie defendant Coinj any tu 
tlie East Indian Rfliln ay I'rovidcDt I «nd during tbo time tie plaiiitill 
"aain the service it was /le/ 1 that the suit wns not m iintain ibic igaio t 
the Company bii6 it should be brought against tfie < omcnittee and the 
liustecs of tho Fund 

Judgment — This is i suit by a dismissed or retired servant of 
the Ea«t Indian Railway Compiny to recoter ctrtim contribution 
which have been contributed by the Company to the 1 ast Inch m 
Railway Provident Fund durin^^ the time that the plaintiff was 
•n tho Borvico of the Company 

Tho Provident Institution of tho East Indian Rufwai is 
governed b\ cortnin Rults midi bj tlit of tiate and 

roTisod m Alartli 1899 Under Iho'O Rules there !« isfaL]i'hi.d 
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1885 

December, 10 


a Committeo ami tao Tnistoos The funds are held by the 
Trustees to bo administered under the direction of the Committee 
The rules provide that m the event of dismissal of a servant of 
the Oorapanj the monies contributed bj the Company do not go 
back to the Company but are to bo hold by tbo Trustees for the 
benefit of the other members of the Institution 

In these circumstances, I think, the East Indian Railway 
Company have no interest in the Fund They are uot the 
Trustees nor have they the administration of the Fund Tho 
only power that the East Indian Railway Company have under 
the rules is a pow er to the Board of Directors of the Company to 
generally supervise and control the Committee and the Trustees 
It IS admitted that the Company have paid to the plaiotiffthe 
aggrogivto amount from time to time subscribed by him to the 
Fund In these circumstances this action, if it is mimtnnable 
at all, ought to have been brought against the Committee and 
tlie Trustees of the Fund and not against tho Company 
The suit therefore fails and must bo dismissed with costs on 
Scale No 2 


Tbo Indian Law Reports, Vol, X (Bombay) Senes, 
Page 390. 

APPELLATE OIYIL 

Before Sir Ghailes Saigeni^ Kt ^ Ghief Justice, and 
Mr, Justice Ifannbhai Uandas 
G I P RAILWAY COMPANl (DEiEauiKi^), 

V 

NOWROJI PESTANJI (Plaintiff), Responoent* 
IiyMnclton — 1 of v,ay — Ohslrticlton to ri 7 / 1 of xeay—S] cctflJ ^ 
Injunction and not comp ntaiton yronfe I ^ 

Tho defendanta closed » gateway lead n„ arross a level ^lle^cil 

railway over winch there was a public right of way The the 

tl at by the closing of this gateway access to his bunk'i^o"' r' 

inonsoou was completely stopped and he sued to havo tho p r 
opened Tlie Lower Appellate Conit found that tl ere was ^P _ — ^ 


f Becond Appeal, Kv 206 of 1835 
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of wij over the level crossing that it had licon obstructed bj the defend 
ants, nnd that the pluntifl lad suffered special damage by the 
obstruction On special appeal to tie High fJonrt it svas contended by 
the defendants tl at the p'lmtiff was only entitled to corapcnsation, and 
not to an injanction 

Hell that the inconvenience caused to the plflintiff was red and sub 
Etantnl , that the plaintiff was entitled to tlic nscr of tl e right of way in 
question, and nndf“r the circiimslanccs to an injnnitiou igamst it^ oh 
strnction 

Tais was a second appeal from the decision of r M II Fditon, 
Acting District Judge of Poona 

The plaintiff owned a bungalow situated to the north of the 
defendants’ railway at Lonavla, egress fiom and icccss to which 
was afforded over the lines through a gateway at a level cross- 
ing Ihe defend ints having closed this gateway, and opened a 
new one farther down the lino the plaintiff brought tiio present 
smt to hrtvo the old giteway reopened, alleging that for more 
thau twenty years he had been enjoying uninterruptedly tlie use 
of the gateway, and that tho defendants having wrongfully 
closed it, the access to the bungalow had been altogether 
blocked 

In their written statement tho defendants admitted the 
existence and removal of the gateway, but contended (inter aha) 
that the plaintiff had not unmton opted u&e of the gateway for 
twenty years, nor had ho acquired an c isemeut over it that tho 
gateway was not erected for tho use ot the occupants of tho 
plaintiff's bungalow , that the new gateway was erected at tho 
saggcstion and request of the people of the ullage of llhangar- 
vadi, communicated to the Company through tho Collector of 
Pooua, and that this change of tht gateway not having m any 
way affected tho right of the pJajnliff, ht, bad no cause of action 
against the Company 

Tho Subordiu vte Judge of Poon i, who tried the suit, held tht 
plaintiff entitled to tho free uso of tho gateway, and directed it 
to be re opened within one month from the date of tho decree 

The defendants appealed to the District Judge, who modiliid 
the Lower Court s decree Tho following is a portion of Ins 
Judgment — 

f‘* » » I find that pi iintiff Ins no caseramt ( r private 

right of w ly across tho railway 


G I P Ry 
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I Invo nc^fc to consider whether, unclei those circumst'iuces, 
Jio cm tn'vint'iin this action I think ho his undoubtedly sufTored 
serious (laimgc, f>pct 111 to himself, as owner of the bungalow 
I have visited tlio land, and have little doubt as to the truth of 
the evidence of tlie witnesses, who siy tliat during the monsoon 
tlie bungalow is, b) the removal of the level crossing, practically 
cut off from tlie outer wotld Whether, daring the fair season, 
there is serious inconvciiioncc maj be doubted, as the occupants 
of the bungalow can appaicntly get toLonavH across the ^ lund 
to the west ol the house whilst the river is low * * * ^ 

think, if the house were sold, tho removal of tins crossing would 
certainly reduce its price Altogether, it seems to me impossible 
to argue that to cut the pi iinlill off from all access to his house 
during the gieattr part of tho rams, and to compel him to tabs 
a detour of a mile to got to tho municipal watti-taps during the 
fair season, is not a spoci d damage of a substantial kind which e 
suffers III oscoss of any mconvcmouce that the lomoval ® 
gxto might cau«ie to an} member of tlio public who mig 
happen to want to go that wiy— (see the c ise of Koomnf 

Stnghv Sahehzada BoijW * * *■ Lastly, I have to 

consider whether, under tho circumstances, an injunction shou 
be granted * # * Apart from tho special powers con 

forred on Uailway Companies by Acts of the Legislature, sac 
Companies appear to bo in the same position as private owners 
of land and as no statutory aiithontyhas been pointed on 
under winch this gate conld be clo'=cd, I roust hold that, m 
doing it, defendants acted without authority Under these cir 
cuni'stanccs, it seems to me to be a case for an injunction, beeans 
tho damage done to tho plaintiff is not one which can adequate > 
be paid for in money It renders his house useless for 

rooiitlis in the year * * * I modify the deciee of the 

Subordinate Judge and direct that defendants coustruct 
maintain a level crossing in the place where existed the o e 
crossing opposite the plaintiff’s bungalow, with gates sui 
fo** the passage of foot passengers and hhtshs’ bulloc s, 
do permit the free uso of such level crossing to all 
having occasion to go to or from the plaintiff’s bungalo'^ 
themselves and for animals in their charge, subject 
restrictions as may be in accordance with any Act or 
having the force of law that may from time to time be m 


(1)1 L B,SCaIo,20 
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for the reguHtion of level crossing at places whore railways ai o 
crossed hi pnbhc roads And I direct that this order be carried 
out within thrro months from this date, and that within the said 
period the defendants do paj all the plaintiff’s costs in both 
Courts ” 

riio dtfendints preferred a second appeal to the High Court 

Russell for the Appellants — Phe plaintiff’s bung ilow was not 
in existence till after 18G3 and the plaintiffj thorefore, could not 
ha\e acqiiiicd a pre enptno right to the nse of the gatewiy by 
•twenty ycai-a’ uninterrupted user, tho gate having been closed 
m 1883 The plaintiff’s predecessor in title had no right of 
crossing the lino, nor can plaintiff have it without the Company’s 
permission Ihtre w as a public way through the gato, and no 
prnate tasonient can bo acquired oicra public path soe God- 
dard on Laievicnts, p 102 (3rd ed ) , Q«ee« v Ghorlei/W ihe 
remov d of the gate was made at the desiro and request of the 
Tilligors of Bhangari adi, commimicatod to the Company tin oiigli 
the CuIIectoi of Poona and not for tho coinenience or benofit of 
the Comp my Iho plamtiif has not established any special 
dam igO's which alone Would entitle him loan injunction lliis 
IS not a case for injunction, but, it the most, for damages Tho 
injunction would cause great hardship and uiconvoniouco to tlio 
Company and tlie Comfc, m the cvercise of its discretion should 
awaril damages onlj 

Pandiirang Bahbhidra (with Gawpat Sodadiiw i?av) for the 
llespondent — Ihe gateway was not removed at the request of 
all the a illagers, but, on the contrary, many protested against its 
removal In this case in injunction alone would give tho rc- 
spondeno adequate relief Ihis is a way of necessity, and thit it 
was a public way would not affect the respondent a right to its 
use — Rai/lej/ V Cule» lJus cise shows that a wa^ of necessity 
must be allowed, even u prc'-criptn e right to it is not made out 
Iho District Judge s finding should bo upheld as the rLSpondint 
has suffered special d imago, masmuch as access to tho bungalow 
IS altogether stopped 

Sai ( ENT, C J — 'Iho Judge bolow foand that the plaintiff 
had no ea«oii ent oitr this leicl crossing But ho found dso 
that theic was i public light of waj there thatithid hitn 
ohsfructed , and that tlic plaintiff h id suffered sptciil damage 
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‘^I liavo nc^t to consider wliothtr, under tlieso circumstances 
liocin maintain tliiaartiou I thmK ho lias undoubtedly suffered 
serious damage, special to lmn«olf, as owner of the bungalow 
I have visited the land, and lia/o little doubt as to the tiuth of 
the evidence of the witnesses, who say that during the monsoon 
the bungalow is, by tho removal of tbo level crossing, practically 
cat off from the outer woild Whether, daring tho fair season, 
there is serious inconvcnionce may be doubted, as the occupants 
of the bungalow can appai ently get to Lonavla across tho ‘ htind ’ 
to tho west of the house whilst the river IS low * * ^ I 

think, if the house were sold, the lemoval of tins crossing would 
coitamly leduce its price Altogether, it seems to me impossible 
to argue that to cut the plaintiff off fiom all access to hts house 
during the gi eater part of the rams, and to compel him to take 
a detour of a mile to got to tho municipal w iter taps during tbo 
fair season, is not a sped d d image of a substantial kind which b® 
suffers in excess of any inconvcnionce that the romovd of the 
gate might cause to an} member of tho public who tmght 
happen to want to go that way— (see the r ise of J?iy Kooinar 
Siugh \ Sa) elzada Roj i^) * * * Lastly^ I hare to 

consider w lietl or un Icr the circumstances, an injunction shea 
bo granted # Apart from the special powers con 

feired on Railway Companies by Acts of the Legislature sac 
Companies appi ar to be in the same position as private owners 
of land and as no statutory authority has been pointed out 
under which this gate could be closed, I must hold that m 
doing it, defendants acted without authority Under these cir 
cumstanccs it stems to mo to be a case for an injunction, because 
tho damage done to tho plaintiff is not one which can adeqna e ) 
be paid for m money It renders his house useless for seve 

months in the year * * *• j modify the decic® of t ® 

Subordinate Judge and direct that dofendants construct au 
maintain a level crossing in the place where existed the oJd e 
crO'JSing opposite the plaintiff’s bungalow, with gates sru a ^ 
for the passage of foot p issengcrs and b/itstis’ bullocks an 
do permit the free nse of such level mossing to all 
having occasion to goto or from the plaintiff s bungal®''^ 
themselves and for animals in their charge, subject 


rostnctions as may be m accordance with any Act or 
having the force of law that may from time to time be m 
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for the regiiHtion of level cco^sing at places whore railways aie 
crossed b\ public roads And I direct that tins order be carried 
out within tlirto months from this date, and that within the said 
period the defendants do pay all tho plaintiS’s costs in both 
Courts " 

The defendants preferred a second appeal to the High Court 

Hus ell for the Appellants — ^Tlie plaintitf s bungalow was not 
111 pvistcnco till after 1SG3, and the plaiutifif, thereforej could not 
have acquii cd a pre criptn o right to the nse of the gatew ly by 
•twenty y ears* umuterruptod u'sor, tho gate having been closed 
m 1883 riiD plaintilf’s predecessor m title had no light of 
crossing the line, nor can plaintiff have it without the Company’s 
penniesion 1 hern was a public way through tho gate, and no 
private tasenient can bo acquired over a public path see God- 
dard on Easevientu, p 102 (3rd ed ) , Queen t ChorleyW Ihe 
rciiiov il of tho gate was made at tho desire and request of th« 
villigers of Bhang irvadi, cominimic ited to the Company throiigli 
tho Collector of Tooua, and not for tho couvcuience or benefit of 
theCcmpiny Ihe plamtill has not established any special 
danngO' which alene would entitle him to an injunction Ihis 
IS not a case for injunction, but, it the most, for damages Tho 
injunction would cause grcit hardship and inconvomence to tho 
Company and tho Com t in the c\©rci«e of its discretion should 
awanl damages only 

Pandtirang BaUhhttdra (with Ganpal Sada^hiv i?ar) for the 
lle'spondont — 1 ho gatt way was not removed at the request of 
all the villagers, liut, on the contrary, many protested against its 
removal In this ca‘>o an injunction alone would give tho ro- 
■spondenc adequate relief 3his is a way of necessity, and th it it 
was a public way would not affict the respondent s right to its 
use — Ba/ieyv Colei i-) llus> cisc shows that a way of necessity 
must be illowod, even ii proscriptive light to it is not made out 
Iho District Judge & finding should be upheld as tho respondent 
has suffered special damage), inasmuch as access to tho bungalow 
IS altogether stopped 

SaigeNT, CJ —'Iho Judge below found that the plaintiff 
had no tasen ent over this level crossing But he found ilso 
that theic was a |>«blic right of nay there that it hid lien 
obatructid . ami ill it the pHintiff h V i bnffeicd spicivl damage 


a t r Ry 

Nowroji 

Pcstanji 


(IJ 12 Q U N S SIS (2) 5 Tauit It.]. 311 



830 


sml AOAWST hAlLWAt AdUinistbation. 


U 1 P By 
V 

I^owroji 

Pestanji 


bj such obstruction This being a special appeal, those findings 
are conclusive 

The pliftiitift, then, has a right of action, but it is contended 
that ho should not he granted an. injunction, but compensation 
merely This is nrged on the ground of the great and influr 
mount iblo mconvonicnce which an injunction would occasion to 
tho l^ailwaj Company But it is to be remarked that this way 
had existed apparently without mconvonience to the Ilailway 
Companj for many years before it was closed ^ and, moreover, 
that, wncii it was closed, it was closed, not by the Railway Cora 
panj on thoir own motion, or for their own convontonce, hut at 
the instigation of the Collector, moved by the inhabitants o! 
certain neighbouring villages, tho Collector apparently thinking, 
as Collectors sometimes do, that he had full power to do any 
thing, that seemed desirable m the way of extingui'^bing one 
public way and opening another Jt may bo that if the Court 
saw that tho damage caused to the plaintiff by the act com 
plained of was unsubstantial and trifling, it might hesitate 
before imposing any obstacle m the way of the dofendaats who 
are a Railway Company, and, as each, serving the interests of 
the general public But w© see no reason to doubt that the 
conveiiionco caused to the plaintiff in tha case is real and 
substantial The plaintiff is entitled to tho user of the way,and» 
therefore, the injunction must go against its obstruction 

Solicitors for the Appellants ~-lSessti> Smtih, 

and Nicholson 
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Sutherland’s Weekly Reporter, Vol. III. Page 27. 

CIVIL RULINOS. 

Before the Son'ble Tl’. Morgan and Snmhhoonath 
Piinditt Judges. 

COLLECTOll OP THE 24-PBRaANNAns and ANornER, 
(Dependants), Appellanis 

V 

NOBIN OHUNDER GIIOSE (Plaintipp^ Respondent* 
Laiid taXenfor Railtiay— Right of nay 
A right of Tray cannot, by the proTisions of Act VI of 185", continue to 
csist orer land acquired by a Railway Company under tint Act with the 
aid of GoYornnient If, however, the R-iilway Compiny, by their tl 
presentations and conduct, lay themselves under legal obligation to 
proTido a way, such obligation may be enforced 

Balioo KiSien Kiskvre Gho^e for AppUUnts. 

Bahoos Kali Prosunuo Dull and Romenh Chunder MilUr 
for Hcspotident 

The line of the South-Eastern Railway, passing through the 
plaintiff’s mouza, has severed about 1,200 bcegahs of land fioin 
the remaining portion of tho luouza, which lies on the south side 
of the line 'I'he ryots of the land so severed live on the 
southern side on the railroad, and, before tho making of tho line 
they had access by a road from their dwellnig-liouses to tho hind 
cultivated by them This suit is brought against the Railway 
Company (tho Government being also made defendant) to pro- 
cure the removal of obstructions caused by them, and to establish 
the right of the plaintiff and his ryots to a road acroas the 
railway. Both the lower Courts have decreed in substance the 
plaintiff’s suit, principally because the Courts find that tlie 
plaintiff’s ryots have uo mode of access to thtir lands except by 
crossing tho line , and that tbeir right to pa--s over tho land now 

* Caso No. 418 of 1SG3 Special Appeal frooi a decisioa passed Mr F L 
Dehtobt, Jodge of tbe 24 Perf^DDsba, dated tbeSod December 1!‘S4, aCrmiDg 
a decision pasted by tbo Monsiff of tbat District, dated the .6cb Joly 1^C4. 
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by such obstruction This being a special appeal^ those findings 
nro conclusivo 

riio pliftiitiflj then, has a nght of action, but it is couteuded 
that ho should not be granted an injunction, but compensation 
merely This is urged on the ground of the great and insar 
mount ible inconvenience which an injunction would occasion to 
tlio Tlailwaj Company Jjut it is to bo remarked that tins way 
had existed apparently without inconvenience to the Kailway 
Company for many years before it was closed, and, moreover, 
that, wiicii it was closed, it was closed, not by the Railway Com 
panj on their own motion, or for their own convenience, but 
the instigation of the Collector, moved by the inhabitants oi 
certain neighbouring villages, the Collector apparently thinking* 
as Collectors sometimes do, that he had full power to do any 
thing, tint seemed desirable m the way of extinguishing one 
public way and opening anothei It may be that if the Court 
saw that the damage caused to the plaintiff by the act com* 
plained of was unsubstantial and trifling, it might hesitate 
before imposing any obstacle m the wny of the defendants, 
are a Railway Company, and, as such, serving the interests of 
the general public But we see no reason to doubt that tht 
convemonce caused to the plaintiff in this case is real and 
substantial The plaintiff is entitled to the user of the way, and, 
therefore, the injunction must go against its obstruction 

Solicitors for the Appollants — STessrv Little, Smith, Freff 
and Nicholson 
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occupied by the mlway pomaina as it was before the railway 
^\as made, noiwitlistuidmg tbit the hnd itself his been acquired 
by the Railway Cotnpiny 

^Ve tlmik tho decision ciunot be siippoited on those grounds 
Tho Railway Conipiny, with tho iid of Go\crnmeiit, acquired 
tho land under tho provisions of Act VI of 1857 and by tho 8th 
bectioii of that Act, the land taken became vested m the Gov* 
ernmont, .and afterwards m the Railw ly Comp inv, absolutely, and 
free from every i ight or interest therein, of whatever description, 
possessed by the former proprietors, or by other persons All 
rights before existing, wliothei of passage or of any other kind, 
absolutely ceased upon tho acqnisition of the land for tho railway , 
and no right of way afterwards arose, or n is continnod, merely 
hoc itisG there remained no mode of access to the land on tho 
noith, otherwise than by crossing tJie lino The eiprcfr'’ provi 
sions of tho law are not consistent with the tviettnco of such a 
right 

fn tho Judgment of tho Lower Appellate Court there is refer 
onco to a promise stated to have been made by the Railway 
Company to ptovide a h\ol crossing at the place in question 
and tho Railway Map, which is in ovidtnco, shows tho trace of a 
road there If tlio Railway Company have, by their represent* 
ations and conduct, laid themselves under legal obligation to 
provide a road or crossing, tho plaintiff is entitled to enforce tint 
obligation , and, nlthougli the present suit is based on a miscon 
ception of his strict rights (which in our viow arise, not as he 
siippo&es from the continuod existence of the old rights, but 
from the acts of tlie Railway Company in confoinng a new right 
of way), we think the suit may neveitholcss pioceod for the 
purpose of obtaining tho relief to which ho is really entitled 
We must remand the case lu order that it may be ascortamc 
whether the railway Company lia\e, by then conduct 
piestiitati ms, contiacted to provide and maintain any and w la 
de^crlptIOu of way foi tho plaiutifF ind hia ryots ovei the m 
If the Court is satisfied by the ovidenco that the deftndauts 
so engaged, a decree may bo awarded in plamtilf’s favour 

\ 
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The Bengal Law Reports, VoL H. Page 108. 

APPELLATE CIVIL. 


Before Sh Barnes Peacock^ Kt, Chief Justice, 
and Mr. Justice Milter. 

Jn the Hatter of J HOLLTCK and others * 

Mhclivitui of Solane^ of Itaiheay SenanU — Jumdulion of lIofus$d Bmall 
Caw*e Gatirlg — Procediire—Ati TlIIof\9td,Sectum» 2J6, 2J9 onti 210 
Salaries or other debts due from the Railway Coropauj to any of its 
serraots can be attached in satisfaction of a Soiall Cause Court decree 
under Act VIII of 18’/', Section 236 
The attaching Court mo't make a written order to be hxed up in somo 
conspicuous part of the Court house, and a copy is to be delivered or sent 
registered by post to the debtor The registered letter should be address* 
cd to the Agent of the Railway Company at the Head Olhio of the Corn- 
pmj It need nut he scut through the fligh Court, although the Hoad 
Otlieo IB within the jurudictioo of tbo High Court 

CiBTAiN monpy decrees havinjj been obtained tu tlie Small Cunso 
Court at llonglijr, against some of tbo East Indian Railway Com- 
patiy’fa servants, in execution of one of tlio decrees, the Judgo 
'vjote to the Chief Paymaster, E I. Ry Co,atCnltUtti, request- 
ing him to attach and remit to his Com t tlic amount of tho decree 
from pay or any tnouey due to tbo judgment-debtor The Rail- 
way Company replied that they could only rocogniau an attach- 
ment issiuing from tho High Court 

Thereupon tho Judge of the Small Cause Court buhniittoil tho 
following que-stioiis tor the opinion of tho High Couit 

Isf — Whether tho salaries of the railway sor\ants can bo at- 
tached and deducted in satisfaction of Cud Court decrees ? 

2fi<h — Is, there any necessity for this Court to make tlie High 
Couit, or any othoj Couit, a meduim in exertisiiig the powers of 
attaclmu nt and deduct ion of salaries of judgment-debtor-* belong- 
ing to the rulw ay or any other department ^ 

• lltfiriiiii to lilt Hi li Court I 7 tl f. Judge of lilt totmll Coa © Court st 
Morgliyr 

JO'i 


18CS 

Doc,J2 



83i 


ATlAOfiULNT. 


Id the matter 
of 

HoUick 


3rd . — Can this Coart lawfally send an order of attachment and 
dednction of tho siHiy of a railway servant residing witbm its 
jurisdiction to the Chief Paymaster, C. I R Oo , Calcutta, as 
well as to tho Paj master, Jaiualpoie, or to tho Head Pay Andit 
Department, Jamalpore 


Tho Judgment of tlio High Comt was delivered by 
PtvCQCK, C J — ^With rotcrenco to tho hist question, salaries 
01 other debts actually dno ftoin tbo Railway Company to any of 
its sorv ants can bo attached in satisfaction of Oivil Court decrees, 
Section 230 of Act VIII of 1859 
As to the second question, there is no necessity for a Small 
Cause Court, to make tbo High Court, or any other Court, the 
medium of attachment By Section 2SG of Act VIII of 1853, 
ixtondcd to Small Cause Courts by Section 47, Act XI of 1865, 
attachments of debts are to bo made by written order prohibiting 
the creditor from receiving tho debts and the debtor from 
makiiig paj meiit theieof to any person whatever until tbo ur* 
ther order of the Court In order to attach a debt, the altac 
mg Court must make a written order iccording to that sectiw 
By Section 240, after any attachment shall liaio been mado 7 
wiitten order, any payment of tho debt to the judgment dob 
during the contmuanco of tho att ichroent, is null and void, i ^ 
be made after the wniten order has been only ^^tiinati-d ant 
made known in the manner directed by tho Act By Section j 
in tho case of debts, tlie written order is to bo fixed up m so® 
conspicuous part of the Couit-house, and a copy of the wri 
Older is to be delivered or sent registered by post to the de 
In the COSO of the Railway Company, tho registered letter a lou 
be addressed, directud, and sent to the Agont of the 
Company at the Head Office of the Company It not uecessa 
in our opinion, tliat the registered letter should be sent or 
veied by the High Court, notwithstanding the Head j., 
within tho jurisdiction of the High Court and out of the juri'' ’ 
tion of the Small Canso Court If it were necessary or 
High Court to attach the debt because the office of the o'^P 
is within the jurisdiction of tho High Courtt the 
two Courts would be required for hno execution, for t 'O 

prohibiting the cieditor from receiving tho debt must 

by tho Small Cause Court withm wl oso jurisdiction t o 
IB lesiding. Tho execution of a debt is to bo made y 
ment, and the attachment is to be mad by written or er 
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IS no Hw which requires the Court which passed the decroo to In the matter 
taake one half of the execution and then to send a certified copy uoulck 
of the judgment to another Conrt to make another part of the 
execution Tno orders cannot bo necessary for the attachment 
of one debt A cop) of the written order should also bo deliver- 
ed to the creditor and to the Paymaster at Jamalpore 

Tho third question is substantially answered in our answer to 
the second question 

I observe that the Judge of the Small Cause Court lias 
directed th“ Paymaster to attach and bold m attachment tho pay 
due to the judgment delitor That is a mistake The ord r 
attaching the debt must bo made by the Court, and a copy 
served upon the debtor 


The Indian Law Reports, Vol VI (Madras) Senes, 
Page 179. 

APPELLATE CIVIL 

Defoie Ml Tunhee Times and Mr Justico Kindershy 
HELLN BEARD (Plainiipf) 

V 

SAMUEL TGERTON (DI•^Fm.A^T) * 

Gio IProce lure Code Section 1 G (1 )—AHncl n fnl f nio Ij f sal it j 
ofceronlal/paj 

UnJer Plaiise (/ ) of Section 26C of the Co le »/ Cttil Procedure 188"’ 
mo ety of the «alary of public oflicer dmirirg half pay (eioocclmg Rs J> 
per tnciiscm^ on sick Icare is liable to attochmci t 

This was a case stated luidei Section 617 of the t*iil Procedure 
Code, 1882, by the Judges of tlio Court of Small Causes at 
Madras 

Tho reference to the High Court was in tho following terms — 
“ lliis was a suit for money lent andadccroc was passcdagiin't 
tho defendant on 4tli September 18s2 for Rs 565 and costs 

• S|ecil Casa "8 of ISS"* atatcltythe Jadgn f th Court of Smal Caoo. i 
at Ma lra» 


/ :B83 

January 17 
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^^Defeuc^'intis a Government servant, tho futl pay of whose ap 
pointment IS Rs 300 a month At present lie is on sick leave and 
IS Only dra-ning half pay subject also to other deductions 

“ In execution of tho above decree one half of his half pay has 
been attached by prohibitory order under Section 268 of the Citd 
Procedure Code 

“Mr R Rran’ion on his behalf objects to this attachment on the 

ground that by clause (/») of the proviso to Section 26G of the 
Gtvil Procedure Code ono moioty of liis salary is exempt from at 
tachment, and that, thoroforo, as he is now drawing only half pay 
or less thero is nothing to bo attached 
“ Wo have previously ruled tn such cases that what is exempted 
from attachment by tho above provison of the Code is half the 
pay actually drawn by tho defendant at the time of such attach 
ment , but, as the question is a very important ono and not alto 
gether free from doubt, and moieover is one which is likely con 
stantly to occur both in this Couit and other Courts, we think it 
IS expedient to obtain tho decision of tho High Court upon it 
“ The question which we would lofer for tho decision of the 
High Court is — 

“ Does the word ‘ salary ’ in clause (k) of the pioviso to Section 
266 of the Code of Ctvil Procedure moan the full pay of tho judg 
ment debtor’s appointment, or the pay which ho is actually draw 
mg at the time of attachment? ” 

Counsel were not mstiucted 

Tho Court (Junes and Ktndershy, JJ ) deliveied tho following 
JtJDQMENi — We consider that the practice of the Small Cause 
Court hitherto is right in regarding aa exempted from attachment, 
by clause (A), bectiou 266 of the Ctvil Procedure Code, haU ® 
pay actually drawn by tho Judgment debtor at tho time o t e 
attachment or fiom time to timo What the defendant is no^^ 
drawing is, wo understand, bis pay on sick leave, winch is a 
his ordinary salarj Half of tbo amount so received by 
Ins salary while on sick leave, is by the clause quoted exemp 
from attachment 

The other half is attachable 


Helen Beard 

Samuel 

Fgerton. 
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The Indian Law Reports, Vol. XXX. (Calcutta) Series, 
Page 713. 

CIVIL RKFEllENCE. 

Btfoic ^Fr. Ju\ticG Danojtc and Mr. Justice Paigitei. 

ABDUL GAPUR 

V. 

W J ALBYN* 

/'wewhon nj there'-— ’Atlacitmrnt of tahiry — Frohibtto^i/ order— BatUca;/ 
lervnnla, antariea of — CinJ Frocedure Code (Ad XJF of lfe82). Secliona 
2i>?, *j17 — Small Causa Court, jurxiiieiion of —Duhursing office 0M<sic?f 
i?ie juris liction of t?ta Court— Trantftr of decree for erecufton 
A Small Cause Court has no authority to attach the salary of a Railway 
serrant that has not yet fallen due by a prohibitory order issued under 
Seetion 2118 of the Code of Civil Procedure to the officer whose duty it is to 
disburse tho salary, when the disbursing office is situate outsido tho iuris> 
diction of the Court 'ibo decr«.e must be sent for execution to the Court 
withm the local limits of which the disbursing office is situate 
A disbursing officer viho has so fir submitted to such a piohibitory 
order as to recover and keep in deposit with him the jwtion of the valarj 
attached, u not bound to pay the money into the Court which attached 
It Without jurisdiction 

Sosiein Alhj v Aeliotosh Oangoolyd* and Parboil’ Charan y Pancha 
nand^V followed In the matter • f J HolUclt^i explained 

This was a reterenco made bj the Muiisif of Gobind ipur, extr 
cising the powers ot i Small Cause Court Judge, under Section 
017 of the Code of Civil Procedure 
The cast, as slnfi d by the Jearjoed Aluiisjf for the decision of 
the High Court, in which tho f.icts and bis opinions are fully set 
out. Was as follows — 

Ouc Abdul Oafur obtained a Small Cause Court decree for Es d7 1 1 0 
from this Court against one Sir W J Albyii, who is n gunner guard cm 
plojid at Dhvubad, a railvpaj station of E 1 Hallway within t! r lot il 
limit' of the jurisdatiou of tbi' Court, on the 23rd June la t On ilu 


• Civil Refereoi-e No 1 a of 1903 by Jnauea Ira Chandra Banerjee, 
Mnniit of GobmJapnr tateil JOth Jannarr, 1903 

(1) (1378) 3 C L B , 30 (2) (1834) I L. R . l> All . 2U 

(3) (IftCS) 2B L II., (A C) 103,10 W It. +47 


1003 
Hay, 1. 
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Abdnl Gafar 31st Jnly 1902, he took oat execution and prayed for the att'ichment of 
..jl’ tlio judgment deVitor a salary for the mouth ot Julj 1902 An attach 

1_ ment order waa first served on the Agent of the said Company, who re 

sides in the town of Caicntta, nndcr Section 268, Cinl Procedure Code 
In reply, the Chief Auditor informed me that the Judf^ment debtors 
salary for July had been passed for that month prior to the receipt of 
this Court a order, and at the same time he raised objection to the luns 
diction of this Court to pass an order for attachment As theCbicf 
Auditor, instead of the Agent, addressed the letter to me named above, I 
requested him to name the officer of the said Railway Company whose 
duty it IS to disburse the salary of the said judgment debtor, and to let 
me know where the salary of the judgment debtor is actually B® 
by hia replies informed me that the disbursing officer is he himself, and 
that the salary of the judgment debtor has for the past few months been 
paid on tho station at Dhanbad, which is within the jurisdiction of this 
Court The execution case was dismissed as infructuous on the 2Jrd 
August 1902 

“ The dccreo holder on the 23rd September 1902 again applied for 
execution of his decree In tho said application he prayed for the attich 
ment of a moiety of the jodgment debtor's salary for the month of Septem 
her 1002 and of subsequent months until the entire amount of the decree 
was realised Accordingly on order for attachment under Section So3, 
Oivjl Procedure Code, was passed and a prohibitory order was served on 
tho judgment debtor, and another copy of thoeainewss also sened iqon 
the Chief Auditor, who«e office is in the town of Calontta, through the 
Small Ciniie Court, Calcotta That order was duly served on the said 
officer, as would appear from the affidavit of tho bailiff of the Small 
Cause Court, Calcuttn The Chief Auditor by his letter dated the 12th 
December informed me that the amount of the decree was recovered from 
the debtor and held in deposit pending orders from the Court 

" I accordingly made an order and served a copy of the same through 
tho Small Cause Court, Calcutta, upon tho Chief Auditor, requiring bun 
to remit the attached money to this Court by postal money order Re 
reply by hia letter dated the 5th January 19(i3 stated that no paymen 
could be made until an order from the Court of Small Causes, Calcnt a, 
was roL-cived directing payment of tho attached amount into that 
I then addressed a letter to the Agent of the saiil Company, pointing on 
that the Calcutta Small Cause Court served my order on the Cine 
Auditor in a ministerial capacity, and as such is not competent to pa ^ 
any order in connection with the execution case under reference, 
only this Court is competent to pass an order for payment of the moi ^ 
held under nttacLraent, and asking him to direct the Chief An ‘ , 

carry out the order of this Court without further delay. The Age" 

Ills letter dated the 23rd Januftry disputes this Court s authority 
paj ment into Court of tho money attached, and has thereby dec me 
givo effect to the order of this Court. 

“ Ruder the circumstances stated above, and inasmuch os th'i 
nndei cvccution is a Small Cause Court decree, I am (under See > 
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Civil Troccdurc Code) compelled to refer to the Hon blc Comb for its con 
bidcration and orders the follomtig questions — 

1 Whether the siKnos of Kailway servants residing auduorking 
for gam and actnallj gettmg their pay uithin the local jurisdiction of ii 
Court can be attached m esecntion of Small Cause Court decree passed 
by such Court? 

In nij Opinion such salaries could be attached wlien the judgment 
debtors reside and work for gam xiithin the jurisdiction of such Com b 
and the clause («) of para 2 Section 223 t ivil Procedure Code» does, nob 
stand m the ivay of esecubing dcciccs by siicli Comt against such judg 
meiit debtors 

“ 2 W hether in such cases such Ooart is competent to serve through 
the Small Cau«e Court, Calcutta the attachment named in paras 4 and & 
of Section 2o3, Civil Procedure. Code, on the disbursing ofTiecr having ins 
office m the town of Calcutta and the said disbursing officer on rccei| t of 
such order is hound to give effect to the orders of the Court ? 

* In my - « * 1 * C f i *> «. » 

Couit to s , I I , » i , I 

the salarioi I 

their paj at stations within the jurisdiction of such Court In the mailer 
of I Holhele H) supports my opinion 
“3 When the salarj of a Railway servant working witbiu tho lot il 
junsdiction of a Court has been ordered to bo attached m execution of a 
bmall Cause Court decree passed b> such( ourt and when the disbui'-mg 
officer has given effect to such attachment by recovering tiio docieo money 
from a Railway servant and bolding in deposit iLo said amount, uiietliir 
such Court is competent to order the disbursing officer to pay the attailicd 
amount into Court (to remit tbo amount hy postal money order) and if 
<iuy such Order is made and duly served upon such disbursing officci 
"hether the latter is bound to carry it out? 

‘ In my opinion tbe last and the last but tno paras of Section 268 ( n il 
Procedure Code,- anti onse such Court to pass any order it thinks prop i 
m Connection wuh the attached amount aud the diabiirsing officer i» 
bound by such order and is also bound to pay the attached amount ii to 
such Court and there is no valid ground for the Railway officers to dispute 
the power of such Court to a‘-k the Chief Auditor to send money to tlic 
Court A decree bolder would certainly dciiae nn benefit by attaclnn,, 
the balary of a Rulwny eervnut if the disburMiig officer simply bolds tin 
attached money m deposit without making any payment of the sami 
1C decree bolder s object for attaching such salary is ultimately to git 
t e umount in iitisfaction of decree In my humble opinion it is 
a *^rd and unreason iblc to suppose that a Court which has ponir lo 
attach tho salary of a Railway servant I as qo ) ower to give the jnd„mi i t 
creditor the relief of act nlly obtaining the attached nioiipy The la«t 
para of Section 20ft Civil Protedure Code, iiij tus that a disbur'ing 
offii ur IS til pay ituo Court tfie attaihcd money from time to timi and 1 
think 18 bound to d o ko whencier 'O) ordered by the attnclui g I ourt 
(I) (16CS) 2 b L.R (UC) 108 10U.B.4J7 


Abdul Gafur 
Albyu 
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ArrAomitNa 


ibdnl Gafur 
Ubyn 


Mr. O'Kxnealy and Dr Aglmtosh MooJctrjee for tlie Railway 
Company. 


Banerjee AND Parqiteb, JJ-— I’his IS a leforence from the 
Munsif of Gobindapnr exorcising the powers of a Small Caaso 
Court Judge, under Section 617 of the Code of Civil Procedaro, 
which Has been transmitted to this Court through the Judicial 
Commissioner of Ghota Nagpur, and the first question refeireJ 
to us 13, whether the salaries of Railway servants residing and 
working lor gam and actually getting their pay within the local 
jurisdiction of a Court can bo attached in execution of a Small 
Cause Court deciee passed by such Court 


'Ihe learned Alunsif is of opinion that the question should bo 
answered in the affirmative, and so it ought from one point of 
View, no doubt If the attachment is made by the Small Ciuso 
Court at or about the time wlien the agent of tho disbursing 
officer 18 going to hand the money to the Railway servants with 
in the juusdiction of that Couit, the attachmonfc would be valid, 
for it would tlien be an attachment of a debt due to the judff* 
ment debtor made within thejunsdiction of tlie attaching court 
But if the attachment is of salary that has not actually fallen 
due, and is made in tb© manner indicated in Seotiou 26S of 
Code of Civil Procedure by a prohibitory older requiring tho 
oflicor whose duty it is to disburse the sal iry, to withhold every 
month such portion as tho Court m ly direct until the fart u-r 
orders of the Court, the attachioeat in such a cisc is attachnicn 
of I debt not of covrse actually duo to the judgment debtor, u 
anticipated to fall duo to him, month by month, at the pluco 
whore tho disbursing officer has his office, and such au attic 
jutiit can be made only by the Court having jni isdiction at u 
pi ice whore tho disbursing othcei h is his office It would sco 
Irom the statement of facts in this roference that tho 
hero wia of this latter description, and if tint was 
attachment was made m Calcutt i, wlioi e the Jtimsif of Go m 
pur has no jurisdiction The view we take is lu 
that taken by this Court in the case of Hoa^eDi Ally v 
GangvollyW and by the Allahabad High Court m the case 
Parlbah Choran v PanchanatuK^, md it is not really 
with that taken by this Court m the case of J (joiirt, 
because there the order was made by the Monghy^ 


(l) (1878) 3 c L B 30 
(3) (1868) 2: 


(2) (1834) I I< K CAR 2^^ 
I L R (A O ) lOS 10 W It , 
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Within whose jurisdiction the disbnrsing officer’s office was held, 
that office being held nt JanT\lpur Wo may here observe that 
ilthoiigh the proMons attaching order wns made without juris- 
diction, wc understand from the learned counsel for the Railway 
Companv that the money attached has not been paid to the 
jodgment debtor, bat it is still held m deposit, and would be 
available for the decree holder if only the attachment is made 
in due form by the decree being sent down for evecution to the 
Calcutta Small Cause Court 


Abdol Gafor 
Albjn 


The second qnestion in the reference has in effect been already 
answered, that qnestion being whether in such cases such Court 
IS competent to serve through the Small Cause Court, Calcutta, 
the attachment order named in par^raphs 4 and 5 of Section 
268 of the Code of Civil Procedure, on the disbursing ofiicer, 
having his office in the town of Calcutta, and the said disbursing 
officer on receipt of such order is bound to give effect to the 
orders of the Court If the attachment is of salary to fall due 
and 18 to be mado in the maiiiiei indicated in Section 268 which 
we have alrcadv referred to, the attachment itself could not be 
made by the Gobindapur Small Cause Court without the decree 
being transferred for execution to the Court of Small Causes at 
Calcutta 


The third question is whether “ when tho sahiy of a Railway 
Borv ant working within the local jut isdiction of a Court has been 
ordered to be attached in execution of a Small Cause Court decree 
passed by such Court ind when the disbursing officer has given 
effect to such attachment by recovering the decree money from 
a Railway servant and 1 olding in deposit the s >me amount, such 
Court IS competent to order the disbursing officer to pay tho at 
tached amount into the Court (to remit the amount by postal 
money order3 iiud if any sod irdei is mide and duly served 
upon such disbursing officer, whether the latter is bound to 
carry it out ’ 

To the third question stated in the reference our answer is this 
that the disbursing officei when he submitted to the order for at 
tachnient did so under a mistake of fact namely that the order 
has re illy tmanatod from the Calcutta Small Oiuse Court, which 
has jurisdiction in the matter But when he was informed that 
the order did not really emanate fron that Couit but proceeded 
from the fiobmdnpur Court which has no jun diction over hiiiij 
he was justibed in not remitting the money to the Gobindapur 
106 
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Abdul Oafnr Court But as we are informetl by tbo learned connsel for tho 
Aibyn Hallway Company, and as wo bare already obstrred above, tlie 

money is still in deposit with the disbursing officer, and will be 

available for the decree holder if onl^ the attachment is made in 
due form by the decree being transferred to tho Small Cmst. 
Court at ^alouttv for execution. 


The Indian Law Reports, Vol. XXVIII (Bombay) Series, 
Page 198. 

APPELLATE CIVIL 

Befoic iVs Justice Chandavarl ai and Mr. Justice Jston 
bAlADKlIAN PYARKUAN (Piiiwim) 
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B S DAVIES (DEFBHDANr) * 

CutlFrocediTeColeiAitXIVof 1882 Seciion ibS^Dccree-EtiCuhort- 
Salary o/Ita%lu.at/ Benant—Dnhurei ig o^tceroutst ?e the juniiitclton f/ 
tl e CotiTt—Prohtbilorg ordei — 7wns(?icno» 

Ihe judgment debtor aiai!w%y Bcrraiit resided withiu the locaninut| 
of tl e jurisdiction of the Sni'ill Cause Court at Bhusavul nlieb P^**®*^ 
the decree Ibe diahiirsiiig officer of the Eulway Company 
Bombay outside its jiirisdiclioo , but the salary was orcry month pai ^ ^ 
the judgment debtor at Bhusivalby tbo disburung officer throigl >■' 
anbordinate The Court at Bbusaral issued to tl e dish irsin? “ 
prohibitory order under Section 2b8 of the Civil Procedure Code ( ® 
XIV of 1882) against the salary of the judgment debtor 

Meld that the Court at Bhus ival bad no jurisdiction to attach Jha 
salary of the judgniert debtoi bv a prohibitory order issued ^ 

bursing ofitcer under Section 268 of the Civil Proteduie Code (Ac 
of 1882) 

Abdul Qafurv IT J Jftyn H) followed 
This was a reference rnude by V N Ealiurkar, Subordinate 
Judge of Bhu«wal, exercising the powers of a Small o 
Couit Judge, under section 617 of the Code of Cnil B^oc 
(Act XIV of 1882) 


*OiTil Hefereace ho 10 of 1903 

(1) (1903)t30 Cal , 713 
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The facts giving ri<5e to the refctcncej and the opinion of the 
Subordimto Judge on the question referred, ippoar from his 
statement which >\as ns follows — * 

(1) One Sa} adkh'in obtained adeciee iii biiiall Causes Suit 
No 117 of 1903 for Rs 131 and costs against one Mr B S 
DiMes, a guard employed it Bhusava), a Railway station on the 
(rip Railway, within the jurisdiction of the Court On the 
9th of Jnl\, 1903, he applied for the execution of the decree 
and prayed for the attachment of the moiety of the judgment* 
debtor s salary for the month of Jane, 1903, and of subsequent 
months until the satisfaction of the entire decretal debt Tho 
judgment debtor resided and worked for gam principally at 
Bhusaval which is Lis head quarters He draws Rs 100 per 
month Ihe disbursing ofBcer of the Oil* Railway Com- 
pany resided m Bombay fivery month the salarj is paid to 
the judgment debtor at Btius ival by the disbursing officer 
through bis subordinate A prohibitory order under Section 
268, Civil Procednre Code against the salary of the judgment- 
debtor was sent to the disbursing officer in Bombay It was 
received by him on the Jrd August, 1903, after the salary for 
the month of June was paid to the judgment debtor 1 he s'llary 
for the mouth of July u as then dne on tho 1st of August, but 
was not paid to tho judgment debtor Ihe prohibitory order 
was returned by the disbursing officer on the ground that the 
Court had no jurisdiction to pass the ordei and tint the inachi 
nery of Section 223, Cnil Procedure Code, should have been 
adopted 

(2) iiie point on which doubt is entertained , 

“A Railway servant resides works for gam and receives his 
salary within tlit local jurisdiction of tho Court that passed the 
decree the di.s,bur£iag otUcer holds his oClice beyoud the local 
jurisdiction of that Couit Can the Court attach the salary 
that fell due and that was to fall duo by v prohibitory order, 
under Section 203, issued to tlio disbursing officer’” 

(3) My opinion on the s ud point is m tho aflirmatn e 

(t) Reasons for the opinion 

Ihe Court passing the decree can attach the s ilary by a prohi- 
bitory order undei Section 2oS Civil Procedure Code if tho salary 
IS within the jurisdiction of tho Court A salary la within the 
jurisdittioii of tho Court when it IS pay ible within its juri diction 


Sayadkban 
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V 
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In the absence of any evidence to the contrary, the salary of a 
Railvvay servant ig payable at the head q Barters, where heprinci 
pally resides and works for gam, and not at the place of the 
office of the disbursing officer There is no ruling of the Bom 
bay Sigh Court on the pomt under consideration The facts in 
^ango Jairdin v. Halkrishna Vithal (i) and in Rarhoti Charan v 
Panchanand (2) were different In these eases the judgment debtor 
and disbursing officer resided beyond tbe local jurisdiction of the 
Court The Calcutta case of Abdul Ga/ur v W J 
IS almost On all fours with the case under consideration I say 
almost because the prohibitory order in that case was served 
through the Small Cause Court, Calcutta, within whose jurisdic- 
tion the disbursing officer resided The iiibng in this ci^seis 
against the opinion expressed by me Ihe principle of the 
ruling 18 that the salary bocomes due to the servantj month by 
month, at tbo place where the disbursing officer has his office 

(tide Page 716 idewi) ‘With all due deference to then Bo^d 

ships I am humbly of opinion that the sahrj becomes P^y® ® 
at the place where the servant lesides and works for gain ® 
disbursing officer may hold his office at auy place according to 
the couaeniunce of the Railway Administration The serrau it 
not required to go to the office of the disbursing officer to 
ceive Ins pay, but the disbursing officer through his deputy goos 
to the place where the salary js payable Having regard to ^ 
recent Calcutta decision I entertain doubt as regards the 
ness of my opinion Ihe question is of general importance 
of frequent occuricnce in this Court T.1ie decre 
tion is a decree passed by me oa a Small Cau«!e Couit 
IS final I therefore think it necessary to refer, under Sec 
617, Civil Procedure Code, the abovemeutioned point to 
Honourable High Court for its decision 

T R Gharpur {aimcua citnos) for the Plaintiff 
B N Bhajekar fainieua cunve) (or tha Defeudant. 
CHANDATaniiAn 7 — Following the decision m Abdul 
tv J Alhyn (3) the question referred most, we tbnik, be au 
ed in tho negative 

^fjsicer accordiiiffh 


(1) tt987) 12 Bom 44 

(3) ^903) 30 Cftic 


(J> (18S4) 6 All 2t3 
718 
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The Indian Law Reports, VoL VI. (Allahabad) Series, 
Page 634. 

Before Mr. Justice Brodhurst and Mr. Justice Duthoit. 

JANKI DAS (Plaintipp) 

V. 

THE EAST INDIAN RAIL-WAA COMPANY (Djpendam)* 

Cml Procedive Code, S 2ao — Qratudy — Liability to ntlachment—Qifl — 
Dihrery — Jcl/Yo/l&yi {Transfer of Projierty Act), S 123 — Act IX 
of '•872 (Contract Act) S 

A, nr ‘orrant in tlie employment nf tlio Ea$t Indian Railway Conipiny, 
was recommended by tie IratDc ilniagei a bonus tu consideratum of 
long and good services Tins recommendation was sanctioned, and tUe 
amount of tbe bonus was rcteived by the Disli ict Payina-ter Before 
pa>iu(ut to E, tb< money w is attai lied lu escoitiun of a decree obtained 
against him by J 

Held, that inasmiicli as the bestowal of the money wo'. a gift of inov 
able property of date subsc^iteni to the 1st July, 1S62 and was not evi 
deuced by a registered instrument, it could oiil> beeilcctid b} actual 
delivery , that as there had been no entb deliver) as completed the trails 
fer (S 123uf tbo IVansfcr of Property Act, and S 90 ot the Contract 
Act), the money was not it K a disposal and he could not 1 ave enforced 
payment, and tbit the money was thenfoie not liable to attachment in 
eiecutiou of a decree against him. 

On the 20th March, 1882, one Ktlly, in the employinont of the 
East Indun Hailwuy Company as a yard foreman at the Allaha- 
bad ll.ulway f^itatioii, ivas lecommtnded hy the Tratlic Manajjer 
of the Company a bonus t f six months’ pat in cotisideration of 
his long and good services I his recommendation was approi ed 
of and the bomis smctioned by the Boartl of Dircctois and ulti- 
mately by the Go\ ernment of India On tho 15th August, 1882, 
the amount of the bonus, Hs 1,080, was receiied by the District 
Paymaster of tlie Comp iiiy, foi jiayment to Kelly On that s ime 
day, before payment to Kelly, the money was ittachcd m ext ca- 
tion of a decree a‘'-amst Kelly, which had been obtained by tbe 
plaintiff, one J mki Das The Paymaster of the Hast Indian 
Railway Company refused to pay the money so att icheJ, on the 

• Second Api Pal No 149» of 18S3 from a decree of T S BnllixL Esi) , Offg 
Dulnct Jud,-© of Allahal ad, dated tho Slat Anguat 1SS3, nffiriniii„ » deertru of 
Bftbu Prag Das, Oftg Munsiff of alUhabid, dated the ISth June 1S33 


18S1 

July, 16. 
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ground tliat nothing was doe to the judgment debtor The 
plaintiff thei efoi e instituted the pi esont smt against the Companv 
for recoven of the abo\e mentioned sum of Rs 1,080 

The Court of first instance (Munsiff of Allahabad) dismissed 
tbe claim, lioldiug that the money m question was not liable to 
iittachuientin STecntion of adecreeagamst Kelly, inasmuch as the 
gift to him had never been legally completed, so as to entitle him 
to enforce payment On appeal, the District Judge upheld the 
decree 

The plaintiff appealed to the High Court, and it was contended 

on his behalf that as soon as the payment of the gratuity to Kelly 
had been sanct oiied, and tbe amount remitted to tbe District 
Paj master at Allahabad, it became m effect tbe property of Kelly? 
and liable to attachment in execution of a decree passed against 
him . 

Hr T Coulan and Lala Lalta Prasad, for the AppeHan 
Mr 6- T 5pa»/ie, for the Respondent 
The Court (Brodhcbm and Duthoit, JJ ) delivered tbe follow* 
mg Judgment — 

Dcjiuoii, J — Ihe Rs 1,030 was in no sense a debt due by the 
Company to Kelly, but was a gift bestowed from motnes of cow 
pission It has, howoicr, been contended by the learned Co«o 
sel for the appellant tint fiom the moment when sanction o 
pay the money reached Allahabad, the money was at his chen 
dispisal that Ins client could have compelled the Paymaster o 
pay the money to him and that the issue of the order to pay " a 
equivalent to payment of tlio money 

lliero iH we think, no force in these contentions Ihebestow 

al of the gratuity was a gift of moveable property Its date 
subsequent to the 1st July, 1882, and it was not evidence ) 
registtred instrument It could therefore only be effecte 
actual delivery The receipt of the order to pay is not 
lent to dehveiy to Kelly, foi Kelly was not personally pa 
possession of the money , nor had the Paymaster authori y 
Kelly to hold tho inont-y on his behalf As, therefoio, * 
been no such delivery (& 123 of tho Transfer of 

Act, and S 90 of the Contract Act) as completed le 
fer— a psted tht. property — tho money was not at Kelly s ' ^ 
and lio could not have enforced payment of it Thoapp 
and IS d ^missed with costs 
Appeol dxsnussed 
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ThG Indian Law Reports, Vol. XXVL (Madras) Series, 

Page 440. 

APPELLATK CIVIL 

Before Sir Arnold TFXtVc, Chief Justice, and 
il/r. Justice Moore. 

OFriCIAL ASSIGNEE OP M ADR VS, (App>tu.NT) 

t. 

MARY DALGAIRNS, (pKUTioNtr) RisroNUENi * 

0/1897. •l—7nwt«crt<D«l/or»’ Act 11 aiul 12 IW- 
Yiff tliap 21 S 7 — Vttlxri'j order— ‘Svm dtxe to (in inxc/ipul from a 
Pfot Itx»Uluiion—Il<ijhl of Offmal A$$%^iee to rltnw — Comtnidxon •— 

of Slaiutei—OiiUncUon een exiaelmenls offectixxp icsled nghis and 
OioK regutaUnQ procedure 

A member of & Railway TroTident Institntioii who had made <om 
pnlsory deposits therein became insolvent and the u«ual vestuig order 
was made ueder Section 7 of the Act /ortbt. RoJiet ol Insolvent Dobtnrs 
By the rules of that InsticutiOD a roembei is to be paid, on his retirement 
from service, the sum of money standing to his credit At the dite of 
the vesting order, the Insolvent bad not )ct retiied from service 
8ub«eqnctitly to the date of the vesting order, but before tlie retirement 
of the Insolvent, The Provident Funds \ct. 18**7 came into force 
Section 4 of which provides that altci the commencement of that At l the 
Official Assignee shall not bo entitled to or claim any smh tompiil-oiy 
deposits m any Railway Provident Fond On a claim being made hj the 
Official Assignee to the amount on the ground that when the Act tame 
into force the interest of the Insolvent in the Fund had become vested in 
the Official Assignee 

Held, that by Section 4 of the Provident Funds Act all the right and 
title of the Official Assignee was determined aa trom the coming into 
operation of the Act and that its operation was not limited to casOs 
where the vesting order had been made after its commencement 

Ihe distinction bHween the roA«trnetion of enactments nffecting 
vested rights and those which merely affect pioiedure recognised 

• Or.vma] Suit AncalNo 10 of 1902 preseiitwl again t th. . rder of the 

nonorable Mr Justice Boddiiii ooe of tbe Commis^ioneri of the toort for tie 
Relief of Inaolreiit HeHorg 8t Madras dated 3rd Fthroary 10<>2 made ni tie 
matter of the petit on and achcdule of James E Dalcairni an Insolvent Delfor 
ho. 152 of 189Q 
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JavanmoX Jitinal v Muhtahm (0 referred to 
Under Section 7 of the Insolvent Debtor’s Act the right of 
the Insolvent to be paid the snm st^ndIng to Jus credit lu the 
Fund, on hig retirement from service, ve'-ted in the Official 
Assignee 

Petition m insolvency Petitioner was the widow of one 
Janies Dalgairns, who had been an Engineering Assistant in the 
employment of the Madras Railway Company, and her petition 
set forth that the deceased had snbsciibed xn the usual way m 
the ProMdent Institution of the Madras Railway Company till 

Ko\ember 1897, nhen ht resigned from the service of the 
Cornpany On the 30th Julj, 1886, the deceased presented a 
petition m tJio Madras Court for the Relief of Insoh ent Debtors 
ind. was granted bis personal disthirgt on the 26tli Aj nl 1897, 
ho being also ordered to make a monllily payment towards his 
debts— which he did On the 1 4th Noi ember 1900, the w 
solvent died, leaving the petitioner, h s widow, behind him 
surviving Petitioner applied to the Provident Institution 
for payment of the iroount st inding to her late husband’s 
credit, but was referred to the Insolvent Court On the JStb 
October 1901, the net amount standing to the credit of the 
insolvent was remitted to the Officnl Assignee Petitioner now 
praj ©d that this sum might be paid out to her The rules of the 
Provident Institution which aie matenal to the question are set 
out lu the Judgment 

The Court mado the ot dcr 

riio Official Assignee profeired this appeal 

Mr Allau Daly for Appellant 

Mr J S il Ryan for Respondent 

JuDGMEJiT •—This is an appeal from an order of Bodda^i, X , 
directing the Official Assignee to pay to the widow of aj m 
solvent a sum of Rs 1,13 1 

Tlie insolvent filed this petition on July SOtli, 1896, 
usual vesting oider under Section 7 of the Act (H " 
Victona, Chapter 21) vvas made Ihe insolvent had been ^ 

emploj of tho Jiadns Railwaj Company and li id contribute ’ 

the usual way to tho Madras Railway Provident 

from Januar} 1891 till November 1897 when he letiredjroi^ 


(1) I li B 14 13om 616 
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service of tlio Companj The amoant mquestiou v, n.s paid over offcial 
by tho Railway Company to tho Official Assignee in October 

Rule 4 of tbe Rules of tho Inslitutioo i« as follows — The Daigairna 
payment by members to the Institution shall be as follows — 

“(I) Obligatory — R'ery married member, or widower \nth 
a child or children dependent on him, not being purely of 
Asiatic descent, eliall sub'^enbe a sum at the rate of per cent 
of the amount of his salary Every other member shall sub- 
'•cribo a sum at tho rate of 3J per cent of tho amount of his 
■'alary 

"(2) Voluntary — Any member may, on giving not less than 
one month’s notice to tho committee ot his inteutiou so to do, 
make deposits in the Provident Iiistilutioii from the amount of 
his salary, as he nay think proper, aud any member who having 
availed himself of this proiision roay at any time desire to v iry 
or discontinue the amount of such deposits, may do &o on giving 
not loss than one month’s notice to tho Committeo of such 
intention All such deposits will bo held at the dispO'>al of the 
depositor, subject to such regulations as to notice of ivithdiawal 
and ropayment as may bo made by the Committtt, provided that 
such notice shall not be fixed in excess of one month ” 

Rule 7 says The Company «haU from time to timo deduct 
from any sum payable by them to any mtmbu in respect of 
salaiy such sum as may be required to pay any subscnption, duo 
from him to the Institution, and sLall from tnuo to time pay 
over to the Committee m India all sums so deducted by tliem ’ 

Apparently the sum winch stood to tho ciedit of the insohent 
at the date of the vesting order consisted entirely of obligatory 
subscriptions, and for tbo purposes of tbis Judgment, w<. assiuuo 
this to Lavo been the case 

Rule 15 says The accounts of the Iiistituti n and of tlio 
inemhers shall bo made up half yearly to the SOth Juno and tin 
Jl‘=t December but thi 'aid accounts shill bu n i dei-eti fui i atli 
I iloudar year, and as scon is may bt a(tt,i tho oJst f Di teml tr 
in each ytar, and tlic Coinmittei shall tlieie ( n rtndti i 
''titciiient of his iccomit to each member of the lustitutiun For 
tho purposes Ilf tins rule the miestments of tl i institution 
shall bo valued at the maiket lates ruling it tlu cl si of each 
half year ” 


107 
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Rule 16 s'iys — " All amounts standing to tKe ciedit of members 
shall be credited with interest Ihe rate of inteiest shall bo 
that from time to time fixed upon by the Committee according to 
tho results of the investment of the moneys of the Institnhon, 
duo allowance bemg^ made foi the expenses of management of 
tho Institution in fixing this rate of interest ” 


Rules 10 and 20 provide as follows — • ^ 

“ 19 E\ecpt as is by these Rules exprosdy provided, no 
member or any person oi persons on liio bclulf, or m lespect of 
lus interest m tho Institution or the funds thereof, shall bo 
entitled to claim any payment of money to him or them ” 


20 On the retirement of any member of the Institution 
from the service of tho Company the Comnnttoe shad pay to him 
or lus assigns the sum of money standing to bis credit m the 
boohs of tho Institution on the 30th day of June or 31st d'lj of 
December preceding his retirement, together with interest tbert' 
on up to tho end of the month list preceding lus retirement it 
tho rate applicable to the last preceding half year They 
shall also return to him lu full the amount of his paid up sab- 
scriptions for tho then current half year, together With interest 
thoieon calculated as heremboforo stated ” 


Under Section 7 of the Insolvency Act, upon the making of 
tho vesting order all the loal and personal estate and effects o 
tlio petitioner (with certain specified exceptions) and all debts 
due to him and all his future estate right, title and interest in 
oi to any leal or personal estate or effects winch may reier , 
descend or -come to lum, ve«t m the Official Assignee At the 
tune of the makmg of the vesting order the Insolvent whs sti m 
the service of the Company and tho event upon uhich tlio ooti 
tnbutions made by him to the institution became repujablo, > 
his retu ©incut from the service of the Company, had not ‘C 
taken place It is not necessary to consider wbetber 
\ esting Order n as made tho amount standing to the ° 
insolvent was a debt dot* to him from the institution 
time tho vesting order was made the Insolvent, at any rafi, 
the right to be paid tho amount standing to Ins 
when he retired from tho service of the Company, an< ^ 


not feel tho least donbt that tho effect of Section 


Insolvency Act was to vest this right m the Ofiicial ^ 
from the date of tho filing of the j etition If autb’’^''^ 
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needed tlio case of tho ^hretishury m re Tic Petition of E J 
S ShrcKCshury 0) is dircctl} in point Oflicial 

The (question wc ln.\eto dttido roilly turns upon the con- Madraa 
«;tructioii to be placed upon Soctiou 4 of the Piovideiit Funds ^ 
Act, 1897, (Act IX of 1897) Ihia enactment came m*o foice Dil^airii 
on March 11th, 1897, i e , after tho making of the vesting order 
but before the retiremcntof the Insolvent from the service of the 
Raihvaj Company Section 4 of the Act is as follows — 

“After the commeuceraeiit of this Act, the compulsory depo- 
sits in any Governmeut or Railway Provident Fund shall not bo 
liable to ittacliraent under anydociee or order of a court of 
Justice in respect of my debt or liability incurred by a sub- 
scriber to, or depositor m, such Fund, and neither the Oflicv'il 
As q gnee nor a Receiver appointed under Chapter XX of the 
Code of Civil Procodme, shall he entitled to, or have any claim 
on any such compulsorj deposit” 

It was argued by Mr Daly, on behalf of the OfBcial Assignee, 
that inacmuch as when the Act came into operation, the interest 
of tlie Insolvent in the fund in question had passed to the ODicial 
Assignee b} virtue of the vesting order, tho section ought not to 
be road retrospectively so as to divest a right or title which had 
already accrued Mr D ily relied on the well known canon of 
construction which draws a distinction between new en ictinents 
which affect vested rights and enactments which merely affect 
procedure (see, for instance, Jaionmaf JUmal \ ilnUalati^) and 
the authorities there referred to) M e ( ntirely agree that before 
wo can construe that ensetment in question as iffecting a nght 
Or title which had already accrued, we must be satisfied from 
the words of the enactment that it was the intention of the 
Legisliture that o\ieting rights should be affected In the 
present case we are so satisfied In onr opinion tho Lcgislituro 
in enacting Section 4 intended that all light and title of onr 
OfTicial Assignee to the deposits referred to in the. section sliould 
bo determined as from tbe coming into operation of tho \ct It 
seems to ns that tho Legislature did not intciKl that tho pera- 
tion of the section «hould be limited to caacs where the vesting 
order was luado after the coming into opei ition of the Act If 
this had been tho intention some such woids as, after the com- 
monceinent of this Act tho right, title and interest of an Insol- 
\ I nt m compulsory depc sits m a Railwav Providei t Fund shall 


0) 1 L E, 10 Bom 313 
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not vest in the Official Assignee under a resting order made 
ander Section 7 of the Insolvency Act, would have been used 
What the section enacts is that the Official Assignee shall not be 
entitled to, or have any claim on, tho compulsory deposit"* 

It appears to have been conceded that if tho Official Assignee 
was not ontitlocl to retain the monej in question tho widow was 
entitled to it. 

Tho appeal is dismissed with costs. 

Mr C. 12 King for Appellant 
Messrs Graiii anil Greatorez for KespondenC 

The Indian Law Reports, Vol. XXIX, (Bombay) Series, 
Page 259. 

ORIGINAL CIVIL. 

Before Sir Lawrence Jenhnst K,C.LL) , Chief Justice, 
and Mr. Justice Batchelor. 

VCEnCUAND NOWLA avd Ornsi s (Puintiffs) 

V. 

B B. A C I RAILAVAY COMPANY {Deffndants) * 

AND 

DOOLA DEVICHAND (Plaintiff) 

V. 

B B. .Sc C I. RAILWAY COMPANY (Defendants) * 
c Provident Punds Act {IX of 1897, o« amende hi/ 2V of 1903) Srctioni 

""'f 2(t) t — Compnlao}ydepotit — Proi»rfc«< rVmd— Conlnimlio”* 

1 ay tenant — Liohiltly of the coniniuUons toheallacl ed on 
leaving the Camj’any'9teroiee—At(aehmrnl~~Givil Procedure o 

XIV of 1882), Section 278 

'Ihe contnbation winch the emploje of a Railwiy 
towards the Eailwav Piovidcnt Fund, gorerned by the proTi^io” 
Provident Funds Act (I\ of 1897) « a ‘ compulsory deposit 
nieaaingof Section 4 of tho Provident funds Act (IX of 189,) as 
byAttIVofl90J 

fhe deposit docs not cea-se to lie compulsory, when the emp aP 

the service of the Coinp"\nj since it was no t when made — ^ 

• Befcrences from the Coart of Small Caosoa at Bombay m Sait* ^ 
of 1001 and 12358 of 1904 


Official 
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tlcm'ind, nnd wns, tliereforc at U)at time a compnlsory <lopo‘?it , and Vcerdml 
hiTing oucc acquired that cliaracter witli Aeattend'int cor^equencc' it howU 
continued to retain it BRIO 

A compulsory deposit ’ of the abose dcscript on does net become Rj 
liable to be attached, tiuder Section £68 of the CiTil Procedure Code (Act Roo'^ 
\^IV’ of 1832) onth subscriber 9 leaving the Company a sen icc Dovichand 

Toe expression ‘t omputsory deposit, ns used in the Provident Funds p pact 
A ct {1\ of 1S97, as amended by Act IV of I'KKl) is not merely do'.cnptivc fir 
of the sum deposited but is a term of art, wliiih by value of legislative 
provision inclndestl at which is not within its natural meaning for, under 
Section 2 clause (oftbeAct it inclodes *anj cot tribiiLion nlich ma^ 

1 ave been credited in rcspcctof and any interest or 11 cremei t wlicli 
maj have accrued on, such subscription or deposit nnder tl 0 rules of the 

Case stated for the opinion of tho High Court by C M Cursety, 

Third Judge, Under Section 617 of the Civil Procedure Code 
The reference was as follows — 

“In both these suits the defendant 13 the B B A- 0 I Railway 
Company, In a former suit No 21245 of 1902 there was a decree 
obtained for Es 112-13 0 against ono (joolabchand Premohand 
and in two other suits No 4102 of 1904 for Ks 116 11 OandNo 
6l83 of 1004 for Es 109-5 0 against one J Fisher In oxocu* 
tion of these decrees prohibitory orders were issued against tho 
B B. d. C I Eailway Company attaching certain moneys in tho 
Eailway Provident Fund in the bands of the Company Later 
Garnishee notices were served on the Compnnv to show cause 
why the moneys so attached should not be paid into Court 

'* 2 All the three Garnishee notices were heard by me, w hen 
the Secretary to the defendant’s Railway Provident Fund appe ir- 
ed , and admitted holding moneys payable to the judgment 
debtors aforesaid, but cootMided same not liable to attacnuicnt 
according to Section 4 of the Provident Fund Auiendi itnt \ct 
of 1908, mid de,.hned to pay 

“3 The debts weie subsequently sold at a Court sale and the 
plaintiSs m the present suit have become purchaseisofthosvme 
■The plaintiffs have filed these suits forRs 114 and Rs 130 us 
pccti\e\y against tho said Gamishee~— the B 15 A C 1 Railway 
Company 

“4 Tho only defence is that the amounts lu tho dtfendint’s 
hands aro not liable to attachment, that the attaohmonts are in- 
valid and so was the subsequent sUe of the debts The defend- 
ant admits that at date of the attachment, that i<», of tho service 
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Vsercband of the prohibitory oiders, they did hold Rs 524-15 4 payable to 
Nowla aforesaid judgment debtor Gnlabblni and Rs. 102-3 0 pajable 
B B A 0 I to the judgment-debtor Fishei on account of their dopositsin the 
Sd Provident Pund according to the Fund Rules, both such jndg 
Doola ment-debtors having, prioi to such date, loft the Railway service 
, 'Ihe defendant Compiny faitlier admits it was liable to pay up 
B B i c I the aforesaid sums to the said judginent-dobtors at any time on 
demand at the date of the receipt of the prohibitory orders 


“5 'ihc question then which I have to submit is, was the 
attachment of such sums valid under tho circumstances above 
detailed ? I am of opinion that it was I am not, however, free 
from doubt, and as tho point is one of much importance and of 
frequent occurrence I think it should bo authoritatively disposed 
of by a -uling of the High Court 

“6 Tho defendant lehes mainly on the provisions of the 
Provident Funds Act, 1897, as amended by Act IT of 1903 and 
on the ruling of the Bombay High Court in Appeal No I275» 
re AUxauder MtlUr and anoll er As this decision is not, I believe, 
yet published, I annex a true copy of it, for ready reference 
Tins ruling, however, docs not appear to roe to suppoit tho de 
fendant's case It merely rules that the Provident Funds Act as 
amended by Act IV of 1903 does not have arctiospectivo effect 
and on this ground alono upholds the ruling of Rdsseil, » 
Commissioner in Insolvency {which seo V Bonxbaij Laxohcfiorlef} 
page 454) 

" 7 In disposing of tho question abovo stated tlio mam thmo 
I beg to submit, is to consider what is a compulsory 
Section 4 of Act IX of 1897 dennes '‘compulsory deposd a 
subscription or deposit not repayable on demand or at the op 
of the subsciiber, Ac that is to say, so long as tlie 
depositor lemains lu the seivice ho cannot withdraw the ap 
and thn Railway Company would not be bound to repa) ^ 
him, the deposit thus remains compulsorily a deposit 
deposit it IS quite conceivable could not be attached as a 
since so long as it is compulsory it does not become a debt 
of bung attaclied ami sold under the provisions of the “ 


Civil Procedure Code 

“8 I submit, liowover, that as soon as tho employ^- 
bo in tho service by retirement, resign vtion or dismi‘'®1 
becoiiu s under tho dofen Hnt’s Provident F iiid Rulo', ini ' 
bo paid whatever snm that is there standing to his crc< i » 
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ProMdent Fund, less cort'im (leilm,tifns to bo inido if any In ^ 
such a enso tho deposit clearlj ceases to be a compulsory deposit 
as abo\o defiiiLd and becomes *1 debt payable on demand or on B 
ordci and sucii as could properly be attached under Section 268 
of Indian Cud Procednro Code 

^ Mr Justice Russfll in his Judgment tii re iftller, abo\ o 
noted m paragraph 5 of this reference, lias come to tho same con- ® 
diuion and I mainly rely on hii ruling in suf port of iny opinion 
in these cases The sums standing to the credit of these ]udgraent- 
debtors in the defendant’s Provident I und have become uncondi 
tiomlly payable to thorn orersince they left tho defendant’s service 
and to a demand by them for payment of the s ime to them or on 
their order to a third person, the defendant could not plead the 
provisions of the Indian Provident Funds Act No more, I submit, 
could the defendant do so as Garnishee m respect of tho same 
moneys which this Court has attached in due form after the same 
had ceased to be compulsory deposit and had become merely debts 
due from defendant to the said judgment debtors ” 

The reference was beard by a Bench composed of Jonkms, 0 J , 
and Batchelor, J 

The plaintiffs m both cases were absent 
Zoicndcs, for tbo Defendants 

Jevkins, C j —I am of opinion that what ivas attiched nas a 
‘‘couipnlsory deposit, "and that the attachment w is therefore bad 
It is suggested in the reference that the fund ceased to be a 
‘'compulsory deposit,” when the debtor left tho service of tho 
Company, bnt I do not think this is so The deposit when it w is 
made, was not repayable on demand, and theiefore at tl at time 
Ts'as a "compuhory deposit lud having once acquired that 
character with the attendant coii equences, it continued (la ray 
opinioo) to retain it 

Tliat this is 60 becomes the nioi e apparent when it is observ od 
til it tho expression ‘ compulsory deposit is not merely desenp 
tivo of the sum deposited bat is a term of art which bv \irtueof 
kgulitivc pro\ ision includes tint winch is not within its n uural 
meaning, for nndei 'icction 2 ( 1) it inclndes ‘ any contnb ition 
which may haie been credited in respect of ami iny interest or 
increment winch may have accrued on such sul cnpti n or 
d po'-it under the rules of the fund 

It c innot bo suggo ti d th it then, is a ch mg in tl t i Inncter 
of “any contribution which may have been crc.dited” or “any 
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interest or increment winch may have accrued” by reason of tho 
subscribers leaving the Company’s service the verbal argument, 
which has been applied to the deposit, has no place there So far 
as tho fund is made up of these elements it still is a "compulsory 
deposit,” and I cannot suppose that it ever was intended thattho 
fund should as to part be, and as to part not be, a " compulsory 
deposit ” 

There is nothing unreasonable m holding the fund to bo exempt 
from attachment in tho Company's hands, for it must be remem 
bei ed that it is the result of contributions made by tho debtor, not 
voluntarily, but under compulsion The costs mil fall as provided 
by the Act 

The Bombay law Reporter, Vol VIL Page 618 

Before S%r Lawrence Jenlins, KG IB,, 

Chief Justice, and Mr, Justice 'Batty 

N C MACLEOD (PtAiNiiFF), ArrEiUNi 

V 

B B A 0 I RAILWAY CO (Defendants), EssroNDBiir' * 

Jxidlicncy Act (11 an<i 12 FW c 42) 7— Jn«he«t— 

profcrty of tl 6 inaohenl—OoMtntelton of an Act 
lhaw rds of S 7 of tho Indian Insolvency Act cover tho after ocqoir 
cd property of an Insolvent 

An Act IS not to bo deemed to be retrospective which takes away orini 
pairs any vested right acquired under existing laws 
Appeal from the Judgment of Tvabji, J, reported at the Bovilay 
haiL Reporter, VIT, 337, whore the facts of the case are state 
with sufficient fullness 

Iho Son Mr Eaiken, acting Advocate (Jenorol, with Br 
Rihertson, for the Appellant 

Mr Strangman, with Mr Daiar, for tho Respondents 
Jenkins, C J — There is no dispute as to the facts they “f® 
fully and accurately stated by Tvahjee, J The only question 
wlietber lus view of the law is correct I think not 
It IS clear that tho words of S 7 of the Indian Insolient Ack 
vesting tho debtor’s property in tho Official Assignee, j 

fund not claimed But it is sought to escape from the e 
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of thoso TTOrds, I'st on the strength of an aigument baaed on > 
expresMona to be found in GoliPn T and 2ndly under 

cover of Section 5 of the Provident Ponds Act, 1897. It was not b 
suggested either here or apparently before T\abjeEj J, that 
Section 4 of this Act affords any answer to the plaintiff’s claim 
nor was the reliance placed on the Official Atsiguei of Madras v 
Mary Dalgairns (2‘ This, no doobt, was because a different view 
has prevailed m Bomhay as to the operation of that section 
The il.idris decision is entitled to every lespect, and I hive 
carefully considered it, hut with the result that I see no sufficiont 
reason for departing fiom the Bombay view It is conceded lu 
the Judgment m the Uadras case that jl right in tho fund he« 
came vested in the Official Assignee, but the learned Chief 
Justice and his colleague were jU'stilied that it was the intention 
of the legislature that existing rights shonld bo affected. It 
was thought that had this not been the intention appropiiite 
woids would havo been introduced But it is the failuto or 
oniisnon of tho legislature from time to tniio m this respect, as I 
imderstaud it, that has led to tho canon of construction that an 
Act 13 not to be deemed to be rotiospectivo which takes away or 
impairs any vested nglit acijuirtd under existing 1 iws A sti ik- 
ing illustration of this rule is to bo tound in tlm icceut dooision 
uf the Piivy Council in v Emhan Ifus«oiH,(3) white 

it was said “ 'those enactments are den and peicmptorj, ami 
would be decisive if they applied to this case It is not, liowevoi, 
m accordance with sound principles of mtcipiotmg statutes to 
give them a retrospective effect The Court cannot constiuo 
Sections 8 and 10 so as to depiive the successuis of the estate 
of aperson who had died before those sections c luu. into opei i- 
tion of rights which thoy acc|uiroil on hia death ” 

But to return to the aiguracnts advanced in this case, I think 
Cohen V does not help the plxuitiff In tin c I'O id 

Ai re Clarh, the hinitsof Cctirn v Mtfehelli^) wott, thus »t itod by 
the present Loid Davey 

I! we vpply the words of tin si itute bteially Ihutcmbi m> duulit. 
'vlivc our docisKiii might lo lie in this evst But wi, I lin i i< terred to 
i ises in which the q ic'tion 1 i"* been tonsuleicd h w fvi nlmi il i Link 
rupt while undi'!* liirg d Ins I ei n deahu,» 6 h i / <fe tn«1 foi \ \lu wiihilnisl 
p irtics, tin sc thud p irtu •> r in inniiil iin iis i^iin t llu u u t » tit le lo 
the propeity icquind lij ihi biiihrupl Him w» oivi i I' tl ' ‘ nly 
question to be con idond in ih -.t. tisi I nilltiki iw cMiupl s lii 

(1) (1800) 25 Q C d 7207~ (190i)_0M.U IW (3) (1 *> 3) II K 30 
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Morgan v Kmght(l) Ems* C J Kttd ot p'igo 677 Ihe result of the 
cases is{ not only that bo (the baitkrupt) may actjuire property, but that 
lie may bold it agunst all the irorld except his assignees and may create 
rights to hold lb against them if they expressly or impliedly consent to 
such plojperty being in his order and disposition at the time of a sub c 
quent bankruptcy AndmCo/env the mle is tl us stated 

‘Until the trustee intervenes all transactions by a bankrupt after Ins 
bankruptcy with any person dealing n ith him 6o) a fide and for rolnc m 
respect of his after accjiiircd pioperty whether with or witl out knowledge 
of the bankiuptcy are valid against tl c trustee ’ That js a very beneficial 
and 1 1 aVG no doubt a ver) jnst role as regards the rights of third 
parties dealing bono fidt for valuo with the bankrupt after b s 
bankruptcy 


Tho Advocate Goneial has argued that the doctrine of Cohen 
V ^tclicll IS limited to those cases where the insolvent’s after 
aoquii od property has been the outcome of subsequent trade ami 
in support of this 'Jew be has jeferrod us to what was said by 
tbo Court in ^Taoi q;t N* T/ioowthe v JTasa 8%ilich Mtrza (3) This, 
however, does not soem lo have been the \Jew of Ohittt J in the 
case of tn tc Clayton anA Barclay's Contract G) At any rate no 
lofeience is there made to the pioperty having been acquired Jn 
the way of trade 


And in Serhert v j5oye»»(») it was laid down without quahfiw 
tion by the Court of Exchequer Chamber *^The effect of the 
statutory enactment^ may be either to transfer imraodifttely eoch 
property on contract from the bankrupt to the assignee?, or 
gi \0 the assignees the benoScial interest and to make the biub 
rupt acquire property or contract for their benefit only in fho 
jmture of an agoot The cases accoid with the latter supposition, 
and it 19 uot consistent with convenience for otherwise there 
w onld bo no protection for persons dealing With an nncortificat®d 
bankrupt the bankmpt acquires property and contracts 
the ass gneo who may, whenever they please, disaflirm his acts, 
but Until they do so bis acts are all valid ” In the face of 
I hesitate to say that the doctrine on which Co7iCfi v 
rests 18 limited to siibsciiucnt acquisitions m trade, though I J 
not say it may not be the coirech view In this couucctie*J^^ 
have not oveilooked tho decision m KerakonsB v BrooU 
but I am not clear that their Lordships intended there to 
down an exhaustive atatoment of the law as to after 
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property except to Hr ag was ueces'^ary for tlio purposes of the n 
case then before them 

I think, however, that there is other and more certain ground n : 
on which to rest my decision In Cohen v Mitchell, Fry, L J, 
after cit ng the above passage from Herbert v Sayeii and sag 
gesting that “disafSrm” alionld be interpreted “intervene” 
lays down that from the moment of his intervention the after- 
acquired pioperty vests in the trustee obsohztely .and can no 
longer be recovered by or dealt with by the bankrupt In my 
opinion Mr Maoleod did intervene m this case by his letter of 
the 12th of Januar), and hia intervention was thna prior to the 
payment the Company to Miller 
It la no answer to this to say that tho letter did not reach the 
Secretary of the Fund till tho 13th, after the payment was 
made the letter was properly addiessed to the Secretary and wis 
delivered on the I2th and if according to tho Company’s mode 
of doing business it was not handed to the person to whom it 
was addiessed until the nost day, Mr Macleod and the creditors 
he represents cannot be made to suffer for that As a result of 
his intervention on the 12th the fund for that moment vostod m 
him and could not be paid to tho insolvent to Mr Mncleod’s pre- 
judice. It 13 said Mr Macleod’s letter was misleading though 
I would not refer to it as a model of pirticnlanty, I think it was 
enough for the purpo«e of constituting an intervention it was a 
demand of all that was payable to him 
Then is tho Railway Company protected by Section 5 of the 
Provident Funds Act, 1897 ^ As the Official Assigni .0 is entitled 
to tho money, it requires cleai words to depr vc him oF his right 
to SUB for it ^^at is forbidden is a suit m rospect of auyt/nnj 
done or zn good faith intended to bo done »« fmrsuance oftJe Pro- 
of the Act But this smt is not brought in respect of any 
such thing the suit is to realize a right vested m tlio plaintiff 
Without any leferCnce to the Act, and the payment to Miller 
though it may bo the Coinp-nij’s reason for not paying the 
Oflicial Assignee, forms no part of the cause of action 

Therefore, I am of opinion thatbection 5 is no bar to tho plaint 
ift’s amt The decree, therefore, of tho 6rst Court may bt re- 
versed and a decieo passed m favour of tho plaintiff for 
Rs. 2,389-6 0 with costs of the suit and appeal 
Decree rcicrsed 

Attoino} s for Appellant — Messrs IilileS.C> 

Attomojs for liespondonts — Mussis Crair/or /, Rrotcri Co. 
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GArNSPOKD 

Ailachvient' — Prottlenf Fnvd of Corpomlton of Calcutla—Sul)Scrxpi>ons-^ 
Calcutta l/wntcipnl /lc< {Pengttl Act Section "3 (e)*^ 

Provident Fwuh Act OX of IS*)?) Sect on$ 2 (4), 4 . G—Prou leni 
Fundi (Amefulmeut) Act (IF f Section 2-' CmVnhonj 

depoiiU ’^Trusted 

Ibe ProMdcHt Pond cstabliUicd b; the Municipal Curpoutwn o! 
Oolcutta 18 governed by the proTjsiona of the Provident Funds Act of 
1897 and the Provident Funds (Am«Ddtnent) Act of 1003 
Iheso Acta render any sabscnptions to the fond in the hands of the 
Trustees on the Fund not lublo to attachment 
Tnis was an application on behalf of the Tiusteos of the 
Provident Fund of tho Corporation of Calcutta created under 
tlio Calcutta Municipal Act for a declaration tint tho sniii of 
Rs G,000 to the credit of the defendant, Gainsford, m the Tumi, 
was not liable to attacbmtnt, and foi an ordei that a previous 
order of June 25th, 1007, duecting such nttachment, bo vacntcu 
or modified 


On the 9th Jannarj 1907 this suit was instituted by the 

plaintiff agiinst the defendant, Gainsford, who was the Secre* 
tary of tho Corporation of Calcutta, and another, for the recovery 
of tho sum of Rs 8,513 ind interest due on their jomt a’' 


Bovcial promissory note dated Decouibor 14th, lOOo 

A Rule svas obtained by the plaintiff calling upon (lamsfonl 
to shorfr cause why he should not tuinish security to satisfy nay 
decree that might be p issod against him in tlie suit and 
default thereof the sum of Rs 6,000 payable to him out o 
Provident Fund created under Section 73 (c) of tho Cac‘ ® 
Municipal Act should not bo ittached, until the fin il 
tion of the suit, and it was further ordered that until sue ca 
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ba shown, tlio Trustees of the Fund be prohibited and restrained Soth xtanna 
from mahiug payment of tho sum to any person whomsoever 
The Trustees wore not parties to the rale and did not appear at traiuaford 
its disipo«al 

No cause was shown by Gainsford and on tho 25th Januarj 
1907, the Older was made cr-^a»tc a^inst Gainsford and it was 
farther ordered that the Trustees be prohibited and restrained 
from luakiiig payment of the sum to Gainsford or to any othci 
person 

This order was duly served on tho Trustees by tho Sheriff of 
Calcutta on tho 11th July 1907, and thereupon dIio Trustees 
proceeded to make the present application. 

It was contended by the Trustees in their Petition that the 
Provident Fund was established under the provisions of Section 
73 (c) of the Calcutta Municipal Acc of 1899 for the beiitfit of 
the ofHccrs and servants of the Corporation and that rules were 
framed as empowered by that Section for tlio logulation of tint 
Fund Ilulo 23 was as follows "No sub'cnber shall bo 
entitled to transfer or assign, whether by waj ef secunty oi 
otherwise) howsooior, liis share or interest m tho Fund, oi any 
part thereof, and no such transfer or assignment ‘■hall be valid, 
and tho Managers, Trustees or General Committee shall not 
recognize or be bound by notice to them, respectively, of on) 
such transfer or assignment and all moneys stinding m the 
books of the Fund to the credit of the subscribei so trinsfornorr 
his interest as aforesaid, shall forthwith be foitoitcd as from 
tho date of such ti msfei or assignment, to tho use of the rund, 
and he dealt with accordingly, and further, if anj prohibitor) 
order, or attachment, or process of a Civd Couit ho stned upon 
the Managers, Trustees, General Committee <r Corjiontiun of 
anj of them, oi any persou on their behalf, by which an\ 
monej s standing to tho credit of anj subscriboi in the books of 
tho Pund shall be attiched, oi be ordeied to be paid into a 
Civil Court, 01 bo oidered to be withheld from such snbsciibir, 
such moneys shall forthwith be forfeited to the uso of tin Fund, 
and be dealt with accordingly ” 

They alleged that the defendant, Gainsford, is Sccietar) of 
tho Corporation used to contribute to the Proiideut i imd umitr 
and subject to the Rules, until the 2Stli Junt 1907 when ho 
resigned his .ippoiutmont 
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Bet} jfAnna It was also contended that in oxarciso of the powers vested m 
tho Government o! Indn under Section 6 of the Piovident 
Oainofora Funds Act, I8{?7, the Government, bj a notification dated tie 
' 8tli July 1902, extended the provisions of the Frovideot Funds 

Act, 3897; to the Provident Fund of the Corporation of Calcntti 
Section 4 of the Provident Funds Act, 1897, is as follows 


After the commencement of this Act, the compulsory de 
posits in any Government or JRadway Provident Fund shall not 
be Inblo to aftaohment under any decree or order of a Court of 
Justice in respect of any debt or liability lOcnrred by a 
subscnbei to, or depositor in, such Fund, and neither tho 
0/Rcial Assignee nor -v Feceivei appointed undei Chapter 
of the Code of Civil Procedure, shall be entitled to, or have auj" 
claim on any each compnhor} deposit." 

Jtfr Smha for the Trustees — 'By Section 4 of tho Provident 
Funds Act, 1807, and Section 2 of the Provident Funds 
(Amendmoatl Act, 1903, both of which Acts govern tu0 
Provident fund of the Corpoiation of Calcutta, 

dopo«i6s lu that Fund are rondeied not livblo to attachment ^ t 

dofimtiOQ of ^‘‘compulsory deposits" in Section 2 of the Act o 
1897, covers such oonfributions as Gamsford’s Seo Veefacian 
Ahuffl V E B & C £ Batlway Company (D Further, «iid«c 
Rule 28 of the Rules and Regulations trained by the ^ 

Corporation under the power granted b) Section 7df®} ° 
Calcutta Srunicipal Act, 1899, on any order of attachment 
served on tho Trustees iti respect of any moneys standing to 
ciodit of any subscribe!, such moneys are forthwith forfei 6t 
tho use of the Fund Thug, the sum of Rs G,000 wav for oi ® 

Mr C B. Matter, for the Plaintiffs —The application was ima- 
conceived The rrostoes should have instituted a separate sni 
to enforce wjiatever riglits they laid claim to ifitssawni 
hutty Kooer v JCamrseur Perihad,{^) and Basaiayya v W ^ 
Ahhai Saheh^i'^) were referred to iurther, there vvns not i o 
to show that the contributions mode by Gainsford were 
piilsory deposits " withm the meaning o! tho Provident 
Act, 1897, Section 2 

Mr 8tuha, in loply — Sec tho Full Bench ca^o of 
amlara Pfiiter v Bann’xucmy J’titter,(*) dissenting irom 


decision in Eamiai/yn \ Syyed A67os Sahrh (3) 


(1) (lOOO I r II 29 B m 2-£ 
O) (lOOO) I L.K , ^ 


t '1 n S'*) 2” w n ^ ^ 
(4) U<») 1 It 27 5t*J,fi7 
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IIai 1 J —Tins IS an npplicition nude on behalf of the Seth Mnnna 

IrUsttOs of a Provident Fund, created bj the Calcutta Slunicipal 
Corporation, for m order that it may be declared that a sum of Ga nsfonl 
Es (>,000 piyable to one Gamsford is nob liable to attachment 

It appears that an action was brought ngiinst Gainsioid and 
another man, in which the plaintiff obtained an order calling 
upon Gainsford to show cause, why the sum f Ps G, 000 payable 
to him out of the ^IunlClpal Provident I nod should not ho attach 
ed I gather from what has been statid in the arguments 
th it no cause was in fact shown , the present trustees were not 
parties to the rule and did not appear and the order was made 
ex jiarle against Gainsford and the order prohibited the Trustees 
from paying tins sum of Es 6 000 either to Gainsford or to any 
other person , on receiving notice of that Older the Trustees come 
forward with the present application, the object of which is to 
remove that prohibitory order on tl«o ground that the sum in 
question IS not lial lo to bo attached 

ifr Sxnha, who appears for the applicants, lests his contention 
on two giounda Iho first is that by vntae of the Statute law 
deposits in the Calcutta Municipal Provident Fund cannot be 
attached, and secondly, that under the rules, under which this 
Fund 13 regulated, when a notice of attachment is scivcd on the 
Trustees then the money standing to the credit of the •subscriber) 
against whom the attachment is issued is %j>so fncto forfeittd to the 
use of the Fund ifr MiUer foi the plaintiff first objects that the 
applicants are not entitled to appeal 1 confess I do not accedo 
to that argument The Fund is in tbehands of the applicants 
There is a Eegulation under which the applicints would bu 
entitled under certain circnmstaiices to rctuso to paj that Fuiul 
to Gainsford and to deal with it ns provided undtr Eulu 23 I 
fail to see why the applicants should be debaired from i''serting 
any claim that the Trustees may bavo to tl is Fund a-s cl umaiits 
to a Fund which has been improperly attached to inswer the 
debt of Gainsford 

It IS a case m which the jiiesent clumants do not as>> rttltir 
claims as Trustees for Gainsford but as Trustee^; for oth r pir 
sons, who bteamo entitled on j,orvice f notice of att i-hiiutit 
of the property to which Gainsford might 1 avL otl rwiso bitn 
entitled In my opinion, to those funds the Trust ar n» iniu.h 
entitled to assert thoir claim nndor the claim itction f tin, Colt 
as any other peis>on claiming to bo entitled to the Es G,U00 found 
in question 
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Seth Manila Tlien the other aigument, on which Mr Mitlei relies on the 
Lai merits, is that tlie Action which Mr Stnha lelios does not 'ipplj' 
Gainsford to the present fund, because he says it applies to compulsory de 

poults and that there is nothing in the affidavit to show that this 

was not a voluntary deposit by Gamsfoi d, inoreov er tho Regal i 
tions, by which the Fund is governed, show there nere two 
kinds of deposits, that is, rompiilsoiv and voluntaiy deposits 

Now, paragraph 6 of the affidavitsots out tliat G imsfoid usd 
to contribute to the fnnd Under the rules ind regulations to 
which tho affidavit refers, l-beao rules and rtgulations ni t lan«e 
5 contain a reference to a compulsory contribution of a siuu 
equal to 5 per cent on the amount of the -salary of tho 
subscriber , they also provide m Sub clause 2 that any siihscnhcr 
lea^ contribute bj monthly instalments such further sum as ho 
may think proper, provided that the total amount thu«M)hintan 
ly contnbuted in any one j ear does not exceed 5 per cent of hi’ 
salary for such year But both what is called a compulsorj 
sub<“cription, under the Rules, and a voluntary subscription art- 
subject to the Rules and Rcgnlatidns as to managomoDt of tl o 
Fund 

1 lie expression "compulsory deposit is defined n tho I’ro 
vidtnt Fund 5 Act (Act IX of 1807) and under Section 2, Sub ®ec 
tion t, a "compulsoiy deposit” moans a subscription or deposit 
which IS not repayable on the demand or at tho option of the 
feubscribei or depositor and includes any contribution, which nny 
have been credited m rospoct of, and any interest or increnicnt 
which may have accrued on such subscription or deposit under 
tho Rules of tho Fund 

these payments made by Gaiosford, whether they aio doscrib 
ed undei the rules as voluutaiy or compulsory, or both come 
within the definition given m Section 2, Sub section 4 of tho Ac* 
which I have just read In my opinion, therefore tl ey 
g )\crned by that Act and by the amending Act, vi", 
of 1903 

It should be observed that these Acts do not of their own 
apply to tho fund, winch is now the subject nmttoi of the j 
application, but a notification was made on the Sth ’ 

under Section G of tho Proaident 1 unds Act extonditig th^ 
Msions of the Act to tho Proiidcnt Fund established } 
Corporation of C ilcult i that is to saj, extending it to the i 
Fund Th it Act having been extended, the amending 
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IV of 1903) applies, and b} Section 2 of that Act iho compulsory 
deposits ure made “ not liable to any att ichment under any decree 
or order of a Court in respect of any debt oi liability incurred by 
a subscriber to, or depositoi m, any sucb Fund and neither the 
Official A&Mgiieo noi a, rectivoi ippomted under Chapter iXII 
of the Civil Procedure Code shall be entitled to or have any 
claim on \ny such compulsory deposit ” 

The effect of those Acts is my opinion to prevent the Fund 
in the hands of the Trustees being subject to attachment in 
respect of the debt by Gainsfora to the person who i-s the plaint- 
iff and the result is, therefore, I think, this application must be 
allowed and the attachment rcnio\ed 
I de«ire to add that it Ins been st ited that the notification, 
which extended these Acts to the particol it fund m question, 
nas not brought to the notue of the Court when the order foi 
attachment was made It is slated at the Jia'- that a search was 
made, but by «ome accident tho existence of the notification was 
not discovered the cori'-equenci. was that it uas not brought to 
the notice of the Court and I liav«, very httlo doubt that, if it had 
been brought to tho uoticc of the Court, the order for attachment 
would never have been made 

As it 13 my view that the Statutes, to which I have reterred, 
affect the fund in question it becomes unnecossary to discuss tlie 
question raised by Mi Mitter a's to tho construction of the rules 
The application lor an order directing thit the sum is not hible 
to be attacl ed must be allowed with costs 
Application A/luued 

Attorney for the Applicants Mi JW I Sea 
Attorney for the Opposite party Mr B S, Gkose 


Seth M4QQ5 
Lai 

Gainarord 
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ATTACHMENT. 


The Indian Law Reports, Vol. IX (Madras) Series, 
Page 203. 


APPELLATE CIVIL 


Before Jlfr. Justice Brandt and Mr. Justice Parker 

KARUTHAN, Plaintiff 

V. 

SUBRAMANYA and anotheb, Deffnpants* 

188 a Civil Froeedure Code, Section 2C8 — Decree— Execution — AUaelimeni'^ 
Peposil by tenant of Railway Comfa'ny—'Ritjhtt of atlachrivj ere hior 
jAnnery, 0 \Vliere money deposited with a Railw-ij Compan} bj one of its serrantJ 
as a guarantee for the due peri^omiaiic© of bis duties was attached by “ 
judgment'creditor of such servant under Section 2b8 of the Code of Ci'i 
Procedure 

fTeld, that the creditor was not entitled to have his decree satisfied out 
of the deposit, but was entitled to a stop order under cl (e) of Sec » 
2t)8, and also to payment of the luteiost if any, doe by the Company 
such deposit to the servant 

Tnis was a case refoired under Section 017 of the 0o3eo| 
Civil Procedure by R Vasudeva Ran, Subordinate Judge o 
Negapatain. 

The case was stated as follows — 

“ Plaintiff obtained a Small Cause Judgment ugainst both th^ 
defendants jointly and seveially, and having applied for ^ 
tion, moved the Com t for atticlnng about Es 300, 
guarantee amount deposited by the defendant No 1 
South Indian Railivny Company for the faithful 

his duties The attachment was made under Section 2 

Code arid the usual notice was duly served upon the Agfi' 

27th August 1885 , but the Agent addressed to mo a ® *^,irr 
the 4tli September 1885, inviting my attention to 
orders accompanying Government of India Circular i 
Railway, dated Simla, 7th August 1884, and mfonning 
the Eonourablc the Advocate General of Bengal had t 
pre<ented to Government that compulsory deposits to 
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radvray employes in India cannot be attached by judgment- 
creditors I have not been able to find a copy of the order, but 
on a refeience to tho additional mle 3 A appended to page 130 B 
to be found m page 3 of the twelfth list of corrections to be 
made to the Civil Account Code received in this office on the 5th 
instant, I find that the said Advocate-General has expressed Ins 
opinion accordingly He says *It, as stated in tins catie, the 
deposits under notice are paj able to discharged railway empio} ts 
subject only to Government claims, and they can insist on having 
payment thereof made to them, I ara of opinion such deposits 
can be attached by judgment-creditors My previous opinion 
has been very properly limited (as the case on which I advised 
would show) to the case of a railway servant in actual service ’ 
“Upon the foregoing facts, although I see the propriety of tho 
rule proposed to bo followed by tho Advocate-General, I doubt 
■whether I ara bound to follow the said rule On one baud, it 
would be very inconvenient for tho Railway Company if the rule 
weie otherwise Itis veryseldora that a railway employe allows 
the guarantee amount to be attached, as he is sure that any re 
duction of the guarantee amount would entail the forfeiture of 
his appointment, and when he finds it impossible to avoid it, the 
attachment is effected The moment it is effected, the Kailway 
Company hands up the amount to the Court and dismisaes the 
man for want of sufficient guarantee being deposited At present, 
on an average, amounts are drawn from the Kailway Company 
in the case of two employes in a month I need hardlj point 
out how inconvenient and difficult it would be for the railway 
authorities to turn out old and experienced men and go on enlist- 
ing new people who can furnish sufficient amount of guarantoc 
and this simply because theeniplojes concemed have turned 
poor and not dishonest or inefficient When they enter the ser 
Vice tJjey entrust tbo amount >yjtJj the authorities witJi a «pecjnJ 
object, and until that object it falfilled and the guarantee amount 
becomes returnable, it is. my impression that the authorities have 
virtually a prior hen over the particnlai amount deposited with 
them in preference to other simple money decree-holders 

“ On tho other hand, it may bo urged with equal pliusible 
ness that the rule, if allowed to have effect would to a great 
extent, help a dishonest debtor who, hiving recLlc'slv contracti d 
debts and spent money for imprtper purpose'- mav as the last 
resource, enter tho railway service having collected and depo 
sited all that ho has in the shape of a guarantee amount, while 
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ius honest cxeditois could hare no other means recovertng 
fheir debts but quietly to look on then debtor lesdin^ a decent 
life with a poition of bis property quite safe m a public office 
which, would otherwise he liable to he appropriated for some of 
his proper debts 

“ Section 266 ot the Code of Civil Procedure contains a hat of 
the property wluch is held not liable to attachment, but irlnlc 
ifc includes a moiety of the salary of a servant of the Pail'vay 
Company, it does not include the gunantee amount now in 
question But, considering the principle mvoh ed, it appeal's to 
me that the object of tho Legislature is to see that the man is 
not allowed to staive, nhtch would be the consequence d d'® 
whole of his salary is attached and tal en away by his creditors 
or Jus guarantee amount is attached and bo is left ivithont any 
employment whaievci Hence my impiession is that such 
compulsory deposits by railway servmts ni actual sirnceshool^ 
not be attached by yudginent creditors in execution of theif 
decrees consistently with tho intention of tho Dogislatow aoS 
with the despatch of public busmes® in railway offices Tiere 
are four similat petitions now pending bifore me which aW it 
tho decision of tho question, and I feel diffident to decide the 
question one way or the other Hence the reference 

Ihe question, therefore, that 1 would respectful)/ sobmit for 
the decision of the Honorable Judges is, whether, with refere ice 
to the opinion of the Honorable the Advocate Geneial of B®oS^ 
referred to by the Acting Aj,ent of the South Indian 
Company, compulsoiy depogus of railway emplo/cs m a® ^ 
service are liable to be attached and realized for satisfaction 
decrees under tho Code of Ci\il Procedure ” 

Mr Wcddfrhttrn for tho attaching crtditot 

Ibo judgment-dobtor did not appear 

The Court and Paeker, J J ) delivered the 

JpDai/ENr — The question for deci<uon, as we understand it h 
whethei money or other valuable securities deposited as 
for the due pnrformauco of their duty by servants m the 
of a flailvaj Company can, while the dipositor rcrnaiusm 
service of such Company, be attached and sold m 
decrees obtained against such seriaut? Tho learned 
who argued tho cast for tho o’teciition creditor before 
not contend that more can he done than to place an alfcacbTO® 
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on ooch depo'sits so ns to prevent the Railway Company from 
paying over the deposit cither to the depositor or to any one else 
without the order of tho Court, it is admitted in fact that the 
Railway Conipnny has a lien on tlie deposit, which is pledged to 
it for a specific purpo'-c so long as the relation of master and 
■servant continues beti\een tho Company and the seivant 

e are opinion that this is «5o, and that it is not theiefors open 
to a Court eieciiting a decree against a person so employed to 
order sale of the deposit or to diiect that it be paid over to the 
judgment creditoi But we see nothing to prevent an aftach- 
ment heing placed theieon at the instance of the judgment- 
creditor , indeed, this appears to he a case to which the pi ovisions 
of Sections 266 and 268 of the Code clearly apply 

Tiie deposit is movable propertv belonging to the judgment 
debtor subject to the ben of the Company on termination of the 
contract of service the judgment debtor is entitled to Us return, 
provided th it the Company has no right under the terms of tlie 
contract under which it is deposited to retain the whole ora 
portion of it, and Section 20Spio\ado3 for attachment of such 
property not in the possc'^sion of the judgment debtoi by a 
written older prohibiting tho person in possession of tho «ame 
from giving It over to the judgment debtor Wo answei tho 
qaestion then as follows —The Com t invy place an attachment 
on such deposits, subject to tho lie » ol the Company, but cannot 
proceed to ordei tho sale theitof until the deposit is at the 
disposal of the judgmt nt debtor free from the lien of the 
Company, and if the deposit carries jntt.ri.st, ind the interest is 
not, under the terms of the contract between the einployei and 
the employe, at the disposil of tlie employer, order mvj be 
made for payment to the judgment creditor of the interest as it 
from time to time falls due 
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N W P. High Couft Reports, VoL V Page 240 

CRIMIKAL J'UBISI>ICTIOi^ 


Befme Peaison, J, 

IHE QUEEN 

V 

3WANPHOOL 

Aet n Zll 0 /I 8 M Sfcuon 27— Acf XXV o/I87I Section 29--^ da Her 
intj if ^ 6o/cltj of ptraont — Abn^nce of figndller from 5«ty — ® 
Ite prisoner a aervant of ft Railway Company, was convictefl 
Seciion 29 of Act \XV of 1871 of eodangenog the lives of the persons w 
a certain tram by negligence There wa« no evidence that the '# J 
any persons m any train had hecn endangered bv his neglect of duty 
tJ Q contrary bj reason ot prec-iations taken by other penoni any 
b/e <l«nger which migtt have resulted from his neglect was avei 
Sc\3. that he CO lid not be convicted and piinisbed under ejection ^ 

Aet X\\ of 1871 

Tub -prisoiier tvas charged under Section 29 of Act 
as folfows, VIZ , that be being a r,ujtvay telegropit 
bound to he present from the hours of 2 a b( to ^ . 

Stli of May at Elattraos Railway Station, m the telegraph 
room and to answer such railway signals and messages a® v 
come within that time, did negligently omit so to do, where y 
endangered the safety of persons in a certain goods tram ^ 

It appears that wheo the goods tram was about to lea^® 
Railway Station for the Hattrass Station, the telegraph 
at Paleo signalled to Hattraas, previou'-ly to mqmiu’S , 
the line was clear, but, although they continued to sigo^ 

4»i2I AM to5CAar,no mswer was received from th® 

At 5 0 A sx the prisoner sign died in reply, on winch the s' 
lers at Palce telegr iphed to the effect that the good® ni 

left for Hattrass a tnossige having been received by tl et'' 
Juloysm, the station next hoyond Hftttrass, that 
clear The prisoner was conviclod of tlie offence char>, ^ 

(am bv the Assistant Blagistrato of Allygurh, and 
rigorous imprisonment for mno months Tho 
upheld tho conviction The High Court, the prisoner 
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pia}ed that the conviction might be qnashed on the ground that 
his neglect of duty did not, and lo fact coaid not amount to the 
offence of endangering the h\ es of the persons in the goods tram 

the goods tram could not leav o Palee until a me«sage had been 
received that the line was clear between Palee and Hattrass^ 
which message was received from Juleysui, the station beyond 
Hattra«s, before the goods tram was allowed to leave Palee for 
Hatlrass, called for the record of the case under the provisions 
of Section 294 of Act X of 1872. 

L Dillon, for the Petitioner 

By the Court — The prisoner has been found guilty of endan- 
gering the safety of persons in a certain goods tram by negli- 
gence , hot, although he is shown to have neglected his duty, 
there is no evidence whalevei of the safety of any persons m 
any goods trim having been endangered by his neglect of duty 
On the coutrary, it is plainly apparent that, by reason of the 
precautions taken by other persons, any possible danger which 
might have resulted from Ins neglect was avoided Although, 
tlierefore fio may he punishable departmentaf/y or otherwise for 
naglect of duty, it does not seem that ho can be conv cted and 
punished under Section 29, Act XXV of 1871 It is not a good 
and sufficient answer to the plea here urged on Ins bebait to 
argue that, because a neglect of duty such as he was guilty of 
may sometimes lead to tlio endangering of the safety of persons 
in a goods tram, or that hecaus(,had not piecautionary inta- 
sures been taken, and had the line not been clear, bis neglect of 
duty would probably or certainly have endangeied the safety of 
persons in o goods tram, he should be held to have ictually 
endangered the safety of persons in a goods tram As he has 
been sufficiently pmiished, it is unnecessary to deteiimue whe- 
ther WAS not powshabls undoc Soctuan. 27, Act Will of 
1854 

The finding and sentence of tho lower Coart are set aside, and 
the immediate releaso of the prisoner is ordered 


The 

Queen 
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GRIMINAli PROSECUTION. 


18S3 

February 


The Indian Law Reports, Vol VI. (Madras) Senes, 
Page 201. 


APPELLATE ORBIINAL 


Befoie Sir Ghailfis Tumeiy Kt , GhieJ Justice 
and Mr Justice Kindersley 
CHARLES SNELL AND ALEXANDER bEDDONS 


TER QUEEN* 

Itailuai/Aet Section Sb^Digobehencc of rule-^Aceident'—lAai titj 
Liability to conTtcUon under bcctioc 26 of the lodian Bod^oy 

1879 ariaos not from the consequences directly referable to the rest 

the lule but becau&e of tl e d‘in{'«»r which the breach of the rule entai 
On the 27th of October 1882 n collision took place between n 
ballast tram, of which the prisoners were respectivol} 
drirer, and a hand shunted wnqgon on tho ilysore State Rai " 
at Seringapatatn Fort 

Sidila, n cooly who was pushing the waggon, was killed ^ 
The prisoners were charged under Section 26 of 
1879 t with having druen tlioir tiam through the 
Station without having obtained a “hue cleat [ji 

Claiming to be Lqiopean British subjects they were 
Colonel Pearse, a Justice of the Peace, District Jloff*® 
Jlysore 

, J c J 

• Appeal S9 of 1&83 a^mst tho eontenco of liientenant tolone ^ 
District Magistrate and Jastice of the Peace of Jlysore m Cas® 

Calendir for 1882 tj 

+ If any Railway eerra t m the disci arga of hi» doty ei danF®^ 

any person— *,m 1 stid not 

(a) by dieobeyiog arv general rule sanctioned and pnbli* 
in the manner preaenbed by Section 8 • of 

tb) by disobeying any rule or order not . 1,9 term' 

rnlos aforeeiid and which auch servont was boon T 
his employmeut to obey and of which be had notiO i ° 

(e) by any ra*’* oromusioo, ^ jv.H 

he .1.11 be p.»«l •'i ”7, 

yem., or rrlth fie« "“r 
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The pnsonois *10111111011 th it they liid disobeyed tho mlo iihicli ^ 

required them to obtain a I'nttt.ii aiitboiity from the station seddons 
tnasttr before Uavuig tho *;t*ition 

Having been con\ icted and sentenced to tno inoiitlisi’ ngoious 
imprisonment thej ipptaled to tin High Court on tho grounds— 

(1) that had the} applied foi i coitificatc they must have got 

one as the station mister was ignorant of tho fact that 
the line was not clear, 

( 2 ) th it tho ^v^lgoD had been ordered to bo left in a siding, 

and the accident was caused by this oidcr being 
disobeyed , 

( 3 ) that the rule was ncvei enforced, ami on this occasion tho 

station ma«tei had given oial permitotoji to j rocecd past 
the station unclei tho impiossion tb vt tho lino was cleni 
Jlr JohuitoM for the Appellants 
Mr ZIruaJ iln Aijyar foi tho Govormnent of Mysoie 
The Court (TciNbi.;CJ <tnd Kinkersiev, J) delivered tho 
following 

JcDOMiNi —It IS shown that, by a goiieial lulo sanctioned and 
notified as required by laiN the guard and ui iver of a ballast trai ti 
should, on a line norked on tho block system ^^top tho tram at i 
Btatjonand should not lea vo tho j-iatiow til) tho gw ird has reccned 
from the station master vnd delivered to the driver a line cleat * 
certificate 

It is also shown that on the 27 tli Octobei the ippellantb 
disobo}td that rule, and it cannot be d ubUd that by 'O doing 
the} endangered tho safety of perbOns using the lailway between 

the Senngapatam and Trench Rocks Station'' 

It IS no answer to the charge that the rulo had been habitually 
broken, if tho evidence as to the disregard ol it is reliable, nor 
I's it any answer to the charge that obedience to the rule would 
possib!} not ha> e prevented the accident •which occurred Tho 
appt'llants are lublo to coii'iction not b> reison of ccii«equi.nces 
directly referable to their default, bat by reason of the dan.'tr 
or risk which it entails The sentences aro not uureasonibl} 
sei ere 

The appeal ts (hsim^seJ 
Oideied accordingl} 


110 
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CBI&IINAL rjlOSEODTION. 


The Indian Law Reports, Vol. VL (Allahabad) Series, 
Page 248. 

CKIMINAL REVISIONAL. 

Befoie Mr. Justice Oldfield. 

QUEKN EMPRESS 

V. 

NAND KISHORE 

Jd ZLVofiatX) (Petal Oode). Section 30f (a)-Canitng tJeath 6y-i rasher 
Mareb.S veghseutact 

N, a borvint of a llailwa; Oompao}, cJiarged iritU moving senio true s 

1)7 coolies on an incline, disoharged tins doty negligently, and in cons®* 
quenco lost control of ilie trucks Under h»s orders one of the coo « 
attempted to stop tho trucks, and was killed m such attempt. 

ffeld, that N had caused the coolie’s death by his negligence, within the 
meaning of Section 304 (a) of the Fenal Code 
Tnis was an application for rovision, under Section 439 of 
Criminal Procedure Code of the order of Mr W. R 
Magistrate of the Muttra District, dated tho 23rd October » 
convicting tho applicant under Section 304 (o) of the n 
Pen il Code, and of tho Appellate order of Mr. J. C. hBoro > 
Sessions Judge of Agra, atHrmmg that order. 

The facts of this case are set out in the Judgment of the Co 
Mr S Ntbett, for the Petitioner 
The Junior Government Pleader (Babji Du aria Nath ) 
for tho Crow ii 

The Court delivered the following Judgment — ^ 

OtDFiBLD, J. — Tho facts proved are, that the Petitioni.r, 
was a sub-storekeeper at the Muttra Station on the 
llathras Railway, was in cliarge of 6 trucks to conve} ^ 
across the nvor. Outlie lino leading to the bridge t 
steep incline, and iii dinegard of tho evphtit instructiopa^^ 
him he carried out tlit dntj with neghgonce, m J|o,rr<l 

uncouple the trucks so as to convoy them siogb> 
them to bo sent down tho incline coupkd together, on 
insutBciont number of coolies in charge of them, ao 
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ropes necessary to hold tJiem back m going down the incline In 
consequence, they got out of conkiol, and in their course one of 
the coolies, who, under orders, of the Petitioner was endeai ounug 
to stop them, slipped under the wheels, and was iim ovei and 
killed 

The petitioner was convicted under Section S04 (o) of the 
Indian Penal Code 

There is no doubt that lie has committed a rash and negligent 
act in the conveyance of the trucks, and the only question which 
can arise is whether, in the terms of the section he can be said 
to have caused the coolie’s death by his negligent act 

It was contended that the man’s death ivas rather caused by 
his own set, in attempting to stop the trucks, and by the acci- 
dent m slipping in the attempt, tlian by the negligence of the 
Petitioner in sending the cracks along the land without sufficient 
precaution being taken But the contention has no force Had 
the deceased m part contributed his own death by his negligence, 
that circumstance iiould not exonerate the petitioner from the 
consequences of his negligent act, see Bnssell on Crimes, 4th ed , 
"Vol l,pp 817 and 871, whore aboatoverloaded with p isseugers 
had upset, if the passengers had remained seattrd the accident 
would not have happened Wii uaus J, held that “ if the circum- 
stance of the pas^enguTS jumping up really caused the accident, 
the overloading of the boat was immediately productive of shell 
aiesult and that the prisoner is auswei able, for he should hive 
contemplated the danger of such a thing happening " 

The case Loie against the Petitioner is stronger, for the de- 
ceased met his death in the discharge of his duty and m obedience 
to the order of the Petitioner m an endeavour to stop the ♦’•ucks 
and present tlie consequences resulting from the Petitioner’s 
negligence Under the circumstances, the Petitioner must be 
held to ha\e caused the death of the deceased by hi«< negligent 
act in allowing the trucks to go down tho line uithout proper 
prec lution Tho potition is dismissed 
-Ipphca/mn refused 


Quceo 

Empress 
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ontMWAr. MosEomioO. 


]690 
June, SO 


In the Chief Court of the Punjah. 

ciirariNAL revision 


^ Befoie Justice F, P. Beacltcrojt. 

FAZATj SHAH (Accosfd), Petitionkr 

V. 

THE* EMPRESS, Respondent.* 

ArIio» Acl, ij: !)/■ I#<I0 Selim 101 (f,)~DiMeiliiiia e/ Oiiitml 

llnl» i24o (o )— — Train not under eonlroU 
riie accused, the dmer of a triio, oo approaching tbo distant signal of 
a station, saw that it w»e a^jaiost liiiu , the facing points of tlio lino O” 
mIjicIi a goods tram wtq nt the time wan liOO jards from the distant ’ 
the driver failed to slop his tram and collided vrith the goods train « n 
it was crossing the facing points 

Seld, that the n^’cii^ed might have stopped hi« tram short of the ^ 
points, that hia inability to do ‘•o was due to his not liaiingh''***"'”' 
control withui the meaning of (leneral Rule 2*5 (a), nnd thnt he J 
floquently guiltj of ail olTeiuo under Sec l‘’l (a) of the Indini* 

Act 18’30 

For Petitioner — JIfr Rroitne, Pleidov 
Tor RLspondoiit— -Ratfway Itispeefor of Pohec 
PEiiaioN for revision, under bectiou 435 of Act X of 3SS-, , 

order of R Sykes, Esquire, Mn^istrate, first cl'iss, L'lkoro, * 

30tti June IS90 ^ 

JoDQJiLNT — The petitioner has been conMctcd and 
imdLr Section 101 (a) of the Railway Act for ilisobejingg^^'^^^ 
rnl( s, 2 14, 245 (a) lu.I 265, to ono moiitli's rigorous impn-onnicn ^ 
24t foibiils a driver passing thiougli facing points at a '‘P 
I xcceding 10 miles per hour ^ 

215 («) s lys th It dnveis are not to dopond upon 
issistaticc 111 jnillmg up trams, more particular!} ^ 

only one brakc-i m “Diivors must enter stations "i > 
trams full) under control ” 


•Suit Csie 973 of 1890 
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Section 2G5. — ‘^Driveis ■vvitb titins must run witLni the limits la/dl RhaL 
of speed fixed fen tlie section of the line upon which they aio 
running** impriss 

As regal ds the latter rule, I do not hnd that there is any evi- 
dence on the record to show at what time the tiam left Rokan- 
mH, and the eiideiice as to the time of its ainval at Raewmd is 
not satisfactory It is said to have armed at 6 15, an ohMOug 
iinpossdnlity, if it left RoLaiiwal i at the proper time G 7, the dis 
tance being 8 miles As legards rule 24 1 — the collision occurred 
at the facing points, and I am nnable to find in} reliable evidence 
to sbow at what pace, the tram was then goiug Possibl},it was 
leas than ten miles an hour as thev aie close to the station and the 
platform where the tram had to driw up 

Ibo real question seems to be wbell ei the accused was enteiiug 
the station with Ins tram fully under Ins c mti 1 m itliin tlio mean 
tng of rule 245 (a) 

lie admits that when he came do e to the Distant signal it 
was raised against him Now ovio if tint •■igiial had been lower 
ed to all right at the time when ho fii'<t saw it, it should have 
been acccjited b} him as a c inlion sign d— t nlo 71 (/ ), winch is 
equivalent to an order In go slowly 

It he had dom this, thoie would line been no dilhculty m 
f-topping the tiain before he airived at tlu faiing points whn-h 
aro a cle ir 600 }aids fi m the distint signxl lit alleges tint 
herexerstil tho motion of Ins engine and turned tho lexer 
bach 'liiere Is no reason illigel f i these steps not bung 

effoctinl 

Ah I have said bef le tbi u is no reliable dm ct i xidenco to the 
pace at which the ti iin w is biou>lit m Rut the x eiy fact f a 
colliHion having occiineil at a p nnt said to be oO }aul'. from the 
platform xvhere tlie tram w vs to be diawn up shows that thetrmi 
w IS not under his control It is impossibU to suppo e tli it he did 
not sec tlio luggigt ti nn ivith xxhich he tollnled, and thi re can be 
no reason why ht should not Iiaxi topped Ins o mi tram, had it 
been under hi> c ntrol short of the favmg point which tho big 
gago trim was crossing at tlio turn of tho toUisi n Its eiii'clear 
that had it boon, ho c ould h tx e st pp« 1 it iiuh pi mlontlv of the aitl 
of tho gii vrds on his ti im, i thcrwisi v rule liLi 245 (a) tould not 
have been dnwn up 
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Fazal^Shah I Come, tlierefore, to the same conclusion as the Magistrate, that 

Tbe ^ hatever be the faults of the staff of the station, the accused wight 
Ei^s« ha\o stopped his tiam abort of the facing points, and that hisin* 
ability to do so arose from hia not having his tram under control 
The piiTUshment inAioted was one month’s rigorous imprison* 
meiit I do not look ttpon this as over-severe, considering the 
great actual damage to property which baa occurred, and the 
possible loss of human life from careless driving. 

Tile petition is rejected. 


In the High Court of N. W. Provinces. 


BefoiG iho Sonom ahh Sit John Chief JuslUCf 

and the Uonoaiahle F. Blair, JnHicr. 

THE EUPRKSS 

V, 

0 C. BHATfACHARJl and PURAN 

Indian Haihiatjg Act, IX of 18%, Seetton 101— Ocnerol iJide 151— 

* f’/ duty by Matter onil ime Jemadar-^Pointa niilueltl 

A passeuger tiaiti was staiulingoo tUcst-ition platform line and n 
ing goods tram 'jlinutd have the stution bj means of a s"linB ’ 

undur Rule 151 of the Genenvl RiiIoh it was the duty of the Stahol 
^fasttr to see that the facing points were sceuidi locked before allo'^**’^ 
a tram to tome on into the Stition, tliq Station Ifistor failed ii> sue 
duty Und the rjinc. Jeinutlar not having locked the facing points the R 
tram nil into the station platform hue md colluleJ with the 
tram 

Held that the Stahon Master had been guilty of gross negliR*”^ 
thereby causun; the accident that the Line Jemadar was gmltj of ' 
gtnee to ft le'-s degree, ntid that each hid cominitted tin oiTcfce oo e 
Section 101 of the Indian Bailnnys Act, IhOO 
JuDOMENT of the Lowir Court Tins inn case of roll'll!,' 

V Mils, when on dut), enduigertiig the lives of some person or 
persons by tv imgligtmt ouusstoti under Section 101 of the To 
Rail" a) Act Thu ntain facta of tbo case vrlnch aro iin‘hsp“ i** 
aro as follows ; — 

On tlio night of Oecenilier Grd, tbe No 3 Up Jlirc*! 

Sliali;fanj St ttion of tbo Oudb and Rolnlhand lladwa) 
fixed tune, namely ll-2i i m 'Ihe Uo"n Goods No 
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this tmm at the Sh’iliginj Stition It is due 'll 11 43 p it As 
the pissengcr tram is on the stition platfoim Ime (there is only 
one platform at Shahgauj) the goods tram runs on to the station 0 
siding, and (ho facing points (o the Noitli, which aie, as a rule? 
kept locked for trams coming into the btition plitfoim line had 
to be unlocked and again locked over for the siding line This, 
however, was not done on the night m question and consequently 
the goods tram catno on to the station hue and collided with the 
passenger tram winch nns standing in the station The cow 
catchers of the engine's were broken and one or t«o passengers 
were shaken, but Mith thoso oxctptioiib no other damage was 
fortunately can. ed 

There also seeras to be no doubt that tlic fetatnn Slaster or 
the Line Jemadar ja tho person responsible for the iccident, and 
the^ naturally throw tho blame on on© anolbor fhe Station 
Hlaster accused that he had I'uran jcroad ir called nhen the pas 
senger tram left Kheta Sarni, and that lio gave him the key of 
the h»orth points to unlock them for the goods tr un that lio pro 
ceeded to tho points and returned tho key in / or 8 minutes say- 
ing they were all right Farther, that Piiran then returned to 
the points with a light and remaiuod there till the goods train 
arrived. He further says that ho saw the green light at the points 
before ordering the station semaphore to be lowered The 
Station hlaster cannot ospHm Low the points becime locked for 
the station line when they had boon locked for the siding line 
On the other hand, Puran Jemadar sajs ho was never called on 
the night in question and that he did not awake till the goods 
tram engine whistled, and that when he dressed and came on to 
the platform arriving there just before the collision Several 
Witnesses corroborate the Station Master's statement but all are 
under him more or less, eacept the engine driver of the goods 
tram There are four witnesses unconnected with the station, 
and except fllabi Baksli, the driver of the goods train, the evi- 
dence of all IS against the station master Illahi Baksh says he 
saw a green light at the points, and when the collision took 
place, he saw a man running away who said " iJoni Ham li/a 
ghazahhna” I certiinl> ittacli more importanco to the state- 
ments o£ the guard and the driver of the passenger trim and 
according to their evidence the station master never satisfied 
himself that the points were all right before ordering the signal 
to be low (.red , m fact, ho never left his office Tho dnver Norris 
certainly says ho saw tho jciandar Pnian after tho collision 


Ihe 

> mpr«88 
C Bhatta 




S80 


CrililNAr PROSECUTION. 


The coming from tlie goods shod, bnt I do not attach very much im 
Empreea portanco to this statement, \b I expect that after the collision 
J c Bhatta thoro was a good deal of confnsion and in tho dark, too it is hard 
^Puran***^ to saj what happened 


Moreover, according to mlo 151 (o) tlie Station Master must 
poisonally lock ovory pan of facing points at intermediate 
stations The Station Mastoi, howeaoi, urges that this rule is 
modified by rule {/), uhich says that at stations i\heroa line 
yomadar is kept, the Station Master must obtain the keys of all 
the points in the yaid over which tho tram is to pass from tl o 
line jemadar, and keep them on Ins poison before line clear is 
handed to the guard foi an outgoing tiain, or tho signal is 
lowered foi an incoming tiam It certainly ippears that at 
Shahgaii] the points ate not always looked by tho Station blaster 
The railway authorities contend that ho is bound to lock all 
facing points but ho need not himself lock tiailing points fJio 
matiLi IS not (juito cloir, but it is the duty of the Station Master 


to SCO that facing points arc sccuicly locked before illowin^f' 
tram to come on He ccitainly ntaciwintto tl o north points 
and I do not believe he loft the office to see if any light woa 
oxhibited there Ho tool e\ery thing for granted and inferred 
that the line jemadai w vs doing liis duty ns usual Probably 
the absence of tho signalman may account for some of his iiegh 
genco I accordingly come to the conclusion tint the S ation 

ilistci did by his gro s neghgonco cause the ncci lent which » 

course might laatbeon serious As to Pin m joinuhr tlipro is 

no doubt that he ought to liavo boon present w litn these ordi- 
nary ti uii& arrived and should h ivo mide arrangciuonts folc 
aw akeiied He soem« however, to have always been taking rc t 
at this time and to have been tailed by some one, and consi er 
mg his long hours ho was certainly entitled to some rc t 
cinnot therefore acquit him altogether, but considering hts IcnP 
and good service I do not think a sov ere punishment i” c** 
for, especially as he may too bo punished departraentally 
to the St itioii Miksti r, he admits th it ho has been fined 
for causing a donilmvnt It is urge 1 by his Counsel that ^ 
was very hard worked and liardiy got any continuous 
also that not iiiuch damage was caused by the acci lent ^ 
latter point I fail to see' why tin '•entt nee should b 
this happy circuiiistanco was qiiito indoj endorit of the i- 
■Master. As to his work, thoro is no doubt that it is 
tmnous It must liow ev tr, bo romcuibored that tho safety ' 
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pnblic IS in the Innds of rTrilmj officials, tspetially Stition The 
Jlastors, and that if stiious notice is not tikouof all lets of I'mrrPM 

negligence, serious results will follow I accordingly find both O C Bhatta 
acciiced guilti as charged under Section 101 of the Indian Hail ''pnran"'^ 
ways Act, and sentence 0 C Bhattacharji to one month s simple — 
impri«onment and a fine of IK 100 or one inontii’s additional, 
and Paran jeniadir to a fine of Rs 10 oi 15 days’ simple im 
pnsonment 

On the case being referred to the Fligli Court of North-West- 
ern ProMticos by the Sessions Judge of Taiinpur, tlio following 
Judgment was delivered on 2nd May 1892 — 

All casos of criminal negligence aro cases of degree Although 
wo might ha\o sentenced Pnriii to i period of imprisonment if 
Wo had been trying him in the fiist instance, still we think it 
better not to intorforo with the discretion of the Magistiato as 
tho eridenco docs not clearly prove a case of gross and very 
culpable negligence against Piiran llio rule is discharged. 

Tho record may bt rctumed 

In the Chief Court of the Punjab. 

CUISriNAL KEVISION 

Befoie Sir Mcrcdyth Plowdent Jvdge, 

THE CROWN 

V 

1 A1 ] U, Accusing 

Inltnn JlatU i lA. n/ IS'K), Seehon 101 — N’e^het of duty by jsg- 
jnte man — nuJure to lover eiynal ai d ope > gale September 7. 

The duties of die ecca^ed, a g^teinsa k<v»* to *«e ihst die laiops on a 
Semaphore Signal near n gate were properly lighted, and to lower the 
signal and open the gates when he heard a train cotneug The accused 
being asleep on the approach of attain hiiled to lower the signal or to 
open the gates and the dnier of the tram disregarding the fact of the 
Signal being against him proceeded and crashed througli the closed gates 
Held that irrespective of tl e quc«tioti of the liahillily of the driver 
through proteeding while ll c signal was agnm t Inm the collision 
between the trnm and the closed gat« s was due solely to the neglect of the 
gitcman wl o wis asleep on duty, and that 1e was rigl tly convicted 
under bection 101 of tl o It diaii Hallways Act lfc*^0 

• Suit ho 1301 of ISC'*, reported by P D Acnvw, Ptq , District Magu 
irate, Delhi 

111 
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ORIMINAL PfiOSIOOTION 


Crown 

Fattu 


Toe facts of this ciso are is follows — 

The driver of 1 night train on tho Rajputaui-Milwi 
Railway ran through a closed gate, winch was m accused s 
charge at the time, while tho accused himself was asleep on 
duty 

The accused, on conviction hy Rai Bahadur Piyari hal; 
exercising the powers of a Magistrate of the fiist class m tl'o 
Delhi District, was sentenced, by order dated 28rd June 1892, 
under Section lOl of the Railway Act, IX! of 1890, to piy 
fine of Rupees fifty (50), or to suffer three months’ rigorous 
imprisonment in default 

Tlio proceedings are forwarded for revision on tho following 
grounds — 

I Baon Jlohindro Lai Glioso, who conducted thopioscctition 
on behalf of tho railway authorities, acted without tlic 
sinction of his superior officers, and misieprcsented to Ho 
jr igistrato the duties of a gatcroan, which are merely to seo 
limps pioporly lighted and to lower his signal and opou 
gates when he bears a tram coming 

II The gate, of which accused wns m charge, is protctteil 
on each side by a semaphoio signal tho arm of wliicli i»'‘* 
bo lowered before a driver is entitled to pass by day The siwo 
lever winch works the arm al«K) works a spoctaclo in front o n 
lamp for use b} niglit which shows a red light when the aroi is 
up and a green light when the arm is lowered After passing 
tho signal the driver at night would see a rod light in tho cti* ^ 
of the line on the gate, it closed, nnd a white light on the 

if open to tho railway Had tho driver stopped his trim m 
lie saw tho signals against him, as he was bound to do ^ 
railway rules, tbeio would have been no accident and on/ 
short delay would have been necessary 

III Tho fault m my opinion, lay with tho driver 

tho gatoman, tlio convirtion against whom •‘liould be iiU!* ’ 
and the fine refunded 


Order of th^ CJ wf foiirf — j 

After lending tho cvidtiico of Balm Molnndru Lai t'h 
cannot find that ho gave any eiidenre as to the *^**^*'^|(j , te 
gatekeeper, so far as the record shows, ami I am at a 
understand upon wh it basts the allegation that ho misripr^ 
to tho Afagistrato tho duties of a gatomar, is founded 
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The (!nty of a gnteinan is now described, on the authority of 
the IIrocati\e Ijngincer of tho Riilwiy, who Ins furnished 
tins roferonco, to bo “ to slo his limps proporlj lighted md to 
lower his signal md open )ijs gates when he hrars n ^rni» coining ” 
The Magistrate has found tint the acensed, i gatennn, being 
isleep on duty did not open his gates when a train was coming, 
and that the accused was therefore negligent on duty, md that 
the Ea*'ety of hiimin beings wis thereby put in dinger, md he 
holds that the iccnscd is not free from responsibility, because 
the engine driver also neglected to stop his ham before reaching 
the gite 

A railway '^eivant — and i gatekeeper is sneh, — who when on 
duty endangers the safety of any person by any negligent 
omission, commits an offence punishable under Section 101 of 
the Hallway Act, 1890 

The conviction is right, unless it can be held that there is 
no evidence that the ondangenng of safety wis the consequence 
ol the gatelceeper’s neghgonce 

But it IS clear to my mind that this cannot be held Tho 
iinmednte emso of the danger to personal safety was tho 
collision betweeo the tiain and the closed gites The odiciont 
causes of this collision were two, viz tho contiiniance of tho 
trim ill Its course, notwithstanding the signals being against 
it, md the closed condition of the gates Tho collision would 
hive been imposMblo, in spite of tho diiver s omission to stop 
tho trim, if the gates had been opened is they ought to hive 
been 1 hat the) weio not opened wis due solely to the neglect 
of the gitemm, who was asleep on duty 

There is no djiricuU) to my mind, m accepting tho view that, 
on the ficts found, both the gatekeeper and tliediiver tmglit 
bo within the reach of Section 101, the former b) reason of 
not having tho gates open before in approaching trim, tho 
littei b) not stopping the train short of tliL closed gates At 
present, I am concerned onl) with the giteiinn who«o 
coin iction b} tho Migistnto appears to bo wimnted by law on 
tho ficts found 

It IS not clear whether rev mon is also sought on the ground 
that this prosecution instituted bj the Babii, an Inspi i tor of tho 
Hngineoring Depirtmout, had not been suctioned b) his 
superior ollicois No such sanction is r qiimto under tho 
Hailway Act or tho Criinmal Piocedure Lode Ihe due 


Fattn 



CBIUINAL mOSECUTlON. 


Gtovrn 

FaUu 


1692 
Sept . 12. 


diVc&argo by a yatlway servant of a duty on vhjch the >;'ifetyol 
persons nsmg a railway any dep&nd^ is a nntter of public 
coTicera rather ihan of mere departmental discipline; and it is 
not apparent tiiiy departmeatal sanction fo a prosecution for 
breai^li of the duty should he requisite. 

Tho coiuiction will accoidingly he maintained. 


Weir’s Deports, Page 869. 


In the Bigb Court of Madras. 


CHIMINAL HKVISION. 


Before Sir A. J. fW/tVs, Xi! , OX ancr iramf^ci/* 
ArrASAWHtT, AccvBrD 
Cabi No. 326 oi 1S[)2. 

/tirfiaii ^nihfct»/a Ac/. T\ oj 15')0. Setlion lOI— Pcnci’ 

aj<iin$t titjnaU ihroufjh fles<*<l gHle$ ^ 

AC(?a«ed ivbo w 19 tfto di ivt 1 of a Goods tram 1 an Ins ftt full 
ir/C2i danger signals against him throwgii a dosed galu ( 

cH/td nmlcr .^oction IQl of tlip Art, but was disohargcd *ni 1'® S 
thit 1/ was not s/iown Ifa »t b« endangered t)>e s ifrtF nf Anv jwr'on 
■Bela, tiiflt tlio acixinttal must bo Act aside, 

ftcTcasod rndangiced tin safety at least of Jumsclf nfJ lb*' clli‘‘r 

in (be Goods tram 

0/fDEE,—rho Deputy jMagistfito wai cte'irl^ m error in 

that oven if the accused neglected )«« i)uD 

/u/1 ‘speed « ith ({anger signuls against him through a closei ^ 

iio cinmit be I inivicted under Sittioii 101 of the 

In cause »l !•» Juii show u that ho t lulangt’roil 

p(‘f‘(Oii. Such an ut ceitamly endangcreil the -afoty f 

unti the r'tfmr prrsouH m tlio tram, tir.the *1"* 

GuqnIv The c isc quo(« d from the NortlwWest IVevhict < “ f* 
is not in point. 

\Vc must fU’t nstdo the order of disohnrgo und dirc^^ 
Depitl^ }ijngi«trat(' 1 1 proceed according to luw. 
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In the High Court of Judicature at Madras. 


Before the Uononuihh Si) Aithia J. H Gollin<f, Kf., 

Chief thistice and the llonouiahlc Mr. Justice Par! tr. 

THC ACTING GOVERNMCNT TLCADEIt AND PUhUC 
PROSECUTOR, AprsLiANT,* 
v. 

J. BliNTLUY AM) JlUNISAWilY, (Accussn) Ri'SioNmJNis 

Jufinn Rnlrayi Art, JX of 19*0, Siclioii lOl-Disobahruce of }hih» ni I 

»i-gUet of ihitij hy Dr\itrn»d Galfleeftr. Oetiber 4 

The I't acca'ed wis the Pnverof a Good'i tram the Jnd iccu«ed 
was a (latokeepent a lerel crossmg oml his duty was to wxrn tlie station 
by nil eUctrie bell when a tnin was in sight and. on recemne eertwn 
av^iala team the atatioti, tciloweithe signal near the level crossing to 
permit the ti iin to enter the station owing to the ii d accused being 
asliep, or for some othoi reason, hcomilled to warn tho fetation of the 
approach of a train or to hiwei the signal ncu the lerel ciossing oi to 
open tho lerel crossing gates, and the 1st accused mglecting t ob«eive 
the danger signal at the lei el crossing and coming on at an o\eessi>e 
spcpd, ran thiongh and sraisbeil the level crossing gitea 
ITflil that both the accused were guilty of an offence undei Section 101 
of the Indian Railways Act 18 '0 

Counsel for the 1st accused — Mr 77 Norton 
Tnts appeal ooinincj on for hiaring on Wedimaday, the IJth 
September 1892. Upon peiuamg tho Petition of Appeal and 
tho record of the proceedings m the above and upon hoaiin^ 
tho aic'uments of tlib appellant and of Mr B Noi ton, Counsel 
for the Iwt .accusod, and upon licanng^fhe Jnd accused in porson , 
and tlio case having stood over for considi ration till this daj , 
th( Court delivered tho following 

JuDOHi-NT. — This IS an appeil bj Government against an 
acquittal by tho Special 2nd Class Magistrate of Chinglepnt 
under Section 101, Clause (c), of thi Railwiy Act, IX of 1890 
Tho 1st accused was tho Diiver of i Goods tram due at Cliingle- 
piit Station from Madras at 8 a m,, on October IRth, 1891 Tho 

• Crimiiial Appnl No 210 of 18 >2 acsiast the Judgment of ncqiiittal pjiseJ 
on the aicu^cd f.i Calenaar Case No 29 of lh9J, on the bJe of tho bpecial 2nd 
Class Usgietrate of Chinglepat Talafc 
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Actiisj 2nd nccn«;ed IS tlio gitokeeper it the level crossing at the Fort 
iie^iVrand gates nt Chinglepnt neai the Bastion semaphore, wlioso 

Public duty it nas on the approach of tho train to wain the station by 
Prosecutor olectiic bell that the tram \v is in sight, and then on the 
J Beattey lowering ol the platform and repeating semaphores by tho 
Inni8i«my at the Station to open the gates and then lowei tho 

— “ Bastion semaphoio to peimit the tram to come m 

1 he case for the prosecution is that on the night in (jiie^tion 
aftei the gatekeeper (2nd accased) had been warned from the 
station that the tiain had left Singapernmalkovil, and had ic 
kuowlcdged that warning ha went to sleep and neglected to 
watch for the tram wain the station and open the gates or loiter 
the Bistion semaphore to let the train in, and that tlio driver 
(1st accused) impio| erly passed the Bastion semaphore iihile it 
showed the red (danger) signal and coming upafc excessive sjoed 
lan tliroiigli and smashed the gates at the level crossing 

Ihe Snb hfagistrato acquitted the 2nd accused on thegroiml 
that no one h nl seen him asleep and tliat it was improbihle 1 1 * 
would ha\o gone to sleep aftei he knew that tho train had left 
Singapernmalkovil Uhe 1st accused was acquitted as tie 
Magistiate doubted whether tho Bastion semaphore showed tie 
d iligor signal wfien tho tram passed it IIo further held tl at 
o\en assuming there had been rashness and negligence no ones 
safoti had been omlangorod 

e are of opinion that tho Sub Magistrate’s flniling^j both on 
the law an i ou tlio facts, aie iibaiird Jroranilwai ilniortf 
pass a dangci sign il and go ou nhtn the lino is not clear mu'^t 
noiessarily tiiHiigor the lives of all persons crossing thelme 
as well as tli >o of persi ii« m the tram, bile tho conduct of the 
gattkoepn m going to sleep and omitting to open tl 
caused similar dangei 

As to tlie facts tin ro is oacrwlielining evidence tliat the gate* 
koepir admit led oioi ind oiir again after the accident laciirre* 
that ho had gone to sleep, and not only this, hut he 
sfah meiit III writing to that offitt on October IStli, JbOI ' 
ajipeartd btfoio tis on llio njipoal and di nud these adini«« en< 
assigning as an ovciiso for not leasing Ins lodge tl at it w* '* 

wot and rimy night and ho did not like to go out te opiH t c 

gato-> 'Iho negligent is the same in citlitr ca*-! 

As regards tin dniortliin apjw ars to ns to h' oicrwl 

evideuco that tho B istioii seimj lioro showed the ilang'-V 


KAILW AT SFr\ 4MS ^ND^NOJ RING Till SAFETT OF W PSONS. 887 


It vras still RtaTi<Img at ‘danger” after tlie accident, and as the Acin g 
g itekecper clearl) did not leave Ins lodge to low or the sign il the ^ |e^°eVind 
eMdence must bo accepted 'lo the contrary Jhtio is only the Piblc 
statement of tho drner him elf and the evidence of the two 
hromen on his engine, — all of whom have their own coudiiet to J Bentley 
eiculpale 

At tho hearing of the appeal womtimitod onr opinion that 
both accused mast beconaic^cd, but tv t deferred passing sentence 
in order that enquiries might be made about their previous 
character and whether negligence of tl is kind w as of fi e piont 
occurrence on the line were informed tint the Railvvaj 

Company while prosecuting these men had still retained thorn 
in •-ervice, and this notwitlistanding that an appi al w as preferred 
against their acquittal by tho Magistrate It wnsfetitedby 
Mr ‘Norton that the dnv er Itontlcy had been since di nn sod 
and Iiad gone to tht, north of India to seek omplo) ment, but 
that the gatekeeper was still in the service of the Comp my and 
employed at the same lev el crossing wheiethisaccidontocciiricd 
e, therefore, considorcd that some e\planation of tht conduct 
of the Hallway Qonipany was desirable before pas ing intencc 
We are now informed that tho driver lioi tley had been sii or 
seven }ears in the «crvico of tho tompanv and was lately 
promoted from the po't of fitter to that ol dnvtr "We are al o 
informed that accidents of this nature do sometimes occur on 
the South Indian Iladvray through tho rashness of dnveis in 
passing the danger signals The fault is a ver;j seiions ono and 
might cause great dangei to life At the sinie time as tin 
accused appears to have home a good chai xetor n foitii lately 
no great damage occurred and os the Company did to a certain 
extent condone the fault we shall on this ccasion pass a lenient 
sentence and wo direct that the first accused Bentley be kept 
in simple imprisonment for siv weeks 

Hie gatekoepoi Munisawmy is still in the service of the Com 
piuy His neglect though causing danger would not have 
resulted in ill elTects if the dnvei had not passed the Bastion 
semaphi re — but it is clear that either because he went to sleep 
or on account of the rain he shiikol I s duty of opening the 
gxtes foi tho tram Ilis pay is onl\ Rs Speinensem Mo 
sli ill theiefori diiect that ho piy xfneofRs 10 iiid in def uilt 
bo kept in simple inipi isoimient foi 15 ^fifteiii) di)S 
Ordeied accordnighj 
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In the Chief Court of the Punjab 

OlilMINAL REVISION 

Befoic Mi Justice C. A Boo and Mr. JvsIicj- 
A. TT. Siogdon. 

SANT DASS (Accdseij), Fftitionli * 


V. 

Tllb CMPRCSS, RtsiONDFNT 

1891 i’Y<j/‘1890, Scc/iow 101 — Jlrgrea pj tlmy'" 

N< Tcmh r 6 consltlule offence 

1 0 coTi^tituto ati ofTenco oiwlcr S(H:t>on lOl of tlio Ii dian llnilwoys 
IfeOO the ict or disobedience mii«t ilsoif tudaiiRcr tbe safety of pff t"* 
thus wlioi 0 tho nccu''ed bj disobcdioiico of General Ilnl® 23 did not 1 1<" 
self cndiuigcr the safety of auy person but merely f icilitnted a second 
of disohedierico by another person, nlneb did ci dinger sifetj, it ftis 1 c 
lb \t tho accused could not Ijo conrictcd of an olTenco lU'dcr Section 101 o 
tlio Indian Railways Act, 1890 

Tor Petitioner — Bahu K. P Roy, Pleader. 

Koi Respondent — ^Mr Bate^, Jnnior Government AdTOOitP 
JoroMi NT — Tiie fact? found no tint neensod, Sant Dis?, a station 
master, in contravention of Rule 28, acluch requires tliat » i“i- 
clear” messigo shall not bo uiitton out, nliolo or in part, ' 
required, Tfrotc out such a message in hia book. , that tlie iinr<^ 
Liiteriiig the othco during tho station master’s nhscnco foro " 
tho moesago, and started tho tram nnd caused an accident 
On these facts accused has been coniicted under Section 
of Act IS of 1890, and sentenced to fifteen days’ impri®onnicn^ 
nnd Rs. 100 fine. This sentence nas reduced b} tiie Se®s>'^'^ 
Judge to a fine of Rs 50 only 

Revision IS ashed for (I) by iiccu"od, on tliQ 
nccuced’s act, though tochnicnliy n breach of n rule, d'd 
danger tho safety of pn^stngors , (2) by tho Crown, fur tii i" 
ment of sent' iice 

• Criminal Iterlsloi Co*b No 1010 ©f i^oj Petition for re»i»'®“ ^ 

ofP I llABtlf El { PeMion* Jodijf, Moollai HiTuton dalr't ‘t"!* ’ 

atllrmiBB the Ordff of Lola Tikknti I aiagUtra'o let Clan Mooi'" 
let 3tay 18''! 
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Tlio Junior Government Advoente is not pi eparod to resist the 
contention of accused’s Pleader that, if the facts are correctly 
found bj the First Court, accused is not gmlty of an offence 
under Section 101 Bat he urges that the findiHj' ib wrong, 
that the Magistrate should have found that the nic';<5age was 
taken by the Guard from tbo acensea^s tibia with tlio full know- 
ledge and consent of tbo accused, and the conviction should be 
upheld and the original sentence mamtamed or enhanced Ho 
points out the irregularity of the besstons Judge m hparing the 
vppeal without giving notice to tho Head of the accused s Depart- 
ment, and asks that at auy rate the Sessions Judge s order may 
be set aside, and that bo may be duected to re bcir tbo appeal 
after issue of proper notice to the railway anthorities 

We are certainly not pi eparod to grant this last apphcatiou 
for we cannot say that the irregulaiity of tho Sessions Judge 
has cau'od a failaro of justice Had the railway been re 
presented m bis Court, and Counsel for it taken the same view 
of tbo law a*! accepted m this Court, the result would have been 
the entire acquittal of tho accused Tho Sessions Judge could 
not, on the accused’s appeal, have questioned the find ng of fact m 
his favour by tho Jlagistratc If ho cousiderel that finding 
erroncons, his only coursti, in order to set it isidc, would have 
boeu to report the case for revision Had be dono so, the case 
would have come before u«, as it is at prosen* 

As to the finding of the facts by the Magisti ito theie is no 
doubt considerable evidence in support of tho contention for tbo 
prosecution but tliero is also a considerable amount of evidence 
against it Ihe Magistrate has considered this fully and fairly 
to tbo best of bis al dity, and Ins finamg even if open to doubt, 
IS certainly not so clearly improper that we should interlore with 
it on revision 

Accepting the Magistrate’s finding of tho facts we think Ihit 
tbo view of the law put forward by the Pleader for tho accused and 
accepted by the other side is correct The disobedience of 
Rule 28 by thonccu«ed did not itself endanger the afety of auy 
person , it merely facilitated a second disobedience by mother 
pcison, which did oiidangi r safety we think th it ti constitute 
an offcnco under 'section 101 the act or disobedienio mist itself 
endanger safety If we wen to hold otheiwi o and to admit 
tbo doctrine of coiistructi\e or contnbutoiy uoglig u o, il would 
bo dilTicult to say where wo could stop A 1 i\iie s of super 
vision on the part of superior authontua sml for instance 
112 
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*13 permitted Rule 28 to be habitu'illy disregarded m practice, 
might be held to be an offence under Section 101 It appears 
to us to Lave been, and to have properly been, the intention of 
the Legislature to male only those acts or omissions offences 
which’themselvea led to or might lead to certain serioos results, 
and to lea\o all subsidiary acts or omissions to bo dealt with 
departmentally Under these circumstaoce wo set aside (he 
conviction, and acquit tlie accused 


In the Chief Court of the Punjab 

CRBUNAL REVISION. 

Before Mr. Justice 0 A Boe and Mr. Justice 
A IK Stogdon. 

HAKUMAT RAI (Accused), pKiirioNEB* 

V. 

THE EMPRESS, Respondent 

Indian nailitayi Act IX of 1890, Section lOl^Vegrcee/ danger neceisary 
to conetitute offence 

A point Jemadir, irhoao duty it was to close and lock certain pomW 
failed to do so 

Held that the accused a Station Mastc", though he might bo clep 
mentally liable for not having nseertamed tint tho point Jemalar 
performed his duties did not by such omission commit nay elffrice 
under bcction 10l of the Indian Bailways Act 1890 
t or Petitioner —Lala Lajpal i?o», Pleader 
JoDGSTENT — -"IVe aro of opinion that the man who endangered the 
safety of the travelling public by not properly closing and 1 c 
ing tlio points was Buddlin, Jarandar, whoso duty it was to c e 
tho points Tho station master may be departinentally Imhl® er 
not having iBCortained tint Buddhu lind performed lu3 ' 
but ho did not commit mj offonco punislnblo under Section ^ ^ 
of tho Riihiay Act The caso is in many respects ^ 

Criminal Roiision Case No J0J9 of 1804 decided b} thi^ 1 
on tlio 5th Noi ember last "Wo sot aside tho coniiction 
Bontonco, and direct that Ilnkumat Rai bo dischargi-d r® 
custody 

♦ Cnm nal Uetlmon riv»» No IpSG ol 1R''1 tor rovii^onof t*'* rtn 

0 0 Putrict SlaputriU-, UmboHik d»t«-d 10 th j 

fci^ tho oH'‘r of S IUkiito** I ar] , itrato 1 Claw tw *■ 

tilh Noremlkcr 169t ,co irirttni, tho acciurtl 
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In the Chief Court of the Punjab. 

APPELLATE CEDHINAL. 

Before Mr, Justice C- A. Eoe and 
Mr, Justice P. G, Gkatteiji. 

JOSEPH DOLBEN (Accosbd), Appsllani* 

V. 

THE EMPRESS, Respondent 

Indian Railtrayt Act, IX of 1890, Section 101 (b)— Breach of svbsidiarij nth 

— Driver uncoupling engine— Collmon 
The Accused, the driver of a ballast traio ataodiDg in a staCiOB, caused 
his breman to uncouple tbe engine, lo consequence of which the ballast 
tram started down the line aod overtuok. and ran into a mail tram, 
causing the loss of two lives and considerable damage to propcit>, 
the act of uncoupling the engine under such circumstances amounted to 
a breach of ooe of the Subsidmrj Rules of the N. W Railway published 
in that Hailiraj s ^Y'orklJ 1 g Time Table 
iTeld, thabtbc accused was guilt; of an oSeuce under Section lul (2)} 
of the Indian Railways Act, 1B9C 

For Appellant —Mr Herbert, Pleader 
For Respondent.— ilr. Bates, Officiating Jnnioi Government 
Advocate. 

JoDOMENT.— The admitted facts are that a ballast tiam of the 
engine of which Joseph Dolbcn, accused, was dm er, was standing 
at the Shdl ibagh Station from 12-J5 to 1-25 On October 6th on 
an inclmo of 1 in 40, waiting for the Up-mail to pass , that as soon 
as it had passed the accused nneonphd his engine, that ic, caused 
his fireman to do so in order to get water, and the consequence 
of this act was that the ballast tram started down tbo gradient, 
overtook and ran into the mail train some two aud a half miles 
from the station, and that the result of the collision was tho loss 
of tw 0 In cs, and damage to properly to the extent of some 
50,000 Rupees. 

The accused has been tried and comictcd by tbo Sissions 
Judge, Quetta, with the aid of three European asses-jors for an 

• Criminal Appial No 625 of 1S94 against th« order of Major Q OAlNsroai, 
Dbtcict Magistrate and Sossions Judge, Quetta, datea tbo SStli Octobot ISO I 
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ofFence under Section 101 clause (c) of the Indian Eadwaj Act, 
on the ground that his act of uncoupling his engine was a breach 
of rule VI of Section 19 of the Working Time Table which came 
into force on let October 1894, nnd also a rash anil nogli 
gent act Ho has been sentenced to sir months rigoroa'. 
imprisonment 


It has been hrged at the cominoncemont of the appeal that the 
accused has not had a fan and impartial trial Sut we see no 
loason for supposing this It is tine that the accused named two 
witnesses on October 23rd and that the Court did not take anv 
stops to secure their attendance But accused never asked it to 
do so 01 m ulo an^ objection at the close of the tri il that lii« 
witnesses had not been calh d 


It also appears that these witnesses were not to have been 
called to piovo an/ particular fact lu dispute in this case, but 
merely to piove that it was a general practice for engines to bo 
uncoupled by the driver and fireman and not by the traffic staff 
On the merits, tho hrst plea of the accused is that he did in 
fact obtain the sanction of the guard to his uncoupling thi 
engine himself llns is domed by tho guard It is urged that 
theguara is as much intoiested in denying it as tho accused is in 
asseituig it, and that it is only one man’s word against another 
Assuming this to bo the case, it is essentially the pro\incooftle 
Jurj to say which tnaii’s word is to bo believed In the pre *^"1 
cisetho *bioo European assessots wore practically a juf} 
we aio not prepared to differ from them nnd the Sessions Ju 5^ 
on this point 


It IS coutciuled fortlicr that tho accused’s act wiis neit er^a 
bitacli of tho mil s noi arisU act llio rule quoted ‘ 

various cl lusis, inclnding cl luso (h), occurs in n chapter 

‘'Stition Yards mil Shuntiug,’ and it is urged tiiat it 
ajiply to tho circuinBt iiiLOS nudor which accused was p 
Cth October, but that tho rule applicable to theso circomstaiic^ 
is tho ono given at | ago 85 of tho General Ilulcs wlitcli siis 
the flroinan is to iiitconplo the engine for all purpo ts P 
shunting ^ 

It IS also urged tliat the nccusod's act was not a rash act » 
had no reason wlmtcvir to snpposo that the result < f 
to & t tho b illast train iii motion Ho would naturnlly ^ T j 
that tho brakes hud been all proj erly applied, and eren J 
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had heen, the natural result of nnconplmg the engine would bo 
to "ipply the automatic brake and not to take it off 

IVe are of opinion that tho Rule XIX (6) of the \\ oiking Time 
Table was the oneapphcabletothe cncumstauces, and as, ilready 
stated, we consider that the accused did m fact commit a bieach 
of this rule It is not therefore necessary to consider turthei 
whether his act was not also a lashone, and we must uphold 
the con%nction meielj formallj altering it to one uiidei clause 
(&) of Section lOl of the Railways Act But js legards the 
sentence we thiuk chat although the results ot the accused’s act 
have been disastrous, the act was notono Irom which any disaster 
would ordinarily have resulted The fact that the ti im h id been 
standing for over an hour would ivarraut the infeience thit the 
brakes were on, and, as stated by experts, thonatmaf result of un- 
coupling the engine would have been to put them on, if they were 
not On before On the othor hand, there was a heavy tram on a 
steep gradient, nhich would bo likely to move if fiom any cause 
the trakes faded to act, and if accused took the rosponsibil ty 
of uncoupling the engine himself he was bound to make perfectly 
certain that eveiytlung was safe No doubt his motive lor acting 
as ho did was to avoid delay, in tho interest of the lailway , hut 
the act done by him has caused most serious harm, and a sub 
stantial punishment must bo awarded Considering the circum- 
stances of the accused and the prohible consequence of tho 
conviction on Ins prospects, wo think that a sentenco of three 
months’ rigorous imprisonment would have Leon sufHciont Ac 
cased was imprisoned on 25th October, released on bail on 2Cth 
November, hut on his bad withdrawing it-impri'^oned on 3rd 
Janu iry, ana he is now m the Central Jail, Lahore '\\ e think 
that further rigorous imprisonment for one month fiom the date 
of this order will he sufficient, and we loduco the sentence 
accordingly . 
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In tile Chief Court of the Punjab. 

APPELLATE CEBIINAL 

Be/oifl O/iit/ Jiislira .7. Pnielle, Mr. JusticD A. ff. Stoijdm 
md Jfr. .histux A. H. S. Usiil 
J J ilULLlNHAUX (AccoseI)), 


1890 
Aosust, 
13 tvDd 16 


THH EMl’RCSS, IlEsPOKDe^T. 

Tniimn Jiaili'.ai/i Mt. IXo/ IS‘}0, SeclKtinOl-^Dfpffec/i^anffey necc$ 
io constilnto cjfejiea 

llie accused, a drtTCp, ran ihrongh signals, wltifli ''cre again'*! 
while ft SiatioQ Mister was engaged lu blinnting pngmos it dodme 
rules, 1)111 no collision took place bolwocn tlio tram and tlie shunting 

Pliiics 


JTdd coiiTictiiig the accused nrdor Section 101 of the Indian fiailt. 
Act, ISOO, that on seeing that the signiJs were at danger he ought toh 
known that the? wore so placed bccaiwelhoro was dinger, lint if Ijisf' 
Tin tliTuii^U tlicin thoro was danger of on ticculent, and that ho coulrf 
o-'capo On the plea that danger ought rot to have hceiv ciuaod Is 
impropci shunting of engmOi 

For Appellant — Mr. Srotenp, Plcvlor. 

For Respoudont — iJr Sinclnsr, Govormnent Advoc 


Fr.i7HiLE, CJ, anil Siooiiov, J— 'Tl n 'ippolhnt m this c- 
•Tohn JosepU litullmoiiii:, an Europein Bntiah subject, ^ 
cngino driver employed on the NoUh-'Wcstorii Railwar 
the 4th rohrnnry Inst ho wns commitlcd by the District 
trnto of Jnlhinanr to tho Conrtof Stivioti’of the Jalhindof 
'*ion on ft charge of d.«*oUdienco of rults md orders and ri‘ 

Khguit conduct pmmhaWo under Section lOl Act EC j 

ho lodmn E.„I„ „y. Act, WOO) At the tano ot hu co= 
otoUd timt ho cliimod to bo triod os „„ Enropcon ! 

net by fi Jnrj. ‘ 


tTJ uirri,,"’?' *';■ ’* »' <=■. ^ ' 

■ ’ "* >!.• lOtk Jal, )S93, »■' 
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On the 2nd ilnrch tins Court pissed an Older transferring the 
case to the Sessions Court, tJmbilli Diri«ion The Sessions 
Judge, Mr Ke\ l^OTO^, ms of opinion with reference to a ruling 
of this Court m the ca'^e of J Sktlhngx Tl e Empress oj India, 
thnt the nccii«ed had a right to bo tned bj a Jury, that he as 
Sessions Judge could try him only with tho aid of assessois 
and that under such circnuislinces the accused could be tried 
only b} the District Magistrate, or b\ the Cliief C lurt and 
that t^be order of commitment to the Court of Sessi n was con* 
«cqnently illegal and should be qmsbed under the piovisions of 
Section 215, Cnnutiil Procednro Code He accordingly re- 
ported the case to this Court for orders His opinion was 
formed after a preliminary hearing of the case m which tho 
accused was represented b} Mr Browne, Pleader, and the Crown 
by Mr Sinclair, Government Advocate In reply this Court in 
formed him that under Section 451 (I), Criminal Procedure 
Code, be must try the accused by a mixed Jury and he was direc- 
ted to try him accordingly The accused was accordingly tried 
^ by a mixed Jury consisting of three Europeins and two natives 
before Captain MapTihOALE, Sessions Judge, Umhalla, on the 6th 
July and following days On the lOtli July the Jury found him 
guilty of running throngh the signals when they were it dinger 
igamst him but they recotumeaded him to mercy on the ground 
the loose way in which the work had been earned on at 
iilour Stition whore the offence was committed and whore tho 
cident which resulted from the accused s disobedience or negU- 
nce occurred The Sessions Judge thereupon sentenced him 
be simply imprisoned for two montbs and to pay a fine of 
i 150 Ho his ippealed to this Court, but is the trill was 
• Jury, the appeal under Section 418, Criminil Procedure Code, 

IS on 1 matter of law only ind not on a mattei of fact Tlio 
'st gioiind IS that iccused was jllegally tried by a Jury Ihis ' 
otind his been taken with the avowed object of enabling this 
mrt to consider the Judgment in Skilliog s case and to express 
opinion regarding the conectness of the ruling that in 
iropein British subject cm be tried in a Sessions Court only 
th the lid of assessors and not by a Jury Mr Brow nt for tho 
used does not suppoit tho ground On tho contrary, ho con- 
ds that the accused was rightly tned bi a jury Tho learned 
V ornment Advc catc on tho other band upholds tho correctness 
ho ruling in Skilling’s caso It must be admitted that the 
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In the Chief Court of the Punjab. 

APPELLATE CPBrrjSTAL. 

Bcfoie Ghiif JusUre J. J^nzdle, Mr. Justice A, TT. Stoijihn 
and Mr. Justice A. S. 8 . Jleid. 

J J JIUJjLINJBAUX (Accoatco), 


THC CM1*ECSS, Eesfonpent 

ISgC 7«(ftnH Jd. /Xo/jS<)ft, Seclton lOl'^Degree o/ilangtr hftfwry 

^0 cons^fttfe oi>Hce 

13 ond 15 

lUe accuscdi ti driTPr, tau tbroQgh sigmls, which were hw 

while 0 Stitjoa jV/asier wa< cogai^cd iii hhnnting cngino^ir ileUvnceof 
rules, hut no celUsioo tooV plice l>ot»vcen the tram and the shunting t'l 
glims 

mhl, coiiTicting £he accused under Section JOl of the Indian Pail^aT’ 
Act, 1800, that on speiug that the eignals wore at danger he oiiffht tola'* 
known that they wore so filM-oJ because thoro was danger, that it hw tni® 
rui through them there was danger of an accident, and that )io could p * 
oscapo on the jdoa that danger ought not to hav® Leon eius^id t>j tf>® 
jm(/n)pei shunting of enguioi 

ior Appellant — -Jfr. SroKne, PJo'ider, 

Tor Respondent — JUr iSiwclntr, Gorerninent Advoeal'^ 
rtn/fLiF, C J, and S700 do%, J— Tim .ippoHaat in thi^ 

John Joseph Mnllinenw, »o L'uropeni British subject, 
nil ciigiiio drirer emplojcd on Iho Noi tli-Wcstem Uuilna.v* 
tlio 4tli Rehrcinr^ lint bo was comniittcd by the District J^**?'* 
trnto of Jnllundur to tijo Court of Sos'<joo*of the 
nion on a charge of dtsuiicclicnco ol rnle^ and ordtrs and ra-=ih an 
uogl.gtnt conduct pirnmlmUo ender Section lOI^ Act IX of UJ 
(Tho Indian Baihiaj t Act, 1800). At the time of his coranitti 
he stated that he cHimed to ho tried as nn Enropcan Brih* 
subject hy a Jur^ . 

'Crunfanl No ■: >7 of 180a a.,ar, Jt ihr enl'r of C»J u!" C ^ 

«IaI",8o4gf>c. U«>/>n* Ptriiton, dated tbajOth July 1^74, «"'» * 

(wearot) 
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On the 2n(l “Nlnrch this Court pissed an Oidei transferring the 
case to the Sessions Court, TJmballa Division The Sessions 
Judge, ilr KE^ inoton, as of opinion with reference to a ruling 
of this Court in the ca e of J Sktlltng\ TJ e Empress of India, 
thit the accused had a right to be tried by a Jury, that he as 
Sessions Judge conld try him only with the aid of assessois 
and that under such circumstances tbt accused could be tried 
only by the District i^agisiratc, or b\ tl e Chief Court and 
that ^he order of commitment to the Court of Scssu n was con- 
sequently illegal and should be quashed nnder the provisions of 
Section 215, Criminal Ppoccduro Code He accordingly re- 
ported the ca«e to this Court for orders His opinion was 
formed after a preliminary hearing of the case m winch the 
accused was represented by Mr Biowne, Pleader, and the Crown 
by Mr Sinclair, Government Advocate In reply this Court in 
formed him that under Section 451 (1), Criminal Procedtiie 
Code, ho must try the accused by a mixed Jury and ho was diroc 
ted to try him accordingly The accused was accordingly tried 
by a mixed Jury consisting of three Europeans and two natives 
before Captain ifAETiNDATE, Sessions Judge, Umballa nn tl e Cth 
July and following clays On the 10th July the Jury found him 
guilty of running through the signals when they wore at dinger 
against him bnt they recommended him to mercy on the ground 
of the loose way in which the work had been earned on at 
Philour Station where tho offence was committed and where the 
accident which resulted from the accused s disobedience or negb 
gence occurred The Ses&jon-? Judge thereupon sentenced him 
to be simply imprisoned for two months and to pay a fine of 
Es 150 Helms appealed to this Court but as the trial wis 
by Jury , the appeal under Section 418 Cnramal Procoduro Code 
lies on a matter of law only and not on a iiiattei of fact Tho 
first ground is that accused w is illegally tried by a Jury This 
ground has been taken with the avowed o iject of enabling this 
Court to consider tho Judgment in Skilliog s case and to express 
an opinion regarding tho correctness of the ruling tint an 
I uropcan British subject can bo tiled m a Sessions Court only 
with tho aid of assessors and not by a Jury Mr Browne for the 
accused does not support the ground On the contnry, ho con 
toi ds that tho acc isod was rightly tried b\ i jury Tho learned 
Goaoinmeiit Advccato on tho other hand upholds the correctness 
of tho ruling in Skilling s cose It must bo admitted tint the 
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course adopted bj the accused's Counsel is a somewhat novel ono, 
but as the question involved is one of considerable importance, 
we have allowed it to be argued 

Tlie material portion of the Judgment in SUlling’s case is as 
follows — ~ 

‘^The case was one committed to the Sessions Court b} tlio 
District Magistrate under Section 447, Criminal Procedure Code 
It was not a ^.aso which, falling under Section 451 (fl), had been 
transferred into the So sious Court under Section 151 (i) Under 
the latter section nlono is au European British subject entitled to 
bo tned by a Jurj in a Sessions Court Under Section 2(58, 
Cn unnal Procedure Code, m the absence of anj notificition under 
Section 269, a trial in the Court of Session must he with tlio aid 
of assessors , and there has been up to the pi es«nt tune no not ifi 
cation as regards the Punjab under Section 2i>9 " 

llie learned Judges do not appear to hiv\o considered the prow 
siona of Section 4al (1), Criminal Procedure Code, which ore t\* 
follows — 

“In trials of European British subjects before a High Court 
or Court of Session, if, before the first juror is called and accept 
(d, or the first assessor is appointed, as the case tnay be J*"! 
suoh subject requires to be tried by a mived jury the tnal^ ® 
be by a jurj of which not less than half the number shn 
Luropeans or Americans or both Europeans and Americans 
The meaning of tins sub section appears to bo that 
iniy bo tlio procedure in vogiio in the Court before winch o 
accused IS about to be tried, whofhor trials boforo it aro fri i 
iiarilj by jury or with tlio nid of assoscors, tho accuse 1 ’ 
j uropcaa British subject, has tho nghfc to require tl at lo ® ^ 
bo trio 1 by a mixed jury If tho trial would m the 
toiirso bo by jurj, he cannot claim to bo tnod with the ai 
mixed •set of ns o«sors 

All ho call claim is to bo tnod bj a mixed Jury 
other hand it would in tho onlinary course bo with tl o at 
nsse=sor«, he I as a right to claim a mixed Jnr>, but sub ^ 

2 show s that ho c in if ho Ithon wan o tlmtelium and roqnire 
not lc3^ than half tlio ntiniher of tho a5.sc*«or-i si all be 1 ir^J ^ 
or Amoricans or liotl Puropeans niid Amcrican« TrnN 
Punjab III ‘SIOUX Courts nrehddwith tlio at 1 of a 
Under Section 271, Cnunnal I’ncciluro Code, wl eu * ® 
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js readj to coramence the tlie accu‘>ed appears or is broug’bfc 
before it aud tho charge is read out m Court and explained to 
him and he is asked whether he is gmltj of the offence charged 
Or claims to be tried, the Court proceeds to choose assessors as 
directed m Section 284, CnmiDil Procedure Code A Court of 
Session trying an European British subject would probably 
proceed m the ordinary way to choose assessors, bat if before 
the first assessor had been appointed the accused required to be 
tried by a mixed jury the Court would have no alternative but 
to accede to las requisition If he made no such requisition the 
Court wonld try him in the usual manner with the aid of asses- 
sors 

Mr Sinclair contends that no trial bofore a Court of Session 
can be by jury because the Local Government Ins not under 
Section 269, Criminal Procedure Code, directed that the trial of 
all offences or of any particular class of offences before any Court 
of Session shall be by jury m any district Air Browne on the 
other hand urges that under Section 268, Criminal Procedure 
Code, a Court of Se«sion can try either by jury or with the aid 
of assessors just as it pleases We think, however, that trial with 
the aid of t ssessors is the rule, and by jury the exception, and 
that ordinarily trials before Sessions Courts must be with the 
aid of assessors, otlierwi«e there wonld have been no need for 
the enactment of Section 53b, Criminal Procedure Code Even 
an European British subject would m the ordinary course be 
tried with the aid of assessors, but the law as laid down in 
Section 451, Criminal Procedure Code is perfectly clear that if 
he claims to be tried by a mixed jury his claim must be granted 
His right to such mixed jury is absolute aud is not subject to 
any qualification There appears to ha>e been originally an idea 
that he could claim a jury consisting entirely of Europeans, bat 
this 13 erroneous All ho can claim is a mixed jurj as defined 
in Section 451(1) For these reasons wo are of oninion that the 
accused was rightly tried by a mixed jury 

The second ground of appeal is that the verdict of the jury is 
in effect an acquittal 2 he meaning of this appears to he that not- 
withstanding the fact that the accn<«d ran through signals which 
wore against him there would have been no accident but for the 
action of the station master in sbantiog engines m defiance of 
rules The accused, however, has not been founa guilty of caus 
ing a collision with the said engines He has been found guilty of 
endangering tliesafetj of the persons in the tram he was driving 
113 
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by disregarding signals that w^ere at danger and running 
through them An engine driver when he sees that signals are 
at danger must know or at all events have reason to believe that 
they have been put at danger, because there is danger, that if 
his tram runs through them there will be an accident and he 
cannot escape on the plea that danger ought not to have been 
caused by the improper shunting of engines It was enough for 
him that he was ordered by signal to stop and he was bound to 
obey orders unquestionably 

As regards punishment, tho aensed is an old driver of fair)} 
good character and the sentence imposed on him by the Court is 
probably not the most severe portion of his punishment Ho has 
been under suspension for some months aud has we aremfornied 
now been dismissed from his employment, but the offence com* 
mittod by lum was ono of such gravity and the consequences of 
his disobedience or rashness were so serious that wo are not pre- 
pared to hold that he has been treated with undue seventy 11 e 
therefore dismiss the appeal. 


Rtro, J —I concur. Tho learned Counsel for tho Crown, m 
his attempt to support the ruling m Skilling's case (IS Punjab 
Record, I8y8), submitted that the meaning of Section 451 (1) 
tho Code of Criminal Procedure is doubtful and that this donbt 
IS possibly due to hasty drafting I fail to boo what doubt can 
be entertained as to tho meaning of tho sub-section 

Following Sections 267 and 268 in tho chapter governing 
trulls before High Courts and Courts of Session, which provide 
that tnal<4 under that chapter before a High Court shall 
jury and that trials before a Court of Session shall be either y 
jury (in cases governed by Section 2CD), or with the aid ofas''‘'s 
sors, Section 451 ( 1 ) cotifors on an Europoaii British anbjo^ 1 1® 
right to be tried by i mi^ed jury before a High Court or a 
of Session, provided ho claims tho right to bo fio trie<l , 

first juror is called and accepted or the first assesaor is * 

while Section 451 (2) confers on bim the right (o be trio 
mixed assessors, m a taso ordinarily triable by nssossors i 


prefers Bs«e>8ors to a jury. 

Section 268, the first pingruph of S«-ction 2o'> and 
5 d 0 have nothing to do with the special 

of European British sabjtcls, nnd appeared pncliral'y y 

rcrh»* as Sections 282 and 233 of the last Code of Cnmi® 
coduro, (X of 1872), while Section 267 appiortd os ' 



R\lLWAT SLR\A\TS END^NQF'HlNd THF SAPfTr OF PERSONS 899 


of Act X of 1875, an Act to regulate the Procedure of the High 
Courts, repealed except as to certain powois conferred on Advo- 
cales-General bj the present Code 
Section 451 (1) reproduces Section 35, Act X of 1875, with 
the addition of certain provisions for trials in Courts of Session, 
necessitated by the interpolation of the words “ except the Ses- 
sions Judge” in Section 444 by Act HI of 1884, ]B8t as the con- 
stitntion of the various High Courts necessitated provisions for 
trials by mixed juries m Act X of 1875 It is obvious that Sec- 
tions 451 (a) and 45 1 (h) were not applicable either to the case 
before us or to SkilUng’a case The prisoner as an European 
British subject, had a right, before the 6rst juror was appointed, 
to claim to be tried by a mixed jury, and this claim was very pro- 
perly allowed m the case before na — to have denied it would 
have been illegal 


The Indian Law Reports, VoL XXXn. (Calcutta) Series, 
Page 73. 

CRIMINAL REVISION. 

Before Mr. Justice Pratt and Mr Justice Handley, 
bHANKAR BALKRISHNA 

V 

KING EMPEROR * 

JUixlway eolUnon— Enianyerxng $afeiy of p«T»ovt— Death hy rath or neyh- 
gent acl — Conirthuiory neghgente^Indian Penal Cole [Act XLV of 
18C0) feVdioit JOtA — Iniion Botlway* j1c< (JX tif 18‘’0) (Section 101 
The Bengal Nagpur Esiluay is worked on the ‘line clear and caution 
tnesoage' system, no tram being allowed to leave a station withoos a 
* line clear certificate, m a prescribed form, totbe effect that the hue's 
dear up to the next station The petitioner, the Assistant Station iilaster 
ot Gomhama station, who was oii doty and busy issuing tickecs to pas 
seugers nrote out in the prescribed form book the following conditional 
line clear message, although he bad received no message from Sini station 
“On arrival of 1‘, down passenger at Oomhama line will be cleared 

• CvvTO.\ua.r, Uevis <sn, b-® A^\<i(I904 agavaatltue A C Sen Addi 

tiODsl Se.^ions Judge of Cbota Kagpore, dated Uarch S3, IIKM, aflirDiBg tbe 
orilerotJ C TnioiLi Depnty ComtnissiMierotS D|,Ut»om, dated March 21, ISOt 
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for Ifo 80 Up goods train from Gomharua to Sini All the particulars 
required by the rule were not filled in, no number was entered on it nor 
was the time of arrival of the train filled in The form book was left m 
the Station Master s room 

The guard o! Il^o 80 TTp goods tinm which was waiting at Gomharria 
entered the Station Master a room in his absence, took the imperfect certi 
ficate out of the book and withoot leading it appended his signature 
passed It on to the dnver and gave the signal for the tram to start —all 
without the knowledge of the petitioner The result was a collision 
between the 15 Down passenger tram and the 80 Up goods tram causing 
the death of several persona 

The petitioner was convicted ander Section 304A of the Penal Code 
and Section lOl ot the Indian R tilirnys Act of 1890, and sentenced to 
rigorous imprisonment — 

Held that the act of the petitioner did not in itself endanger the safety 
of other persons and tl at the effect was too remote to be attributable to 
such a cause 

Sant Data v 2^ie Emprea^t) followed 
BtriE granted to tlie petitioner, Shankar Balkrisbna 

This WHS a rule calling upon the Deputy Commissioner of 
Smgbhoom to show cause why the conviction of the petitiODsr 
dated the 21st March 1904 for offences under Section S04 (A)o 
the Indian Penal Code, and Section 101 of Act ISI of 189^^ 
not be set aside on the ground that the conviction was not war* 
ranted by the facts found 

The Bengal-Nagpur Railway is worked on the " bne clear and 
caution message” system, no traiu being allowed to leave a s a 
tion without a ^^Ime clear” certiiicate to the effect that t e 
is clear up to the next station Such certiGcate is cutere 
prescribed form and is in teims of a copy of a telegram from 
Station Master of the station to which the train is to rco» ® 
effect that the hne is clear On the early morning of t ® 
December 1903 the petitioner, the Assistant Station es 
Gomharria, a station on tho Bengal Nagpur Railway, ^ 
on duty and had been busv issuing tickets to passeogers, 
out m the prescribed form book the following jjje 

clear message although Iio had received no message 
Station Master of bini On arrival of No 15 Down 
at Gomharria, line will be olnared for No 80 Up g® ’ 
Gomharria to Sini ” All the particulars required hy ru 
not filled in There was no private number entereo op _ 


(ly Sea ante page 8S9 
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the tune had not been filled in 'ITie petitioner left the book 
containing the imperfect “line clear” message lying on the 
countei m his room Palmer, the guard of the 80 Up goods 
tram which was Waiting at Gomhama entered the Station 
Master’s room in his absence, tore the imperfect certificate out 
of the book and without reading it appended his signature and 
passed it on to the driver and give the signil for the tram to 
stait, all without the knowledge of the petitioner 'ihe trim 
started and came into collision with the 15 Down-passenger ti am 
which had started from Smi m con«iequonca of which a number 
of persona were killed and others wounded 

The petitioner and ^almer were convicted on the 21st March 
1904, by the Depnt} Commissioner ofSmgbhoom under Section 
804 A of the Penal Code and Section 101 of the Indian Railwaj s 
Act of 1890, and were each sentenced to thieo months' ugorous 
imprisonment Ihe petitioner appealed to tlie Sessions Judge of 
Ohota Nagpore who, on the 23rd March 1904, rejected Ins appeal 
summarily 

The Deputy Legal Remevibraneer (J/r Douglas MlnU), for the 
Crown Under the Railway rules the petitioner who was on duty 
should not have written the line clem message till he had actually 
received it on the instrument from Smi, and he should then hai e 
taken down the message ivord for word as he received it on the 
wire The line clear message should not have been written out 
Until required for use , these provisions are for the purpose of 
pro\ euting the lino clear message from getting into the hands of 
some person other than the Stition Master It was the petition- 
er’s dnty to see the signals sot und the points fixed and he should 
himself have started the tram Ho, however, did none of these 
things but kept his attention fixed on the booking of the pas- 
sengers He wrote out the line clear message before he actually 
received it from Sun and while the line was blocked, and left it 
on the table The guard of tho goods tram entered the Station 
Musters room and seeing the hoe clear message on the table 
concluded it was a proper message He accordingly took posses- 
sion of it, gave it to the drner and started the tram before the 
pis'-enger tram had come m from Sim The fact that what the 
Station blaster wrote out was a conditional line clear does not 
help him , ho should not have wntten anything at all. He dis- 
obeyed the rules Had he obej ed the rules he would have written 
out nothiug und the guard would never have been able to start 
tho train, Tho guard was misled by what tho petitioner did. 
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The petitioner paid more attention to the issuing of tickets to 
passengers than to theirrnal or depiiture of the trams Under 
the circumstances tho comiction of the petitioner iSj I submit 
quite legal, see Queen Ptnpress v Nand Kishoreii), Gharlen Snell 
V The Queeni^), Jteg v Elhotti^), Eeg v. InstanW 

Air G R J)os (Bofett •Tyofx Prosod iS'arbad/ntari/ with him) for 
the petitioner There are two messages to be considered in this 
case , the one is tho line clear message and the other is what is 
called a conditional line clear The first is a certificate to the 
guard to start the train, the second is of no value The petition- 
er broke no rule But assuming that he did so, in writing oat 
tho conditional line clear message when he did, how can it be an 
ofience ^ He merely wrote down, line will be cleaied on arrival 
of 15 Down, ”thit could not be construed into a bogus message 
When lie received the line clear he would have to write on that 
document that the hue was clear The conditional hne clear pur- 
ported to be a message from the Station Master of S>oi that t 0 
line Avould be clear for the departure of the 80 Up for Sint on t e 
arrival of the 1 5 Down at Gomharria How could the 
be said to haie endangered the safety" of anyone? ^ 
document was merely waste paper so far as starting the 
was concerned and would not be accepted by any driver or 
guard who know his work Wheo the tram came m he wou ^ 
have to write down line clear, enter the time of the arfiv o 
the 15 Down at Gomharria and the private number. 0 
these details were entered neither guard nor driver bs 
power to Sturt tho tram Had the act of the petitioner r ^ 
the collision he would no doubt be liable. But here the 
of rules by the guard has to be considered The guard s 
have taken the line clear message from the petitioner's o® 
had no right to enter the office and tear it out of the boo 
had ho any right to start the tram To make the 
liable the collision must be the direct consequence o 
The case of Sant Dues v. Emfresel^) is directly in point a^^ 
my favour, the facts of that case being exactly the 
tins case, there the Station Master was not held h® 
two cases cited from Cox’s Reports are entirely m luj* 
sliowmg that the petitioner could not be held cnmina y 
In Queen Emprees v. Nand KxthoreO-) the a ccuaod di ^ — . 

(l) (1854) I U R 6 \11 24S (2) (1993) I b. R B 

(1) (1889) 10 Co* C C 710 (4) (19'>3) 17 Cot 0 . 

(5) Sea page 883 
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oat the instructions given him nnd in consequence of lus neglect 
the coolie was killed. He was directly responsible for tho man’s 
death How in the present case can it be said that the collision 
nas the natural consequence of anything the petitioner did? 
How nas he to know that an me'cperienced guard would be 
employed by the Companj, who did not know bis work or what 
a conditional line clear message was ’ The case of Charles Snell 
V. The Qi/eenW is not against me The petitioner’s act entailed 
no danger Withont the intervention of the guard no accident 
would have happened 1 he danger referred to in that decision, 
IS the danger which would naturally follow any act done, and 
not a danger which could not bo foreseen, and which followed 
upon tho act of another which was contrary to all reason 

Cur adv lull 

Peatt AiD Hakdlet, JJ — Sankar Balkrishna, Assistant Station 
Master of Gomharna, on the Bengal Nagpur Bailway, and 
William Palmer, guard of goods train, have been convicted of 
offences under Section 804 A of the Indian Penal Code and 
Section 101 of the Indian Railways Act, 1890, and have been 
sentenced each to three months’ rigorous imprisonment ihey 
are held to have been criminally responsible for a collision 
between the 15 Down pas«ienger train from Sioi and tho 80 Up 
goods tram from Gomharna, which resulted in 15 people includ* 
mg the engine driver of the goods train being killed and several 
others being wounded The Bengal-Nagpnr line is worked on 
the ‘^line clear and caution mesbigo” eystem, no tiain being 
allowed to leave a station without a "line clear” certifiiato to 
the effect that the line is clear up to tho next station Such 
certiGcate la entered in a prescribed form and is in terms of i. 
copy of a telegram received from the next station The Assis 
tant Station Master who was on duty during the small hours of 
the night and had been busy issuing tickets to passengers wrote 
out m the prescribed form*book the following conditional hue 
clear message, althongh he had received no message from Sini, 
"On arrival of 15 Down passenger at Gomharna, line will be 
cleared for No 80 Up goods from Gomharna to Sini ” All 
particulars required b} rule were not filled m 'Iheru is no 
private number entered on it, and the tunc has not been filled in 
Rule No 18 of the prescribed rules In^s down that no certificate 
shall be written out eitlier to full, or in part, or signed, before it 
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IS required for nse The Assistant Station Master explains that 
he wrote the conditional line clear certificate in order to 'are 
time as he would require to insert only a few words when the 
line clear message was actually received 

It would appear that guard Palmer entered the Station 
Master’s room in his absence, toie the imperfect certificate out 
of the book and without reading it appended his signature and 
passed it on to the driver and gave the signal for the tra n to 
start~all without the knowledge of Balkrishna The tnin 
started and Boon came into collision with the pis^enger tnin 
from Sini which had started on receipt there of the line clear 
message from Gomhama 

Now the guaid had disobeyed several st inding rules In the 
first place he had no business to enter the Station Master’s room 
and without his permission take the certificate He might only 
take it personally from his hands In the next place ho might 
not nse it or pass it on to the driver without first ^atisfymff 
self that it was a hne clear message with the private mark 
Then he had no right to start tho tiam without the Station 
Master’s permission Finally the driver ought not to have 
started without examining tho certificate and seeing that Jt 
all in order The guard has been rightly convicted an 've 
have refused to interfere m his case, though we think it 
greatly to bo regretted that the railway authorities placed buc a 
young and inexperienced man (18i years of age) in bo re 
sponsible a position and wjtliodt having him thoroughly m*' m 
ed m his duties 

Tlie c^ucstion w o have to consider is wlibther the facts 
can 3ustify the conviction of Balknshna either for causing •• 
by doing a negligent act not amounting to culpable homicK 
for endangering the safety of other" by disobeyiOp r" 
previously referred to Ho never intended that the coiu i 
certificate should be uaed in that state as a hue clear 
nor could ho have anticipated that the guard would ]esj 
from the book in his absence and contrary to rale i ^ 
could he have anticipated that tho guard would tate “ 
manifestlv imperfect certificate without eaen glancing^ 'tram 
o\er its contents or that he would venture to start 
without bis express permission Tlie driver has pa' 
life the penaltv of his neglect of rale That he an 
would act as they did could not have bcc u reasonably aa i 
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by Balknshaa and ce-ta\al\ bo bad no reason to suppose that 
tbe guard would depart from the usual practice and would 
possess himself of a conditional lino clear certificate which was 
not intended for him, and “which,” as Mr Eaglesome the 
Acting District Traffic Superintendent says, “no guard who 
knows anything about his work would accept as an authority to 
order the driver to proceed ” 

We think that the act of Balknshtia did not m itself endanger 
the safety of others, and that the effect was too lemote to be 
attributable to such a can'so The disobedience of rule by Bal- 
knsbna merel) facilitated, though in quite an unexpected way, a 
second disobedience by tho guard which did endanger safety* 
If we were to hold that every act of contributory negligence, 
however remoto, was cntninal, one would hardly know wliere to 
top, and even the carelessness of the person who appointed 
Palmer as a guard might bring biro withm the pale of tbe Penal 
Code As was ob'irvcd by tho learned Judges of tbe Punjab 
Chief Court in tho case of Sani Dass v The ^mpicss (i), \t 
appears to us to have been and to have properly been the 
intention of the Legislature “make ooly those acts or omissions 
offences which themselves led to certain serious results and to 
leave all subsidiary acts or omiNSions to be dealt with depart* 
mentally ” That case was an exact counterpart of the present 
one, and the learned Judges acquitted the Station Master Oa 
like grounds wo set JSido the coiniclioii of Shankar Balkrishnn, 
and direct that his sureties be discharged 
Rule absolute 


The Punjab Law Reporter, 1907. Case No 59. 

Before Mr Justice Ghitiy 
PAZAL DIN (Petitionep) 

V 

KING EMPEROR (RrsponoEUT) 

Case No 489 of 1%6. 

Jiaiheays Ael {1\ of 1890) Section 101 — R zil ’■an — J^ndai genng Ve * i/ffy 
ojanyfrion — Slirh gtrauvnOontlavintfhetTisicenU e clear 
A dnrerof a tnuu it guilty of an offence ni der Section 101 of the Indian 
Hallways Atl IS*" wl an be starts a traiu withoot hariuf, been giren a 

(1) 8 e ante ] age 8SS 
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Ime clear, though owing to distaoce of the tram coming from tl e opposito 
Side danger to persons m tl o trams is remote 
pETiTtoK for Revision of the order of Captain A ^ Ikvine 
Additional Sessions Judge, Amritsar Division, dated the 3Ist 
March 1906 


Mr Morri’ion, Adtocate, for Petitioner. 

The Goiernmeni Advocate, for Respondent 
JonoMENr Chittt, J— I accept the facts as found by the 
Magistrate There is no doubt that in starting the train at aO, 
and 111 driving it some fonr miles down the line without having 
been given “line clear” the accused broke the rules of his service, 
and did a rash and negligent act The only question is whether 
by 5,0 doing he “endangered the safety of any person,” ‘'O ns to 
hung the ciso withm the purview of Section 101 of the Indian 
Railways Act, 1890 


'1 he point IS not wholly free from donht, owing to the difficul 
ty of determining when, if at all a position of danger was created 
The persons, if any, whose safety was endangered, were the 
second fireman on the goods tram driven by the accBsed, and the 
driver and the others on goods train No 88, which was comiDg 
jn tne opposite direction Danger, which m^ans the risk of loss 
or in 3 urj, is a relative terra It may be immediate or remote, 
but It 18 none the less danger, because it is remote, and there is, 
therefore, a better chance of avoiding it The a''cused s Cowosp 

argued that because the two trams were brought to a stan ^ ' 
at a distance of some 800 yards from one another, there was 
never any danger to the safely of any person There 
from the time when tho trams stopped The danger had 
been averted But that is p* aclically equivalent to au admi9^'°° 

<^hat up to that moment thire had been danger On the w o i 
I am of opinion that the safety of the persons on the two 

tiaiDs was endangered by the net of the accused 

by his Counsel Tite Queen v Jlfonphoon^) is distin^is * 
There, owing to the precautions of others, the state o 
which might have arisen from the negligence of ti® ”^e«il)Ie 
never did arise As the learned Judge says 1 

danger which might have resulted from his negJoct, 
ed ’ Hero, I thnil , that a state of danger was the* 

accused took his tram on to, and proceeded to drive 
line Fortunately, owing to the distance of tho othe^ — . 

(1) 6 ^ W P,II C n,240 a873) 
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the danger wa‘« remote. Fortnnitely aiso, owing to tlie precau- 
tions tikoo by tho driver of goods train No. 88 and the accused 
himself, a collision was a%oided. 

I must, therefore, upliold the (A)n\ictiuD, but it is dear that 
under the circamstanres, and having regard to the fact that the 
accused did coutribute to the avoidance of any injury to life or 
property, the sentence of six months* imprisonment is much too 
severe. 

The nccnsed has been in Jail since 27th February 1906, and 
has been sufficiently punished for the offence I reduce the 
sentence to the period of imprisonment already undergone, and 
direct the accused be set at liberty 

The Calcutta Weekly Notes, Vol. XI. Page 173. 

CRBIINAL REVISIONAL JURISDICTION. 

BeJoje Mitra, J. and Ormond, J. 

JOY GOPAL BANBEUER, (PfiTiTioNEP.) 

V. 

THE EMPEROR, Opposite Paiitt. 

Rev No 820 op 1906 

Cnmxnal "Procedure Code {Aci To/ 18*^8), 5eclto» -tJi—rWr/lier enjuny. 
Order for — JVo<i«<o ihe accuud — Power lo dtreoi furiher eiigtury — 
JnJian Ka\liray» Act (IX of 18W)), Section 101— Nryh^ence of Station 
Jlfasler — Colhwon — fJndaHjennj sofety 

The power cODferred bj Section 4*17 of the Criniinal Procedure Code to 
direct a further enquiry should be used sparingly and with great caution. 

Though It IS not illegal to niaho ao onler directing farther enquiry 
under Section 437 Criminal I’roccdare Code without notice to the accused, 
it 19 always desirable that notice should he given. The ordinary rule is 
that tia order aliould bo passed against an accused wubout nuticn to him, 

A question may bo very clear to a Court directing further enquiry hat 
still It ought to giro an accused already discharged an opportunity to be 
heard 

Where, in consequence of the omfsion of a Station Master to takedown 
the lino clear signal, a mixed train was run into the Station aud a colli* 
Sion took place in which one wagon was derailed, but ns the tram was 
moving slowly no person was injured 

UetJ, that the omission on the part of the Station Muster constituted 
ail oSence under Section 101 of tho Indian Itailnaya \ct 
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The Queen v Afan^AooId) distinguished 
This was a rule granted on the 24th of July 1006, against an 
order of the Tleputy Commissioner of Sylhet, dated the 2^nd of 
May 1906, duecting a further enquuy m the case which had 
resulted m the discharge of the Petitioner by the Bxtra Assistant 
Commissioner of Kanmgonge (Mr K Chowdhry) on the 28th 
of March 1906 . 

The facts are briefly these — 

One evening the acco«ed, a Station Master, allowed a mixed 
train to entoi the station as if the line was cloai, although there 
were at that time 6 or 7 wagons on the line In consequence 
there was a collision in which one wagon was derailed but as the 
train was moving slowly no person m the tram was injured 
Thereupon the Railway authorities prosecuted the accused under 
Section 101 of the Indian Railways Act, but the Bxtra Assistant 
Oommissionor of Kanmgunge who tried, the case, discharged 
the accused under Section 2^3 Crnninal Piocedure Code, by 
order, dated the 28th March which was in tl ese words * ® 

Traffic Inspector, A B Railway, states that there was no f&ar 
of danger to the safety of any one as the train was passing very 
slowly Section 101 of the Act does not apply to the accused 
He is discharged under Section 2o8 of the Code ” 

The Deputy Commissioner of Sylhet by his ordei dated fhe 
22nd Alay 1906, directed further enquiry into the case, without 
giving any notice to the accused Tlio accused moved the 
Court to ha^e this order of the Deputy Commissioner set 

Ml Rasul and Afottltt Nuruddm Ahfned for the Petitioner ^ 
No one appeared, to show cause against tborule 
Ihe Judgment of the Court was as follows — , 

The Deputy Commissioner of Sylhet has, by his order, 

22nd May last, d irected further enquiry in the case under 
101 of the Indian Railways Act against tho Petitioner 
Extra Assistant Comnnssioner of Karimgunge tried 
on the 28tli Maich 1906 dischuged tho Petitioner hut on 
ipphcation of the Railway Adonuistratioii a retnal has 
directed without any notice to tho accused 

1 bo power conferred by Section 437 of the Oriniinol 1 
Code to direct a further enquiry should be used spariugb 
great caution, and though it is not illegal to maho anorder^^^ 


(IJ 6N W F,H C B.,2to (1873) 
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the section witliout notice to the nccused, it is always desirable Joy Gopal 
that notice should be given The ordinary tule is that no Older Sanerjee 
should be passed against an accnsod without notice to him ami tmperor 
this rule ha« been lUuEurmlj followec lo this Court and the 
Allahabad Higb Court It is not necessary ioi us to reter to 
authorities as they are well known On this ground alone we 
ought to «et aside the Older of the Deputy Coiuinissioner A 
question may be very cleai to a M igistrate bat still he ought to 
give an accnsed already discharged an opportunity to be heard 
U e therefore set aside tho order of the Deputy Coininissiouer 
of Sylhet dated tne 22ud ilay 1900 

The nest question is — should we direct a further enquiry into 
the case against the accnsed * The ansaei depends on the legality 
or otherwise of tho order of discharg'd passed by the IJttia 
Assistant Commissioner of Kanmgunge 

The order of the 2Sth March is iii these words— 1 ho TraOic 
Inspector, A B Railway, states that there was no feai of danger 
to the safety of any one as the tiam* was passing very slowly 
Section 101 of the Act does not uppi} to the accused He is 
discharged under Section 25^1 of the Code ’ 

Now Section lOl of the Railways Act runs tlms— 101— *' If a 
Railway servant while on duty endangers the safely of a person 
(c) by an} rash or negligent act or omission, he shall be punished 
with impii^onineiit for a teim which may extend to two yeais oi 
with tine whicli ma} extend to fiie hundred Rupees or with both ” 

The facts before us are these — 

One evening, the potitionci, a St ition Master, allowed a mixed 
train to enter the station as if the lino was clear, whereas there 
were 0 or 7 wagons on the line Tlieie was a collision and one 
wagon was derailed, but tho trim was going slowly and no 
porsou was injured 

Tlie question is — should the petitioner, whose duty it was to 
see that the signal was up be proseented, t e , is there any 
evidence to show tliat “ the safety of any person was endangered” 
bj his omission ’ 

'llio fict that there wis a collision and one wagon derailed is 
more than suflicicnt to show that the persons in tho mixed tram 
wore m danger not iiecessaril} of being killed, but of bting 
injured by i colliMOii with the wagons They were led into 
tins position of danger by tho signal haxing been allowed to 
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lomam up Iheie is uo doubt that at the time of passing the 
sign'll the mixed trun was m v position of danger and the fact 
that just bofoie or at the moment of imj act the tram was mor 
ing so slowly lliat there WAS then no danger, does not proie 
that there never was any danger In other words, the fact that 
no injury or even that no accident happens does not show that 
the safety of peisons had not been in danger 

In the case of 27ie Queen v ManflioolW the following passage 
occnisinthe Judgment — “Although he (accused) is shown to 
have neglected his duty, there H no evidence whaterer of the 
safety of any pcisons in the goods tram having been endangered 
by his neglect of duly on the contrary, it is plainly appaieiit 
tl at by reason of the precautions taken by other persons any 
possible dangei which might have resulted from his neglect was 
avoided ’ In that case the accused, a signal man, was absent 
flora his post and no ansner to a telegraphic message, enquiru g 
if the line was clear, could be obtained from httn , tJie authontie* 
therefoio telegnphed to the station beyond and received an 
answer that tiie lino was clear before despatching a train There 
was therefore no danger at a ly time The line was clear an 
the authorities despatchiDg the tram knew it We do not con 
sider that case to be an authouty for the proposition that i » 
collision or injury is iverted, there cannot be a conviction nn er 
Section 101 the Cndiaii Railways Act 

\\ 0 therefore aircct a further enquiry in the case against tie 
petitioner Joy Gopal Banerjte, under Section 101 of the Ii 
llailn i\ 8 Act 

Rule «ia le ahsolnie 
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In the High Court of Judicature at Madras 

CKIMINAL REVISION 

Before the Soit'hle Mr Justice Benson and the 
Son'ble Mr. Uihltce Walks 
THL PUBLIC PROSLCUTOU, (Petitionek) 

V 

HENRY GILBERT BRINDLL'k, (AccohEn) 

Criminal Rfvi'5Ion Cask No 535 op 1906 
Fnlangenn<t ia/eitf of panengera — CoHiaion — Guar I fail g to protect 1 1 * 
Irain — Railt'ay Ael IX of 18^0 Seclwn 101 
A mixed train wai running from O to K st-itioiK Tlio ilriitr hiTing 
run sliort of water left tlie velticlce on the read and procce led to K to 
take water. The Station Afaster at K thougUt tliat the whole tram hid 
amved and gave Line Clear to Station Ikfaeter a' U for i Mail train who 
allowed the tram to start for K. the conse<|uenco being ih it it collided 
with the mixed tram which was standing between these two stations and 
S persons were killed and several injured Ibe c! i«f guard of tl o mixed 
train and the Station ^faster oi K were cl arged and tried for endangering 
the safety of the persons in the tram by disobedience of the rules of tho 
Company nnder Section 101 of tho Indian Railwijs Act 1\ of le^O 
and the guord was convicted and scnteuceil to threo months rgtrous 
imprisonment 

Held that the statement of tbc chief guard ll it he lustructed his nnder 
guard to protect his tram in tho reir and gave him detonators was false 
and the sentence passed by the Joint Magistrate was confirmc 1 
Petition under Sections 435 and 439 of tho Criminal Procedure 
Code, praying the High Court to revise the Judgment of the 
Sessions Court of Cnddapali in Cnmitial Appeal No 29 of 1906,* 
presented against the Judgment of the Joint Magistrate of Mada- 
napalli in Calendar Case No 43 of 1906 

This case coming on for hearing on Wednesday the 17th 
instant, upon perusing the petition, the Judgments oi the Lower 
Courts, and the material papers tn the caso and upon hearing 
the petitioner and the argument of Mr J? i?. Oshorue, Counsel 
for the accn‘'Ld, the Court delivered the following 

JODOMENT Blvson J — In this case the Public Prosecutor asks 
that the sentence passed by the Sessions Judge of Cuddapah in 


1907 

April, 


Sec Appeodix V Case Ko 40 
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the appeal of Chief Gnaid Brmdloy m what is known as tl 
Kodur accident case, tnay bo enhanced On the early mornii 
of the I/th Ifay last, Mail tram Ko 14 ran into tlie rear ' 
Sfixyd tram No 4 between the Urampad and Kodur Station 
tive persons were killed and several injured and gieat lujni 
was done to tho roMingf stock and permanent way 

Brindley, the Chief Guard of the mixed tiain, and the Static 
"Master of Kodur were tried by fho Joint Magistrate for ei 
dangering the safety of the persons in tlie tram by neghgenc 
lad disobedience of rules winch they weie bound to obey an 
as such punishable undei Section 101 of the Indian Kailwajs Ac 
1890 

In his Judgment, tho Joint Magistrate examined the evidenc 
very fully and carefully and found that tho Jbngine Driver c 
the mixed tram ’•an short of water, and thoroforp left the trail 
at the 112th mile and ran with Ins engine to Kodur Station 
where the Station Master thinking that the engine was tho trail 
then due, gave tho line clear signal to Urampad Station Jtastcr 
who then allowed tho Mail to leave Urimpad and lun of 
Wards Kodur, and that it thus ran into the mixed trim whic 
was stationary at the ll2tb rode Undei rules 180 and 182 ol 
the rules for the guidance of Railway officials which ths accuse 
m this case was admittedly bound to obey, it was his duty, " 
tho tram was loft on tho Imo, to ** cither go b vck himscU or sen 
a competent man back, to protect the train by ahownig a dan 
ger " hand signal and placing detonators on the hue 
to prevent any other tram from approaching on the '?aino hno 

It was his duty to protect the roar of tho train m 
hrst and then to piotect the front in the same way BriD< ^ 
defence as to this part of tbo case was that he hastene^ 
tho rear of tho tram and instructed the Under Guard ^araya^^ 
samy to go and protect the rear of the tram m the 
quired by the rules, gave him two detonators toenab ® 
do 80 , saw him start out along the hue and then liimso w 
the front of the tram to take precautions there '® 
Magistrate found that this defence was totally 
Brindley took no steps whatever to protect the tram “ 
entirely on the security which the Block system of a 

trains was supposed to gi\e He was led to this 
miimte examination of the aevernl statonients made y .gpjpB- 
after the accident and by tbo manner in winch Brin ej 
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nation gicw with each frcsh ‘stitoinont Ho 'ilso attached great 
unpoitiDCe to tho fact th vt tho Under Guard Narayanasamy’s 
body was fon id in such a fiosition in the wreckage after tho 
accident that it nns certain that he was in his van when it 
occurred He therefore found him guilty of tho great neglect 
of duty and amazing indifference t > the «afofcy of the public and 
of tl e property of the Company whoso servant ho was and 
sentenced Jiimtothiee months* iigoious impnsonmcnt under 
Section JOl of tho Indian It ulways Act IX of 18DC 

On appeal the Sessions Judge found that Bi indley did instruct 
hiaray anasamy to tiLe the required steps and oven gave him 
two detonators but that Isarayanasamy was lazy and unwilling 
logo and that Brindley did not sec that his instructions wero 
carried out He tliorefore confirmed the conviction but reduced 
the sentence to a fine of Es 100 
In arriving at this conclusion the Sessions Judge has made no 
reference at all to the successive statements trade by Brmdloy 
to diSereut persons after the accident nor has lie referied to tho 
fact that Harayanas imy’s corpse was found m such a position 
tint be must have been m his van at the time of the accident 
'llie Sessions Judge does indeed find that Biindley's state 
ment that lie saw Narayanasamy go a distance of 40 yards along 
the Ime in rear of the tram m order to protect it is false and ho 
80 finds on the strength of tlie evidence of tho Police OonsfaUo 
tint he found Narayanasamy asleep in the van a fow mmiitos after 
the time when Brindley said that ho sent out Narayanaisamy 
I find it diificult, if not impossible, to believe that if Narayana- 
samy had leally been sent out by his CJiief Guard and had gone 
40 yards along tho line in order to protect it with detonators 
aud a liaud lamp, lit would have leturned without placing any 
detonators and been found asleep a few minutes later in liis van 
Ihe V iridus statements made by Brindley, the undoubted fact 
that no dctonatoia wero laid on the Jiuo and that Narayanasamy 
w IS in hig van at tho tune of the acculcnt, strongly confirm tho 
coiicbision of the Joint Magistrate that Brmdloy did not m fact 
send out Narayanasamy at all The reasoning and the conclu- 
bioii of till Sessions Judge on this fundamental rpiestion and on 
soiao otlipis also ni i loss degree* are so unsatisfactory that I was 
at first inclined to think that wo ought to set asi le the Judgment 
of the Sobsioiis Judge and order tin appeal to be retried 
Cowwsvl for the ntciisid, how « >or, aid tli it ow iiig to the expense 
involved 111 n retri il, Ins climt would prefer to Lave the niittcr 
115 
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dealt with by tbia Court, ind the Public Prosecutor, tl ou] 
be resented as unfounded many of the strictures passed ' 
the Supoi lor Staff of the Railw i,y and asked us to expun 
them from tho Judgment, said that he did so of his o^u moti' 
and had no mstrnctiona to do moie than apply for nn cnlianc 
ment of the sentence I do not see how we can espungo a' 


part ot the Sessions Judge's Judgment, 
desues us to do I must not, however, 


as the Public Prosccu' 
be tal en to endorse 


various conclusions and cnticims of tho Sos«uons Judge, somf' 


which refer to inatteia more oi less extraneous totheque'' 


boforo him in appeal 

Indeed theso matters have not been argued before us i or ifs 
it necessary to do so m order to enable as to disposo of 
application for enhancoraent of sentence on the guard C 
tho Courts below have found Bnndley guilty of neghg^nco ai^ 
of not obeying the rules laid down for his guidance, I’dh a 
to pro\ont accidents and that snch neglect ledtotbe pro 
deplorable catastrophe and have convicted him ^ * j 
panishahle under Section 101 of tho Indian Railwayfl ® 

think that a mere fine of Bs 100 for soch an ofTence is ^ 

inadequate, even on the view taken by tl e Sessions c Jr 
tho exact nature of tho neglect , ^ 

I however, find that the neglect of the Guard wa< 
failure to soo that Narayanasamy carried out hfs 
for the protection of the tram but that he did nc 


instruct Nai ayanasatny at all , ■ 

Having regard to tho terrible consequences tint sue 
of duty may entail, it la essential that tho "Oideico 
should be snfiicieat to mark tho gravity of the o gu 
into consideration tho previous servico and ago c ^ 
and the consequences that mnst follow his convictio ^ 
so I still flunk the sentence of three mouths' jj ,nl' 

niont imposed by tlio Toint Magistrate was no 
circumstances required I would therefore 1 ’ 

to that extent and remit the fmo imposed bv tl e 
Any imprisonment ilready suffered by the acc» ^ P 
Joint Magistrate's sontonco will, of course ccu'i 


three months 

Waitis, ,T — I am of tho same opinion I” ^ ^ 

Magistrate convicted tho accuse I nndi r Sect cti ],» 

Railnays Act, 1890, of disobedmnco to "" i’’ ‘ ‘ 

to lifo by failing to protect tho rcir of ' 
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manner prescribed by rule 182 The Sossions Judge also found 
him guilty but bis finding as to wbat the breach was wis so 
nnsatisfactory that we aro unable to accept it in considering tho 
adequicj of the sentence passed on the accused and I slioull 
have been in favour of directing a re-lioanug of tlio Appeil, if 
the Counsel for the icciisod had not appealed to us to save his 
client the expense and anxiety of a rc hearing by finally 
disposing of the case ourselves 

The Sessions Judge has found that tlie accused so far complied 
with role 182 as to give the Assistant Guard two dotonatois and 
order him to go and protect tlio train On the basi^ of this 
finding I have sonae diflionlty in understanding liow the accused 
was convicted of any offence at all having regard to the sliort- 
ucss of the time and tho prossme of other duties upon liim 
Bat I am entirely unablo to accept tho finding that the accused 
took any such stops to protect tho tiam for the reasons stated 
by my learned brother and more full) by the Joint Magistrate 
Wo must I tiunkj deal with tho sentence on tho footing that 
the accused wholly neglected to tike tho procanlions to pioteot 
the trim prescribed by rule 183 relying on tho working of 
the block system to prevent any accident The preciutioiia 
prescribed by rulo 182 are expressly designed to guard against 
the failure of the block system from any cause, and it was 
especially incumbent to obseivo them at a time and the Mail 
tram was duo at the point whcio tho accused s train was stopped 
Tho time which the icctised had for taking action to protect 
tho rear of his tiam was probably nioio than tho 15 minutes 
allowed by tho Sessions Judge and less than tho 11 miuutoo 
allowed by tho Joint Magi'stratc, but if the accused, after his 
train stopped, had with re isonablo promptitude seat off tho lJndc~ 
Guard with rod light and detonators to protect tho rear of tho 
train as required by tho rules, thuo cm, I think, bo httJe doubt 
that tho accident would have been aaortod Tho offence of 
nhich tho accused was guilty is a very serious ono, and tho fine 
of IN 100 imposed by tho Sossious Judge appoais wholly 
111 idcfpiate 

\\ 0 must, I think, set aside the seiifonco of tho Sessions 
Jmlgo and sentonce tho accu'iel to suffer three montlis’ i igoro la 
iinpi isonmont ihe hue, if levied on the accUNod, must ho 
rofunded 
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In tbe Sigb Court of Judicature at Madras 


CKBimAL KB VISION 


Before the Son'hle Afn Justice Benson, and the Uon'ble 
Mr, Justice Walks 

THE PUBLIC PROSEGDTOB> PETmoNsr 

V 

KASARGOD ACHUTHA SHENAI, Acccskd 
Criminal Revision Petition No 584 of 1000 
Railinx^s IX o/I890, Seclton 101 — tafet;/ of fat 
senffeis — Ootlision—Disobedtence of Rules 
Tho Assistnnt Station Master at K gave lino clear to tho Station 
Master at XI for o 14 Wail wuliout observing personally tlmt tbo o e 
or No 4 Mizod train, wliicb was runmog m advance bid arrived »t « 
station and tint the rcjr portion of the train was missing H® 
noted under Section 101 of the Railwiys Act 1^ of 1890 On 
petition being presented hj the accused to the B'gh Court they 
to interfere on the ground tl at tl ey took the facts to be as found bj 
Sessions Judge 

Petition under Soctiona 485 and 439 of tie Onminal I’rocciliuf 
Codo, praying tho High Court to revise the .%g# 

Sessions Court of Cudclnpali m Criminal Appeal No “lO ^ 
presented against tho conviction and sentence of ^ ® 
Magistrate of MadanapaUi Division m C 0 No 4-t of 
I his ciso coming on for hearing 

Upon perusing tlie petition and tho Judgmcots of tho 'O ^ 
Com ts and the rocoids in tlic case and upon hearing j> 
tionor nnd the arguments of Mr Ramanad Shenai for J r 
Madhava Rao, Vakil for tho accused, the Court ma 
following — , 

Orders '—'We must as a Court sitting m Revision 
facts to bo as found by tho Sessions Uidge . j 

Ho finds that the Lngine vith ton or tnolvo 
fact, run into Kodiir Station It nos m this state o t j 

tho Assistant Station Master signallod Line clear to 
Station vrithout observing that the roar poftiou of ti® ^ 
mjasing c-isoftl® 

Wo cannot say that on these facts the tk^' 

Assistant btation "tfastor was such ns to rtij'urc ns t® 
s^ntotico passed upon him Wo therefore dtcl mc — ’ 

• S«Q Api>«isdls A Ca»*J bo ^ 
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Lower Burma Bulin^s, Vol. IV., Page 139. 


CRDIINAL REVISION 

Ifefnre ^^r. Justice Iriotn^ GST 

KING EMPEROR 

V 

A C DaSS 
No 321 B of 1907 

Danger caused hj disohedienee of Railmxy Dales— UcaponnhiUlg of Siatton 
^Tatler—Cortsequenees of dxsohedience of JtvJee — Collision— Indian Dail 
wags Act, 1890, (Section 101 

A, an lasistant Station Master, allowed the signal to begtrenfora 
train to run tbroogU bis station without satisfying himself as require! 
by the rules made under the Hailwaja Act, that nil the prescribed pro 
enutions bad been taken by tbejeraadnr subordinate to bun The train 
was switched off the mam line on to a lioc on which some wagons woro 
standing and collided with them Ihis could not hare occurred if the 
rules bad been complied witb A was tried, under Section 10] of tho Act, 
for haring Mbenonduty endangered tho safety of persons travLlhng m 
the tram by disobeying general rules He was conrictcd, and fined 
Ks 30, the Magi«trato remarking that ho considered bis offence merely 
tcohnical and that the collision was practically the i esult of tho acts and 
omissions of the jemadar 

lleld — that the Afngistnitcs new of tbo relatiio responsibility of A 
and tho jemadar wan in new of tl eir relative positions, radically wrong, 
and that A was the more guilty of the two 

Held furl! er , — that the essence of tli© offence was ihe danger or risk 
eiitaile 1 bj the neglect of *he rules, irrespective of the consa pienccs that 
ictually ensued 

A substantive Bcntciico of ini| nsonment was passed upon A 

Snell and Sedhm Y Tl e Queen {1) B irma RaxU’-ayt Company y Fox{ 2) 
(iinreportod) , referred to 

froienmetif Adiocatc for tho Crown 
Fordan for Rcspomlcnt. 

Tni ell'll go on which A, C Diss wta tried wa^ that he, on 
8th lobriiary PI07 at I’jmbongyi by disibcdience of gonerd 
rules cuised the collision of a tnin with wagons and on- 


(l) 1 li83 I L U , 0 Mn 1 , 201 (*) CrinnnnJ Itovw 


No l^OUoriJOl 
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ng dangered th*^ safety of persons lo an offence undoi Sectic 
Emperor Indian Railways Act, 1890 He wis convicted ar 

^ fined Rs 30 The Government Advocate under instrnctioj 
from the Local Government applies for enhancement of tl 
'sentence 

Tlie Judgment does not contain a statement of all the materi 
facts In order to ascertain them I have had to read the d( 
positions and the examination of the accused It is not apparoi 
why the examination of the accused was recorded in Burmesi 
lhat IS not his mother tongue, and ho presumably spoke Enghs 
m Court 

The charge is defective A minor point is that the accuse' 
ought to haio been described by his full name, not by initnh 
The charge ought to have set out that he was Assistant Static: 
Master and on duty The Rnles which he disobejed ought t 
have been tpecified I cannot ascertain from the record that tin 
I ales were before the Magistrate at all The learned Govern 
mont Advocate produced them at tbo hearing of the appeal 


Tlie facts as they appear on the record are these At 
bongyi Station there are 4 lines The socond lioo is the raair 
line which runs straight through the station The first facing 
points which a Down tiain (travelling north to south) meets are 
tho points of the first or platform line About 16 yards soutb 
of those points aro the points by which the 3rd line branches oil 
from tho mam lino At the first or platform line facing points, 
IS the line clear post where the line clear for the section P>m 
bongyi to Payagyi is given to the driver of a Down tram which 
docs not stop at Pyinbongyi The line clear is stuck m a cane 
hoop to enable the driver of the moving tram to pick it up 


On Sth February 1907 about 6 to 5 15 a m tho No 4 Down 
Mail train approached Pyinbongyi Station At that time 
No 155 Up Good*; trim wai standing in the station on the plat 
form lino and six wagons winch had been detached from it wore 
standing on the third lino near the north points It 
jemalar’s duty to •»et points when shunting Ho had set tie 
points to shunt tho 6 wagons After doing this it was his o f 
to vot both the facing points for tho mam line, lock tho pO’” ^ 
and rolurn the keys to the Assistant Station Afaster and 
hmi'clf go to tho trailing points at tho South ond of the stit'O” 
This ho did not do The first facing poiots wore sot correct f 
llio second facing points wore sot for the third line, and the ej 
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left in tlio lock The jemadir 8**1765 at the f icing points 

and told the porter to lower the signal winch ho did The Emieror 
Assistant St ition Master went to tlio first points and gvvo the A C Dass 
line clear to the driver Iht tram ran on to the third line and ' 
collided with tho wagons The portci s evidence is this, “ Ihc 
Assistant Station Master asked me to bring the rattin hoop I 
give it to him J hen he went to the second lino to the point 
Little i%hile after the jemadar shoned me a gieen light and 
shouted to mo and I lowered the signal Tins is the way I have 
been working daily The Assistant Station Master never shows 
a green light to me ” 

Now I turn to the lules framed under tho Eailway Act In 
these rales various duties are imposed on the Station Mastei 1 1 
other Railwaj servant appointed bj the authorised ofBcei 
There is no suggestion in this case that any person except tho 
Assistant Station Master Dass was appointed to perform niy 
duties of a Station Mastei I therefore read the rules without 
noticing any reference to persons so appointed 

Rule 113 (1) reads thus “The Station Master will beiosponsi 
bit that b 11 facing points over which a tram will pass nro 
correctly sot and secured, and trailing points correctly set ” 

Under that ruit, subsidiary rule (/) (m) leads thus, " M hoii i 
trim runs through, oi istimed to run through, auy station without 
stopping, the Station Master must inspect all facing points ovi i 
wlii''h the tram will run, and is peisonally responsible that ill 
such points arc set correctly and locked for the running through 
tram " 

Rule 91 (2) reads thus, ‘ The Station Master shall bo hold 
responsible that the signals are not lowered to admit a train 
until all facing points over which tho train will pass are cor 
rcctly set and secured” 

Under this lulo subsidiary rule (o) (i) reads thus, ‘'No Iloino 
or Oater signal is to ho lowered for tho admission of an^ tram 
unless the Station Master has satisfied himself that, m the ca c 
of a “ running through ” tram tho keys of all lacing points over 
which the tram will pass are m his po'^scs ion , secondU , timt ho 
has complied with the instructions laid down in sub idiarj rale 
if) ("') under general rule 113” 

RuU) 11 (i) (o) r^ads thns, “Evirj tirtificato issued at a 
sUlion under rule 8 clause 2,” * o , a lino clear certificate “ shall 
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be delivered by the Sfcition Master, if the tram luns throngli the 
station without stopping, to the dnvei " 


The importance of the rule that the Station Master must hive 
the keys of the f icmg points m liis own possession is seen from 
the evidence of the driver, J R Hall, who exphms that the key 
of the third line facing points cannot be taken out of the lock 
eveept when the points aro set foi the main line 

Now the Assistant Station Master’s duty is clear Ho had to 
first inspect the facing points of the platfoim and 3id hue eeo 
tliat they were correctly set for the m un lino and locked and 
that the kejs of both points wore in his own possession Until 
this was done he shonld not have allowed the signals to be 
lowered, much less have given the line clear to the driver He 
did not inspect the points although he parsed close by them 
Tho keys were not in his possession The jemadar in his pre 
bcnce called to the porter to lower the signals, and Diss doe^ 
not even allege that he told the porter net to do so Final)} he 
gave tho ticket to the driver His oxcoso is that after writing 
out the line clear m triplicate be had no time to evamine the 
points This IS «iraplo nonsense If he had time to reach the 
line clt - 11 post he had time to e\emine the poiutson tho wa}j an 
nothing could excuse his allowing the signals to bo lowore 
before he had the keys of the points in his possession The f ict 
that he delivered the line clear certificate shows that ho 
ncguiosced in tho lowering of the signals, and, if the portor is to 
be believed, this disobedience of rules by D iss was not an 
isolated instance bub habitual 

The jemadar and the Guard of tho Goods tr un also dtsobcyc 1 
rule and the three are jointly responsible JJio jtinadar an 
Guard absconded The Magistrate wrote, “The acts oroini 
of the absconders are much more serious tlian wlnt m'} 
iltnbuted to Dass,” and again ‘ as it is ^hown that the lrnn| 
came in practically throngli tho act of another I would viow w 
occurred so far as Dass is concerned as a ttchnicnl olTonco 


Tins view of tho case is radically wrong M hen a 
lax his inferiors will certainly be lax too The strict observa^^^ 
of tho rules framed to ensure the safety of trains is of such 
mous importance to tho traaellmg public that 
of tho question, and much more so in the ciso of a 
Master than in tho ca'o of a jemadar who h subject to cons 
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and detailed snpervision I consider tliat Dass is more guilty 
fKaa the jemadar 

The insertion in the charge of the words "caused the collision 
of a. tram with wagons” was in my opinion not merely super- 
dnoDS bat undesirablej and the Magistrate’s lomarks about the 
probable consequence of setting the points wrong shows that he 
did not understand clearly the nature of the offence for which 
he was trying the accnsed The offence was endangering the 
«afety of any person, and that offence would equally have been 
committed if the driver had succeeded m stopping the train be- 
foreitreached thewagons In Snell and Seddons v The Queenm 
the learned Jndges said "appellante are liable to conviction not 
by reason of consequences directly referable to their default, 
but by reason of the danger or risk which it entails ” 

The present application was made nearly five months after the 
conviction In the Burma Ratltcaye Com-pany v Foz&) which 
was an application for an order to the Magistrate to make farther 
enquiry into an offence under tho Eailway Act, the learned 
Judge said that an application for revision by prosecution 
should not be entertained after tbe period (6 months) allowed 
by the Limitation Act for an appeal against an acquittal has 
elapsed, except under, perhaps, very exceptional circumstances 
In this case the period of six months has not been exceeded, 
but it IS 10} months since the offence was committed In 
consideration of this fact, I eball pass a much more lenient 
sentence than I think the ^Ugistrate ought to have passed, but 
the offence was, in my opinion, such a grave one, that I should 
consider mjself to some extent responsible for the next accident 
that occurs on the Burma Bailways throu gh similar disobedience 
of rules, if I did not pass a sentence of imprisonment 

The fine of Rs 30 was paid I sentence Dass to fifteen days’ 
rigorous imprisonment m addition to the fine 
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CEIUlNAt PEOSEOTTtON. 


In the Chief Court of the Punjab 

appellate CRUriNAL 

Aa/o™ the Stm'bU Str W.llm,n Clark Et , Oku/ Mge, 
and the Eon'lh Mr A Kensington, Judge 
the King empbeor, appsiust 


Karim eakhsh, respondent 

Oabp No 169 op 1908 

Bopme-Ro.Iitoi/ Atl IX cS 1S«" 

Si"nal ^***" withoot pajing anp attention to the danger 

result ihit h,„ p**° thereby piolated the Railway rules with the 
in shontinr. ^ With another Fn^iae which tra? eogased 

Seotien IOl„t 7“.' e First Class Masietrate nndt" 

safete of i^k 'ir"* ’•“•'"•Jw Act 1\ of 1800 lor endangenog the 

refetr of the adioial, on the Engine but was aot,uitt.d 

consictM'^twU^^ order of acquittal was set aside and the accuse! was 
mouths onced to undergo rigorous imprisonment for eii 


Ordor of Akbwand Adddl Sdakoe Khis, 
Uagistrate, Isf Class, Multan, dated the 30tli September l"0f, 
acquitting the responaeot 

Charge —Under Section 101^ Act IX of 1890 
Appellant By Mr Turner, Governinent Advocate 
Respondent —In person 

»»ODOMENT —This IS an appeal bj the Crown from an acquittal 
Karim Bakhsh the nccnsed was chirged under Section 
of the Indian Railways Act IX of 1890, for bringing his ten" 
mto the Station Dera IHUa, when the danger s’gnat 
against him 

Karim BaUish was the Driver of 70 Down Goods train, 
case ngamst him ,s that thongh the danger signal at tfte 
Rstant bigtial was against him, he omitted to stop his tram 
but proceeded, and ran mto No 41 Up Goods tram at sh^'- 
14U0 feet beyond the Distant signal and JOO feet short of 
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Home signal, where No 41 TJp trim was shnntmg, he there- 
by endangered the safety of the officials on the ^o 41 Up 
tram, and in fact caused injury to Chiragh, Driver of that tram. 

Th'it'No. 70 tram w is going at a fast pace when the collision 
occurred is proied bv the distance to which. No 41 tram, was 
driven back 

Accused's defence was that the Dl^tant signal was not 
against him, and whether this was so or not was the essential 
question in the ca^e 

The Jlagistrate m a Judgment characterised by great con- 
fusion of thought found that the Distant signal was against the 
accused, but that there was a dnst-stonn blowing at the time, 
and apparenth that the accused coaid not «ee the Home-signal 

This has nothing to do with the case, as a mattei of fact we 
think it IS clear that there was no dust storm blowing at the time 
The accused admitted that he saw tbu Distant signal, and so did 
the Guard of his tram — it was not neces'^aij for him to see the 
Home-signal, he was bound to stop his tram when the Distant 
signal was at " danger ” 

The Magistrate appeals to have been also influenced by the 
fact that the Assistant Station Master was to blame lu allowing 
shunting to proceed withm 10 minutes o* the time when No 70 
tram was due This also has nothing to do with the case, that 
the Assistant Station Mastci was also to blame does not clear 
the accused from his breach of rule 

The question wc have to consider then 13 whether the Distant 
signal when accused brought up his tram was at ‘ danger ’ or at 
‘ proceed ' We have no hesitation 10 finding that it was at 
‘ danger ’ It has been clearly established that while shnntmg 
is going on the Distant signal must be at danger, under the 
List-Morsc interlocking system, Avhich is in force at this station 

The OMdence of the Guard of No 70 tram and of Shib Datt, 
Overseer, proves that the signal was in fact at * danger ' 

The accused before us urges that the interlocking system is 
irregular m its working, and that the signal was at ‘proceed’ 
He did not urge this flaw m the working m the Lower Court, 
and if there had been an>, it must have been discovered at 
once, und the signal would have bad to be repaired, no que-tions 
were asked of the witnesses to support this 
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KiD^f The aocQsedj therefore, in our opinion, ran on his tram 
Emperor without pajiug any attention to the danger signal against hun, 
Kanm and violated rule 100 of rules for Indian Eailwajs, which 
Ba^h required him to stop his tram as quickly as possible We 
accept the appeal and find him guilty under Section 101 of the 
Indian Railways Act and sentence him to six months’ rigorous 
imprisonment 

In tbe Chief Court of the Punjab. 

CRIMINAL REVISION. 

Before the Ron'hle Afj. IF. Ohevis, Judge. 

SHAHAB DIN, Convict, PsimoNEB 

i 

THE KING EMPEROR, Eebpondent. 

Case No 455 or 1906. 

1908 Endangering the tafeiy of paeeengere travelling hj 'roin— Jniiaa Railv'ayt 

June, 8 Act, IZ of 1800, Section 101— Dieoiedience of General Ralte by 

”” Oolltsxon—Loee of Ufe 

Tho Driver of aDowa Goods tram standing m the loop line 
pass an Up passenger tram i eceived a hne clear ticket prepared or ® 
latter tram and started his tram without •satisfying himself that t e 
was for hi3 tram disregarding the signal which was against him t oco ^ 
sequence being that his tiain collided at the crossing with the 
train which was running from the opposite direct ton He was ebarg 
fore the First Class ilagisirate under Section 101 of the Railways 
of 1890, for endangering the safety of passengers in the tram by <hso c ^ 
ing the General Rules and was convicted and sentenced to undergo 
months’ rigorous impnsonmcut 

On appeal, the conviction was upheld, but the sentence was redor*^ 
three months’ rigorons imprisonment 

Petition under Section 139 of the Criminal Procedure ^04^^ 
for revision of the order of ilaior B 0 Roe, Additional Ses >0^^ 
Judge, Lahore Division, dated tfao 13tli March 1908, 
that of S S Hnrrr, Ksqmre, Magistrate, Ist Class, 
enhanced powers under Section SO of the Criimnial 1 
Code, Lahore, dated the IStli Pebruary 1908, conWetiDp 



See Appeodis A, Case he 42. 
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Charge — Undei Section 101, Act IX of 1890 
Sentence — Six ra'^nths’ ngorons imprisonment 
Petitioner — Bj Mr Morrison, Advocate 
Ktspondent — By the Government Advocate 
Jddoueat — Ha\mg gone through the record I can find no 
reason whatever for hesitating to accept the findings of the ilagis- 
trate and Se'^sions Judge that the petitioner broke the three 
rules in respect of which he has been convicted 

It 13 urged that the law required that all alteration', or addi- 
tions to the rales shall be communicated to the persons concerned, 
and that the rales have been altered since the petitioner passed 
his examination as a Drivei, and that the new rules have neither 
been communicated to him orally nor has he been supplied with 
them in writing although the rules laid down by the Railway 
Board require that every Driver shall have with him a copy of 
the rules, and that the administration must see that every railway 
servant is acquainted with the rules relating to hi« duties But 
it would be useless to give a copy of the rules to an illiterate man 
like the petitioner, and the administration could not do more 
than examine him and so satisfy themselves that he knew his 
duties, and understood the rules As to change of rules since 
the time when petitioner was examined, I have looked up the old 
rules (11, 124 and 149) corresponding to the new rules which 
have been broken, and find that there has becu no practical 
difierence at all The forms of the “ line clear ” certificates have 
been changed, but the change is not material, and even an illi- 
terate man has only to use bis eyes to see the difference between 
a ‘ lino clear ’ for an Up tram and one for a Down traiu Both 
the old and nen ‘ line cleais” for Down trams are On all white 
paper , the old Up train form had one thm red line drawn diago- 
nally, while the new Up train “ line clear” form has two thick 
parallel red lines drawn down it So red still shews clearly a 
"line clear” for an Up tram This holds good both for the 
Lahore-Pbillour Section and for the Lahore Multan Section, and 
in fact for the whole of the Iv -kV Railway So petitioner, had 
be looked at the "line clear,” most have known that it conidnot 
possibly he for a Down tram 

There is nothing more to be said about the conviction, which 
I uphold It remains to consider the question of sentence 
There cau bt no doubt that the petitioner had been \ ery heavi- 
ly worked Be had been ou the nek. list with fever from 26th 
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September 1907 till 9th October 1907, md the particulars given 
in the Magistiato’a Jmlgmenkshew that long hours lie bad worked 
from 20th to 24th October In addition it must be remembered 
that a Driver lias to come on dutj 45 minutes before Ins engine 
leaves the shed, and to stay on dut} for 16 minutes nfttrhis engine 
reaches the shed, and that the traffic staff are allowed the use of 
an engine for 15 mmntcs before a tr^in starts and for 15 
minutes after a tram anives So we may cut a good 2 hours 
from the time which could possibly have been devoted to 
sleep between two journeys On 20th October petitioner did a 
journey of about IG honis, and wis then off for about 17 
hours This gave him ample time foi rest, but after that the 
hard time began On 21st — 22nd Octobei his journej Iistedfrom 
5 p u to 1 1 21 , about 20 hours, including a whole night He 
had 9 hours off which would give him about 7 hours clear, he 

might get about 6 hours sleep (some timf* must be allowed for 

meals) hen on 22nd and 23rd he had another jouruej’ lasbog 
about 20 hours, and including a t. bole night, and ending at 6 p M 
The ne\t morning he was ordered out again at 3 a m owing to 
auothei Driver having fallen ill So again apparent!) he co 
have had only about 7 hours sleep It is obvious, considering 
the strain involved in the work of engine driving, that ® 
journeys were too long and the intervals too short, and that e 
accused had cause for complaint At tlie same time, even a ow 
mg that the accused was in a sleepy state, he might surely have 
taken the trouble to look -it his "line clear ” and seen if was 
a white one or a red line one before he acted on it and 
his engine he might surely ha\ e done much even if he orr, ^ 
to look at the signals or wait for the giiara Ihe 
made considerable allowance for the fact that the accuse ^ 

been overworked But for this fict a sentence of six mout s 

prisonment would have been toUll) inadequate for sue 
carelessness, leading as it did to the death of several p®*"* 

It IS very difficult to mete out sentences exactly of 

such cases, and I am not at all suie that any further 
sentence can justly beasked foi, but I presume tli 't 
brother had m view some reduction when he adiiulte 
tioner to bail, so I will reduce the sentence At the f-am® 
do not wish it to be thought either by the petitioner or 
members of the Locomotive staff that this Court has en w 
doned the offence, so I decline to listen to the plaa t a 
tence should be reduced to the amount of imprifionmeo 
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undergone (about 5 weeks) I reduce tbe sentence to one of three Shahab Dm 
montbs’ rigorojj'j jmprisoznent 

T]ie petitioner snould surrender to tbe Distiict Magistrate to Emp^r 
undergo the rest of Ins sentence , if be does not surrender, the 
District Magistiato «honld take steps to airest him 


In the Chief Court of the Punjab 

CRBIINAL. REVISION. 

Before the Eon'ble Mr. A. Kensington and the Eon'ble 
Mr E A B Rattigan, JJ. 

AIUHAMJfAD RASHID, PErinONER 

V. 

THE KING EMPEROn, Rbspondint. 

Ca«b No 697 op 1908 

I90S 

Indian ^e(, /X o/ IS*^, 5ec(<on ) 01 — Station Afaiter eniangtr^ Angiiit,6. 

inj the lafety of paeeengere—Prtpanng Line clear cerltfeote and 
ttarling a Doten tram before the arnral of an Up tram 
Tbe accused gare Line cictr to Ludbi^na for Ao Up tmn and pre 
pared a line clear ticket for No 12 Down tram to proceed to LudhmDA 
from Ludhowal and handed it orer to the Gnard before No 0 Up tram 
arrived Then the Guard give it to the Driver of the tram No 12 
Down tram started and collided with No 5 Up tram between Ludhiana 
ard Ludhowal with the result that no less than 21 personi were killed, 
besidc<) several injured 

The accused was charged under Section 30t A of the Indian Penal 
Code and Section 101 of the Indian Hailwnys Act IN of 1890 and scntenc 
ed to undergo rigorous imprisonment for two years 

On appeal the Sessions Judge acquitted the accused so far as Section 
304-A IS concerned, but Upheld the conviction under Section 101 of the 
Indian Railways Act for breach of roles 
On a Revision Petition presented to the Chief Court by the accused to 
Ret aside the conviction under Section 101 ofthe Railways Act, it was 
held that there was no reason for the Court to interfere nor to reduce the 
punishment The petition was disim«®ed. 

Petitionee — Mr H W Morrtaon, Advocate. 

Respondent- — f/ic Gotemwicnf Jtficro^e 
Order The District Magistrate convicted both under Section 
804-A, Indian Penal Code, and Section 92 (1) (a) of the General 
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Rales for Railtvsys The Sessions Judge acquitted 'lo far as 
Section S04-A is conceroed, but upheld the conviction under 
the Railway rules Jhe only charge under the RailwayRules 
IS of a breach of rule 92 (1) (a) 

The prosecution rely on Exhibits P 13 and 14 as geomne and 
say Exhibits 12 and 35 are forgeries , the defence say just the 
reverse 


The Ses‘»iona Judge acquitted under Section 304«A/ holdiD^^ 
it not proved that Exhibita 18 and 14 were gennice Jf this riew 
be correct, then jt is not proved that Exhibits 12 'lud ID are 
forgeries, and if Exhibit 16 bo genuine then appellant cannot 
possibly be convicted under Section 93 (1) (a), as Exhibit 15 
the pertDission from Ludhiana for 12 Down train to leave Ladho 
wal But if Exhibits 13 and 15 are forgeries then I thmh (at 
present, though I have not heard arguments) that there can be 
not the least doubt that the appellant is guilty under Section 
304 A, as well as under the Railway Rules 


So, practically, it comes to this, that I either accept this ap 
pbcation or reverse the Sessions Judge’s acquittal under Section 
SO^'A The Sessions Judge mamtamed the sentence m full, so 
rejection of this application on the ground that Exhibits JS and 
14 are the genuine ones and Exhibits 13 and 16 are the forgpn®® 
would practically mean restoring the District Magistrate*'* 
meat But under the rules of the Court only a Division Bcoc 
can hear an appeal from an acquittal And this is a inosbunp®^^ 
ant case 


I refer the case to a. Division Bench Appellant to remain 
bad meanwhile 


JonGMENi ~lhi8 petition for revision was we think referred to 
a Dmaion Bench under a misapprehension The petitioner ® 
been convicted by the District Magistrate of oSences -andcr 
tion 304 A, of the Indian Penal Code and Section lOl o 
Indian Railways Act, of 1890, and sentenced to 
rigorous impriBonment Ihe learned Sessions Judge on 
accused’s appeal set aside the conviction under Section 
the Indian Penal Code, but maintained that under Section ® 
the Indian Railways Act, be docbijed to interfere with 

lence imposed Prom this order no appeal has been prefen 

the Local Government m respect of the accused’s acquittal, o 

charge under Section S04*A, of the Indian Pen'll Code, o 
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accused has petitioned this Court to interfere as regards that 
part of the order which rnaintains the conviction under Section 
101 of the P iilways Act 

The learned Judge in Chambers seems to have been under the 
impression that it might be mcnmbent upon this Court, if it 
took a certain view of the case, to reverse the Sessions Judge’s 
finding with regard to the charge under Section 304-A , of the 
Indian Penal Code md he held that as this would be tantamount 
to accepting an appeal from an ordei of acquittal the case must, 
under the rules of the Court be heard and determined by a 
Division Bench We cannot agree with this view The Local 
Government hss not appealed from that part of the Seaaions 
Judge’s order which acquits the accused of the offence under 
Section 304-A, of the Penal Code, and we do not think it would 
be in accordance with practice for this Court npon an application 
for revision preferred b} the accused, to set aside that part of 
the Sessions Judge’s order and convict the accused of an offence 
in respect of which he bad been acquitted We are quite aware 
that the powers of this Court upon ils Criminal Revision Sideere 
not circunascnbod, nor do we desire to lay down any general 
rule as to the limit of its authority as a Court of revision But 
we do not think that we are going too far when we say that in 
practice this Court should not save possibly for very exceptional 
reasons, upon a petition for revision presented by an accused 
person and in the ab-sence of any appeal bv the Local Govern- 
ment, set aside an order of acquittal m respect of a particular 
charge and convert it into an order of conviction In onr opin- 
ion, and W 0 say it with all deference, the learned Judge would 
not have been acting in accordance with the practice which ob- 
tains m this Conrt if he had m this case set aside thu order of 
acquittal in respect of the charge under Section S04-A. of the 
Penal Code 

The case has, however, come before us for determination and 
we accordingly called upon ^Ir Morrison to show grounds which 
would justify our interfenng on the revision side, with the ordei 
of the learned Sessions Judge 

In support of tho application Ifr Momsou contended (1) that 
Mr. Fagan the District Magistrate was disqualified from trying 
tho case inasmuch as he bad already taken part m the depart- 
mental inqOirv , and (2) that the Sessions Judge wrongly laid 
the onus of proof on the accused when he held that hiscase failed 
iir 
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because he had failed to prove that P 16 (the “line clear ’ 
authority given to the dnver) was issued afler the receipt of P 
15 (the alleged telegram said to have been received bvthe accus 
ed from tlie Ludhiana Stition Master) 

Neither of the'se contentions is tenable As regards the first, 
we need do no more thin say that we entirely endorse the re 
marks of the Sessions Judge upon the subject, Mr Fagan took 
no active part in the inquiri He only attended two of the 
meetings and he did not sign the report It is obvious from his 
file and his Judgment that the accused received at his hands a 

most impartial trial and that there is nothingwhatever to suggest 
that Mr Fagan was m tho slightest degree biassed against the 
aconsed The case rehod upon in this connection (No 13 PR 
98 Criminal) is obviously distinguishable upon its facts ^e 
might also note that this ground is not mentioned inthe petition 
for revision filed m this Court 
Tho second point is equally weak bihibit P 16 oo 
stated to have been issued at " 8 56," and Exhibit P 15 (assani 
mg it to be genuide)^purport8 to have been received at Ladhowa 

at *'8 59 " Presumably these documents correctly represent o 

actual facts and it was clearly incumbent upon the accused i ^ 
disputed their accuracy, to prove that they were incorrect ® 
learned Sessions Judge ivas, therefore, right m holding ^ ^ -g 
was for the accused to prove that P 15 was received Ufore 
was issued In point of fact he bolds that the accused has ai 
to discharge this ontt* and even if wo ourselves were me 
take a different view, wo do not consider that wo would be j 
fied m interfering on the revision <ude with his finding on a P 
question of fact 

Mr Morrison, however, contends that this Court is 
on the revision side to deal with findings of fact and e 
ferred us to a aecision given by one of us sitting 
Bench Wo have referred to this Judgment and hn 
no way supports the wide proposition of Counse an 
dealt with a very peculiar and exceptional state o ac ^ 
are ready to concede that it is open to this Court, i 
reason it so thinks fit to interfere on the revision si m 

mgs of fact supported by evidence, but we have no eai 
holding that interference m such cases must other 

and be justifiable only on very strong grounds o Court 

wise would be equivalent to converting this Court m o 
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Appeal m cases in which under the law no appeal lie* to it In 
the present case we can find no such gionnds In order to see 
whether am such existed ni, allowed ilr Morri':on, to refer to 
the documentarj evidence filed ui the case, but a consideration 
of this evidenci satisfies us that tht accuse<l was dulj informed 
that No 5 Up i: un liad left Ludhiana, before he gave the line 
clear” (.P 16) to the Driver of No 12 Down tram That this 
was so IS, we think clear from 1 zliibit P 0 and hxhibit P 21 
What obviousU happened was that the accused had forgotten 
that “No 5 Lp was on its way to Ladhonal that he had pre- 
pared P. lb piior to the «mval ol No 12 Down' and had 
given it to guard Baxtei mnaediatolj oii the latter’s entering his 
office, that he w ith gross carelessness allowed 12 Down ” 

to proceed on its jonrney and that aftertlieoccuirenco of the ter- 
rible accident which ensued he concovted both P 12 and P 15 
But even if P 15 is genuine {which we do not believe) it is clear 
from the entries on the documents themselves that the accused 
handed over P 16 to guard Baxter previously to the receipt of 
P 15 ill Morrison lelied strongly on the evidence of Baxter to 
the effect that P 16 was given toliim only half a minute before 
4 o' clock. But this evidence does not, in our opinion, prove that 
P 16 was not given several minutes earlier, and we cannot at- 
tach much weight to the witness’ memory upon this point We 
have no doubt that No 12 Down left liadliowal at 4o’ clock, but 
Baxter distinctly states that P 16 h vd been given to him when 
he entered the accused’s office He must have been there a 
minute or two, he then had to band it to the di iv ei and we know 
that the driver had some talk with the accused about the signals 
and points being against him and that these points had to be ad 
]usted before the tram could proceed All this could not have 
occurred in a second and probably at least three or four minutes 
elapsed between the time when Baxter received P 16 and the 
time when the tram eventually started 

Even upon the assumption, theiefore, that we are justified upon 
this petition in going mto the facts of the case, we cm find no 
reason wliatevei for differing from the concurrent finding of the 
Courts below that accused was guilty of an offence under Sec 
tion 101 of Act IX of 1890 As regards the sentence, we are of 
opinion that in the interests of the public an exemplary poni«h* 
meat w as c ailed foi The accused cannot, is pointed out by tne 
District Magistrate, plead that he was overworked He had only 
just returned from one month’s leave and had gone on duty only 
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two or three hours before the occurrence He had arespoasiWe 
post and the iive«5 of hundi eds depended upon his duly discbatfi' 
ing his duties In the discharge of these duties he showed the 
most culpable neg'ligence and the result of that negligence was 
an appalling mishap which caU‘.ed the deaths of no less than 21 
pei‘5ons and the iD6iction of injuries, more or less severe, to 
set oral more nccordingl} reject this petition 

The lower Burma Rulings, Vol IV. Page 350. 

CRIMINAL Revision. 

Before jlfr. Justice Irmn^ G.S Ofiaaiing G. J> 

KihG EMVKROR 

V. 

Jt N ATCHATAHAMAYTA 

1903 Zhn^er catud oy dKoheijence o/IiatUi ly Jtules—’Vulj/ and iy 

Sej)t,4 SlaHon ifMitr^Convtju^nctB of duottdience of 

■ Indian RaxUiaya Act, 1890, SeeUon 101 

A, ao Assistant btstioa Master, expecting tbcarnralo! a 

train in ins station, instnictcd his jemadar to let it come into t 
station ftiaiti line, and after it lind come m, to ^ot tl o points at theup*® 
of the station so as to allow ao Up Goods tram to proceed from a n 
line At the time of issuing these instructions he gave the hey*® 
points to the jecoad'ir, although the points were already set for th® 
line The jemadar without ivaiting for the Mad to ^ 
points for the eido hue on which the Goods train stood Ontheappr 
of the Mai], A aJIoired the signal to he given for it to enter the b a 
without further "aiisfying lumMiIf as required by the rules by w 
was bound that the pomts were eon ectly set The Mail in cod'C']’^ 
nn on to the side line and collided With the Goods tram ^ ^ 

Seld that A endangerwJ the ‘•afety of many persona by bi^ 
obedience ol the rules and his conduct therefore brought bun ’ 
terms of Section 101 (6) of the Act 

King Emperor v A C. Z)ose,(*) followed 
Shanher Balalrtshna T King Emperor^') ^ 

ASOUT 2-30 i M on 25tli Jannarj 1903 a cdlis’C’' 
Nyaangbiutha Station !Phe ruspoudent was Assistant 
Master on duty a* the time, a»d be was , »f.cis 

Section 101 of the Kulways Act 1890 The Additwbo 
frate, Ttoungoo, discharged him Appbcation w&s iu» 

District Magistrate to order further enq uu-y — 

(2J (1904) I I> R.,32<3»b,73 
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V 

King 
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Magistrate, iihile tiudmg that the rcspoodent did not do his King 
duty, and that if he had done Lis dut^ the accident could not Binper®^ 
have occurred, yet considered that he was not crnninally neg- M N Atcba 
ligent within the meaning ot the Act The local Goveimment 
have therefore directed the present application for revision to 
be made to this Court 

There is no doubt about the facts of the case 1 here are three 
lines at Nyannghmtha No 1 is the platfoi m line No 2 is the 
mam line, on nhicli a running through tram tvould ordinarily 
run No 186 Down Goods arrived on the platform line Ihen 
No 183 Up Goods arrived on the mam liDe,andwas moved ahead 
and was shunted back to the third line Then No 3 Up Mail 
passed through on the mam line On this particular night, it 
would pass No 4 Down Mail at the next station North, rt’ , Pyu 
When No 3 Up JIail had passed Nyaungbintha, No 186 Down 
Goods ^\as despatclied to Kanvntkwm No 4 Down Mail was 
timed to run throngh N} aungbintba but line cieai to proceed to 
Kanyutkwin could not be given to it until No 187 Goods reached 
Kanyutkwm At this time the keys of the point were m the 
possession of the accused No 3 Up Mail had ]ust passed, 
therefore it must be assumed that the northern points of lines 2 
and 8 were set for the mam line 2, the only alternative is that 
8 Up Mail must have burst the trailing points If the points 
had not been burst they were correctly set tb let No 4 Down 
Mad pass, and no alteration in any points ought to have been 
made until after No 4 Down Mail had passed This being so, 
the accused called the jemedar, gaae him the keys of the 
northern points, and told him that No 4 Down Mail as to tome 
m on the mam line and stop and after it bad come m, he was to 
set the trailing points to let No 183 Up Goods proceed to Pyu 
The jemedar, without wailing for the Down Mail to come in set 
the points for the third Imv Then the Down Mail whistled 
The jemedar called for the signal The accused came out of the 
o&ice, let down the Home signal, and Under his orders the porter 
let down the Distant signal The Down Mail came m on the 3rd 
line and collided with No 183 np Goods 

Of the rules framed bj the Government of India under 
Section 147 of the Act and which como into force on the 1st 
Januar} 1907, Ilule 247 throws on the accused the responsibility 
for ensuring that all points ai e correctly set and all facing points 
securelj locked, for the passage of trains Subsidiary rule (fj 
(ill) runs thus — 
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Id the case of running through traict or trains timed to ran tLrougli 
the Station Master «-haU inspect and is personally responsible that all 
facing points over which the train will pass are correctly set and locked 

Subsidnri Rule (j) (i) under the same rule contains the fol 
lowing directions — 

Tf a tram which is booked to run tbrongh I as to be stopped for *ny 
cause whatever it ninst be brought to a stand still by keepioj, the Home 
and Outer signals nt danger Fngmo Drivers of trams that sie 

booked to mn thiough shall when thtr have been 'topped outside sigoals 
and are subsequently admitted into the station yard, be prepared to stop 
there if an authority to proceed is not received at the outer roost points 

The accused disobeyed subsidiary rule (/) (ni) by omitting to 
inspect the points before oidenng the signal to be lowered 
That brings Inin wnthin the terms, of Clause (b) of Section lOl 
His culpability is greatly incira‘-ed by the fact that be gare the 
keys to the jemedar before the Down Mail came, as he knew 
that they would not be required until that tram had passed, 

The accused said tliat ne saw the Down Mail stop at the enter 
signal He is contradicted in this by the driver, and is uol 
supported by any witues« In case of any further proceedings 
being taken, it would be nccessaiy to enquire further mtothiS/ 
as no notice was taken of it by the Magistrate If the train i 
not stop at the Oater signals, the accused disobeyed suhsi la^ 
rale (j) (i) by ordering the porter to lower the signal ® 
Additional Magistrate held that the -iccused was not go* 7® 
negligence and that it was not pio\ed tiiat he hod endangere 
the life of many per«ons Jseitlier of these questions was s ric^^ 
ly m issue The questions were whether he disobeyed ^ 
which he was bound to obey, and whether be thereby en 
ed the safety (not necessarily the life) of my 
proved up to the hilt that he disobeyed the rule whic ^ 
bound to obev, and I do not think the Magistrate coo 
arrived at the conclusion that he had not endangered ^ 

of any person if lie had rend the report of Ktng ^ 

A C. Dass (1) It IS quite obvious that lus disobedience o 

by making it possible for the ycmcdai to switoli the 

third line, very greatly endangered the safety oi 

on the Mail tram and of the driver and fireman of 

train The case o* Shankar Balaknehna '■ Eing tjie 

was relied on by the accused It is in no way par'' 

present case The disobedience wa-s of a very di 

and the consequences altogether unexpected — ^ 

(2) I I- B S2C»i 73 


(1) 4 L B R JS9 
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The District Magistrate came to no finding on the points Smg 
really m issue Emperor 

The learned Government Advocite did not pi e'.s for further ^ N Atcha 
action agnin't the accused as be has been nnder suspension for 
several months What is desireil by the prosecution is an em- 
phatic prononncement by tins Court that disobedience of rules 
such as IS proved in this case is punishable by imprisonment 
Such a pronouncement it is believed will be more effectual than 
many department il punishments in preventing fnture disobe- 
dience llie ruling in Dass’a case which I cited above ought to 
be sufficient warning to rt iiKvay servants and guide to Magis- 
trates, but piobabiy it had not been published when the District 
Magistrate dealt with the present case Per that leason I 
abstain from making any order for further enquiry into the 
case 


The Lower Burma Rulings, Vol. IV. Page 555. 

ORBraAl. APPEAL. 

Before Mr, Justice Irmn, 0,8 1, 

KING-BUPBROR 

V. 

VO GTI 

No 530 OF 1908 

Dinner cauxe'ibij daobfdtence 0/ Rathcay Rules — Duty and responaxbit tty of 1903 

Station Master— Comeque ice of luobe lienee of RuUt — Indian Raxltca js Dec 14. 

A't 1890 Section 101 

A, an Assistant Station Master at r^nntaza. Laving ascertained that 
the line was cleai to Daika the next station, gave the ticket conveying 
authority to proc*’ed to the Guard of oDown tnuo, which was then waiting 
at his station He then received a loesoage frum Datku asking him to 
withdraw the ticket in order to allow an Up train to proceed from Daikn 
to Pyniitaz t In contravention of the r lies by which he was bound boat 
once signalled to Daiku that the lit e was clear, without first getting back 
the ticket from the guard On going out to get the ticket he found that 
the Down train had started The resolt was that the two trains met be* 
tween tlio stations although the drivers were able to slop lu time to avoid 
a colhsion 

Being] roseeuted under Section 101 ot the Uailwajs Act for endangering 
the safety of*persons bj disobedience of rules A pleaded that he told the 
Guard of the Down tram not to etart snthout telling him 
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Seld, that althongh if the Gnard started without A’s verbal permissioo 
he ftl90 coRtrirened a rule A s disobedience of rule m connectionwitb 
the written ticket wis the laora serious and was the principal cause of 
the danger that ensued A was convictsd under Section 101, and 
sentenced to a term of impnsonrnent. Sf anker Htdakriskna \ Ein§ 
rmperoT 1*1 distinguished 

Joufi^— (joveroment Adroc-ite 
D Jl/ ^aroXo*— for Respondent 
TitE accused, who wis Assistant Station Master on datj at 
Pyanta/a Station, received intimation from Daiku that the hue 
was dear for No 180 Down Goods, and he then prepared the line 
cfear ticket, or “ authority to proceed/’ and handed it to the 
Guard of No 180 Down Goods Shortly afterwards^ Daiku asked 
him to cancel the hue clear ho had received and allow No S9 
Op to take precedetiee He did so at oncOj without taking back 
the line dear ticket he had given to the Guards and 
clear to DaiWn for the No 8') Dp to come Then he went out to 
look for the Guard, and found that No. l80 Down had started 
The two trams met on the single Ime about half way between 
the two stations, but fortunately each driver saw tbs lights c 
the other tram in time to avert a collision 
The act of giving the line clear for the No 89 Dp witho^ 
first getting back the line clear, which he bad given to tbeGu^ 

ofNo iSODowii, wasafiagrantdisobpdiencsof rulel9otChap t 

III of the Regulations for signalling trams Accused was charge 
under Section lOl of the Railways Act, 18*^0, with endaegenug 
the safety of the persons on both the trains hy this disobedieow 
of the rnlg His defence was that he told the Guard not to sts 
without first telling him Rule 269 of the general rules pr® 
hibits a Guard from starting his tram until he receives permission 
from the Station Master Such permission is given ora y, uo 
IS a separate matter from the written line clear ticket 
The Magistrate held it not proved that the accused g^ve 
Guard permission to start, and therefore he found t a 
responsibility for the accident lay on the Guard, 
accused, as liis act seemed to the Magistrate to entail no ^ p' 
and appeared too remote a cause foi the incident which ^ 
pened Be was guided by the lulingmthe case of 
Palokvishnfi v JTtwy l^mpfrort-) lo which o Station 
line clear measago, which he had not in pomt of fac t recci <^ — 


(1) (1604) I L R 32 Cal 73 


(2) 10041 R K,8i **»’-’*• 



EAIWAT SERVANTS ENDANGERING THE SAEiTT OF PERSONS 93? 


it uDBnished on lus table in the book, the guard came m and 
took it away without permi<5Sion, and acted on it Assuming that 
that decision is correct, it is no aatliontj for deciding the piesont 
case, as the facts are entirely different Jhe Guards act m 
taking the ticket without leave out of the book was held to be an 
extraordinary one, and entirely unexpected It does not require 
much knowledge of human nature to know that wlicn a Guard 
of an empty train is gi\en a propei line clear ticket nobody need 
be much surprised, if he staits without any fuither permission 
The giving of oral permission is such an informal matter, and so 
difficult to prove or di«pro\e, that it is certain to be legorded by 
railway servants m general as a thing of veiy small consequence 
compared to the written hue clear As a mere matter of 
common sense, I must regard the accused’s disobedience of rule 
19 as an intensely daogeioua act It was the principil cause of 
the two trains meeting on a single line If the Guard started 
without farther oral permission, that was \ minoi cause, and 
contributed in much a siiuHcr degree to the danger which 
ensned Whether the guard is to blame for the danger to hfo 
or not 13 quite irrelevant in the present case Ibe chief blame 
must rest on llaung Po Gyi £oi giving line cleat for the Up 
train while a line clear ticket for tho Down tram was in the 
possession of the Guard of the Down tram 

I therefore set iside the acquittal of Mamig Po Gyi, and I 
convict him for endangering the safety of many per ons by dis 
obeying a rule, which he w is bound to obe^, an offence under 
Section 101 of tho Railways Act 1890, and I sentence him to one 
month’s rigorous imprisonment , v lighter sentence tlmii I think 
the Magistrate ought to h ive passed 
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The Punjab Law Reporter, (1910) Criminal 
Case No. 8 

CRIMIKAL APPELLATE 


Before Sir Atihur Retdy Kt » Chief Judge and Jl/r. Jnslice 
Ralligan. 

CROWN, Appellant* * 

». 

GrAN ESH DAS (Accdsed), Responpewt 
Cc Case No 369 op 1909 
Haxlwayi Ad (IX of 1890) S«dion lOl— ^tJway — or 
Aci endangerxng fAe »afeiy of aptT$on 
Under Sec 101 of the Railways Act the offence consists id (1) 

Poles OP doing any rash or negligent act and (2) thereby endftnjjcrjng ® 
safety of any person It is not eofficient to show that the act of tM ac 
ensed or any omission on his part was hkelv to endanger the safety o***"? 
person It must he proved affirmatively that it did m point of fact M 
danger any person's safety 

The Assistant Station Master of Talwandi allowodo Goods tra a to 
proceed to the next station Pogra without inrorming the staff of the 
station of his doing so and without previously obtaining a line clear mes 
sage froni that station A passenger tram was nearing Dogra from 
opposite direction and the Goods tram was detained at the Distant sigo 
of the I)ogra Station till ime was clear to receive the Goods tram 
Beld that the Assistant Station Master could not be convicted of t 
offence under Section lOl of the Railways Act ^ 

13 P B 190G Cr SC 59 Pi B 1907, IV Burma LB 354 ^ 

Mad 201 tVBurwaUB ISO.XIOWN 173. ILR XXXII CaL/->J 
P R I8t)2 , Cntnmal Rension No 1049 of 1894 referred to 

Mr Peffnon fop Government Advocate, for Apps^^'*^^ 

Mr Morrison, Advocate for Respondent 
Jddguebt —Reid, C J , sod Rattigan 3 — This is an 
the Local Government froin the order of the Sessions 
zepur, acquitting the Respondent, GnneshDas, of the offeu^^ , 

• Appeal from the order ©fli Smith, Esq Sewiona ^ 

DiriHOu dated the 26th April 1909 reversing the order of ^ ^ accnW^ 

Jlogistiate l*t Claai,Pero#epiir dated 22nd March 1909, leotenci®? * 
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which he was charged under Section 101 of the Indian Railways Crown 
Act, IK of 1890 The facts are not in dispute before us BrieSy Gauesh Das 
summansed, the case stands as follows — Ganesh Das, was the 
Assistant Station Master at lilwandi, a station ontbe Ferozeporo- 
Lndhiana branch ot the N -W Railway, and he whs charged 
with having endangered the safety of various persons by dis 
obeying rules, o'* by rash or negligent acts, or omissions, the 
allegations for the prosecution being that the accused, while on 
duty at the said station, on the night of the Oth and 10th Septem* 
her 1908, (1) allowed a Down Special Goods tram ” to proceed 
from Talwandi to the next station on the line Dogra, without 
having fint obtained what is technically known as “a line clear,” 
message from Dogra, and without having informed the Dogra 
authorities of the departure of the said train, and (2) gave a 
line clear” message to Dogra for No 61 Up mixed passen- 
ger” to proceed from that place to Talwandi along the same line 
of rail before he had been duly notified of the arrival at Dogra 
of the Special Goods tram 

The Magistrate, who tried the case in the first instance, and 
the Sessions Judge have accepted the facts as stated by the pro- 
secution and noattempt vras made b^Mr Morrison, who appeared 
for the Respondent m this Court, to contest these findings It 
appears, however, that the Special Goods tram arrived at the 
Distant signals of Dogra at 3 25 a u The signals were 
against it and it had therefore to stop at the spot but, its arrival 
there was duly notified to the Dogra authorities, and it is ad- 
mitted that they knew of its arrival some minutes before the No 
61 arrived from the opposite duoction, and that the Dogra 
authorities could not in the circumstances allow the latter tram 
to proceed before the ” Goods Special” had been duly provided 
/or Upon these facts, the Sessions Jadge, f 0 ?yiog upon the 
authority of Queen v Manp}iool,W has acquitted the accused 
On the ground that, however culpable bis negligence may 
have been, he cannot bo said to have endangered the safety 
of any person m either tram, the Special Goods tram having 
actually arrived (to the knowledge of the Dogra authorities] 
at the Dogra out signals before the Mixed Passenger tram 
arrived at the same station The latter trim would there- 
fore not have been allowed to proceed on its lonmey until the 
” Special Goods" tram had been bronght on to the other line 


(1) S N VV P 240 
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The authority cited is distinctly in point and after full cod 
siderafcion wo cau see no good reason for dvfferiDg from it Mr 
Bevin Petinan, who appealed for the Crown, has referred us to 
several cases in which this authority has been discussed and 
distiugnished, but in none of them do we find any doubt thrown 
upon its correctness, (c ^ , 13 P R 1906 of (Cr) S C , 59 PI/B 
1907, IV Burma L R 354, 1 L U VI Mad JOl, IV Burma Law 
Report 139,51 OWN 173, ILR 55X11 Oil 73,7PB 
18^2, Gr Roy No 1049 of 189 1 
Under Section 101 of the Railway’s Act the offence consists m 
(1) disobeying rules 01 doing rash ornegligeiifc'ict and (2) thereby 
endangering the safety of any person It ig not sufficient 
show that tho net of the necused or any omission on his part was 
likely to endanger tho safety of any person R must be proved 
affirmatively that it did in point of fact «o endanger any person s 
safety In the present case any possibility of an accident was 
averted by loason of the fact that tho Special Qc^oda train arn^® 
at the Dogra Distant signal before tho Mixed Passenger two 
arrived at that station and therefore it cannot bo said that ® 
safetj of any person m either trams was actually endangered 
the occasion m question \Ve quite agree that, if the fact a* 
been different, if, for instance, the Mixed Passenger train *a 
been started off from Dogra prior to the arrival of the Go® ® 
Special on the same line of rails the accused would rightly 
been convicted of an offence under Section JOl of the Acb ^ 
this too, though no actual collision had occurred In that 

his act or omission would unquestionably have resulted m en 

gering the “afety of poisons in the two trams The cases a 
referred to are authorities for this proposition, but they gc 
fnrtlier In the case before us, however, the facts are 
different and it is impossibfe to say with tho i.now2odg^ 
of what actually occurred, that any person's safety 
endangered on the night in question Ihe Rulingof t 0 g -jo 
High Court in I L R XlXBom 7 J 5 upon which 
Petman, laid particUlai stress is not in point Ii^ that 
offence with which the accused was charged was one un e 
279, 1 P C , and under that section the acts punisha 
only such rash and negligent driving or ridmg as ® 
human life, but also such rash or negligent driving pjere 
13 likely to Cause hurt or injury to any other person 
fact, therefore, that a public road happen^, nt the nio'® 
be empty is not per se a ground for acquitting a person 
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offence under that section, for his lash driving or riding 
in such public road is likelj to ciuse mjurj to haman life, 
oven though m point of fact he hid by the intervention of 
Providence, not endangered the safety of my person Butin 
the present case, ire have to see whether the act of the accused 
actually endangered the safety of any person It was a rash 
and negligent act, and it might have resulted m disastrous con- 
sequences In point of fact, however, it is impossible to say 
that any person’s safetj main the circumstances endangeied, 
and it is to this alone that a Court has to look when dealing 
With a charge under Section 101 of the Railways Act 

In our opinion the luling relied upon by the Sessions Judge 
IS relevant and should be accepted We accordingly reject the 
appeal. 

Appeal Rejected 


Southerland’s Weekly Reporter, Vol. Vm. Page 45, 
Criminal Rulings n 

CRIMINAL REVISION 

Before Ihe IIoii*ble L S Jackson and 
C P. Hobhonse, Judges, 

QUKBN 

V. 

R FLOOD* 

Railv.ay accidents— Duty of Guard 

Where some cooties were emplojed m assisting a, ballast tram into 
motion at a Railnay Station and one of them, after pushing the tram, in 
getting up on the train, or in attempting to do eo fell and was so injured 
that ho afterwards lost hia life— Held, that the evidence did not show tl at 
It was the duty of the Guard to see that no one got upon the tram when 
in motion 

Jackson, J —It appears to mo tint this conviction ought to be set 
aside 

The petitioner was convicted by tbo Magistrate on a charge 
“ that ho, being a Guard in charge of abollast train, and as such 
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Qneoa amenable to tbe flegnJatioiis of the Eailwi)’ Oompiny, and iiere* 
U Flood by being bound to exert himself to prevent an) breach of tlie 

bye-1 iws by passengers or others, did negligently omit to exert 

himself to prevent certain coolies, being persona about to proceed 
by a ballast tiain, from entering the afoiesaid tram after itvras 
m motion already, one of them thiough falling under the tram 
sustained sarioua injury which resulted in his death, and that 
he has theioby committed an offence punishable under Section 
26, Act XVIII of 18&4** On appeal to the Court of Seasioo, 
the Sessions Judge stated "Theie is a clear breach of the 
bye-laws, especially Section 12, Clause 5, and Section H, 
Clauses 0 and 2i), and he is lightly convicted, under Section 26 
of Act XVIII of 1854, in having negligent!) and wilfully omitted 
to do what ho was legally bound to do, and by winch omission 
the lives of the coolies travelling in tin. carnages, and the 
coolies on the line, were endangered ” 

The first and principal objection raised by the Vakeel for thfl 
petitioner m this case is that the petitioner has been convict 
ed under Section 20 Act XVIII of 1854, for having neglected to 
do something which he was legally bound to do , that Section 2 
interprets the expression '‘legally bound to do something a* 
meaning the obligation of a rjilwny servant to do evervthing 
nece^saiy for or oonducivo to the safety of the public, 
he shall bo required to do by any Hegulation of the Company 
allowed by the Governor-General of India in Council, and 
Regulation such officer or servant shall ha\0 notice , hut a» 
notwithstanding this, there was no evidence whatever to ® 
existence of any Regulations ao made and allowed y 
Governor General m India, or that the petitioner had notice o^ 
such Regulations, or that the act charged was a breach o w ^ 
Regulations M mifestly, in order to establish an ofience vi 
this section, it ould be absolntel) necessar) to gi'O 

such Regul itions 'Ihe Magistiate having omitted lO 

lienee upontliatpoint it would be competent to the Appe ^ ® 

under Section 422 of the Code of Criminal Procedure, t® * 

. j tnis 

additional evidence to be taken upon that point , an ‘j 
were the sole objection to the conviction raised before gi 

It would be our duty to order the Appellate Court, the , 

Session 1 1 exercise the power which it possessed under bee 
and to direct a further enquiry to bo made upon that pom 

the prosecution might beenablcdtoshow that there 

lations, and that the prisoner committed abreaoh of them 
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if the peti ly commitled an -ict which was punish- 

able, it w/ i’Oi ?, be right that ho should be allowedito 
escape b< of the omission of the prosecutor to put 

the Begulations m ui tice But, upon careful consideration of 

the evidence in this case, it appea>*a to me that, if the Eegulations 
which have been referred to before ns were put in evidence, they 
would not establish the coEnmission by the petitioner of any 
offence From those parts of the Regulations or bj e laws which 
I have heard read, it appears to be the duty of the guard and the 
petitioner held the situation of gnani, to take charge of trains 
when In motion, and apparently it would be hts duty to take all 
precautions prescribed by the Regulations to prevent danger to 
passengers or others while the tram was in motion It does not 
appear to he the dnty of the Guard to take those precautions, nor 
is the tram under his special control, while at the station Ap- 
p ireutly that is the duty rather of the Station Master , at any rate 
it IS not shown to be the duty of the Guard Now, the evidence 
in this case shows that when the tram was started, the Station 
Master was apparently present on the platform 

This seems to point to the responsibility resting upon some 
one else rather than with the petitioner, but I think that we may 
go further than that It seems to me that tho Legisl iture, m 
enacting the sections referred to, had chiefly lu Mew the 
protection of the public, and especially of passengers and othtr 
persons not directly connected with the raiiwa}, and I very 
much doubt whether it was the intension of the Act to make the 
officers responsible for risks to fellow servants arising out of llii 
particular duty m which they are engaged 
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Now, these coolies of whom the deceased person was one were 
persons actually employed upon the ballast tram m question 
That tram was at first m tho siding To come upon the mam 
line from that siding, the tram had to pass o\er a curve It 
appears from the evidence that the engine was not a powerful 
one, that the grease in the axle-boies had become congealed, 
and that consequently the engine from these united causes was 
unable to overcome the resistance which the curve line presented, 
and it was necessary to employ the coolies for the purpose of 
putting the tram m motion Tfaero seems to bo no reason why 
coolies employed upon tho ballast tram, presumably accustomed 
to work of this description, should not be allowed to move the 
ballast tram any more than th^ should be allowed to move any 
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other heavy body By the agency of their coolies, the tram was 
moved from the Biding into the mam line Then it appears to 
have been brought to a stand-atUI, and after that a signal was 
given for the tram to start 

There is some conflict of evidence as to whether the tram was 
started again with tho assistance of the coolies or not Probibly 
the coolies did assist 


The Guard denies, and the engine driver denies, that he ga'6 
any orders for tho coolies to push the tiain nponthis occasion 
It seems quite probable that tjie coolies did not receive direct 
orders from the Guard. Then, is he answerable for the fact that 
they did so assist^ It appears tome that he is not At any 
rate not answerable nnder this Act The Station Master was 
present, and this happened therefore under his eye, and I should 
rather say on lus responsibility I say this ot course merely 
the purpose of showing that, in my opinion, the Guard was not 
duectly responsible Whether, therefore, the coolies actually 
assisted in the starting of the tram or not, it appears to me that 
the accident which occurred was one for which the petitioner 
was not responsible It is quite clear that it will occasionally 
happen m the case of an engine of defective power that manna 
labor of some kind will be required to start the tram Then 
the engine is to be stopped, and the coolies are to mount upon 
the carnages before the tram gets into motion, it is quite evi e 
that they will have to get down again and so on ad 
else the train will never bo got into motion at all I there 
think that we ought not to direct a further enquiry, with a vie 
to the Regulations and the sanction of them by the 
General being put m evidence, but that the ovideoce i^c^o 
no case against the petitioner, and that tho conviction oug 
be set aside ^ 

Hobhodse, J — I concur that this conviction must bo set a ^ 

I will take those facts of the case which I consider to 
against the prisoner, and I still think that there is not sn 
evidence to convict him of the offence with which ® 
charged I will take the facts to be that, when tho pj 

instance was upon the mam line, a certain number o 
amongst whom was the person who was so injure 
afterwards lost his life, that a certain number of 
employed m assisting the tram into motion I asln*’g 

the facts to be that the person who was injured, after P 
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the trim \vitli a numter of others for a certain distince, got np 
upon the tram, or attempted to do bO while it was in motion and 
that lio thereby fell, and was injured Then the question seems 
to me to be this, was any body, or rather was the accused in this 
instance, the person whose dnty it was to start the trim, and 
was it also bis duty, before starting the train or at any other 
time, to see that, when tho tram was in motion, this particnlai 
person and others who weie pnsbmg the tram did rot get upon 
it ’ It seems to me that, if it was I is duty m the first instance to 
have started the tram and then to have seen that no one got 
upon that train at the time when it was in motion, then 
undoubtedly it would ha\obeen by tbe omission of that duty 
that this particular cooly m this instance lost hii life , But 
looking to the evidence, and especially to the evidence of a 
person named Lall Behary, it appears to mo that the prisoner m 
this instance was not the person whose duty it was to start tbe 
tram, or to see that no persons got upon it while it was m ■ 
motion, and tliat, if there were any such peroon so far as the 
evidence gee's, jt was not the prisoner, but rather the person 
abovenamed, tar , Lall Behary At any rate, it is quite clear to 
me that the evidence, i! there was any evidence against tlit 
prisoner which would have proved that this was Ins duty and 
that he had neglected it, was the evidence of certain bye laws 
whicu wore not put in evidence at all, and of which it was not 
shown, as it should have been as the law prescribes, that the 
prisoner was cognizant 

For these reasons I concur that thi«« conviction must he set 
aside, and the fine remitted 


Qnoen 
R Fbod 
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Tho Bombay law Reporter, Vol. XU. Page 930. 

GlilMINAL APPELLATi:, 


before Sir N G» Ghandavartat , Kt > and 
Mr. Justice Seaton. 
miFEROn 

V. 

DONALD BRTJCE WEIR.* 

jRatlnays Act, IX of 1890, Section 47~Oeneral 
Indian Ptnintula Ratluay irorXi«j Time Table, Order ‘ 

Mi inwZtrf— Ultra vires — Gtuird s duty to tee the pair of Point) ® 
enture the to/ely of htt tram 

Tlernl^s in Order VII of thoG.I T "RailTTaj Working TimeT^We 
thougii not miide coder Sectioo 47 of the Indian Railways ^cfc 
aheolutely mthin the (tower of the Company to impose, so longest 
are not inconsistent with the Railways Act or with the general toe* 
made under that Act The Rulesm Order YU are tnerelyftdfflinistw**^® 
orders or ciecutiro directions nevertheless, the Company s serranl* »« 
bound to obey them. There is no inconsistency between the J“ 
Order VII and the Railways Act or the General Rules made un e 
Act 

The object of the rale 1, Onler VJl, is thot the guard of a tmm 
at a station on a loop line in order to enable another tram running 
opposite direction to cross ut the station, is to prevent a ^ 

hjs own tram, m other words, ho is to secure tho safety of Ins 
bj seeing to tho particnlar pair of points which lead into 
occupied by his tram, 

Donald Bsdce Weie was the guard of a goods 
service of the Great Indian PenmsuJa Railway Diogoo s 
in his charge was piocoedmg from Barsi Road to ^ 

afc IT-SO on the 4th March 1910, reached Bhahaoi 
which la a non-mterjocked station on n single Ime of nn 

The goods tram was received on the additional pair 
known as the loop line, ^t the Bhalvani Station^ fo^ 
mixed tram from the Bombay side was expected to arrive 
shortly - 


GriSuaal Appeal Ko 302 of 19R*. 
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Ihe guard of the goods tram went, m company of the points- Emperor 
man, to tlie outermost facing points to see that they >\ere properly 
set and locked foi tho mixed tram to pass on to the main lino Dmce Weir 
They did so , and waited there till the mixed tram was received 
on the mam line at the Bhalvani station at 17-55 The tram 
left Bhalvani for Kom at 18 5, which it reached at 18 22 

Immediately after tho mixed tram passed tho facing points 
safely, tho guard returned to the station, and isked the Station 
Master for a line clear ot his tram to proceed further up towards 
Bombay But the Station Mistei declined to give it as lie 
expected the down Postal Express to arrive at Bbalvam 

The guard’s version nas that he then left a word with tho 
Station Master that he was going to the driver of his tram on 
the engine to have a cup of tea and he should be informed when 
the Express left Jeur, tho station ahead of Bhalvani The story 
of the Station Master was that he was not so infoitned 

In tho meanwhile, tho pointsman, who was at tho points and 
who did not know anything about the down Postal Express, 
reset the points to allow the goods tram to pass out to Jeur, fully 
expecting that it would next proceed out of Bhalv am 

Tho Station ALa<iter did not, as a matter of fact, infoim the 
guard, nor did he personally go to the facing points as it was 
his duty to go As tho Postal Erpiess was to run through 
Bhalvani 'station, it was also tho Station Master’s duty to go 
personally to the points to hand over the hue clear message to 
the driver of the Express lie, liowov or, thought that the points 
that were correctly set for the mixed tram wei e m that tondition, 
and lowered the signal for the Express 

When tho guard noticed tho lowering of tho signals and tho 
smoke of the Express engine in tho distance, he rushed forward 
to the points to see if the} were correctly set , but before lie 
could proceed more than 300 yards the Express passed the signal^, 
cro«aod the points took tho loop, and ran into tho goods tram 
Ihis occiined at 18 20 , and the collision resulted in a great loss 
of proportv and in some injuries to the running staff on the 
Pxpre-iS 

Under tlie«e circumstances, tho guard was prosecuted under 
Section 101 (?), (c) of tho Indian llaiinnys Act 1890 Ho was 
tritd b} the First Class Magistrate of Sholapur, who convicted 
him and sentenced him to pay a fine of one Rnpeo 
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The guard appealed to the High Court against the conviction 
and sentence 

The District Magistrate of Sholapur, boiug of opinion that 
the sentence passed upon the guard was inadequate to the 
gravity of the offence, referred the case to the High Court for 
enhancement of sentence. 

Kolasakar with Jtatanlal Ranchoddas, mstioctod by 
Hormasjee Dinshaio & Co , for the guard. 

G iS JZoiti, Government Pleader, for the Crown 

Hi ATON, J *— A.boiit 18*20 on Friday the l4th Ifarch last the 
special weekly Postal Express from Bombay to Madras left the 
mam line which is a single Ime it the points on the Bombay 
Side of the Bhalvxni Station, rau on to a loop line and colbded 
with a goods tram on that loop hno Had the mam line points 
been properly set and locked this could not have happened , but 
they were not piopcrlj set and locked, they were set so as to 
take any tram coanng from the Bomlyiy direction on to tlio loop 
line though they ought to have been set so as to keep it on the 
mam line All this is admitted Tho mistake happened in t « 
way The goods tram came into Bhalvani about 17-50, procee • 
mg towards Bombay and took up a position on the loop 
Shortly after it arrived a down mixed tram, that is a tram 
coming from the direction of Bombay, came m For this tram 
the points were correctly set, so it kept on the mam hne an 
passed into the station At tins time a muccadum was m charge 
of the points After tlie mixed tram had passed, tlie 
being under the impression that the goods tram won 
pass out going towaids Bombay, set the points accor 
Tho result was that tho goods tram could have passed out 
the mam line and proceeded towards Bombay, hut 
any tram coming from Bombay must necessarily leave i , 
line at the points and run on to the loop line whore t e 
tram was Ihe goods tram did not leave, as it was 
the Postal Express would presently arrive but the Jjjj,,on 
not altered, the Postal Exprea'* arrived and tho c 
happened , . ,t is 

Primarily, the Station Master was responsible, u 
and seems to me lightly so, that the guard of the go® 
was responsible for the safety of his own tram >’**** I « to d°, 
that had lie, as it is said he was bound by the u 
seen that the mam Ime points wore properly set i® 
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conld not iavo happened In respect of his neglect of duty the 
gn/ird of the goods tiam ^ras charged by the First 01 iss Magis- 
trate at Shoh’piir as follows . — 

“ 'ITiat you on or about the 4cli day of March 1910 at Bhalraiii being a 
Railway servant, endangered the safety of persons trarelluig m the down 
Postal Express by disobeying tbe Order No VII rules i and in set out m 

orVing Time Table, Pirt II by not going to the facing points to see that 
they were so ‘■et as lo ensure tbe safety of the up goods trim mjoiir 
charge then standing in the siding at Bhalram statiou naitiiig lor the 
down Postal Express to pass and waiting at the poiats till tlio said h s 
press bad passed with the re-^ult that the points being incorrectly set the 
Express collided with the said goods tram in your chii^e, ind 
seieral persons in the Express weieinjured thereby and furthei that tho 
said facts disclose a negligent omission on your part , the aborementioned 
rule not being mionaistent with the General Buies publisbed under the 
Railway'! Act and which you were bound by tbe tciras of your employ 
ment to obey and of which you had notice and thereby committed in 
offence punishable under Section '01 (b) and (c) of tlio Railways 
Act and w ithm oy cognizance ’ 

The Magistrate has written a very clear and careful Judgment, 
has found tUo guard guilty and has imposed i nominal puni«.h- 
ment. Agamst the convicl'on the guard has appealad to this 
Court, as being a European British subject, ho has aright to do 
The District Magistrate lias also referred the case to ue for the 
purpose of enhancing the sentence 

The duty, whicli it is said the guard of the goods tr im failed 
to perform, IS inipO'«ed by order VII m the G I.P Hailwij WorL- 
ing Time Table, Part 11. ihe Rules in Order Vll are not made 
under Section 47 of the Indian Railways Act; neiertheless they 
are absolutely within the power of the G I P Railway Company 
to impose, 80 long ns they me not inconsistent with tlie Ibiilways 
Act or with the Gcner.il Rules made under that Act Ihe rules 
in Order VII me, it is true, meiely administrative orders oi 
executive directions, nevertheless, the Compniiy's servants are 
bound to obey them Tho gii.ird of tbe goods tram was hound 
by' the tonus of his employment to obey them and he h.id notice 
of them. 

There is uo luconsi^tency whateierso far as I cm set between 
the rules m Order VII and the Railways Act or the Genei il 
Rules made under that Act 

On all these matters tho Migistiate has arrived at .v correct 
conclusion and has given good reasons for so doing I think 
also that ho is right lu his appreciation of tin, cvidenci. 
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In tins othetwise deplorable case, it is satisfactory to lind that 
the Magistrate was rightly able to describe the accused's state 
ment as frank He may not have ac-cnritely remembered what 
passed between him and the Station Master, but substantially, 
to the best of his recollection he has told the truth He, in his 
statement, had not jmt forward idle oxcu&es It would have 
been better, had his counsel followed his example 


It IS perfectly clear that the mam line points were not cor 
rectly set It is equally clear that the guard thought it was his 
duty to SCO that they were properly set , it is also clear that tl e 
guaid had vmple opportunity to reach the matn lino points He 
knew that tlie Postal Express would presently arrive , but so 
far as he knew, there was ample time for him to do other things 
befoio ifc would be necessary foi him to go to the points H® 
also knew that if the station, staff did their duty he would in 
some way receive further wainmg before he need go to thei 
points So he joined the driver of Jus tram and had tea 
inm In so doing he ran the risk, should others fad to o 
their duty, of being too late to reach the mam line poiuta m tin® 
to see that they weio correctly set Hut what ought to have 
happened and what m the oidinary course of things won 
happen did not happen The guaid leceived no further warning 
and the Postal Express came in sight whilst ho was still wit ^ 
driver on the engine Ho then did wh it was possible 
did not enable him to avert a collision Had he simply 
what he believed to be Ins dut\ independently of the station b 
he could have averted the accident Therefore it seems o 
that if it was his duty to go to tlio mam line points he ® 
do it, and failed where he might and ought to have fnhi ^ 

It is of iitfll importrnce that the guurd should perform^^^ 
duty, though the members of the station staff fail to ® 

By that means are accidents ai erted ^ 

It would be unnecessary to say more were it Jjpjji 

duty imposed on the guard of tho goods tram was, a® ^ 
assumed, a duty to sec the main lino points properly s® 
duty is founded on the rules in Order VII and on no ot 
or instructions But m a case like the present the 
VII do not impose any diiti at all on the guard o 
tram with reference to t' e main line points The duty i ^ ^ 
do'icribed m Buie i — Jo see tho pair of points 
approaching train wbicl lend into tho Ime occupied 
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ftro so ‘sot and locked and that a collision bt.twcon the approach- 
incf tram and Ins own is impossible ” The obioct if the rule is Donald 
° , -1 1 *. 11 .11, ,1 Brnce Wen 

th it tlie guard should prevent a collision with his tiain , m other 

words he is to secure the safety of his own tram , and is to do 
it by seeing to the particular pair of points which lead into 
thehot-occupiedbyhistrain Generally speaking, thitwonldbe 
the nc arest pair of points, not a remoter pair In this particular 
case it would be poiuts No 3 on the plan produced in appeal and 
admitted to he coixect If greater clearness bt necessary as to 
the meaning of lule i, it is obtained by studying the illustrations 
given in rule ii In each case the guard is responsible for tno 
pair of points immediately leading to the Vino occupied by bis 
tram and for no other points 

Therefore the Rules under Order No VII m this particular 
case did not impose on the guard the obligation whatever 
to see the in iin lino points But the case throughout proceeaed 
the evidence was led, and the accused defended himself, on the 
assumption that Lis duty was to see to the mam lino points , 
and he has been convicted because he has failed to perform that 
imaginary duty The conviction is based exclusnely on the 
failure to obey the rules m this paiticiilar , therefore the convic- 
tion must fail because no such duly was imposed by the rules 
lie cannot lu this trial be convicted because of failure to obey 
the rules m another particular , because he was not called on to 
defend himself as to that and we do not know what his defence 
nia} be, or what the effect of the evidence if taken as to that 
matter would be 

It 19 a remarkable thing that apparently ev ery one concernod, 
mcluding the guard himself, supposed that tho rules imposed a 
duty which as a fact they do not impose Theru may bo many 
cases in which the points immediately Icadin" to a siding or 
loop lino are the main line points and in such cases tho guard 
would under the rules bo bound to look to the main lino points , 
but that IS not the ca«e here 

Tho appellant is acquitted and it is ordered that tho fine, if 
paid, bo refunded 
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In the High Court of Madras. 

Before Eon*ble Sir T. Mutliusami Ahjar and 
Hon^bJe Mr, Justice Best. 


jrARUDAIMUTHtJ KONIRAYAN, 

AND 12 OTHERS^ APPELLANTS* 


V. 

THC EMPRESS, Respondent. 

UnlaiofiiUi/ removotff rath — Tnthan Raitwaps Act, IX of 1890, Seciioa 
120 (h) 

Where the neensed had been found gnilty of unlawfully rcraoTinJ rail* 
f’‘Om the South ludsan Bailway, mth tho result th it an engine and ten i.r 
were orerturned and a van smashed, 

Scld, that the accused were rightly convicted of an offence under See 
120 (5) of tho Indian Railways Act 1890. 

This appeal coming on for hearing on Wedueiday, the 8th in* 
stant, upon perusing tb© petition of appeal,^ and ® 

evitlonoe and proceedings before the Court of Sessions and^upo*' 
hearing the arguments of Mr W. Grant, Counsol, and Mr. K « 
mvasa Aiyangar, Vokil for tho appellants, and of the Acting 
he Prosecutor m support of the conviction, tho Court, having ta 
time to consider till this day delivered the followiag 
Judgment.-— The appellmts, 13 m nrnnher, have been 

of the offence of dacoity, and aho of unlavcfully removing 
from the South Indian Railw'iy at the 240th mile, within t 
of Kuttapal village m Trichinopolj Taluq, thereby 
the safety of persons travelling on tho Railway, and avc 
sentenced each to transportation for life. 

The evidence shows that on the night of 28tb 
train was Tfreoked at the place indicated above, 
of rails having been removed, two from the north aii 
the south side, that 3 or 9 carriages as well as the 

tender were overturned, and the van in which th e co^ 

■ - - ‘ ^"^1 

•Criminal Appeal No 3G of 1892 ^5n«t the eeateoco of tie C®® 
of the Trichinopoly Dirisioti in Case No 42 of the Celondir for 
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were, was smashed, and a number of robters thereupon pelted 
stones and removed the chests containing cash and currency' notes 
exceeding Ks 5,000 in all 

The appellants were tried by a jury for the offence of dacoity, 
and by the Judge with the aid of the members of the jury as 
assessors for the offence under the Railway Act 


Marndai 

mathn 

NoDirajaa 

The 

Enjprots 


The jury found all the appellantsgnilty of the offence of dacoity, 
and the Judge, concurring with them as assessors, found the 
appellants also guilty of the offence under Section J 26, clause (b), 
of Act IS of 1S90 It IS not denied that the offences in qnesLion 
were coramtted, but it is contended that appellants have been 
wrongly convicted of the offences 

The verdict rests in the mam on the evidence of the 23rd and 
24th witnesses for the prosecution, the former of whom is an 
approver and the latter a man who was the fir&t prisoner in the 
case, and having pleaded guiltv wasconiictod and sentenced be- 
fore being examined as a witness in the case 

The Rrst objection taken oo behalf of the appellants is that, the 
24th witness being also an accomplice, the Judge erred m telling 
the jury that his evidence ought to be accepted as corroborative 
of that of the approver Theie can be no doubt we think, that 
the evidence given bi the 24tli witness after ho was con\ icted and 
‘Sentenced, stands on a different footing from that of an approver 
or unconvicted accomplice As obseived by Sir B PrAcocfr m 
Queen v Elahee Btihsh Cl) when the Judges speah of the danger of 
acting on the uncorroboi ated evidence of accomplices mar refer to 
the evidence of accomplices who arc admitted ns evidoiice for tho 
Crown in the hope or expectation of a pardon The Judge was 
therefore justified in «»aying that there was a great differenco be- 
tween the evidence of the 23rd and 24th witnesses and that the 
jury might look to the evidence of the latter for confirmation of the 
story told by the approver We hnd, however, that the Judge at 
the same time pointed out to the jury that the 24tb witness was 
an infamous person whose evidence should bo careful!} weighed 
and would probably require confirmation 

According to Section 183 of the Evidence Act a conviction is 
not illegal even vf it proceeds upon the uncorroborated testimony 
of an accomplice The Judge lias accurately explained the Ian to 
the juri, and we cannot accede to the coatention that the direc- , 


120 


(l) 5 W K Cr P « p ‘Id 
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tion that the 3ur> may look to the evidence of the 24th witness 
for confirmation of the approver's story was wrong m law 
As regards the other corroborative evidence m the case it re 
lates only to the 2nd, 3rd, 6th and 12th accused In each case the 
Judge has fairly discnssed the evidence and has not said anything 
likely to prejudice the accused 

As regards the absence of 2nd prisoner from his duty at the 
Railway Station on the night m question, the Judge has pointed 
out that the accused may have come later in the night without 
reporting himself 

As regards the evidence of the Deputy Magistrate that 2nd and 
3id accused admitted their goilt and promised to produce sto en 
property, but subsequently felled to do so, the Judge mere y o 
the jury that if they behoved this evidence it would be corro o- 
rativa of that of the approver and 24th witness But h® ^ ® 
same time called the attention of the jury to the evidence o 
witnesses for the defence also, and that 2nd and j 

all knowledge of the offence and ho left them to decide w ic 
these two atones is true 

As regards the picking out of 2nd and 8rd accused by the ap 
provor SanjiU from a number of men shewn to him at t e a 
diary jail, the Judge took care to tell the jury that he i 
think that a matter of much importance 

With regard to the evidence of the Slst and S2nd * 

that 6th and 12th accused had asked them on the previous 
to jom in committing the daooity, the Judge’s observations 
open to no objection 

There 18 this further corroborative evidence only wit ^ 

2ud, 3rd, 6th and 12th accused, while as to the 

donce supporting the verdict IS that of the ipproveran 

ness, and as the jury have found all the appellants gm 
clear that they were satisfied that the evidence of the 
24th witness is true and we cannot say that tbeir ver 
regard to the offence of dacoity is not legal e nl^® ° ^ nii^®*’ 
to differ from the Judge's finding iia to the olTonco charge 
the Railway Act j„l 

Ihe offence being of a serious natuie imperilling *',yJ.^cke>l 
the lives of the persons travelling in the ti un that was w 
i\o cannot say that the sentence ot transportation for 
cossive in the case of the majority of the offenders 
however, that the 4th, 8th, 12th and 14th accused are youi 
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ages varj from 15 to 20 } ears who seem to have taken no pronji* 
nont part in the offence In the case of eachof these, a sentence 
of rigorous imprisonment of seven years is, we think, sufficient 
We therefoie commute the seutenco of Iransportation for life to 
one of tigoious imprisonment for seven years in the casts of 
accused Nos 4, 8, 12 and 14 and confirm the sentence in the cases 
of the othei appellants 


Ttie Bombay Law Reporter, Vol. I., Page 682. 

CRIMINAL REFERENCE 

Before Mr. Justice Pm sons and Mr. Justice Eanade, 

QUEEN EMPRESS 

V. 

KALIA KATIA* 

Indian Jiailnarft Ael (ZX a/ S^lton J26 — ilulutouth/ i reehnrt or 

allempUng to freci a irain-^Offet ce— Jbelmenl 
The accused confessed that he koe v of the plot to remove the i uis and 
th it he kept natch while the oct was hciug done 
Held that the action of the accosed amounted to abetment of the oilenco 
mentioi ed in Section 12o Indian Railwajs Act 1800 
luE accused, with othera, was charged before the Sessions 
Judge of lhaiia with having removed i ails or helped otliers t> 
iomo \0 them and so causing an accident near Halglmr to a tiam 
on tlie nigJit pieceding IStli Mvy, nbich rt.sultt<l m mjiiues to 
passengers and two deaths 

During the course of the trml Kaha confessed that he had 
learned that the rails had been removed Ht then mentioned 
Ilirkia ind others as having planned the olttnco and having 
gone to do u, he said tliej bad asked him to keep a watch and 
tint he did not know when they returned 

The luiy came to the conclusion that the accused was not 
guilt) of the offence The Sessions Judge, honever, was of a 
different opinion, and he referred the case to the Ilnjli Court 

• Criinin vl refereneo ^o 87 of ISSS made bj M B Sfialons 

Jai ecfrbJii, un <’r Scccio i SO', Cnmtnnl IVoce tare 1'*'^ 
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undei Section 307, Giimmal Procedure Code The following 
are his reasons — 

In this Court Kalia said first that he had made the statement to the 
Second Class ilagistrate m cdh«equence of a beating, ha said then, ‘I did 
not go to derail the tram, what do I know what the others were doing ^ 
He then admitted having been sitting in the shed before the truin was 
wrecked, but lio said be bad sat there to enjoy the night air, after dinner 
Later be admitted the truth of his statements to the Magistrate adding 
hon ever that he did not go himself to take up the rails 

“ It appears to rae that when all his stateaients are considered together 
they justify the conduRion that Kalia knew that the rails were going to 
be displaced that he was asked to bo on the watch to prevent the men 
committing the offence being detected or disturbed, and to give false iin 
formation if any one made enquiries and that he agreed to do this and eat 
watching 

Mr F S. TctlyarJchan, with ileBBTa Crawford^ Co, for 

B B & 0 I. Railway 

Faubazada NasruUaXhanutlh'hlr JR JR. Fesat, for the 

Per CoRiasi —The accused throughout has confessed that 
knew of the plot to rtmore the rails and tliat be kept watc 
while the act was being done It maj be that be did jnorethao 
this, but there cannot bo a doubt that he is guilty of doing 
much os he admits he did, which action of his amounts to abet 
meat of the offence mentioned in Section 126 of the Indian 
Railways Act, 1890 We con\ict him of that offence an 
sentence him to five years’ rigoious imprisonment 

Weir’s Beports, Page 875. 

In the High Court of Madras 

CRIMINAL APPEAL 

Before Sir 8 SubraJmania Aiyar, 
and Davies, J J- 

MUNtrSAWMT (Prisoner), Appewant * 

Indian Railtiays Act IX of 1S90, Section lib — Endangerin'! 

■persona— Unloekmg Turn table on 

Accused who unloi-kcii and (timed the turn table ot a it* 

was held guilty of an offence railing within clause (c), Section - 
Railways Act, IX of 1890, though lua act was, at the tm'® * ® 
done, not likely to cause injury to any person — — 


*CriaiinaI Appeal No ClC of I'*02 
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The accused charged with liavuig nnlocked auil turned the turn jnre 
table at a Railway Station with the knowledge that be was theTCby Wnnuoawmy 
endangering the safety of persons travelling or being upon the Railway 
and thereby cointnitted an offenre punishable under Section 126 of the 
Railway Act I\ of lfc'‘0 Ihere weie, however, no engines on either 
side of the Ime just then 

JuDGMtNT — Thongh m the circamstanct« under which this 
offence was committed there wis little Itkelthood of injury being 
caused to any one, the act was one falling within the purview of 
Section 126 of the Piailway Act, Considering, however, all the 
circumstances, wo think the pnnishment inflicted is excessive, 
and accordingly reduce the sentence from three years to 3 months’ 
rigorous impiisonment 

In the Chief Court of the Punjab 

APPELLATE CRIMINAL 

Defore ilfr Jxishce 0 A. Roe and Mi Justice U T Rivaz 
ARTHUR GRE\ (Accosbd), ArPuiANi* 

V. 

iUE EilPRESS, Responheat 

X\el.et, traitlUng uii! <nit bvjond avtt omed di$lance — Reeoieri/ 0/ we** j691 
charge under In 1 an BaxU aye Jet. JX 0 / 1890 Seetion 113 — Freest June 6, 

charge not a fine, tl ovgh recoterahU as such 
T1 e accused pure! ased a ticket available between Rawalpindi and 
Gujranwala but continued his louiiiey to Lahore without having 
purcba«.ed a ticket for the journey from Gujranwila to Lahore Upon 
proceedings being instituted under bection 113 ot the Indian Railways 
Act, 1B90 to recover the excess charge nnder that Section 

Held upon the facts of the case that (he accused was liable to pay the 
cxce's charge , that an eseess charge though recoverable under the 
Section as a hoc is not a Gne , that tl e demand prescribed by the Section 
need I ot be made at cnee or within any particular limitation of lime 
that the Railway fccrrai t appointed by the Railway Adminslrnticm to 
make the demand need not I ave been «o appointed when the pa-- enger 
infringed the provisions of the becUon bit that it is BUfEeitnt it 1 e was 
duly appointed at the time of making the dem ind 
The dnties of ^lagistratex in such cases defaned 


• Cr mtnal tjpealCafc bo OS of 1S91 asaii st the order ot I W OBrien, Esq, 
Mai, Kirile, lit Clais Inhere ilateil the Cth April 1S9I 
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Appeliant^ — I n person 

For Respondent — Jfi fi'tncZatr, Jimioi Government Advocate 
Rivaz, it T — .*1110 facts out of the present application 

has arisen are practically undisputed On the 1st October 1890, 
Ml Arthur Grey, Bamstei-at-Law, ainved at Lahore by tbe 
morning tiain^ having travelled direct from Rawalpindi fhe 
ticket, produced by Mr Grey at the Badami Bagh Station, where 
the tickets for Lahore were collected, was from Rawdlpmdi to 
Gujranwala only, and the reason of this was that Mr Grey had, 
when he started on lus journey, intended to leave the tram at 
the latter station, and only elected to continue lus journey to 
Lahore, where he resides, upon discovering on his arrival at 
Gujranwala th»t lus professional services weie not reqaired on 
that day at that place as he had expected would be the case 
It is not now domed that Mr Grey, when leaving the Gnjran 
wala Station, informed the guard of the tram that he was 
travelling on to Lahore without a ticket It is further conce^e'^ 
on both sides that it was not possible foi Mr Grey to obtain on 
application a fresh ticket at Gujranwala for Lahore and to 
continue his journey m the same tram, inasmucli m 
R egulations of the Railway Administration forbid the tssno o 
tickets aftor the tram has arrived m the station On Mr Grey s 
arrival at Lahore he paid without demur the faro dne fnf 
distance over which ne had travelled without a ticket, tw, 
Gujranwala to Lahore, but he refused to pay the exce'8 chafg® 
or penalty demanded from him first by the Lahore Ticket 
Collector and then by the Assistant Station Master It is 
alleged that on the 12th March 1891 the Railway Adnuoi^ 
tration (through their Iraffio Superintendent, who had been 
dulv appointed in tins behalf on the 19kh December 1890)^ 
a written demand ou Mr Giey (winch was posted to his aa 
under registered cover) for Rs 2 8 0 which was allege'^ 
the penalty to which Mr Grey had rendered Imncelf ® ^ 
the 1st October 1890 by travelling beyond the place authoi^ 
by lus ticket This letter and demand appear to hnvo 

no response An vpplication was therefore made to a Magi* 

at Lahore under boction 1 IS of the Railway Act (IS o ^ 
by Mr F F Jacob Deputy Traffic Superintendent w 
been cipocially authorised to make the application bj 
dated 24th March 1891, for the recovery of the aforesai 
charge of Rs 2 8 0, and the Magistrate after holding an cn I 
which was at first exparle but aftorwaids couducte 
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pre'sence of Mr Grey who w%s permitted to recall and orosa- 
examine the witnesses who had been exiimned in his absence, 
decided that Mr Grey was liable under Section 113 of Act IX 
of 1890 to a penalty of lie 1 for travelhn^ from Gujranwala to 
Lahore without a ticket The Magisliate’s order is dated the 
6th April 1891 Upon the 10th April, Mr Grey lodged in this 
Conrt a petition which pnrported to be one of Appeal from the 
order of the 6th April 1891 In directing that the application 
should be laid before a Bench of the Court for disposal. Sir 
Meredyth Plowdon recorded as follows “No appeal lies 
Ihere is no conviction and no sentence and no oftence,” vnd the 
learned Judge wont on to give his reasons m some detail I 
entirely coneui in the view that no appeal lies from the 
Magistrate’s order, bub the question has ceased to be one of any 
practical importance as Sir Meredyth Plowdcn s oapressed 
opinion on this point was accepted by both parties at the 
hearing before the Bench Sir Meredyth Plondeii further 
observed in his order that the Magistrate’s proceedings appeared 
to him to be open to revision under the CnmiDal Procidjro 
Code, and npon this view and because the proceeding was a 
novel kind of proceeding before a Magistrate, he admitted the 
application to a Bench for disposal The view that the 
Magistrate’s proceedings were open to revision was not accepted 
by the learned Junior Government Advocate who appeared in 
this Court on behalf of the Railway Administration, but the 
jurisdiction of the Court to entertain the application was not 
very strenuously challenged, and I may svy at onie thal it 
appears to mo that the proceedings must be held liable to 
revision by this Court 

Mr Sinclair’s mam contention upon this part of tho case 
appeal od to be that the proceeding held by the Magistrate " as 
not a judicial proceeding within the deGuition in clause (d) of 
Section 4 of the Cnrainal Piocodure Code, inasmuch as it was 
not incumbent upon the Magistrate or a\ eu necessary for Kim to 
record tho statements of witne ses upon oath or solemn affirma- 
tion. As to this, 1 would obsenc that the proceeding before 
the Magi«trato w in fact conduoted aa a judicial proceeding, 
and I am not prepared to hold that there was any eiroi m this 
ipipect or that i vidciice was not legally taken by tho Mugisti-ate 
Within tho mcining of tlie definition I would further point out 
thai neither Section 435 nor Section 4S9 of the Criminal 
Procedure Coda limit!, tho powers of interference of thi;. Court 
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io judicial proceedings Section 435 enables this Court to call 
for and examino the record of any pioceeding before any 
“inferior Criminal Coart” withm its jurisdiction, and Section 
439 also speaks of “ any proceeding m defining the High Court’s 
powers of revision ” I am prepared to nold then that the 
proceeding before the Magistrate in tins case was a judicial 
proceeding, but I feel quite clear that ifc was a “proceeamg” 
within the terms of Section^ 435, 439, Criminal Procedure Code, 
and it IS therefore, m my opinion, open to revision 

'Iho point heri. decided is somewhat analogous to that 
leccntly raised before the Lombay High Court in The Emprets 
V Manaji{i) where the Court held that a proceeding taken by a 
Magistrate under Section 8 of the Reformatory Schools Act 
(V of 1876} was subject to the revisioiml jnnsdictioa of the 
High Court 

I may mention before proceeding farther that there is bo 
question now as to the amouni of the osce«s charge to bo )o7iei 
as the Railway Administration ha%e accepted the view that one 
rupee only represents the sum leviable under the section The 
contentions put forward by Mr Grey who argoed his case ib 
person against any earn being payable maybe sumtoari'e^ 
follows — 

He contends. — 

^1) That the provision in Section 118 of the Bail'^’^V ^ 
cannot have been intended to apply and should no 
be applied to a case where a passenger has cro 
compelled to override without a ticket a« he * 
the present case owing to the rule which forba c 
issue of a fresh ticket to him after the tram '' 


arria ed in the Gujra&wala Station , 

(2) That there is no sufficient proof of any 

payment of the excess charge iiaving been 


from him at all , 

(3) Tliat if such demand was made it o'as not 
railway servant duly authorised within 
of Section 113 of the Act, (a) because 
contemplated by the section must be modc^ 
whereas the demand relied upon m this cas^ Htccd 
made till nearly six months after the 
to have Justified the demand , aud (h) — . 


(1)1 L E.,14 Bora . SSI 
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1st October there was no railway servant appointed 
by the Eailnay Administration to maho such ae* 
mands and the appointment of the Traffic Superin- 
tendent if made as alleged on the 19th December 
(which was not admitted) could not operate retrospec* 
tivelj 80 as to enable him to domand an excess charge 
incurred prior to his being \ested with the necessary 
authoritj 

ith reference to the sugge^stion that it was not clear from 
the record that the Traffic Superinteudent bad, as deposed oj 
Air Jacob, been dul} appointed to take action Under Section 
113 of the Act we requtsted Mr Sinclair to furnish us with a 
certified copj of the llesolution alluded to by Mr Jacob in his 
evidence and this lias now been done 

Before disposing of Mr Grey’s contention seriatim it may be 
well to sot out the portions of Section 11$ of tlte Biilway Act of 
1890, which are material to tl © present case That section 
eusots, m sub soctiou (2), timt, ‘ it a passenger travels in or on 
a carnage beyond the place authori'od by his pass or ticket, he 
shall be liable to pa) on the demand of any railwa) servant 
appointed by the Eailwa) Administration lu tins behalf the 
excess charge hereuiaftor in this section mentioned ’ (in this 
case one rupee) “ m addition to any difference between any fare 
paid by him and tlie fare pajable m respect of such journe) as 
he has made ” 

And again in sub section (4) if a passenger liable to pa) * 
* * the excess charge and any difference of fare mention- 

ed in sub section (2) fails or refuses to pay tho same on demauil 
being made theicfor * * the sum pa)Bble bv him 

shall, on application made to my Migistiato by any railway ser 
vant appointed bv tho Railway Administntion in this behalf, be 
recovered by the Magistrate from the pissttigor as if it were a 
fine imposed on tho passenger b) the Magistrite and shall, as it 
18 reoo\tred bo paid to tho Railway Administiation " 

There was a somewhat simiUr provision to the al ove in the 
Railwaa Act of 187^ which enacted in ^ettion 31 that in\ 
passenger travelling on a railwa) without a proper ticket should 
be Imblo to pay the fare from the plnce where the tram original- 
Iv started (subject to proof that he had tmelled n lc«s dis 
tinco onU) which fan shall in app'ication bv a railway servant 
to a Mngistrate and on proof of tbo jasstDger’t. liability, be re- 
121 
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coverable from sucli passenger as it uere a fine, and shall, when 
recovered, be paid to the Railway Administration Tins section 
was commented upon by the learned J udges of the Calcutta High 
Court in Hart v Bnsktn (I L E 12 Cal , 192), a case which will 
be alluded to again presently 


Mr Grey, in introducing the first of the objections noted above 
offered some general remaiks as to the dutj of a JJagiatrate 
acting under Section 113 of the Act of 1890, and as to the i ature 
of the proceeding under that section It appears to me that the 
section itself makes it clear what the action of the Magistrate is 
to be He must first satisfy himself that the sum claimed is paj 
able by the passenger, t e , (I) that ho has travelled beyond the 
place authorised by his ticket (or as the case may be) (2) that 
the ezcess charge (or as the cise may be) allowed by the sec 
tion has been demanded by a ratlwiy servant duly appointed bv 
the Railway Admnnstntion in this behalf, and (3) that there ha* 
been a failure or refnsal by the passenger to comply with the de 
maud To satisfy himself on these points the Magistrate is ^ 
consider, jnstifiod in requiring pnmo facte proof by sworn tssti 
mony from tbo Railway Administration, and if 
evidence is forthcoming m then giving the passenger an 
tanity of answering the case sot up against him If ® 
order is passed by the Magistrate it should simply be to ® 
effect that a stated sum is payable as an oicess charge (or a* ^ 
case may be) Ihe Magistrate should not award a 
hne, though the sum payable may (if necessary) be 
fine As to the nature of the proceeding under the section 
IS no question of any offence having been committed 
•sections of Ohaptei IX of the Railway Act do deal with o 
and their punishment, but Section 113 merely makes cer^^ 
fares and excess charges recoverable, and recoverable lu a 
roary way The section applies not to offendeis against 
but ordinarily to innocent persons who (to adopt the langu 
the Calcutta High Court m the ca«e already cited) 1 

themselves in the wrong by mere accident so that I 
I was not much impressed bj Mr Grey’s strictures jJjp 

policy of tho section itself, which (he argued) tbt' 

itailway Administration to drag liim as a crinimal ^ 

Criminal Court though he had been guilty of no o c 
Loursc, sitting here as a Conit of lovision wo have ito* m 

ever to do with tho question of the wisdom of th^ jjg of 
emcting such a provision as that contained in Soctio 
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the Act We hive merely to interpret the section, ind sec thit Grej 
it his been rightly applied ft i«i, I think, from this point of 
view only that JJr Grey’s first ground of argument can be con- Emprens 
•ndered If ho meant to contend (as I think he did) that the 
Riilway Administration could not under the terms of Section 1 13 
of the Act demand the excess charge from him nnder the circum- 
stances stated, I can only reply that m my opinion the present 
case IS clearly within the scope of the section, which, as already 
pointed out, impntes no criminal intention or offence to the person 
to be dealt with thereunder or contains my qualification of the 
right to demand the excess charge it duly incurred As to the 
contention that, assuming that the Railway Administrition could 
act Under the section in the present case, it was unfair md un 
just for them to have done so, this appears to me to be a matter 
with which we have no concern md which is wholly irrelevant to 
the present proceeding, as the section gives neither the llagis 
trate nor this Court any power to question the discretion of the 
Railway Administration in the matter of the levy of the fare or 
charge I think, therefore, that Mr Grey’s first ground of argu- 
ment fails I would onlv add that I think the procedure of the 
Magistrate who conducted the proceeding in the present case n as 
correct throughout and such as is contemplated by the legiiUture, 
as I have already tried to explain 

As to the second contention it is in my opinion absolntelj 
without force The material facts are these Jfr Jacob deposed 
on oath that a demand was made on 12th March 1891 under a 
registered cover on Mr Grey to pay the excess charge which wis 
then stated at Rs 2 8 0 A copy of the ibove letter md the 
Post Office receipt was filed When questioned by the Court, 

Mr Grey lefused to say whether or no he had received the 
onginal letter of which the copy had been filed the ground 
stated being that he was not prepared to give eiidence for the 
pro'secution The Magistrate very naturally found as a fict 
that the letter had reached its destination and I fail to conconc 
how ho could have avnved at my other finding Mr Gie\ 
urged before us Init ho is an moused person was not hound to 
incnramato himself md tried to draw an analog} botneen Ins 
prediciment and that of 1 person being tried on a charge of mnr 
der who on pleading an alifii wis hurried by the Judge to di«clo«p 
the plico where, according to his contention he reallv was when 
the offence with which he was charged was committed Tiiore i , 
of course, no real analogy between the two case® As alreadv 
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Grey pointed out, ilr Grey w'lS not being tried for any criraical 
offence But even if the cases were parallel_, I fail to see wlat 
Erapreas error or injustice would be committed by a Judge who upon tie 
accused pleading an altb% asked him to state where he rea]Iywa« 
when the orinio was committed, and if he refused to answer the 
question, proceeded to draw an inference unfavourable to tie 
truth of the alleged altbt As to Mr Grey’s specific object on 
under Section 114, illustration ^ of the Evidence Act tie 
Magistrate was justified in presuming that the letter was receired 
and under illustration (6) of the sntno section in presuming tia^ 
if Mr Grey had answered the que-^tioo put to him, the answer 
would have been unfavourable to him In my opinion >■ 
Grey’s second point is whollv without force 

A demand m my opinion was certainly made, and the only 
remaining question, therefore, is whether such 
legally sufficient I can find no indication whatever in 
113 of the Act that the demand contemplated must bo ma 
or within any particular timo or period and I think we ® 
bo adding words of our own to the section if we accep 6 ^ 

contention that the demand must be made at once or within ac^ 
particular limitation of time Tho uncertainty of 
carries wicli it its own condemnation According to J r 
view, must the demand be mad© on the airival of the 
fore tho passenger leaves the station, or within a weoh, o*" ® 
or six months The Act is simply silent upon the point 
I infer that the demand may bo made at any time ® 
the Railway Administration delay, the more | to 

for them to make out their case, and this will pro a 
very unreasonabl© delay being ordinarily avoide ° j,f°tbc 
can we, I think hold without adding to the 
section that the existence of some railway sers ant « 
at the time when the piSsengcr infringed the „ made 

section IS a condition precedent to a legal deman jnJr 

Or renders a sub^eqnent demand by a railway j 

authorised at the tiroo of making the demind me th • 

think, that the Railway Administration have Jjv J* 

connection is that the demand when made "1^ jjation m 
Railway servant appointetl by the Railway ^ ‘ IJih 

this behalf and they have shown m this case ^ ibe 

Mnrch 1891, when the demand on Mr Gi^v w 
Traffic Superintendent had been, by a 
official mectmg hold on tna 19th December to ^ 
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powers for dealing: penalty charfjes m respect of passengers 

and goods under Clao'es 58 and 113 of the Indian Railway Act 
of 1810” I entertain no doubt that the power "to deal with” 
penalty charges includes th© power to make the demand which is 
the initial step in the proceeding Lastly, I understand that the 
demand m the present case was made by the TrafHc Snperintend 
ent himself though, as a matter of official routine the letter which 
was issued bore signature of the Deputy Iralhc Superintend- 
ent ilr. E F Jacob I assume this (1) because Mr Grey has 
not chosen to produce the writing which be received in original 
as he might have done, and (2) because there is a previous 
letter on the file in Mr Grey s handwnting which shows that the 
officer with whom he was corresponding on the subject of this 
very charge was the Traffic Superintendent and not his Deputy 

It follows from the above remarks that the apphcation for 
revision lu mj opinion fails upon all points 1 would reject the 
application 

Rof, J —I entirely concur m the order proposed 1 think it 
IS clear that this Court has power to revise a proceeding by a 
Magistrate under Section 118 of Act IX of 1890, and that it is 
eqii illv clear that there are no grounds for exercising this power 
ID the present case All the grounds that have been or could be 
advanced for an interference Lave beon thoroughly examined b> 
my learned colleague, and 1 quite concur m his opinion that 
they are untenable The application is accordingly rejected 
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The Central Provinces Law Reports, Vol IX , 
Page 1 Cr. 

GKiaiHSTAL REFERENCE 


Before J F Stevens, Esquire, ICS, 
Judicial Commissioner, C P , 

B N RAILWAY COMPANY 

V 

DEVIDTJTT 

Ceikikal Bevisiov No 230* of 189-t 

Tndx>m naxlways Act 1890 Sectton$6$ m anillS-^Travelhn^im’^^^' 
place for tt/ fc/t a ticket t« taken 
Soction 112 of the Indian Batlmiys Act 1890 doe? not 
case of a person jrlio Jiannp entered a carruge mth apropsr tc * 
travels on the strength o( that ticket bejond the place authorise 
The only coarse open to the Ratliray officers la such a case is to prM 
tioder Section 113 of tbo Act 

This reference raises a question of some importance in tHe 
way law 

ThoA'isistantCoiiimissionei lias found, and I have no doubt 

found perfectly correctly, that the accused delihenfcly 
tentionallv travelled beyond the place for which he hid ti 
ticket He has convicted the accused of the offence of 
on the Bailnay withont a proper pass with intent ^ 
Oompanj, and nnder Section 112 Clause (oj read wit - 
68 of the Indian Railways Act, 1890, he has sentenced 
the maiimum fine of Rs 100 m addition to 
s ngle fare for the whole distance travelled by him Th® 

Magistrate has referred the ca’se for revision, being o 

that Section 68 of the Act had no application and that 

should have been dealt with under the provisions of 

of the Act — 

• Tbit waa & Crimioal r^'ference made by tfa® D et Mav tU’ y 
under Sect in 413 Code of Or ra oat Pfocedarc Thec«»" 
the Att Btant Commistioner and 3tlas atrate l»t Ch»» 
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It IS oOvious on the face of the Bndmg that the Assistant 
Commissioner has been less c ireful than he should have been in 
applying the law to the factSj for m the present case there is no 
question at all about a pass Ihe accused nas travelling not 
with a p-issj but with a ticket A\ e have to 'ee, however, 
whether if tlio word “ticket'' be substituted for “piss" the 
conviction was a good conviction on the facts that I haie 
btated 

Section 112 pio\ides for the Judicial punisbmeot of a person 
who “with intent to defraud a railway administration,-— (a) 
enters in contravention ot Section 68 any carriage on a railway 
or (fe) uses or attempts to use a pinglo pass or single ticket 
which his already been used on a previous journey oi, in tbe 
case of return ticket a half theieof which his already been so 
used" Section 68 provides that ‘no person shall, without tlio 
permission of a Railway servant, enter any carnage on a rail- 
way for tbe purpose of travelling therein as a passenger, un- 
less ho has with him a pioper pass Oi a ticket " 

It thus appears that what is made punishable by Section 112, 
Clause (fl), read with Section 68, is the entry with fraudulent in- 
tent into a carnage for tlie purpose of travelling therein as a 
passenger without a proper pass or ticket I think it is clear 
that by the words a proper pa^s or ticket’ lo Section 68 must 
be understood a pass or ticket by winch tbe person would be 
authorized to enter the carrngo for the pui pose of travelling 
therein as a pa«songer It is difficult to see, then, how 
Section 1 12, clause (a) can be applied to tbe case of a person i\ ho, 
having entered a carnagt, with i proper ticket travels on tbe 
strength of tint ticket beyond tilt place nuth irised by it I be 
fict that Section 112 provide^ fur tin enforcement of the pay 
ment in addition to the fine of the amount of tho single fare for 
ny distance which the person who may li ivotravellcd seems of itself 
to indicate that the section applies only to cases where either no 
proper pass or ticket has been obtained at all, or a pT^s or ticket 
wliicli had nlrtady been used or attemjted to bo ii'ed for a 
second time, o tint the whole of the fire remains duo 

Iho Act ippeirs to contain no provision for the juduiul 
punishment of a person who intentionnlly tiavels bevond tbe 
placo for wbicb ho his ‘ a proper pis-n or ticket and tbt only 
course OJ 111 to the Rulwny ofl ctis i-» to pmeed nndir ‘section 
113, which provides for i ipctiallv high exet i ch irge where 
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the passenger haa not before being detected by a Bathvij 
servant notified to the Railway servant on duty with the tram 
the fact of the charge having been incurred 

The conviction in this case must therefore be set aside and the 
amount realised from the accused must be refunded 

I am unable to direct by this order that the lefund be only of 
the difference between the amount •which has been actually 
realised and that which would have been realisable under Section 
113 of the Act, because that section confers the power to 
demand only on railway servants duly appointed in that behalf 
and no Court of justice can interfere except (m the case of a 
Slagistrite) to enforce a demand which has been actually made 
and not complied with 

The conviction is set aside The amount realised from the 
accused must be refunded to him 


In tbe Chief Court of the Punjab 

CRIMINAL REVISION 

Before Mi Justice J Fnzelle 
HIRA CHAND (Accusbo), Petitionee* 


THE EMPRESS, Respondent 
Ticket Fraduleiiihj trateUin^ i iltiout— Indian Jiailicai/i Ad ^ 
Section 112 

i raudalpnt intent nndcr Section 112 of the Indian pot Bt 

IS proi ed if on being aslccd to produce his ticket the accused ces 
once tell the ticket collector tl at he has no ticket and prodaces 
which his already been used 

For Petitioner — Lala Ishuar X>as, Pleader 
Tue facts of this case aie ns follows — 

On the I6th December ]895, Ticket Collector jjay 

checking the tickets on tlieJfail tram at Kalka 
Station He states that lit asked accused for ' 
nnd that accu'ed would not show any he ^ 

j" 

• Criminat Oaie h 221 of 1800 PetiHoo for wtibI n « 

Lieutenant A C Elliot, Mapatmto Firat CJa's, KafBuli Pi*toc 
3rd January 18JG 
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ticket and on being pressed sliowed a ticket— one already 
used from Obaiidigarh to KoILa Accused was taken be 
fore the Station Master who repeats a hat he was told by 
Hawkeworth States further that accused first denied the 
fact, but afterwards admitted his intention to use the ticket 
and asked for forgiveness Accused on the other hand says 
that he arrived late at the station and could not get a ticket 
so got into the tram intending to pay at Chandigaih The 
price of the ticket was only four annas three pies andac« 
cused 13 the son of a well to do Zaildar 
The accused on conviction by I leutenant A C Elliott Assist 
ant Commissioner, exercising tho powers of a Magistrate of fhe 
first class m the Siml i District was sentenced, by order, dated 
Kasauli the 3rd January 1896 under Section 112 of the Railway 
Act IZ of 1890 to pay a fine of Rs 50 or in default to undergo 
one month’s simple imprisonment 
The proceedings are forwarded fot revision on the following 
grounds — 

It appears very doubtful whether any fraodnlent intention 
on the part of accused has been satisfactorily proved It is 
proved on his behalf that he arrived late only a few minutes 
before departure of tram and slipped through the first class 
passenger alley so as not to I estopped He i an, moreover tho 
certainty of detection on arrival at Chandigarh and it seems 
improbable that a man of his position would run the risk involv 
ed in a fraudulent evasion of tho railway rules merely to save 
four anna« three pies It seems not improbable that he evaded 
the Ticket Collector's enquirie and produced tho used ticket in 
order to save himself from detention 

(2) In any case tho fine of Rs 50 appears excossn o 
Order of the Chief Court 

I think petitioner’s fr indolent intention is proved by his not 
at once tolhng tho Ticket Collector that he hal no ticket and 
producing an old one lam nnabletocancel tliecooMction but 
the fine was rather heavy 1 1 educe it to Rs 20 


H ra Cband 
Tbo Empress 
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In the Chief Court of the Punjab. 


CRIMINAL REVISION. 


Before Mi. Justice Beid. 
CROWN 


ATA-CLLAH 

Raxlteaya Act, 1^90 Section W^^Entry into a Railteay carnage 
tiehet — Defrauding intention etaential 
A passenger entered a railway carnage without ticket and was 
ed and fined Its 5 under Section 112 of the Indian Eailwaja Act o 
1890, for attempting to defraud the Railway of the fare doe to it 
Held, on appeal that mere entry loto a Railway Carnage j 

ticket did cot constitute an offence undor Section 112 of the Railways 
unless it was prored that he intended to defraud the Badway 
Case reported by A B Maetineau, Esquire, Sessions Jndge» 
Lahore Division, on 12tb December 1904 
The facts of this case are as follows — 

It IS stated that the accused entered a railway carnage at tbe 
Lahore Railway Station without having a proper ticket 
The accused on conviction by A H BrashBe, Esquire, 
mg the powers of a Magistrate of the 1st class lu the 
District, was sentenced by order, dated 5th November 190 , an 
Section 112 of the Railway Act, to a fine of Ks 5, or onew 
simple imprisonment m default 

The proceedings were forwarded for revision on the fol*® 
grounds — 

The accused Ata-Ullab has been convicted of an 
Section 112 of Act IX of 1890 The act complained 
ho entered a carnage at the Lahore Railway Station, 
having a proper ticket Admitting that he did this 
no offence unless ho entered the carnage "»th intent 
the Railway Administration Theiois obsolntely no ^ 
he intended to defrand the Railway, and it is most pi^^ 
ho can have had any such intent He is a clerk i° gtatio® 
the Examiner of Accounts He says he merely went 
to see a friend off, after getting half an hour’s IvaT® 
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office There is nothing whate\ er to show that this explanation Crown 
IS wrong lhat it is correct would appear from the fact that be 

had a platform ticket with him, as is admitted by the prosecution 

Witness, Jiwau Sh inker 

There being no proof of a fraudnlent intent, I forward the re 
cord to the Chief Court and recommend that the conviction be 
quashed 

The Judgment of the Chief Court was delivered by Reid, J 
For reasons recorded by the learned Sessions Judge in which I 
concur 1 set aside tlie conviction and sentenco. The 6ne, if 
realised, ivil' be refunded 
Application alloiced 


The Calcutta Weekly Notes, Vol XL, Page 100 . 

ORIMtNAL REVISIONAL JURISDICTION 

Before Mtlra, J , and Ormond, J 
KULODA PROSAD MAJDMDAR, reriTtoNEB 

V 

THE EMPEROR Opposite Parti 
Rev No 792 of 1900 

Offenct—‘SejiarattSenience~Contitrw:lion of Stai le — General nnj Special 

AcU Repeals bj ^mpUcation — Oerteral Clauses Act {X of 189“) 5ecnon \.ngDst J8 
2G— Itifltan Jlailuay* Act (/\ of 18 0) Seclioni 08 112— JVaiclin j; — 
tcil/oiiJ ticJcet — Attempt to cheat — Indian Penal Code {Act \LV of 
1860) 5«cI»on« 417 511— H »AonMt or /muditlenl tnlenivon 
The essence ot an oSence under bcction 112 of the lad an Ra Iwajs 
Act IS dishonest or froudulent intention the inteitionto defraud tl e 
Railway Administration of its jost dues Merely travelUi g witl out a 
ticket IS not an offence under the section 

BentJiam v Hayle ll) Queen EmprcM v Jtampil W) referred to 
TraTcUing with a false end entirely iirelcvant ticket with a fraudulent 
or disl onest intention is an offence nnder bectioi 112 (a) of the Rail 
ways Act 


(1) LR 3QBD 2S9 (1878) 


(2) I LR 20 All Do (1697 
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Pacts which form the basis of a conrirtion and sentence nnder cue 
charge cannot form the basis of a conviction and also a separate sentence 
under another charge There cannot be cumulative sentences though i 
conviction might take pi ice on an alternative charged even both charges 

It is ordinarily desirable that when an act 0“ omission is made peual 
by two Acts one general and the other special, the sentence should be 
passed under the bpecial Act 

Q,uatre — Whether in this country a special penal law repeals by imph 
cation, in every case a previously existing general law relating to an 
offence of the same nature 

This was a rule granted on the I9th of July 1906, against an 
ordei of Moulvi Abdul Huq, Deputy Magistrate of Burdwan, 
dated the 21sfc of June 1906, which order was, on appeal, modified 
by Mr W N. Dklpvihonb, Sessions Judge of Burdwan, on the 
I4th July 190o 

The f'lct’’ of the case appear fully from the Judgment 

Mr P L Roy and Bahii Narendra Chandra Sos^ for tl>c 
Petitioner 

1 he Officiating Advocate Genera] {Mr 8 P StiiAu) and 
Joy Qopal Gosha for the Crown. 

The Judgment of the Court was delivered by 

Mitea, J — The Petitioner was m the service of tbe Bast 
Indian Railway Company as Station Master of t e 
Station and he resigned the service on the 0th January as 
On tho night of tho 8 th April he was travelling without ^ 
from Hampur Hat by a down tram and at Bhadia» 
Travelling Ticket Inspector of the Company, discovere 
had not a ticket It has been foniid by the lower 
Cox asked the Petitioner to produce his ticket and the 
thereupon produced the oatwaid half of a the 

journey between Bonpas uiid Bankipur This ticket a 
slightest bearing on the Petitioner's travel from 4 J 7 , 

the 8 th April The Potilioner was prosecuted under cc 
Indian Penal Code, for cheating and also under ^.^AgPepafy 
the Indian Railways Act and was convicted by one 0 
Magistrates at Burdwan on both the charges Gn ap 
Sessions Judge of Burdwan modified the » 

under Section 417 read with Section 511, Indian til- 

of attempt to cheat and also into one under Section 
Railways Act He, however, sot aside for tbc 

Section 112 os cumulative sentences could not bo 
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samo offence under different Acts and affirmed the sentence of 
simple imprisonment for two months under Section 417 read with 
Section 511, Indian Penal Code. 

On the 19th July last, a rule was issued by this Court on the 
Distnct Magistrate of Burdwan to show cause whj the couvic- 
tion and sentence under Section 417 with 511, Indian Penal 
Code, should not be set aside and why such order under Section 
112 of the Railways Act should not be passed as to this Court 
might seem proper. The learned Advocate General has shown 
cause on behalf of the District Magistrate. 

On the Judgments of the Lower Courts and the argument 
before ns, two questions arise for our consideration -—(I) 
whether the Petitioner committed two distinct offences, one 
under the Railways Act and the othei under the Indian Penal 
Code , and (2) if not, whether he should be sentenced under the 
Penal Code or the E ulways Act or both 

The learned Sessions Judge is of opinion that the enteiing into 
the tram and travelling without a ticket and that attempt to 
palm off the used ticket fiom Bonpas to Bankipur upon Cox 
were not separate and distinct offences This, m our opinion, is 
a correct inference from the facts found Entering into a 
Railway compartment aod travelling without a ticket are only 
some of the ingredients of an offence under Section 112 of the 
Railways Act ihese acts lo themselves aie not penal under the 
section, 'ihe essence of an offence under the section is dishonest 
or faudulent intention — the intention “ to defraud " the Railway 
Administration of its just dues, te, the fare payable by a 
passenger In Bentham v Ho^le,W Cockbobn, C.J, and 
Manisty, J, hold, in construing a hye-law similar m terms to 
Section 112 of our Railways Act, that mens rea, the intention to 
defraud, must bo proved for obtaining a conviction The words 
in the Indian Law are distinct A passenger may travel without 
taking a ticket owing to mistake or want of time to take one, but 
he may not have the remotest intention to defraud the Railway 
Administration, and it will he wrong to hold him guiltj under 
Section 112 of the Act In this connection wo may refer also to 
Queen^Empreas % Rampal ( 2 ) 

The fraudulent intention of a passenger must appear from 
Bomo other act or otms&ion, than merely tra%ening without a 
ticket. The mere fact that the Petitioner before us travelled 

(1) LK., 3QBU,2S9 H978) (2) 1 L U 20 All 95 (1897) 
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from Rampur Hat down without a ticket would not have been 
snfHcient to constitute an offence under Section 112, something 
more was necessaiy to be proved to secure a conviction That 
‘‘something” appears in this case by the Petitioner's attempt to 
free himsolt from the liability by producing an used and 
irrelevant ticket 'Jhe last «ct is evidence, and very cogent 
evidence of the intention of the Petitioner to cause loss to the 


Railway Administration Aa observed by the learned Sessions 
Judge, “ the production of the used ticket was simply one of the 
acts by which he sought to carry out his intention of defrauding 
the Oompauj and could not have resulted in any more harm 
being done to the Company than he intended to cause them when 
he entered the train without a ticket ” Coi. was merely an 
agent of the East Indian Railway Administration The mten 
tion to cheat him and the Railway Administration is one and the 


same offence, and, in fact, so far as Cox personally was con 
cerned there could be no cheating withm the import Section 4i/ 
The Petitioner intentionally attempted to deceive Cox an 
through him the Railway Administration, his object beinff that 
Cox might omit to demand the fare and the fine, if any, leviab o 
under the bye-laws of the Railway Administration for travelfio? 


without a ticket 

The element of the offence under Section 417, 

Code, IS precisely the same as that of one under Section 11 ° 
the Railways Act If the Indian Railways Act had 
passed or Section 1 12 were not in it, the offence of whic ® 
Petitioner would have boon guilty would be one under 
417, Indian Pen il Code Thus the Petitioner, as found y t 
learned Scsssons Judge, committed on tbo 8th of April ono an 
single offence as regards the I ast Indian Railwa) j 

tion both under Section 417, Indian Penal 
Section 112 of the Railways Act Ho did not commit tm 


distinct and separate offences of th«J 

It was suggested during the argument that Section _ 

Railways Act does not contemplate a case hl^e the 
caso in which a false and an entirely irrelevant tie 
produced Such a caso does not come within clause ( ) 
section, hut it does come nnder clause (o) winch we mu 
with Section 68 The accused ontored a Railway 
purpose of travelling and with a fraudulent an 
mtentiou Travelling without a ticket comes wifh'“ * ^ 


of the Section 68 and so under Section 112 (a) 
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Should he then he sentenced severally under Section 417, 
Indian Penal Code, and Section 112 of the Railways Act ^ It 
IS clear he cannot be sentenced under both the sections and the 
Deputy Magistrate was in error in sentencing him separately 
under both Facts which form the basis of a conviction and a 
sentence under one charge cannot also form the basis of a con- 
viction and also a separate sentence under another charge 
There cannot be cumulative Bentences though i conviction might 
take place on an alternative charge or even both Section 26 
of the General Clauses Act (X of 1897) enacts '' Where an act 
or omission constitute an offence under two or more enactments, 
then the offender shall he liable to be prosecuted and punished 
under either or any of the emetments but shall not be liable to 
be pnnvshcd twice for the same offence ” 

There is another principle for our guidance and that is that 
if an offence is punishable by the general law, such as the Indian 
Penal Code, and al^o bj a later special law applicable to 
particular persons and particular circumstances the special law 
should apply It is presumed that the Logislature intends that 
the special form of punishment is appropriate to special cases 
The punishment so provided by tbo special law may be severer 
or lighter than that provided by the general laii but that would 
not matter The rule is quoted by Lord Esber, M B , in /ee v 
Danyar (l) “If one Statute make the doing of an act felonious 
and the subsequent act make it only penal, the latter is con- 
sidered as a virtual repeal of the former ” iJf* v Dat%» ( 2 ) " 

Wo are not, however, disposed (o lay down broadlj m this 
country that in every cise a Rpecia) penal law repeals by imph 
cation a previously existing general law relating to an offence of 
the same nature, and in this case it is not necessary for us to do 
so IE we were to do so, we might infringe the rule of inter- 
pretation in Section 26 of the General Clauses Act We are not 
also disposed to ar'cept Mr Roy’s contention that tho penal 
provisions in tho Indian Railways Act are self contained ami tho 
punishment for acts and omissions regarding a Railway Adminis 
tration in India must be inSicted under this Act only Ihe 
penal proMsions m tho Act are not obviously exhaustive and 
there is nothing in tho Act itself or any other enactment in force 
in India which excludes the operation of tho general laws in 
force as to offences which aro not punishable under the Act 

(1) L B (169 )2Q D 3S7atp S4S (*») I Leach Cr C 271 (17S3) 
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The case of Ghandi Parahad v Ahdur Rahman(}) was decided 
with reference to the Bengal Municipal Act (III of 18S4) and 
though there are some observations m the Judgment of the Conrt 
at pp 188*139 which may favour Mr Roy's contention, we do 
not think the case is an authority for the broad proposition that 
a special penal provision as m the Railways Act would always 
exclude the operation of the Indian Ponal Code 


The utmost that can be said is that it is ordinarily desirable 
that when an act or omission is made penal by two Acts, one 
general and the other special, the sentence shonld be passed 
under the Special Act 

Such a view would not militate against either the rale rf 
interpretation prescribed in Section 26 of the General Clauses 
Act or the rule laid down in Sex v Dav^a (^) 


We are, however, of opinion that the sentence of two mool s 
simple impriBonmenb is too severe in the cirrcnastanw^ ® 
case Even if conviction were bad under Section 417, In 
Penal Code, we would reduce the sentence to one of fine on f 
and a fine Rs 100 is, m our opinion, sufficient It le 
fore, necessary for us to discuss further the question ® ® 

repeal by implication of Section 417, Indian Penal Code 
leave it with au expression of tbo present mdicafiou o oo 
mind Whether the accused bo convicted under Section ^ 
Indian Penal Code, or Section 112 of tbe Indian Bail^P 
tbo result, in the present case, is the same We a 
conviction but reduce tlio sentence and direct that the . 
do pay as fine Rs 100, and m default he do undergo si® 
irapnsonmont for two months 


Sentence reduced 


(l) I. L R 22 Cii! 181 08W) C) I ® ‘ 
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Weir’S Reports, Page 869. 
In the High Court of Madras. 

FULL BENCH 


AeilVoflSlQ iSeelion 32 (112) eIauM(J ) — Conviction of faOier for eiading 186S 

payment of tie fare due for hie eon a ehiM aged 6 yean — Abetment — 12 

;Secfion 108, Explanation 3, Eenal Code 

A conviction of a father accused evading pajment of the fare due for 
his son a child aged 6 ;ears enstained an A conviction of abotting the 
offeree charged 

JrooMBNT — The accused in the case subinitted for revision 
has been convicted of defrauding the Rail'vay Coropany by 
evading payment of his far© an offence punishable under the 
Indian Railway Act, IV of 1879, Section 32 (tl2) clause (o) 

2 The facts are that the accused travelled in eompanj with 
his son, aged b years, from one stahou to another statiun on the 
railwaj line without paying the half fare due for his son 

3 The question which the Court have taken time to consider 
18 whether the words “bis fare,” in Section 32 of the Railway 
Act aie to be constiiied strictly as referring onl} to the charge 
payable for the ticket of the individual travelling or whether 
the woids are to be hold to include the charges payable for the 
accommodation secured for himself or others by the person 
travelling 

4 The question is not free from difficulty 

5 The accused wa'?, however, clearly liable as an abettor 
(Section 108, explanation 3, Penal Code) aud the conviction can 
bo sustained as a conviction of abetting the offence charged 
Tins being so, if becomes unnecessary to express any positive 
opinion on the question stated 

6 It will be safRciont to amend the record by entering up a 
conviction under Siction 32 (112), clause (n) Act IV cf 1879, 
and Section 109 or 110 of the Penal Code 

7 The fine of Rs 25 w however, undoabtedly «evere 

123 
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The case of Chand% Parshad v Ahdtir Rahmani^) vras decided 
with reference to the Bengal Mnmcipal Act (III of 1884) and 
though there are some observations in the Judgroent oi the Coott 
at pp 138-139 which may favour Mr Roy's contention, we dc 
not think the case is an authority for the broad proposition tiat 
a special penal provision as m the Railways Act would always 
exclude the operation of the Indian Penal Code 

The utmost thit can be said is that it is ordinarily desirable 
that when an act or omission is made penal by two Acts, one 
general and the other special, the sentence should he passed 
under the Special Act 

Such a view would not militate against either the rflle of 
interpretation prescribed in Section 26 of the General Clause’ 
Act or the rule laid down in ifea; v Bart* (3) 


We are, however, of opinion that the sentence of two moot * 
simple imprisonment is too severe in the circumstances of t e 
case Even if conviction were had under Section 417, In 
Penal Code, we would reduce the sentence to one of fine on y, 
and, a fine Rs 100 w, in our opinion, sufficient Itisnot, t ew 
fore, necessary for os to discuss further the question ® ® 

repeal hy implication of Section 417, Indian Penal Code 
leave it with an expression of the present indication o o 
mmd Whether the accused be convicted under Section 
Indian Penal Code, or Section 112 of the Indian 
the result, in the present case, is the same We ^ ® 
conviction but reduce the sentence and direct that the 
do pay as fine Rs 100, and m default he do undergo sim 
imprisonment for two months 


Sentence reduced 


(1) T L K 22 Cal 181 (I8W) 


(2) I Laach Cr C 3 t ^ 
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Weir’s Reports, Page 869. 
In the High Court of Madras. 

FULL BENCH 


Act Jr of 1879 Seclion 32 (112) datue (J) — Concttltottof father for eiadtng 1868 

pai/meni of the fare due for hit son a child aged 6 years — Ale/msni — Dec^: 

Seetton 108 Etplanation 3 Penal Code 
A. conviction of a father accnsed evading payment of the fare due for 
his son, a child aged 6 years sastamed as a conviction of abetting the 
oflecee charged 

Judgment — The iccnsed in the case submitted for revision 
has been convicted of defrauding the Railvtay Cotopany by 
evading payment of his fare, an offence punishable under the 
Indian Railway Act, H’' of 1879, Section 32 (112) clause (a) 

2 Tlie facts are that the accused travelled in company with 
his BOO, aged 0 years, from one station to another station on the 
railwaj line without paying the hnlf fare doe f<T his son 
S The question which the Court have tahen time to consider 
13 whether the words ‘'his fare,” in Section 32 of the Railway 
Act are to be constiuod strictly os referring only to the charge 
payable for the ticket of the individual travelling, or whether 
the woids are to be held to include the charges payable for the 
accommodation secured for himself or others by the person 
travelling 

4 The question is not free from difficulty 

5 The accused was, however, clearly liable as an abettor 
(Section 108, csplanatioii 0, Penal Code) and the conviction can 
be sustained as a conviction of abetting the offence charged 
This being so, i^ becomes unnecessary to express any positive 
opinion on tbe question stated 

e It will be sufficient to amend the record by entering up a 
conviction under Section 32 (112), clause (a) Act H cf 1879, 
and Section 109 or 110 of the Penal Code 

7 Tlio fine of Rs 25 is however, undoubtedly ■'evere 
123 
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8 The accused was a legimental sepoj, and a fine of Bs 2o/S 
lepiesents, it is believed, at least 3 months’ pay of a sepoy 
1 he sentence of fine of Rs 25 is hereby set aside, and, m Iieo 
thereof, the High Court direct that the accused do pay a fine of 
Rs 5 and the half faro of Bs 2-2-0 So much of the fine paid 
or levied as is m oicesB of the amount now adjudged must bo 
refunded 


Weir’s Reports, Page 870 


In the High Court of Madras 


CRIMINAL REVISION 


1606 

April 20« 


Before Shephei d and Suhramania Avjar, GJ^t 
VLERARAGHAVA GHARRY, (Accused) PETirioHf- 

V 

FllENOH, /Oompuihant), Cocntee PctitiovSe 
Case No 93 op 1896 

TraidUng itU/i a vaed HcXel-^Rvlt "that IteMa art onlj ova , 
day of mufl —Oonvtclion of the accuaedfor ds/foudtrti/ <n* 

A ticket not 'vviiled of on the day of issue according to the 
ly a Railway Company winch provided that ‘ tickets are on y a 
on the day of issue ' was held to be not a proper ticket wil 
inc of Section 68 , , 

f tlie 

In this case the accused who travelled in a train o 
ras Railway Company on the Ist February 189C 
which was issued on the J6tli August 1895, was charge 
Section 112 of the Railway Act, with the offence^ 

uith a used tic-ket There was no evidence that 1 1® 

used a second tune, but the Magistrate found tliat t 
intention to defraud and convicted him under Sectio'’ 

Opdep — Accirding to one of the Rule-* 

Railway Company, under Section 47 of the Act 
“tickets are only available on tho day of H'^uo, 
exception, it is irainolerml tii the present case Thu a 

tin. iccuaed on theoccasion luquestioniisedwa®, 
propel ticket within the meaning of Section 08 of {V 

as the Magistrate finds the acciiped intended to j 
Company, tho conviction is right Th® petition is rOJ 
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Weir’s Reports, Pago 872. 

In the Higb Court of Madras 

CRIMINAL REVISION 

Before Aluthusami Aiyar^ G I E , and Shepherd, JJ, 

In He RAilASAWM'i NAIDU, Accdsed 
Cask No 270 o? 1800 

bale or tramfer of tingle iicKtU not prohibited — Accused eonixeled for 
cheating « ider Section 417, Indian I^enal Code — Conviction set as de 
Sections 70 and IH of the Railway Act beinj, applicable only to return 
and season tickets, the sale or transfer of single ticket-* is neither prohi 
bited nor reudered penal by the Act 
Where the accused bought a namber of tickets dnrisg a festiral and 
sold one of tl em at a rate higher than that for which he bad bought it 
and the pnrchasei was aware of the higher rate a id \ as nut m led it 
Has held that the accused was lot guilty ofcbc-iting under beet on 41/ 
of the Penal Code 

OrcEi — lu February last tlioio was a festival at TmrmnaJa 
Tayal 00 * 1 ? Atadi and a large number of persons attended the 
festival On the drd February the accused bought CO third cluss 
tickets at Avadi from tlio Kaihvay Company, ou pa) went of one 
anna and nine pies foi each ticket the faro payable from Avadt 
to Hladiab Shortly after, ho sold one of thcbe tiekets for 
1 annas to the 2nd witne s mid 49 out of 60 tickets were in his 
possession ilie bub Magisti ite considered tl it the accused 
WT,s not justified m selling the tiekets at rates highei than those 
for ivhich he had bought them and that he ought to have 
returned them to the Railway Company if he di 1 not require 
them for ueo and obtain a refund of the fare be had paid 
Umli-r tins mifression he convicted the accused of cheating 
under Section 417, Indian Feual Code, and sentenced him to pay 
a fane of Rs 10 But tho 2ud witness admitted before tl 0 
JIagibtiate that ho w is not deceived by the accu td md that In 
paid tho excess of 3 pus to save UimaeU the inconvenunco of 
personally obtaining a ticket, as there was a crowd of per-'Ons 
Btruggliiig to obtain tickets at the place wlieii tiiketa were 
issued ilie Acting District Magistrate consider^ that upon the 


1890 
Augagt ' 
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In Ee facts in evidence the conviction cannot be supported, and refers 
^Nwdn^^ it to this Court on fcho ground that it is illegal 

““ The sale oi transfer of single tickets is neither prohibited cor 
rendered penal by- the Act IX of 1890, Sections 70 and 114 par 
porting to apply only to return or season tickets According to 
the 2nd witness, there was no misrepresentation and he was not 
misled as to the rate at which the accused had bought the ticket 
Consequently there was no deception and the conviction is had 
in law. 

We set aside the conviction and order the fine to be refunded 


The Indian Law Reports, VoL XVIII. (Bombay) Series, 
Page 440 

CRIMINAL REVISION 

BefoH Mf Justice Gandy and Mf- Justice ruUon> 
qubbn-empkess 


KUTRAPA * 

iJoiIicfty. 4ct(rZo/l890) Sec m^Etceseiharyeanif^re 
a Jine-~‘Magitirale not competent to tmpoee ^nipr^fortTnen 
Fine — Impnao itnenl 

bection 113 Sub section (4){i) of the Indian Kailwuj* 
which directs that on failore to p-ij on demand 
when due the amoutit shall on application bo reroverc ? ® ,511 

as it It were a fine does not antbonze tba Alogislraie to gection 

ment in default Ihe excess charge and faro reforre tom 

not a fine, lhoui,b it may be recovered as such ' 


• Cntnioal Baview, Ho 179 of 1®^® wv"'* * 

(1) Sect on 113. snb^aectlon (l) of Act IX of 1890 
pawenger liable to pay th« ozceas charge nod f®^® nsentioo * 
the excels chnrge nod any differeooa of fare mentioned 

refoacs to pay the same on demand l>aiogtaado therefor an ea«rf^^** ** 

mb lectione as the cane may bo tho mm payable by bun • 5 *n»*/ 

made to any Uagietiate by any railway aerranl *1^ ” 

AdoilnUtratton in th a bcbalf bo recovered by the gad ** 

aa if It were a One itopoae I on the pmsonger by the Magi* ^ 

It recovered be paid to tbe Eaitway AdBini»ir*t'®° 
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The accused A\as prosecuted before the First Class Magistrate of 
Poona under Section 113 of the Indian Railways Act (IX of 18<50) 
for travelling in a railway without a ticket 

The Magistrate ordered the accused to pay the Railway Com 
pany Rs 3 1 on account of railway fare^ and Re 1 as excess 
charge, or m default to undergo throe davs' simple imprisonment 

The High Court in the exercise of its revisional jurisdiction 
sent foi the record of the case 

There uas no appearance either for the Crown or for the 
accused 

pEfi Ccnuir — ^We do not think that the provision in Section 
113 of the Railway Act, which directs that on failuie to pay on 
demand excess charge and fare when due, the amount shall on 
application be recovered oy a Magistrate as if it were a fine, 
authorized the Magistrate to impose i nprisonment in default 
Section 61 of the Indian Penal Code applies to all fines imposed 
for offences And by Section 5 of the Oeneial Clauses Act (I of 
18o8) Sections 03 to 07 ot the Indian Penal Code and 63 ol the 
Crimin*al Procedure Code (now Section 386) applj to all fine<» 
imposed under the authority of any Act hereinafter to be passed 
Bat we cnonot say that the excess charge and fare referred to in 
Section 1 13 of Act IX of 1890 is a fine, though it may be re 
covered as such I he provisions of Section 64 of the Indian 
Penal Code provide imprisonment as a punishment for the 
offender, and nut meri^ly as a means of recovering tlie fine, winch 
can be recovered under Section 386 of the Criminal Procedure 
Code (X of 1882} It is true tli it in Section 560 of the Crimi- 
nal Procedure Code (as in the old Section 250) it seems to be 
assumed tliat the exprc<^sioo 'recoverable as a fine' includes the 
power of imorisoniDeiit in default of payment, but the language 
of Section 552 suggests a contrary inference We think, then, 
that wo cannot safely determine the construction of Sectiou 113 
of the Railwaj Act by anj analogy ba’sed on the wording of 
either Section 552 or 560 of the Cnminil Procedure Code but 
must bo guidod by the general principle that imprisonment can- 
not 1)0 ordered except id cases in whichitisexpre sly prescribed 


Queen 

Empress 

Kutrapa 
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ORIMINAIi PEOSrOirtlON. 


The Indian Law Reports, Vol XX (Madras) Series, 
Page 385. 


APPELLATE CRIMINAL 


Before Sir Arthur J. B Oollins, Ki.^ Ohief Justice, 
and Mr Justice Shejoherd 
QUEEN-EMPRESS 

V. 

SUBRAMANIA AYrAB * 

Raxlv.ay <Ic<— JZ of 1890, S 113— Zwes* charge and fare 

a fine-^Magitl ate not competent to xmpote imprisonment *« de/aott— 
i tH « — Imynsonment 

Section 113, subsection (4) of tbe Indian Rulway Act (I^ 

Tyiiich directs tbit on failt re to pay on demand excess charge ■’>“ ■’ 
when due the amount j> 1 all, on application be recoTered by a 
as if it were a »ine, dQe« not anthonse the Magistrate to impose inpnso^^ 
nent in default The excess charge and fare referred to lu the sect oo 
not a doc, though it may b« recoTcred as such 
Cask reported for the orders of the High Court under Section 433 
of the Code of Criminal Ih’ocediire by A E 0 Stoabt, 
Magistrate of South Arcot 

The case was stated as follows — A passeugor named 
“ ramania Ajyar was found in a third cla^s rulway 
“ the South Indian Badway traio, No 14, at the Cludam ar ^ 
“Radway Station on the night of the 12th July 
" Station Master forwarded the passenger to station hoo eo 
“of the place with a letter requesting the latter to co 
“ railway fare from the passenger and "ond the amonnl ^ 

“ TJie station-house officer sent the passeugor with the c ^ 
“the Station Master to the Stationary Sub Mng*^ 
“Chidambaram The Sub-Magistrote took np 
“ Section 1 1 3 of the Railwaj^ Act IX of 1890, and exim' 

“ passenger who represented that he had purchased a 
“ Maynvaram for Chidambaram, and tliat on his wsv 
"robbed of his bag containing money and the ticket^” 

• CHoiiiial ReriiioB Cue 537 ft ISSXt 
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“ he knew nobody who would stand surety for him at Chidam- 
“ baram where he was a straoger The Sob-llagistrate believed 
‘‘the passenger, and hvvmg obtained his alleged address 
released him on bis own bond for Ms 20 conditional on his 
“ appearance at Chidambaram on the 18th July 1896 The 
passenger, however, failed to appear again A distress 
“ warrant was issued by the Sub Magistrate to collect the 
“amount dne, but the warrant was returned with an endorse- 
“ ment that the passenger was not to be found in the place 
“mentioned The Sub Magistrate reported the facts to the 
“authorities of the South Indian Railway Coropiny, who repre 
“ sented to me that the Sub Magistrate's procedure was irregular 
“When the Sub Magistrate was called upon to explain, he 
“seeks to justifj his procedure ly saying that Sections 64 to 67 
“ of the Indian Penal Code do not apply to the cases contom- 
“plated by Section 113 of the Railway Act, and that he had no 
“power to award imprisonment in default of pvyment of the 
^amount His view of the case is apparently supported by the 
“ rulings of the Bombay High Court tn Queen Empress v Kut- 

* rapa W That ruling appears to have been arrived at by their 
“lordships with some hesitation and as the point is one of 
“considerable general importance, it seems desirable that an 
“ authoritative ruling of the Madras High Court for the 
“ guidance of the Magistracy of this Presidency should be 

* obtained Should it bo deliuitoly settled that imprisonment 
“cannot be awarded m default of the payment of the otcesa 
“charge and fare though the law expiessly enacts that this 
“ sum shall be recovered as if it were a hno imposed the 
“commission of frauds upon Railway Companies, as in the 
“ present case, will be greatly facilitated ' 

T/e Fiiblic Prosecutor (Mr Pouell) for the Crown 

Sana Pau for tlie Accused 

Order — M e agree with the decision iii the Bombay case Queen- 
Emj ress v Kutrapa (W We decline to interfere 


Tie 

Empreag 

Sabramaai& 


(1) 1 L n 18 Bom 410 
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The Indian taw Keports, VoL XX. (AllaSabad) Scries 
Page 95 


OBISIINAL REVISION, 

Before Jlfr. Justice Knox. 

QaEBN-EMPEESS 

V. 

RAM PAL* 

■delM TXof 180(i{lndi(inliatlu.aija4ct) Secfvons 113,132— if® 

I^hCJ, Secitona 40, 64— CnwitMa^ Troceiiire Code, Silicon 31—" 

— TV’afoKiMfl' Ort a railway tnlltout a proper 
A J)a8«c0t;ep who travels in a tram fvjthoat iaTmfi'&prftpor 
Tritli hjBj has not commuted an '• offence ' Se eantot tlierelotc be l^gaiif 
eentoaced to impriioment m default t)fp»;piBeat of the escess cbarRetoj 
are wfuoh may be tec >fored under the provisions of Section llStVOl® 
Act No IX ot 18^0 

Jif fAis caso ffte Joint Magistrate of Allahabad tnsd one Rim 
snatnarn^ under Section 113 of llie ludian Radwa>8 Act, W 
and Ordered htm under that section to pa;- a certain excels 
together with a penalty, mil farther 'sentencodhim 
simple imprisonmeot jd defouJi of papaent of the amount The 
Ifagisfrnte of the District being of opmioii th'vt the Bpntrncen 
imprisonitieBt in defaolt wns illegal, the ad of the accnscdnc 
amoQnting to an ^^offonce” within the meiuiug of the fadiso 
Penil Code, referred the cas^ lo the High Court for ordeKundcr 
Section 438 of the Code of Criminal Procedure 
The following order was pa^ised — 

Knox, J .—Travelling m a tram 'by a passenger without 
a proper tictet with lum is not an offence ntadwtheRulnuj 
of 1890. It is true that Section 113 together with Section 
and the aechona which follow up to as far os Section 130 nfo 
placed under a heading of "other offences ” The 
nnfortuoate, for sororal of these sections cannot possible rc > ^ ^ 
an offence at all, and Section J33 shows clearfj that acts 
tod under Section 1 13 ar© not deemed offences within *1'® 
cal meaning of that word All tho proceedings tnVen T ^ 
Assistant Magistrate nroBctasid© and the rec^^rd will be 


' Crjotiiial l>o 403oPlSC)' 
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The Bombay Law Reporter, Vol. I Page 166. 


CRIMINAL REVIW. 

Before iho Hon'ble S, /. Parsonsy Acting Chief Justice, 
and Mr. Justice Eanade. 
QUEUN-EMPRESS 

V. 

JAMES CROWSON* 

Railxcay Ael (Ael JZ 0 / 1890), Sec 113 — Excess efiargeand fare reeoierabU 
as afine-^Jifagtstralenoi eompelent to impose imprisonment in de/atili— 
Sine — rmpnionment 

Section 113, snh section (4) of the Indian Railwajs Act which directs 
that, on failure to pay on demiud excels charge and fire when due, the 
amount shall on application bo rocorcred by a Magistrate as if jt were a 
fine, does not authorize the Magistrate to impo«e imprisonment in default 
Qiieen-Empreis v. Kntrapa,0) and Queen Empress v Subra- 
t/ianta Iyer(i) followed Imperatrix v Vaidyaltngaui Narayana 
Su omt,(3) disappi oved of 

The accused was prosecuted before Rao Saheb Sliivaram Sada- 
shiv Bhide, Second Class Magistrate of Uavoli, under Section 
113 of the Indian Railway, Acts for travelling, by «iecond class 
from Bombay to Kirbee, without a ticket 
Tlio Second Class Magistrate ordered tbo accused to paj 
Rs. 3-10-0 as second class lailway faro .iml to paj R^ J-0-0 as 
excess charge, or in default to undcigo simple impnsomneut 
for one day. 

The High Court in the exercise of us rcvisional juusdiotion 
sent for the record of the cast. 

There was no appearance either for tho Crown or for the 
\ccused 

PrE Cdriam - We «cnt for this case m order to roconsidtr onr 
decision in Imperafrix v Faidyaftn^am Nnrayana Sieai/ii,(3} 
which was pointed out to us as being in conflict with i previous 
• Crimioal Review ^o 4S of 1899 
0) lb?. ,13 13. in 410 (i) ILP *0 Sit I 

(3) Cnminnl Pnluig 43 of 189G 


1809 

Mareh, 23 


12i 
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Qaeen 

Empress 

Jcmes 

Crowson 


1909 


decision of tliis Conrt, Queen-Empress v Kidrapa 6) Having 
reconsidered it wo liavo decided to follow the last mentioned case 
winch we find has since been agreed in by the Ifadns High 
Court— See Queen-Empress v Btibramama Jjfer(2) There is 
no necessity to pass any order in the case as the monies hare 
been paid , so we return the papers 


The Nagpur Law Reports, Vol V. Page 151 

CRIMINAL RKVISION 

Bejou P. A. G. Skinner, Bsquire, I O.S , Additanal 
Judicial Goinmissioner, 0. F. 

EMPEROR * 

tJ 

BTJLAKHI. 

Section 110 of (he Indian Ratluays Jet^Impmonmenl m ^0“ 
pavineni of fine— ‘Attachment and eale of tneivaW? proper «/ 

An amount recorerftblo as a fine under Sec 113 of t)ie _,gp(rty 
Act can only be recovered by attachment and sale of movea 
Imprisonment in default cannot be awarded 

Quecn-Emptets v Grovosoni-^) nnd Queen-Eeipress 
mama Iijcri?) followed ^ 

Om Bulakhi IS reported to Iitve boon found travelling " 
ticket on the foot-board of the brakovan of a goods rai 

Under Section 113 of thelndun Railways [h s 

made to a llagistrnto foi recovery from Imo o ou juc 

Hire from Bina to Karonda, as only first cla'is pa 
iillowed to travel by goods tram (in the brakevan) 

Bulakln said lie could not and would j tliit 

Be 1-10-0 demanded of him, and the Magistrate or 

default of payment bo should suffer 7 daj s srnip o j^nlecoc. 
The District Magistrate has suspended ^ ,leci‘>03 d 

and reported the case for revision. In o ' (») odJ 

till! Bombay Hiirli Court m Quecn-Emprcss v — - 

7o, I L B -Ct 3t»<3 

(l) I I U ISDom ,440 (“^ ^ ^ 

(IBTO) 1 Horn h n 1“ 

•Cnminnl R. nsiou No SHoflOOO Tho Ii..tnct ^ il*r* 

(onderSso Cr 5 m.o.» ProoMnre C «« ^ 

rat#, Baosor, on IClli Aupi#! 1909 
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Queeti-Ejnpress v Crowson 0), and of the Jfadra'! High Court 
lu Qifeen Empress X Subramanta Iyer (2), I must accept the 
recommendation of the learned Histrict Magistrate and set aside 
the order of imprisonment in default of payment of the amount 
in question on the ground the words shall bo recovered as if it 
were a fine/’ in Section 113 of the Railways Act only authorise 
recovery bj attachment and sale ot moveablo property, and not 
the infliction of imprisonment in defanlt of payment though I do 
so with some regret in view of the difficulty in recovering such 
amounts, which as represented by the Distnct Higistrato, wlio 
made the rLference lu tho Madras case, seems likely to result 
I would point out, however, that if BuUkhi persisted in riding 
on tho fooUboard after prohibition, he is bable to prosecution 
uuler the 2ad elau-^e of Soc 118 of the Railways Act, whilst if 
there was no such prohibition before ho was finally discovered 
and pmoved, but he entered on the Railway unlasvfully, be is 
liable to prosecution under tho 1st clause of Sec 122 

In the Chief Court of the Punjab. 

Cl^ntlNAL REVISION 

Before Mr. Boulnots and Mr Samson, J J 

CROWN 

V 

GUNPAT 

Railfay Act XVIIIoflS’a Secitot 3 — Pa*jen 7 er Iraiell ng mth anold 
j>a’>a — Conitclionfor cheating—Indian Penal Cole Sfciio»i« 417 an Z '"11 
Thd accused traveLsA an old piss altered us to dute and nomLer ot 
persoi s lie was charged under Scctions4l7 nud 11 Indnn Poi al Codr 
for cl eating tlie Railway and nas sentenced to 5 mouths rigorous impn 
sonitient an 1 a fine of Rs 50 Of tho term of imprisonment one month 
to be passr-d iii solitary couGuement 
Hell that be was rightly convicted Ordinanlv a person ev^ ling the 
piymcnt of Ills fare til ft] y maimer i\l ateier IS iharg d inid r '>ectioii J 
of Act W III of 18o-t Rut in this ca«e the | i«!sei g r bsni ^ ma Ic a 


Emperor 

Bnlakhi 


18CS 

Janiiary H 


(1) Bom L. B. ICb 


t2) I X~ 1* .0 MaU 3n» 
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OETMINAL PROSECUTION. 


Qanp.it 


distinct pretenca to the fl^ckot Collector by the production of a pas^ witli 
an altered number, which the acensed said he had picked up, was charged 
under the Indian Penal Code for cheating 

Deputy Gommisstoner’s Judgment 

A case of this kind would ordinarily be tried under ScctioB 3 
of Act XVIII of 1854, but I do not think that the punishment 
awardable under that section is sufficient for the offonco of which 
the accused is guilty. It was not simply that the accused attempt 
ed to tiavel without having obtained a ticket, and attempted to 
defraud tho Company simply by not getting a ticket, but them 
is mucli more here He tries to pass off an old pass, which 
been altered as to date and number of persons for whom it wa^ 
intended If it could bo proved that the accused made the 
tionSj he might be tried for forgery , if it could be proved t a 
he used tho pass knowing that it had been altered, he might e 
tried for using a forged instrument "Whatever suipmion there 
may be against the accused on these points there is no 
proof of them, and it is not likely that proof would be o 
coming if I delayed the case, nor is it necessary to 
sufficientpunishment can be awarded under Sections ^ 

Indian Penal Code, under which the offence committe X 
accused clearly comes He certainly attempted to deceive 
Kailnay Company, and tried to induce tho Railway Oonipan 
do a thing which they would not ha\o dono if 
deceived, and which would have caused them damages 
in other words, the accused attempted to "cheat, m 'o 
ago of the Penal Code then.- 

The Court finds thatGuopat attomptod to ohcat 
by committed au offence punishable under Sections ® 

Indian Penal Code, and the Court directs that 60, or'" 

ousl} imprisoned for 3 mouths, and pay a fine o Ofth** 

default buffer MX wcoks" further iigorons impri onme ^ 

term of imprisonment, one month to ho passw 
confinement through 

I may furtlior add, tlmt tho accused did no or ^.ontrac* 
ranee, us he has often travelled by rad, and once 
on tho Railway 

Commi'Sioncr’B Judgment m Appeal 

The offence m this caso i3 imdoubtodl} I proa jjnd w** ^ 

comtomplatod bj Section 3 of Act ® , Apr*' 

think, rightly dialt with under the Penal 0 

missed. 



in\Vl,M,lN(l WUII A I'ouoi.t) I’Afifi. 


ofln 


OoiiiL’h oiiltir ill inviKioM.— ~Mi(. IlAitKiAN w(iN liofiiil lor 
lliii potiiiniiiir. Aot XViTt of ^'oiioiully, t>y ii 

hpiirml ilio ulioiiiiiL III liny inaniioi wliuloviir l>> oviulo llio 
])a}tintnl of u Kailwiiy faro Tliii ( ovorH nvory i iihii of iiiLoii* 
tioiiilly niliiif' witlioiit ]iityiiitiiit, Iiy it |ii)riioii wlio Ktioivn llio 
full) to lid (llio 

III tllh 0 IKO, lldWdVOI , llioio WUH a lllHltllllt |)IO{4<(|IO tlllllld tO 
tlid TuKoi (Jolliiior liy tlm tiuu of u luiin with iiii ulturdil 

iiuiiihor, wIiK li till) iitdiixcil aiiid ho hiul |)IhIv<mI up, Tliia iIiNlitiiit 
mil hiiiiif' ilonn in mill it ton to thii iiiiluwful ihfiiip, <-oiiHtiliil(<i tml 
incroly iin olTi'iuu of iittiiiniititi^ to »vm1<t {layinont of il Ifiiilwuy 
faro, hilt of cliduliiif' iiinloi tlio fmliaii I'oitttl (lodo 

Till) III oiiRoiI iliHhonoHtly intiiiroil tho Itiiilway Ooiii{iaiiy to ilo, 
or otiiii to ilo^ what tho^ othnrwiHo would not Imio ilonit or oiiiiU 
till, hy hiH prodiii tioii of Iho iiltorod pfiHn. 'rjim aiiioiinlH to 
olioatin^', and tho « oiivit lion, In tho Oourl'a o|)inioii, wna rif^lit, 

In tlio Court of Jmllcntiiro nl Mndrns. 

Jh/orr Mr. Juslic/' AijUny nn/l Afr. JtiMlir/i )9y)ft«rfir. 

(JOVINDAfiAWMY NAIDt; (IW.mkk). Aijiiuni* 

V, 

i;mim:uou. 

'/Vio/'I/mj'/ 1 ilh a /iirgrl ;inM — hid/a>t i'oad iJoiln, l||l, MI— jjy'l?, 

Jlitili'iiyt Atl. iXi/ \H lit, Hrrt$on }l\l. 

A |i< rn'iii tniM lloil fioiii 't rl< t>IiH>|Hil)r lo roilntiiir wUlifjiii a tinKi t, uinl 
on arrival al I 'ml to nr Im pn ■' iiO ) n foil'd Kail way jiitiia iiiaJi< mil In 
tlm iiaiiiii Ilf a xirviiiil of Mi. iirowii, AB*l>tniil ^ll<t«tl>r II wan iioL 
xlionii to a 'I |i Id t Diaiiihi'r or any itlnr Killvrny (ItUiinl In forn tlio 
j'liiriii y waK (iim(ili l< il tin wuh <oiivI« l« d nf llm oltc ii<<> (,f i hr atioi; hy 
I’nra'iiiatfmi iiiiil'r Ktrlimi 111), (iiiliaii i'liiiil Oml' , ami iiiiili r Nm tlmi 
111! (a) (>l Mmlmliaii llall«vii>K Ad, t\ nf IHDO. 

Jf 1 1, that Im 1 no In r niivli d only of an uttmni t midi r Hr rtlmi 1 It' 

Mini '^11, Itidiitii I'i'iiiil Coih , 'llni rrrlillotfiiii tiiidri Hirllnll IPJoftlm 
ItniUny* Ai I wa« < oiillriiir i|. 

Ai 1 1 from llid ot dor of Ihof’oiirt of Hi Hilnnsof Uio ('oitiihatoro 
DiviKioti, in Oa'in No, ISh of tho (Jiiloiidnr for ttllO, 

'I'lio Appollaiit wan unri pri -onfi «1. 

• C'r A]irnt,ltO<ril>ll 


Ormvii 

(liiii|iat, 
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GoTin*^®' 

BawinJ 

Naidu 


TJie Piibltc Proseciito} {G P Napier) for the Crown 
Ihe Court delivered the following 

Judgment — Ihe appellant has been con%icted of chentmgby 
personation (Section 419, Indian Penal Code) and of an offeoco 
under Section 112(o) of the Railways Act It is not denied till 
he travelled by the South Indian Railway from Tnclunopoly to 
Podanur without a ticket and that on ariival at Podaiinr be 
prosonttd a forged Railway Pass made out ni the name of the 
“seiiant of Hr Biown, Assistant Auditor' — a description 
which did not apply and never had applied to Iiini Th 
appellant in Ins appeal petition admits all this, and mere/ 
pleads that he was induced by deceitful friends to buy f o 
pass for a less sum than the fare would have amounted to 
In our opinion the conviction under Section 4l9 Indian 
Code, must be changed to one of attempt only 
evidence to prove that tlie appelHut at any time sbowe 
pass to a Picket Examiner or other Railway 
completion of his journey, and his presentation j 

challenged at Podanur, can only be regarded ns a is o 
attempt to induce the Railway Company's servants ® 
collect tho faro from him or prosecute him :n do ou 
attempt was not successful He has been «^_p^ny 

fare has been ordered to bo recovered by the Riilway 
out of the fine imposed 

We therefore alter tlie conviction from one under Secti 
Indian Penal Code, to one under Sections 419 an ^ L/rofOUi 
Penal Code, and rodneo tho sentence to six mo° ® 
imprisonment ^ 

The conviction and sentence under Section 11- 
Act are confirmed 
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The Indian Law Reports, Vol. XIL (Calcutta) Series, 
Page 192. 

CKBIINAL KEVISION. 

Before Mr. Justice TFt7so» and Mr. Justice Ghosc. 

In the Matter of the Petition op E G. BUSKIN. 

In the Matter op the Petition op 0. F THOMAS 
E. IV. HART, 

V. 

E. G. BUSKIN* 

E. W. HART, 

V. 

C. F. THOMAS. 

2<aiii'’oy Acl (ITc/ 1879). SecUont, 17, 81— PMwnjer not iirodncing teaeon 
Uckei v'hen called vpon—Tratelltng mtheuta ticket — Order for recoierij 
of fare 

A passQn<'er wLo lia^ obtaiocd a raoatUlj ticket is imble to be called 
upon to produce tt ut aiij time OD the journey irliicb It cOTcrs, and it he 
doci not coproduce it, he la liable under Sections 17aiid JI of the Katin ay 
Act to pay the fare for the journey betireen the ’•tations for which his 
ticket was issued The order under Section Jl, in case of Iiia refiiS'il to 
pay It, should bo one merely for recorerj of the amount due as the fare 
and not an order to piy such sum oranj other siiro asif it were a fiae 

A pabseiiger who has such a ticket which is still n, foicc and lu his 
possession, cannot be said to be trarclliiig without i ticket withm the 
lucatiiDg of Section, 31, merclj because he does not hippen to hire the 
ticket with him, and therefore cannot produce it when called upon to 
do so 

In those two cases the petitioners were prosecuted under the 
Railway Act (IV of 1879) Section 31 Mr Buskni, the petitioner in 
the first evso, was a raonthlj ticket-holder on the Enstein Bimi^’uI 
St.ite Railway, bis ticket ontitling him to travel between Barrack- 
pore and Sealdali St itions. He was on 29th June l.ist when tra- 

• Oritnioal Revision Nos 324 and 325 of JSSS, agaiaat the urdi r of Baboo Rov 
r&m Sonkoc Sea, Baliadoor Deputy Magistrate of Sealdab dated the 3Stb 
July 1835 


:836 

September, 



992 


CBIVINVT rJOSrCUTION 


Hart 

Baekio 

Hart, 

Thomas 


veiling to Soaldali, called upon to produce his ticLet, bnt havin" 
inadvertently left it behind at lus bonsoj be was ninbleto pro- 
duce it 

The Deputy Sfagistrate found thatho was tecbnicallygailfyof 
omitting to show lus ticket when called on^ and made an order 
that be should bo “fined annas 14^ realizable by distress and sale 
if not paid " 

Major C P. Thomas, the petitioner m the second case, was nl«o 
a monthly ticket bolder, on tbe same line, between the same sti 
tions, and on the 3rd July, was found tra-vellmg without a ticket 
Ho bad bis ticket when coming to Seoldah m the nioram" 
but had left it at bis ofiBco, and when asked to produce it on tl e 
return journey oould not do so In this case the Deputy 
trate inflicted a '^nominal fine of one anna *' 

The defendant*? in both eases petitioned the High Court to 
have the order of the Deputy Magistrate set aside 


hlr Sill for the Petitioners. 

SeotionSlof ActlVof 1870 deals with cases of pi^scnffcn 
who, without de«inng to defiaud, are found trivelhug 
tickets Now the wording of tlio Magistrate’s orler shows ^ 

ho treated the matter as a criminal one, inasmuch as tlio 

tioners have been fined m one case fourteen annas and ii' 
otbor ono anna I submit that the petitioners couJd not bo p^^ 
scented criminally , the matter before the Court was a ina 5 ^ 

cm! liability with the provision that the debts due 
petitioners miglit be recovered by distress or wirrant 
IS clear from Section 32 winch diifer'i from Section 
taso of Tokee Bthee v Abdtml FJtanW points out that a 
ing of the nature of tins caso la not a criminal one 
Sti^tion 31 there is an implied pre-e^isting bab itj 
pas<’eiigor will pay tbo fare, but till conviction therein 
cxibtmg liability to piy a line The piinishmcn 

Ihronghout the Act IS kept entirely distinct from 

of fares 

As to wliethor a milter is to ho coii’^nlcrcd a J 

proceeding, see Queea V JZe/cAer(2) and Mello’" 

Kubimt the proceedings under Section 3InrPC‘'' P 
(IViLPOV, need not Irouhlojou further^ 

(D I u'n BC^i.ra (?) ® 

L n.. 6 Q B D, 1C7 


tl atr ' 
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As regards tlie demand made to BasLin to pay his faro, that I Hurt 
Rubunt was not enough , a specific amoant should have been de- guskm 
manded Suppose, for instance, Bnskm had been unable to proa e Hart 
that he had started from Barrackpore, then if the matter u is a iijo^as 
civil one, the Railway Company, knowing where the train had ~— 
started from, would have to make a demand of a specific sum As 
to this point see Rroten V. Great Eastern Ratlnaij Compani/ 

"W ith regard to the reasonableness of a bye law which requiiesa 
passenger to show his ticket when required, see Saunders v 
South Eastern Rntlu ay Company \v ith regard to the case of 
Major Thomas, tlic Magistrate had no powei to fine him one 
anna , he might haa e declared him liable to a pa^ ment of four- 
teen annas, but lie has not done so I submit that the cases 
have been treated crirainallj, and for that lensoii, if for no otlier, 
the orders must bo quashed Could the petitioners, however, 
be charged with offences under Section 31 ’ Section 31 refers 
to Section 17, and that latter section refers to t)ie question of 
the creation of the contract I submit tho liability of the peti- 
tioners 18 one arising out of the contract created by Section 17 
(Wilson, J—" rravoMuig withoot a ticket" m Section 81 
must mean travelliug without having taken a ticket) 

Yes, tickets are taken from the pissongersto Calcutta at 
Barrackpore, and if Section 31 were not read s ’ those pa'<sen- 
gers could be proceeded against as having tinvellod without 
tickets There is no such liability arising out ol the second p irt 
of Section dl whicii refers to passengers ‘having '.uch a ticket 
and nob showing it,’ those wonlshave the meaning of a contum- 
acious refusal to show i ticket As to this see Eeardeu v 
Tovnsend (3) 

Mr EutiJierjee, contra, contended that in substance tlio order of 
tile Magistrate « is correct, and that, although ht had under a 
mistake made uso of tho word " tme ’ yet it was clear that tin, 
matter wis intended to bo treated civilly 

ilio following judgment wasdUivcied bj the Court ov 
and Gno Bj J J J 

Wilson, J — The facts of tins ca«o are those T ho prtiti uitr 
Jlr Buskin was the holder of a montlilv ticket oiilitling him to 
tra\ ol on tho 1 astern Bengal bt ite Railn a\ between 15 irr ickpore 
mdScaldih On the morning «. f tl e 29tli June law Ik travelled 

(1) L B 2 Q n P 401, ()L1 .»qlD4G (461 

(aj L n 1 N. B 10 


1«5 
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Hart 

Buskin. 

Hart 

Thomas 


by a tiaia from Barrackpore to Sealdah. Being islcd irhilo in 
tbefiainby a Ticket Collector m tlie serMCoofthe Railway Ad* 
niinistfifion to show his ticket, he was unable to do so, Invin? ncci- 
dentally left it at his house in Batrackpore The Tiolket Collector 
asked him to pay Ins fare and he refused The fare from B irracl- 
poro to Sealdah was fourteen annas The ticket-collector knew 
that Mr, BusLm held a monthly ticket 

Application was made to the Police Magistrate oi Sealdah by 
the Station Master of Sealdah for a summons against Mr Boikin, 

m respect of a charge of having travelled without a ticket, and 

when asked to pay his fare refusing to do so, Sections 17 and 31 
of the Indun Railway Act (IV of 1879) beingreierred to After 
some intermediate proceedings, on the 3rd Jnly a snmuions was 
issued against Mr Buskin, requiring him to attend on the I-i ‘ 
July, and answer a complaint charging him with having trai dh J 
Without a ticket and refusing to pay his fare when oked to do so, 
and further with not showing his ticket and giving it iij> 
demanded. Mr Buskin appeared, and after some adjournriionls 

the matter was finally disposed of on the 25th July The 
trato having found that Mr Buskin was unable to sliow his tic i 
on the occasion in question, said "Iho defendant is, thun. 
fechmcally guilty of the omission as laid down in the Act am w 
fined annas 14 realizable by distress and «ale if net pud 

^Ve are asked to sot aside this order 

Upon the mam question, wo think the Magistrate is right, that 
is to say, we think Mr Buskin was bound to pay the ^ 
Darrackporo to Sealdah amounting to fourteen annas 

By Section 17 of tho Railway Act (IV of I879J "Eiery 
desirous of travollingon a railway shall, upon piymoiito / 

ho furnished with a ticket specify mg in English mid t le 1 
lornacular language of the district in which the ticket ^ 
the cIt'S of c image for winch, and the phtci from an 
to which tho fire has liton pud, and the mnomit o 
and ovor> pis«ingor shall, wlun required, show Iiisli*- c 

railway sonant duly authorized to cvamino tho ’ 

dolu or up the s imo to any railway sonant dull 
collect tickets " By Section 31 ‘'Any ^ 

railway without a proper ticket, <‘r h ivmg such a ^ 
showing or doU\i.riii" nj> tlio same whoa so reqm ^ 
Section 1 7, shall ho liable to pay the fare of the cli ' ” ii s? *■ 
is found travelling from tho place wlunco tho trim 
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Started, unless ho can prove that ho has travelled a less distance iiart 
only, m ^\hIcll caso ho shall he liable to paj the fare of the class uaskm 
aforesaid onlj from the place whenco he has travelled Every Hart 

snch fare shall on application hy a railway servant to a ilagis- xbomaJi 

trate, and on proof of the passenger’s liability, be iccovoroble 

from such person as i f it were a fine, and shall, v\ hen recov ored, 
be paid to the Railway Administration 

Under those sections the Railway Administration is to furnish 
every passenger with a proper ticket, no passenger is to travel 
without siicli a ticket, everj passenger is to show or deliver up 
his ticket when called upon , and any passenger who fails m 
cither of these points is hablo to paj the ordinary fare for his 
journev, or if ho cvtinot show where hegot into the tram the 
ordinary fare from the storting point of tho train 

■Wo do not think Mr Buskin’s case falls n ithin the prov ision as 
to travelling without a ticket We do not think that a passenger 
who has been dulj farni>hed with a proper ticket, which is still 
in foice and still in his possession, can bo said to bo travelling 
without a ticket, while making a journey covered by that ticket 
But Mr Buskin does seem to us to have failed to show his ticket 
within the meaning of tho Act 'Ihote is no distinction driwn 
between one kind of ticket and another I verj passenger, 
whether a season ticket •holder or not, maj bo called upon to 
show hi-i ticket and if he iv so called upon, and has not got Jus 
ticl ct with liim to show, he mny be required to pay tho oidniary 
faro We are of opinion that, having regard to the language 
and extent of Section 17 of the Act, Section, 81 should be re id 
thus Any passenger travelling on a railway without being 
furnislied with a propLr ticket, oi Jiaving been furnit>lied with 
such a ticket ind not showing or delivering up tlie s imo wheu 
BO icquiicd under fcectiou 17, shall be hible, Ac, Ae llie 
Magistrate was tliirofoio light in holding that Mr Buskin was 
liable to pa) fourteen auuas, the faie from Barnekpoie to 
Soaldali 

Bui the form of the order as described in the Judgment bj 
wliieb Mr Busl in is to be fined fourteen aim is ” is whilly 
wiong AI inv sections of the Rulwaj Act deal with fiaiids b) 
pi«>ongers ind other aels of wilful wrong and these sections 
say that tin offiinl r is to be puni hed with i fine But Section 
31, dciling with innocent persons will in IV, like Mr Bukin finu 
theiii'-olvcs m the wivuig, b) mtie accident has n thiii^ to do 
with pimislimout orpomltj or fane It snnplv irake- i fare 
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Uart recoverable, and reco\erablo in a summary way H an) final 
Baatm IS drawn up m tins case it must order payment of fourteen 

Ilart annas as the faro from Barrackporo to Soaldah In substance, 
Tho^mae hoiaover, tho Order of tlio Magistrate is correct 

The case of Hart v Thonxas is similar to Mr Buskin’s in cverj 
respect except one , but that one is very/ material The Mag 
trato has not awarded the amount of fare which alone he could do 
undoi tho section , bnt has imposed an arbitrary fine of oiio uina 
The order is therefore wrong m substance and must be set a'^idc 


In tbe Chief Court of the Punjab. 


CRIl\[rNAL REVISION. 

Before The IIon*ble ill) H. A B. liaihgan, 

DURGA das, Convict, PfiTiTioNtr 

V 

THE KING EMPEROR OF INDIA, I^FS^o'^pE^T 
Case No 245 op 1908 

1903 Boolting Cleric — Cheating a patienger ^ 

Juno 1 A. bookiog clerk who cheated a passenger of the value of 
“ out of the money \ aid for sir third clasa tickets was coavictc o 
tenced to undergo rigoious iropiisoiiment for d years mt “ 
months solitary con BoemcDt On appeal ^bo sentence j ^ 

SIX months rigorous impnsonmcnt including solitary con 
one roontli 

Petition under Section 439 of tho Cr T* Coflo 
the orilor of Lt -Col C M Dalus, Politic iI Agent, ^ ^ ^ ji, 
States anl Baliawilpur, exorcising the powers of a ^ (bat of 
Jndgo at Patiala dafcil 18th December 1907, 

Cipt J C CoLn Ti FAM, District Magistrate, exercising 

powers under Section 30 of tho Cr P Code, dateil * 

1907, convicting the petitioner ^ ^ 

Charge — Uiidtr Sections 120/511 and 10^ of tho I 

Sentevck — 'Ihitojt irs’ rigorous iinpn«onmcnt,incluih 
months’ Rohtar) c«>nlinctnent undor t icU Section, 'C 
to run concurrently. 
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Pcttlwner — By Mr Bodhraj, Advocate 
Bespondent — By Mr Turner, Goveinmtnt Advocate 
Jldoment — llip petitioner has been convicted bj Capt J 
0 CornsTREAU, *1 Migi«trate of the first class, exercising powers 
under Section 30 of tlio Cr P Code, of two offences— (1) under 
Sections 420/51 1, I P C , and (2) nndor Section 409, 1 P 0 — 
and Las been sentenced in respect of each offence to 3 j ears’ 
rigorous iinprisonnieiit (luclndingS months solitaiy coiifanfcineut) 
the sentences to luii concuirently TLhis conviction md theso 
sentences were m untamed on appeal by the Political Agent to 
the Piiulkian State and Bahawalpur, in his capacity as Sessions 
Judge, in respect of offences coiumittod (as the^e offences are 
alleged to have been committed) withm the territories of those 
States The "sessions Judge, however, was of opinion that as 
regards the first offence, the conviction ought to have been for 
the substantive offence and not for the mere attempt to commit it 
The c ISO for the prosecution, briefly stated, is as follows — 

Ow Abe Ctb Awgasti the campAAinaut, Hav N \wd, appeased 
at the booking ollico of tho N W R station at Jlund, and asked 
For 6 tickets to Hardwar, and m payment tlierefor tondered 
Rs 18, the price of a single ticket for that jonrntv (3rd class) 
being Rs 2-15 Ihe booking dork was tho at,cused, Durga 
Das, and it is illegcd that tho latter ga\o complain mt only 5 
tickets and 5 annas change, whereas complainant, if he actually 
paid Rs 18 should liaie recoivcd 0 tickets tod C annas change 
Complain mt, it is said, expostulated with the accused and pointed 
out that a misitaUe hid been made whereupon accusea abused 
the complainant and told him that he had got <ill that he was 
entitled to get The complainant went off md repoited the 
matter to tho Station Mastci Mr (jlu\on, uad tlie liaffic 
Inspcctoi, Ml Brochen, aid the luttoi iccoinpamcd bj some 
other persons proceeded to the booking office lud examiued 
the cash m the till this they found to bo Rs 3 in eveess It 
13 alleged that iii order to aeeount foi this excess the aceused 
subsequcntlj with Ircw 4 intermediate cK'-s tickets fi<m Jhmd 
to Delhi and gai e them to a friend of Iiin, ^annjan Das to take 
to Delhi by a liter tram with instructioRS to delnii them up 
as being tickets will h hvl been issnetl to passenger but had 
been dropped on the Jhmd station platform Nannjan Dis 
was chirgcd with, and found guilty of offences under ''ictions 
109/109 and 11 1, and did not appeal 


Darga DaS 

King 

Emperor 
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Sucli then is the story for the prosecution, ind I sm ssUd to 
mfcerforo on revision with the conviction of Durga Dss on tie 
following grounds — 

(1) Tint in my cnse the conviction under Soehons 420/oll 

wrong, inasmuch as tho accused had actually receircl 
money from the complainant beforo there was any attemjit on 
lus part to cheat In my opinion this contention is well fo indei 
and the learned Government Advocate practical]} admitted tint 
the conviction of an attempt to commit the offence jiunt Hfh 
under Section 1'20 could not be supported upon tho pres n| 
facts At tho same timo 1 aeo no loason wliy accused slionl 
not upon the facts as alleged by the prosecution ho convict? 
of an attempt to cheat within tho meanings of Sections 415 > 

IPO, wlien ho informed tho complainniit that tlio htttr In 
received all that lie was entitled to, ho attempted to ilccci'i’ 
the latter and to induce him to go away under tbo iinprei’''^'’ 
that he nas only entitled to 5 tickets and 5 annas elnugo 
substantive offence of cheating was not committed because 
accused did not succeed m deceiving the complainant, o 
fact lemains that he attempted to cJieat him I tlierefore 

the hrst charge toone under Sections 417/511, and nsthcnccu^^^ 

IS in no wa) prejudiced by tins alteration, I furtlor al ^ 
conviction upon this head to one under thoso 
fionteaco him (m hen of the senttneo under Sections ■ ' 
which 1 hoieb) sot aside) to six months' rigorous inipn 
(luoludmg one montli’s solitary coafinoraent) 

(2) that in any event nccascd did not toinmit 
offcnco punish iblt iinder Section tI7, Indian Peml Code 

ho did not Inou that tho complainant had paid him I ^ J 

beliof being that lie had been paid onh Ps 
this point both the Magistrate and tho Scs'^ions 
ugroed that acciisid's professed ignomico is not 
and that it is on the other hand proved, that he 
paid Its 18, and thit ho nell know that complairnn ^ 

ium tins amount A\ith this concurrent finding „to''l 
tlierc is ample miiIciicc in the vlattraeiits of cotuj ai , c 1 
of the witness, Parma, I do not think I shoiil h ^ * 

(oTon if I were so disposed) in jntorftring on tlie la 

ilr Jlodhr ij who argued the c ist ^ , fs i I** 

iibUity conti nded that before tho ofTtnee of cli‘ ' ^ 
cstablisliod, it niiist Imslioun that accustd Knoiv t a 



rOOKING CLERK CHLATINO A PiSSENGFlJ. 


999 


ant Ind given Inm Us 18, ind that it i\as not enough to show 
thnt he sub«erjueutly discovered that that sum hid been paid 
to him I quite ajioe, but I cinnot see ho« this aigument 
helps the accused in face of the finding of the Courts below 
that accused well knew that he had been paid Us 18 at the 
tune « hen ho informed compliinant that he Uho complainant) 
had been given all he was entitled to Hits is n finding of fact 
which (as ihov'e remarked) is binding on me as a Court of 
rensiou 

But quite apart from that objection I confess I do not see 
how the conviction for cheating can be upset in face of the 
farther finding of the Courts that the accused deliberately 
attempted to make up tlie excess by utilising for his own 
purposes the 4 intermediate class tickets His story that 
these 4 tickets were actually issued to the 4 persons whom ho 
called as witnesses lias been disbelieved (and I think on very 
good grounds) by the Magistiate and the Sessions Judge, and 
I caunot possibly hold, counter to their findings that tho 
evidence of Raw Nath is false If this evidence is true, the 
accused clearly committed both the offence of cheating and 
also the offence punishable under Section 409, Indian Penal Codo 
In reply to th s part of the case, Mr Bodhraj argued that 
even if accused iiad swindled complainant out of Us 3 and 
oven if tho prosecution story as to the four intcrmediato tickets 
being taken to Delhi by Niianjan Das was true, still no offenco 
undei Section 409, Indian Penal Code, was committed by accused, 
because be had not misappropiiated these 4 tickets but had 
paid for them with the Us 3, which he h id cheated the 
complainant of, tho argument being th vl as long as (lOvernment 
was ptiuZ foi these tickets as it was by accused allowing tho 
Us 3 which ho had ohtauied fiom compUinant to icmain in the 
till, it was iimiiitcual tliat accused lad paid for tliim with 
money which he had stolen from another Uiifortimatil), for 
this argument it is ontirelv opposed to the ovplanitioii given 
by tho accused Ho does not pretend for a moment that he 
bought those t takets for himself On the contni \ ho is-erts, 
and has called ovulonco to prove, that 4 passt n sit rv actnillj 
purcli iscd those tickets of him This ovidenco has 1 een disbe- 
lieved In the Courts below but m face of it it is id’e for ac ustnl s 
Counsel to aigiiL that accused nt'nalU ( mcliastd the tickets foi 
hini8(.lf and til it till n foi 0 II > ufloiico under bttti n Indian 
Penal Code, wo^ committed by him 
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Sucli then is the storj for the prosecution^ ind I iin ssked to 
interforo on revision with tho conviction of Darga 9sa on tlie 
following grounds — 


(1) Tint in my cnso the conviction under Sections 420/oll 
wrong, inasmuch as tho accused had actually recenol tK 
money from the complainant before there uas nnj attempt on 
hia part to cheat In my opinion this contention is well founded 
and the learned Government Advocate practic illy admitted tint 
the conviction of an attempt to commit the oRenco puni'lialle 
under Section 120 could not be supported upon the pre« nt 
facts At the same time I seo no reason why acensed shoal 
not upon the facts as alleged by the prosecntioii ho conuc o 
of an attempt to cheat within the meanings of Sections 415 07, 
I P C , when he informed the complainant that the htttr b 
received all that ho was entitled to, ho attempted to decei’^® 
the lattei and to induce him to go away under tho impn ’W'’ 
that ho was only entitled to 5 tickets and 5 annas change ® 
substantive offence of cheating was not committed 
accused did not succeed m deceiving the complainant, hat « 
fact lemaiiis that he aWrmp/cd to cheat Inm I therefore 
the first charge to ono under Sections 417/511, aiidaBtho«»ccu^^^ 
13 in no waj prejudiced by tins alteration, I furtlor 
conviction upon this head to one under those 
sentence him (in lieu of tho sentence under Sections - , 
which 1 hereb) set aside) to six months’ rigorous luiprisonm 


r.ii tl'f 


(iiiLluding one month’s solitary confinoinont) 

(2) that 111 any event accused did not cointmt ^ 

offence punish iblo under Section 117, Indiin Pond Code 

ho did not A«Oic that tho complainant had paid hini '* ' 

behof being tlmt he had been paid onJi P'S* ,'i,, a 
this point botli tho Magistrate and tho Sessions 
iigrcod tliat ncciistd's professeil ignorance is not 
nnd that it ig on the other hind proicil, tint he r 

paid Its 18, and that lie well know that complninin 
lum this amount With this conrurroiit finding ^ a 1 
there IS ainplo oidencc in the J'lalLroeiits of coraj ai ^ j 

of tho witnosx, I’lrma, I do not think I shcid , ^ j 

(oven if I wcri so disposed) in lutorftring on tht ri 

"Mr Ifodhr ij who argued tho cast for tho nci u C" ^ ^ 

ability cotitendod tint before llio offence p. rjl* 

cstiblishod, it must bo shown that accused kno« 
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ant ln<i given Iiim Rs 18, nn<I that it was not enough to show Dmga Das 

that he subsequently (liseo%ered tint that sain hud been paid 

to him I quite a^iee but Icinnot see hoxv tins aigument Emieror 

helps the accused m fice of the finding of the Couits below — 

thit accused well know that he had been paid Rs 18 at the 

time when ho informed complainant that he ^tlio complainant) 

had been gneu all ho was entitled to Ihis is a finding of fact 

which (is ibovo renaaiked) is binding on me as a Court of 

lension 

Bat quite apart from that objection I confess I do not see 
how the conviction for cheating can bo upset in face of the 
further finding of the Courts that the iccused deliberately 
attempted to make up the excess by utilising for his own 
purpo es the 4 intermediate class tickets His story that 
these 4 ticket's wcie actually issued to the 4 persons whom ho 
called as witnesses has been disbelieved (and I think on very 
good grounds) by tho ilagistiate and tho Sessions Judge and 
I cannot possibly hold, counter to their findings, that tho 
evidence of Raw Nath is false If this evidence is true, the 
accused clearly committed both the offence of cheatiog and 
also the offence puuishable under Section 409 Indian Penal Code 
111 reply to this part of tho case Mr Bodhiaj argued that 
ovoii if accused had swindled complainant out of Rs 3 and 
o\cn if tho prosecution story as to the four inteimciluto tickets 
btmg taken to Delhi by Niianjan Das was true, still no offence 
undei Section 409, Indian Penal Code, was commuted b) atcu'ed, 
because he had not misapproj riated thost 4 tickets but bad 
paid for them iMth the Ils 3 which he hid cheated the 
complainant of, the argument being that os long as (lovernment 
wxa paid for these tickets, as it ms by nccu'ie 1 ollowni" tho 
Rs 3 which he had obtained fiom complainant to remain in the 
till^ it was iininiternl that accused lad paid for thtin witli 
money winch ho had stolen from auother Unfortunately, for 
this argument it is entirelv opposed to the evplamtion guen 
by the accused Ho does not pretend foi a moment that lie 
bought those t tii.hets for himself On the contran lie isserts, 
and has called o\idcnco to prove, that 4 pas ongers actually 
purcli iscd tho^o tickets of him This eiidonce has been disbe- 
lieved I \ the Courts below I iit m face of it, it is idle for nccusetl s 
Couustl to itgUL tint accused nctuiUy pnichnsed the tickets foi 
himself iiul tint thortfoie no ofieuco Qudor Section 409, Indian 
Penal Code, was committed by him 
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DurgaPaa Iha\o given overy consideration to tbe Jog'll aspect of t^e 
King questions involved, biitican/ind no groniul tojQStifv infer- 
Froperor ferencQ on my part CTcept as to tlio conviction under Sections 
420/511, Indnn Pen'll Code 1 or tlio reasons giieu I alter tint 
conviction to ono undor Sections 417/511, Indian I’enal 
Code, and the sontenco thereunder I diioct to be of 6 montlia 
rigorous imprisonment (one month's solitary confinement) 
tins sentence to ran ooncurrentlj uith the sentence under 
Section 409, Imlim PcnaJ Code, imposed tboIiOKcr Courts 
which I maintain 

■\Vith tins modiBcation, I uphold the orders of the Ses'iem 
Judge and reject the present petition 


m the Chief Court of the Punjab. 

CRBIINAL KEVISION 

Before the Hon^hh il/». JnHico OhnU 
THU onowN 

V. 

HAUr SINGH ANP Ornrra (Accu-euJ 
Oi iJiivai Bi'VI’jion No 1463 of 1009 
lOlu PiftidH JlaiU n<ji J(t. IX of W^O—Stciions 102, 10^ (J) 

Ma>,14 Obitrueliuff paf$enyers /rvm CM<er«ii 7 lUfiJ " 

~~ Jis$(%uU — Cnm I nal force 

A passenger, who wns formcrlj* nn A‘'‘<i‘-tant 
Iravcllihp iti ftn iiitcrmcdnto cK^a cnrriago with i> third » -- 

oli'tracted other f ansenpers from entering :itli> hi'* j. 

lint it v,M ftlrcilj oaorcniwtloil ntil rcrnonstnited »^ith f ® 

1 iket Collector^ nml a Pi Iico coiiMahle who were oUf'fnpti’’C ' p, ,n t' * 
( K'-ongers Put the nexu^c*! urg «l that thort* iraJ >ol eie^ P'" 

r iinpirtment ami the lomplaifunt had no right to obstruct t 

an nitcrcntion took pl-ice Ihc conij liinant rliargi^ Ih^ ^ ^ ^ tfn-r 
olToncrt c f n««nuU nn 1 iioiiig crmunil force, while the arc'*' jrJ 
was that the complnin'int wa'i thenpgrrsaor 'The occase<l 
and Hintciiee 1 tu j a fine of Its 10 tnch ^ 

On 5 llevisioii Pititi It prescntcl ihe 1 egal Kemenl r» "" 

Chii-r Court. 

Ifel { tliat the (oni/Iaii intMin 1 onl> a ihir'l rh** * 

tie cohif'ftrtment Wf,,* f„H le had i i rul * f*"**'' 

ja^aengors with InUrinidiatc tuketa frviii laitcriig 
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and that the servants were jaatiGed inusiiiRas niuhfoicoas The Crown 

It was necessary to eject { itn from the carriage an I that the conviction » 
could I ot stand in the circumstance that the conduct of the complainant Sin gh 
in resisting the entry of the passengers was the beginning of the trouble 
Case reported by H A Rose, Esq, Sessions Judge, Ambala, 

Division, with hi3 Iso 2o27 G of Ist December 1909 
Broadicay Assistant Legal Semetnhrancer for Crown 
Teah Chand, for the Accused 
The facts of this case are as follows — 

One Narain Das, formerly an Assistant Station Master at 
Muzaffarnagar, was travelling by tlio Hardwar passenger tram 
on 9th April 1909 llie tram reached Ambala Station at about 
7 A M The accused (1 to 3 ticket collectors on the North Western 
Railway not on duty and No 4 belonging to the Railway Police), 
attempted to seat some passengers m the intormediate class 
compartment in whioli Naratn Das, complainant, was travelling 
The complainant remonstrated that the carnage was already 
overcrowded and obstructed the entry of other passengers 
The accused on the other hand urged that there was sufficiont 
room in the coinpaitment and that the complainant had no right 
to resist them On this an altercation took place llio 
complainant charged the accused with using force and assault 
ing him, while the accused asserted that the complainant was 
the aggressor The complainant also asserted loss of 20 
sovereigns, 8 currency notes of Rs 20 each and 5 or 6 Rupees 
Ihe evidence also shows that the complainant was in poB«ession 
of only a third class ticket though he was seated in an intormedi 
ate class compartment, the entry into which by other passengers 
holding intermediate class tickets he resisted 

The accused, on conviction by Dala Basqambar Datal, 
exercising the powers of Magistrate of tho 1st class, m tho 
Ambala District, was sentenced by order dated Gth August 1909 
under Section 352 of the Indian Penal Code to a fine of Ps 10 
each Ihe proceedings are forwarded for revision on the 
following grounds — 

This IS a tost case and must clearly bo submittod to tho Chief 
Court for a ruling on the points raided in the learned Assi tant 
Legal Romembraucer’s petition for revision 

Tho convictions appear to me untenable Complainant had 
only a third class ticket and even if the mtemiediato compart- 
ment had been alread} full ho at len^t had no right to be in 
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The Crown It Or to prevent passengers with intermediate tickets from being 
nunLg] 

On the facta ns found by the IJngistnte, I think petitioners 
committed no offence The complainant might not he guilty of 
an assaTnt on a Railway official in the execution of his duty if 
the said officials wero off duty at the time, but I cannot think 
the mere fact that the petitioners were off duty justiBe 
complainant in resisting their attempt to put into the carr age 

other passengers for irhom there was room and who held tickets 

Iho case la an important one from the point of view of the 
Railway Administration and if the convictions are nphel to 
Railway Act may have lo be amended It would be intoiera 
if passengers could forcibly resist the entry into a partia y 
empty carnage of passengers at least equally entitled to rav 
in it 

The fines arc said to have been paid The Magistrate bw 
been directed to suspend payment of the Rs 25 coinpons® o 
to complainant pending order of the Chief Court 

The order of tho learned Judge was iis follows — 

OoEvis, J —Tho complainant in this case was 
intermediate compartment Whenat AmbalaCantonmcn 
tho ticket collectors wanted to put some ^ j^ore 

carriage, complainant objected, and tried to preve 
passengers from entering hat followed is i 

jight be Either complainant got out or ''33 forcih y 


out and a scuffle took place between him -piie 

constfl 


tors and complainant was handed over to the 


r j fwo cousi** 

Magistrate having convicted 3 ticket collectors an ^ 
bios of an ass vult and inflicted a sentence of fine, this app 
for revision has been made 

Tho Magistrate finds on tho ondenco that (iiidsj 

not got its full authonzed number of passengers ® 

BO I understand, that complainant resisted the dtotl® 

passengers He says, the complainant no doubt o jec j 

coming in of more passengers, and probably he ® ^ j 

the door Hien m my opinion lie committed ® » of tbe 

under Section 109 and also under Section - 
Railway Act, and was bable to removal not only fro 
age but also from the Railway by any Railway so"' aa 
persons who had paid for their tickets and wantec 
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carmge waiting oa the platform wis cleirly interfering with 
their comfort, ind I certainly think, having regard to the way 
In which the term “ passenger** is uoed in various sections of 
the Act (e g , Sections 102, 103 and 109) that a person who is a 
ticket holder is regarded as a 'passenger” ovt-n before he has 
actoally boarded the tram And such turbulent conduct was 
also interrering with tho comfort of peaceable passengers already 
seated m the carnage So it follows that if the complainant was 
forcibly ejected from the cxrriage, the Railway servants wero 
within their rights It is of course, obvious thatin any such 
case the removal of tho offender mast not be caused by any moro 
force than is actually necessary. In the present case I am not 
at all prepared to hold that any unnecessary force or violence 
was used Tho evidence on both sides is not above suspicion of 
bias, but what appears clear is that no one suffered any hurt and 
I think that nothing more than a mere scafflo occurred Bear- 
ing in mmdthat complainant's own conduct in forcibly resisting 
tho entry of more passengers was the beginning of tho trouble, 
I do not see bow on the evidence it can reasonably bo held to 
be proved that tho petitioners were tho aggressors or that they 
Sued unnecessary violonce and so I am of opinion that the con- 
viction cannot stand 

In conclusion I note that the facts that the complainant was 
formerly an Assistant Station Master and that on this occasion 
he was travelling in an luterinodiate caniago with a third class 
ticket, and that he has embroidered his complaint with a story 
of robbery, which appears to be utterly false, are not at all 
creditable to him «• 

llie conviction and sentence aro set aside and the fines will be 
refunded. 


Tho Crown 
Han Singh 
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In the Chief Court of the Punjab 

CEISIINAL EEVISION 

Before Sir Wtlliam Clarl, Kt., Glnef Judge 
THE CROWN 


NHU MUHAMMAD, Accused* 

(IZo/1890) Section 118 ( 2 )—Traicllms on /o»l S"""l 
HaxluaTj carnage — Passenger 

A iiersQu without ticket etandiog ou the foot hoard of a ict 

had started is a passenger within the meaning of Sectio i US (2) o ^ 
IX of 1890 and I e has committed an offence under that section 


The facts of this case are as follows — 


On the IQth November 1904 the accused travelled ou the oo 
board of a first class carnago in the train leaving Gurda’pu^ 
for Amritsar He was talking something to the Civil 
Gtirdaspur, who was sitting m the let class compartment 
wont on standing till he reached 400 yards from the 

where he jumped down and escaped rather bad!} Ihus a 

mitted an offence punishable under Section 118 (2) of ni 
Act 


fihe accused, on conviction by Lala Laihu 
Assistant Commissioner eserciaing the powers of a Magis 
the 1st class in the Gurdaspur District, was sentenced, / 

dated 9th December 1904 under Section 118 (2) of the 
Act (IX of 1890) to pay a fine of Es 25 or in default one w 
simple imprisonment 

The proceedings are fortiarded for orders on the P 
grounds — ^ 

lu the absence of any authority for holding the con^ u'^ho 
should imagine the word " passenger ” includes a 
goes to the station to see another person off and yio h — 

■ — — — ■ — ■ - ~~ t 

(80 of lOOo) reported by C W Loxton, Eiqoue of •*'* 


Gordaspur with his No 
Crinitnal Procedure Code) 


i of llth January 190o (See S 
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Regulations But there is no deOnition of "passenger” in the 
Act and the pomt being a donbtfnl one, 1 refer it to the Chief 
Court for orders If the conviction be not upheld the result will 
be that the station authorities will lose all control over such 
persons. 

ORDER OF THE CHIEF COURT 
Mr. Gobtnd Ram, Advocate for Accused 
Clabk, 0 J — 1 have no doubt Nor Muhammad was a passen- 
ger by the tram, he no doubt had no ticket and was a trespassing 
passenger, but by reinaiamg on the foot-hoard after the tram 
had started, ho made himself a passenger. 

Fine not too heavy. 

Petition rejected 


In the Chief Court of the Punjab. 

ORDimAL REVISION. 

Before Mr. Juihcc Retd. 

CROWN inroooH Station Mastbr TeANesAR (Complainant) 


PARAS RAM (Petitionbr) 

CsiMiNAL Rbtision No 818 or J903 

Person tenihng Ins luggage hy a passengei — Atlempf to defraud Pailieay 
Company— Bye late — Power of Railuay to eii^iitre into the 

otLrtsrsIup of luggage 

The licensed sent his luggage bj » passenger in n train m which ho 
did not travel IIo was coimctcd under s bye law of the Railway Com* 
pany for oiadiug payment of fare due to them 

On appeal tho conviction was set aside and it nas held that ever^ 
passenger was entitled to c u ry a certain qn^ntitv of luggage, that there 
was no rule providing that every pissenger shonid carry his own luggage 
and that the servants of the flasltray Company were not empowered to 
enquire into tho ownership of luggage which passengers Lihe with them 
when travelling 

Case reported bj T J Kinmpt, Ecq, Sessions Judge, Ambala 
Divi'uoii, on 16th March 1903 


Crown 

Nur 

Sfubammad 


1003 
Jnly, 3. 
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Tlio fncts of this case were as follows — 

The applicant for revision, Paras Ram, entrusted some of his 
luggage (clothing and other personal effects) at Ajodbja to a 
fiieiid, Kirpa Rain, who was going to Anihalla as he (Pans Bam) 
was not returning home direct At Thanesai it was found that 
all the propert} booked by Kirpa Ram did not belong to him^ 
but a part of it belonged to Paros Ram Paras Ram who does 
not deny the facts, was prosecuted under Section 417, Indian 
Penal Oodo, was acquitted on this charge, but convicted of 
attempting to defraud the Railway Company 

Ihe accused, on conviction by Shoikh Rukh*ud Dm exercising 
tho powers of a Magistrate of the drst class m the Karual Dis 
tnct was sentenced, by order, dated 16th February 1903 , under 
Section 8 of the Bye laws under the Railways Act, to a fiue o 
Rs 5 

The proceedings woro forwarded for revision oa the foUomug 
grounds — 

(1) There was no attempt to defraud the Railway Cowpauy 
by endeai ounng to evade payment of his full fare by the ®PP ‘ 
cant Ho did not travel himself nor pay any fare ou 
occasion on which the luggage was cawed 

(2) There is no piovision of tho law, nor an} 
proscribing that passengers must only carry with them 
own property Rule 91 of luggage Rates and Rules o 
Indian Railway contemplates Commercial Travellers catijo^ 
with them samples of their omployers’ goods Excess ag 
was paid for hy Kirpa Ram and he 

any offence, so the presumption is that whatever logget? 
carried was paid for 

(3) I recommend that the fine imposed on the 2 $ 
who apparently is a reapectablo Banya and says he 

income tax, bo remitted 

Not^— Bye-law 8, under which tlie applicant has been 
victed, runs as follows — 

" Ever} person attempting to defraud the RailwuT^^ ° 
by, in any manner, endeavouring to evade payment o 
fare, is liable to a fine of Rs lOO ” 

The Judgment of the Chief Court was delivered } 

July 1003 
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Kkid, J —The petitioner has been fined Rs 5 under Bye law Crown 
8 of the East Indian Railway Company for sending his luggnge parai'iiatn 

by Eirpa Ram, a passenger in a tram in which he ivas not 

himself travelling The learned Sessions Judge of Amballa, 
lias sent the case up on the revision side, and has found that 
Eirpa Ram paid for over weight luggage Rule 76 at page 41 
of the East Indian Railway Coaching Tariff for the Ist quarter 
of J902 runs as follows — ^'Enggage includes wearing apparel 
and effects required for the personal use of passengers Persons 
tendering amongst their Inggago articles not properly classible 
as luggage do so ax their own risk, (a) all pas engers' luggage 
IS weighed and the following quantities allowed to be taken free 
of charge both on the outward and return journej 

For each first class passenger IJ maunds 
„ second class „ 80 seers 

„ Intermediate „ 20 seers 

„ third class „ 15 seers 

"Half the above quantities are allowed for a child’s half 
ticket according to class ” 

Bye-law 8 runs as follows — " Every person attempting to 
defraud the Railway Company by, in anj mannor, endeavouring 
to evade payment of liis full fare is liable to a fine of Rs 100 ” 

Tile gentleman, who ropresentod tho East India Rathiay 
Coropani at the hearing, contended that, inasmuch as tickets 
are not transferable, each passengei can carry with him his own 
property only, and that the allowance of luggage for a ticket is 
limited to the personal property of tlio person who has paid 
for a ticket lie admitted that a person who took a ticket for 
himself and three tickets for his sonants, could have the luggago 
of the four weighed together, and that the aggregate allowed 
on the four tickets would be earned free, provided that tho 
articles weigliod belonged to tlio taker of tho ticket and his 
servants, irrespective of tho weight of the articles belonging to 
eich 

I Can find iiotlnug m Rule 76 in any way limiting n person 
taking a ticket to tho convoyanco of his own per«onal properti. 

The first part of the rule merely defines tho words “luggage" 
and tho distinction drawn la between articles “properly clas^i- 
blo ’’ and articles " not properly clas«iblo" ns '* luggage". 
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" Personal use of p'issengera" cannot, in my opinion be in 
terpreted ns “ persoinl use of the passenger taking the ticket 
and of no one else” Iso other rule has been cited 

The case for the Ttailway Company presupposes that the peti 
tioner Ind travelled or intended to travel by tiam and that he 
osaded payment foi over sveight luggage by sending part 
of his luggage by Kirpa Rim Bye-Iais S deals only with en 
deivours to evade p‘i>ment of “ full faro ** and these words are 
m my opinion, limited to full pay raent for the conveyance of the 
passenger from a specified place to a specified place, and m 
the class of carnage in which he travels 

Wharton’s I aw Lexicon defines ‘^fare" as the money paid 
for a p-tssenger either by land or by water ” 

In Stroud’s Judicial Dictionary "His fare ’’ in 8, ^hct , Cap 
20, Section 103, is defined as ^ the fare bj the tram, and for the 
cltss of cairiago m which the pnssenger travels ” 

Webster's Dictionary defines "fare" as "the pnce of o P'’* 
sage or going, the sum paid or duo for convcyiog apefso^ hy 
land or water " 

The fact that a passenger is entitled to the conveyance of » 
certain quantity of luggage without payment does sot 
opinion, make the amount paid for lug^ge in excess 
quantity part of his fare Ihe payment is apart from t e 
and the fact that no luggage is conveyed for a passengc*" ^ 
not entitle him to a reduction of the fare paid for convejaoc 
of his person 

Bye law 8 is, therefore, inapplicable to the facts of tl is oa 
The duty o£ the servanta oE the Railway Company docs 
in my opinion, extend to an enquiry into the 
articles which a passenger seeks to have conveyed wi ‘ 

I set aside the conviction and sentence 
The fine, if realised will be refunded 
Afplicatton alloxced 
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The Indian Law Reports, Vol. XXIV. (Bombay) Series, 
Page 293. 

ORDIINAL REVISION. 

Before Sir L. IT. Jcnhns, Chief Juslteef iVr. Justice Candy 
Mr, Justice Banade. 

In Re DADABHAI JAMSEDJI * 
fncftan Act {IX of 1880). Section 110 — “ Comparlment — 

ileaning of the tcord. 

Per Jzwrrss CJ and Lahdt,J —Good seose requires to tho 
word “ compartment ’ in certain sections of tbo Indian Railways Act (IX 
of 1890) the quality of complete eeparatton should be attributed, and it ts 
with that force that it la used in Section IIO 
Per Rakase,J— T he word “compartment “ is used m Section 110 of 
Act IX of 1890 in the same sense m which it is used thronghont the Act 
and docs not necessarily mean a completely partitioned dmsion. 

This was an application under Section 435 of the Code of 
Oritninal Procednre (Act V of 1898), 

A complaint was lodged before S B SPBNCsn, Acting Fourth 
Presidency Magistrate, under Section 1100) of the Indian 
Railways Act (IX of 1890), charging the accused with smoking 
in a non.smoking compartmentof asecond class railway carnage 
without the cousent of the complainant who was a fellow 
passenger with him in the same compartment. 

Tho accased was further charged with losolting the complain* 
ant and hurting his religions feoHugs under Section 298 and 
504 of the Indian Penal Code 

Tl\e Magistrate discharged the accused on oil the charges, 
holding that tho accused and the corapHinant, though they 
were fellow passengers, were not in tho same compartment 
within tho meaning of Section 110 of the Indian Railways Act 
(IX of 1890) 

* Criminal TleTisloB Ko ICO of 1899 

(1) Section 110 cUnie 1 of Act IX of 1890 pto»We* M follow* — * If » 
person wUliont the ooi sent of bis felio« passengers, if nny, m the tame com 
partment, imoVes in nay compartment except % compartment specially protided 
for the purpose he shall he punished with Sn« which nay extend to twenty 
rupees.’* 


1899 

October, 8- 


127 
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Against this order of discharge the complainant applied to the 
High Court under its criminal revisioiial jmisdictiou 

Macpherson (with him iJ B, Paymaster) for complainant 

There was no appearance for the accused 

Jenkins, C J —In this case a rule has been granted calling o” 
the accased to show cause why the order of tlio Jlagistrato 
should not he set aside 

It seems that the complainant and the accused were travelling 
m the same carnage on the B B and 0 I Railway and that 
the accused smoked without the corapl unaiit’s consent 
this he has been prosecuted under Section 110 of the Indian 
Railways Actj 1890« 

That sub section is m those words —(His Lordship rcji 
the section and continued) The case "as heaid befoie r 
Spencke, who held that the conipUuiant and accused, thong 
thoy may have been fellow passengers, "ere not m the s^me 
compartment and discharged the accused On this an apph^® 
tion was made to this Court, and the rule to which I 
referred was granted by Parsons and Ranade, JJ t ® 

same time called for a leport In compliance with this 
Spences has furnished us with a \ ©ry careful and char etateme® 
of the reasons which induced him to decide as he did ro 
his report and from what has been stated before us it seems 
theportion of the carnage m which the complainant and 
were travelling was separated from the rest of the carriage 
complete partition, and that this portion was itself cat o 
two sections, the dividing hue between them being » 
about three feet high which served as a common back fof 
m each section This is shown by the diagram attac e 
Ml Splncer’b report Now this three feet partition 
would not screen passengers m one of these two sections 
the Bight of those in the other, nor would it m 
interrupt the passage of smoke from the one section ^ 
other Therefore it is difficult to regard such a div’ision 
compartment that would comply with the piovisions o 
Legislature requiring the reservation for tlio of 

females of one compartment at least of the i pil 

carnage forming part of the tram and that it should be ^ 
with a closet "W lien one bears in mmd the customs in ^ 5 ? 
bo respected by this provision it nonfd bo iinpossiblo ^ » 

that a section such as I have indicated could be ta n 
compartment within the meaning of Section 01 
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I now pass to consider whether the complainant can be In lU 
deemed to li<vie been m diffeient compartments for the purpose j^*'^sedj* 
of Section 110 — 

It appears to me to be obvions that the purpose of the section 
IS to secure that no ono shall smoke in a railway carnage so as 
to be an annoyance to any fellow passenger But I have already 
shown that the partition between the two sections of the carriage 
in question in no manner helped to avert this annoyance 

It requires no great efiort of imagination to see that a smoker 
may cause ei en gieatoi annoyance to those who may be seated in 
the adjoining section even thin to those travelling in the same 
one as himself Under these circumstances i« there anything 
which compels me to ascribe to tho word ‘ compartment ’ a 
meaning which would result m my having to hold that tho 
complainant and the accused were lu separate compartment** ? 

If I turn to the dictionaries I find myself under no such 
obligation; but I concede that this can be taken os no way 
conchisue as to the meaning of the word m this Act or perhaps 
I should say in this section 

Jlr Spevcep has pointed out with perfect truth that the Act 
contains no definition of tho word, but he would find a clue to 
its meaning lu the C3rd Section of the Act coupled with the 
practice of tho Companies I allude to their practice of exhibit- 
ing mside or outside of each section, though divided fiom its 
neighbour onlj by a partial partition, tbe maximum number of 
passengi rs which may be carried id it 

But there aio two objections to this method of reasoning, each 
of which seems to me to be equally destructive In the first 
place it treats the B B and C I Railway Company as tho 
infallible interpreter of this Act, and next it attributes to tho 
Coinpanj an mterpietation which does not necossanlj follow 
from the preiiuscs 

Because thoj notify how many can be seated iii each section, it 
by no means follows tliat thej say each section is a compartment, 
uor would their practice otherwise bo n failure to comply witli 
the pioMsions of the Act, for thomaaimniu porimssible for tho 
coi ipartmont would be tho sum of the maximum permissible for 
each section of the coinpartmont 

It did at ono time stem to mo that Section 109 might support 
tUo \ lew that each section though ttinded by a partial partition 
uas a conipartniont Within tho incamiig of the Act, baton the 
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whole I think it does not The truth is that the word * compart 
ment ’ is not used throughout the Act with the same precise 
force, and whereas certain provisions of the Act wonld be satis 
fied if there be a partial partition, there are other provisions m 
which it appears to me that good sense requires that we shonld 
attribute to compartment the quality of complete separation, and 
it is with that force that in my opinion it is used in Section 110 
It results, then, from this that in my judgment the complainant 
and accused were in different parts of the same compartmenl 
and that consequently the accused was not entitled to smoke 
without the complaint’s consent 

I pass to consider whether the offence was of so trivial a nature 
that it falls within Section of the Indian Penal Code 

I think it cannot be so treated to a smoker it may perhaps 
appear too trivial to be an offence to smoke even m a place where 
it IS forbidden and despite the protest of one whose consent i» 
necessary Still that is not the view of the Legislature, for * 
has provided otherwise, and I, therefore, think the case ' 
in my opinion, go back to the Magistrate to be tried As to 
other charge, I would not disturb the conclusion of the 
trate, who is eminently qualified to form an opinion on sac 
subject 

H&kade, J — This was an application for the revision of an 
der of discharge passed by the Fourth Presidency 
a complaint brought by the applicant under Sections 29 au 
of the Indian Penal Code, 1860 A further charge was 
the instance of the complainant’s pleader under bection 

the Indian Hallways Act The latter charge was dismisse ^ 

ground that the compartment in which the complaman 
veiling was not the same as that in which the accused ® 
and that even if accused had smoked in that conipar 
committed no offence, and that under the circumstance^^ 
offence was disclosed The applicant seeks a *’®^”*** ,n 
order of discharge on the ground (I) that the Magm 
error m holding that the complainant 
compartment and (2) that even if there was no offento 
Hallways Act, the Magistrate ought to have inquire! 
complaint under Sections 298 and 504, in respec j],onlJ 
was not necessary that the complaiuant and the acc 
be sitting in the same compartment 

It IS clear that in so far as the offence u 
Hallways Act is concerned, the question turns upon 
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tion of the word “compartment ’ Section 110 provides that if in Pe 
any person, without the consent of his fellow pvssenger, if any 
in the same compartment, smokes m any compartment except a — 
compartment speci illy provided for that purpose, ho shall be 
punished with fine The accused must, therefore be shovn to 
have been sitting m the «ame compartment when he smoked to 
the annoyance of the complainant Tlie Magisti ate held on the 
ondence, that the accused v\ as sitting m a separate compartment 
Mr ifacpheraon, nho appeared as Counsel for the complaimut 
contended that the Magistrate was m error m liis interpretation 
of the words “ same comnartment” in Section 1 10 He contend- 
ed that a compartment implies that the separating partition should 
bo a complete partition, which was ndmittodly not the case m the 
division sepaiating the place wheie tbecomplainant was sitting 
from the place wheie the accused is alleged to have been sraoking 
Section 64 was refen cd to as showing that under it provision has 
to be made of one compartment for the eiclii'ivo use of females, 
and it was suggested that toi such a purpose, the separating 
partition must be complete This is, however, only an inference 
In these carnages the iieight of the half shut up hacks would be 
about four feet and tlio protection intended for the females is 
thus prietically ensured lo the half shut up compartment, and 
such compartments are so used occasionally 'Die use of tlio 
word “ compartment ” lu the other sections shows clearly that 
the separating partition of compartmoiits might bo half as in the 
present case Section 03, for instance, requires that the number 
of passengers to be cairied shall be exhibited outside or insido 
each compartment 1 lie n ords “ to seat'ton persons ” aro admit- 
tedly written in each of the half of a division which makes i 
compartment, whether the compartment is shut out completoly 
or otherwise liie word occurs in a similar connection in Suc- 
tion 98 Section 95 refers to bection 64 noticed above Sec 
tion 102 has reference to Section 63, and it punishes railway 
servants who compel passengers lo enter compartments in which 
a maxinmu number of pas'^engers ore seated This obviously 
does not refer to completely pirtitioned divisions only, but in- 
tends half shut out compartments as well Sections 109 and 119 
use the word “ couipartinont” simtlaily 

Reading all the sections together it is clear that the word 
“ compartment ” must he understood as liav mg been used in the 
same sense throughout, and Section 69 does not necessarily 
suggest the word was used in different senses in different places. 
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T)i£i Mag-f^iraie s interpretation of tbe wor3 ''comparioiMt' 
xva^, iiicreforej conect, and tii(?ug;h the place in which cotuplain 
aot was sitting was not completely partitioned ofi from the place 
where accused was smoking, it cannot be ‘•aid that they 
sitting in the same (jompartnieni under Soctioti 110 The com 

plaint under the Jiailwajf Act w'ls, therefore, vorj properly dis 

nn^sod 

-As regards the offence under the Indian Penal Cods^ the 
ilagiitrate^s report shows that he dismissed that complaiiit 
under Section 95 of the Code, as the matter complained of 
too trn ml to constitnte an offenee 


I would dismiss the application, end also the compamoa ca-'e 

2^0 1G8 

The Judges IjaTiOg differod the ca*<e iv»s by order ot theCVv«t^h^ 

1 pfei red to Jfr Justice Candy for opinion tiiider Section Ai) of e ^ ^ 
rill I’rocoduro Code (Act V of ]893), who recordel the » 

raent — 


Otn Octet er, 1809 Oakdv, J — T)us raw iis 
to me lUidor Section of the Cumiml priced aj& Code ( c 
of 1898} I li'i \0 not thought it fit to direct any further 

On the eve aa Kid befoio mo I deliver roy opmiou tha 
Viow tahen by the learned Chief Justice is correct undtift 
Cfirapluinaut and the accuaed were ** m the same 
as piovided uy section 1 10 of the Indian Itailways Act, 

There !■? no definition m tho Act of tho word ‘‘ 

7t Is possible that it may he used in diSorent 
sei-tions of tho Act Ift the Oxfoid New Pictionary 

menc ■' is " a diiision separated bv partitions A, Cl 

off In each of tho bocond class enrnages oi the B 
Railway Used between Baiidora and Bombay 
siiown m the pKn ituched to Mr Srsscsp'fl loport) 
compartments They are divisions sepaialcd from u 

paititions light up to the roof of tho carnage Ein 
thus completely screened oJf fiom its adjomjng 
division IS tliiis ft coiDpartnioot IJiit*eac)i of sue' 
imtlwt-siih divided bj apartition which is about t iree 
Lach aub.diviaion or aectiau is in itself a compartmen > 
part of the original compartment, which n of 

has its oun door foi entrance and egre«3 . ^5 ji ce'^’- 

exhibiting the miximum niiinher of jnssongors 
paitmout (Sections (F3,98, 102 and 109} the Railway 
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tion trcit eicli section or sub*dm8ion as a “conipiitjtient 
Tliey inij be peifectly ri{»lit in so doing ifc 13 not inconsit-teiit 
with the lingmge of the section But if they folloii tlie sinio 
Ime nith legard to Sections 64, 95 ind 119 (leserv-itioi of 
compartments for fernalesj or 110 (smoking) then their action la 
not consistent nith the intention of the Legislitnre A thing is 
not within tho statute unless it is within tho intention of tlio 
statute ObMously the intention of the LegisKtur^ is tint in 
certain cases there shall bo a compartment leserrcd for tho 
exclusive u«e of females, so that the^ may have privacy and ho 
unmolested bv tnalea A section or bub division of a compart- 
ment, as I ha%e described above, is certainly not such a 
compartment So, too with smoking it is obvious that in a full 
compartment of twentj persons, if one 01 more of tho passcngeis 
in section or sub division A can smoke without regard to tho 
assent or dissent of the passeogres id section oi sub division B, 
then tho provisions of Section 110 aro a farce Wo are not 
compelled so to read the statute The case will accordingly go 
back to the Magistrate with tho direction set out by tho Chief 
Justice, iiZj that the ordei of the Magistrato be levorsod, and 
the case sent back for trial on the charge under Section 310 of 
the Railways Act of 1890 Tlio finding of tho Magistrate on tho 
charges under Sections 298 and 504 of tho Indiaii Ponal Code 
111 Application Ko 109 of 189*1, and under Sections 109 and 298 
of the Indian I’enal Codo in Application No Jfi8 of 1800 is not 

disturbed. 


In the Chief Court of tho Punjab 

OllBlINAL KEAaSION. 

Before BarUey and Spilta^ JJ 
IIARYA, Accusid, PamtONKr 

t 

THE LMPRESS, REsrohDEvr 
Case No 228 op 1885 

Jjj Jinn ay* JU 0/ 18"® ‘'wtion* 1 and "® — FiU d>>clanOo>i cf 
goo^i — Dema It ieeltr».Ketg1 1 necntnry 
Tl e accuse I na to a ral«o dovlimlion of fl o weigl t of In poods nl icli 
1 0 ei trustoil to tho Itailffay fordc |atclt lie wa couMCt<Hl uud r St-c- 
tiou 2D of Act of 187® But, on appeal the conriction nras set aside 


In flc 
Da labtia 
Jan se Ij 


I‘‘S5 
May, 2 
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Har^a iiiasnincli is no demind was mado by the sorvint of tbe Enilwiy who 
L'npresft booked the consignment to declare the weight of tl c goods as required bj 

Section 15 of the RiilwajB Act IV of 1870 

I’etitiok for revision under Section 439 of Act X of 1882 of the 
order of T 0 Wilkinson, Esquire, Sessions Jndge, Sialkot Dt, 
loth January 1885 

Petitioner 

Stnelmr, — Junior Government Advocate, for Eespondent 
ihe facts of the case siiIHciently appear from the followin, 
Judgment of the Conrt, delivered by— 

Barkl>y, J — Tho petitioner was convicted of an offence unde 
Section ot tho Indian Railways Act (IV of 1879), m that h( 
gave a false account of some goods despatched by him for tbe 
Gujranwala Railway Station, on demand of the account presenb 
od by Section 15 of that Act On appeal to the Sessions Jfldga 
ho found that ‘ as a matter of fact, accused attempted to seed a 
much larger quantity of goods than that represented, and that,' 
he Saul “ is tho offcnco made punishable, if it be done with tbs 
intention to defraud/’ 

Ihe Sessions Judge apparently did not observe that See 20 
provides only for offences comroittod by a person required nnder 
Section 15, to give an account of tae quantity or description of 
any property, and that the doty imposed by Section 16 is hoit* 
ed to the case of a demand being mado by any Railway servant 
appointed in this behalf by tho Railway ndmiuistration R « 
only on such demand being made that tho owner or person la 
caro of the goods is required to deliv er an enct account of the r 
quantity and description under bis signature In the present esse 
there is no evidence that any such demand was midebysay 
Railway servant whatever Nagma Singh did not see the 
cased at all, but received the form from a Railway servant name 
Bolahi Bolaki does not say that he demanded any account 
the quantity of the goods, orthat he had been authorised to ^ 

this domand He simply filled up the form from 
which, he says, was furnished to him by the acensed, 
him to do so The form, moreover, was not signed by 
Cased, who merely entered the total weight in Hm i 
column headed senders weight This entry appears to 
only statement in nntmg which can be said to haie been 
by him, the form filled m by Bolahi not bearing b's 
but as it IS not proved to have been made on o denian 
Section 15, it will not support the conviction 
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We therefore set isido the conviction and sentence, and order 
the fine, if paid, to he refunded 

e observe that an offence under Section 29 of the Act not 
being cognizable by the police vsoe Section 49), any complaint 
should Iiave been mado to a Magistrate and not to the police, and 
it was improper for the Magistrate, on receiving a report from 
the police that the charge was not cognizable by them, to order 
the police to enquire into the case and send it up foi trial The 
complainant should haio been told that if hedcsiied to prosecute, 
he must compluu in Couit 


In the Chief Court of the Punjab 

CRIMINAL REVISION* 

Before M> Justice Ckattcrjt, C I E. 

KAMR U0 DIN, PwiTioNEB, 

V 

THE CROWN, Respondent 

PtnaX Code {Aci \£ro/l8<'0) SteitomZO^A and Cawiinj deathly 
rath and negligent aet—Jlatltiay* Ac' {IX of 18^0), Section 107— -Faliie 
declaration of Qoodi — ttrexiotJe declarel as hcKs—Etplosxon of fre 
toorki eausing death of « coolie 

Ihe accused sei t tiro loies to Dcllii Jtailnnv Stition on the L 
I Eailwaj by menns of two coolie*, and declared their contents ns *' iron 
locks wJieieas tl 6 boxes contimod 'fiicworLs while the boxes were 
being loaded into a railway wagon one box exploded and one toohe en 
gaged HI tbo loading was killed and another seriously iitjiircd, the railway 
wagon also sustained damage 

Eel I, tl at il no explosion 1 ad I ap| ened the accused could Iiare been 
toDMctcd undci fccction 10“ of the Indian railways Act, lbs’ll, that the 
uccusod s madrcrtODce to tbc resnlts of concialmc the true character of 
tlic contents of the boxc*, and bis knowledge of tho dangerous nature 
of tbc Goo Is which niiiat be mcTitably | resumed, coupled with tbc 
consequences thereof constituted an offircc under Section oUI-A and 
Section US of tl e Ind an rtnal Ci de 

i’ettfion Kiidci- Seclioii 439 the CuMinal iVocnlnre; Code for 
revt'Wn oj the onhr of is CUffird,E^qmfo, SeasiOna Judge, Dehli 
dated 1/ e IJlh ifeph iiiber 2*iOf, affirming the order pJ 

• Ca<e No 1299 of 10(M 

1°8 


FmpresB 


mos 

July, 17 
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Kamrjia d n 0 j? Lumsden, Esqutre, Dulnct ilagisimle. Belli, dalel iUh 
3 he Grown AiiQU'^t tonmeting the 'pehiionGT 

Messrs Crjcy and JJrtel, Advocttes^ for Petitioner 
^Vie Goiernment Advocate, fo~ Eespoudent 
Jddohent CiTATTXJt//, J — TJie iccused is siid to bare sent 
two boxes to the E-ist Indian Railway at Delhi Station contain 
mg fireworks falsely declaring them to contain iron locks with 
the rusult that ui loading, one of the boxes exploded killing one 
coohe and seriously injuring another engaged m the work and 
damaging the Railway wagon in which it was placed, and has 
been connoted under Section 804 A and 338, Indian I’eaal 
Code, and sentenced to two years' rigorous nrprisenienland 
Rs 1,000 fine 

The present application for revision challenges the finding* ol 
the two lower Courts on facts as well as law and both questions 
have been argued at length by Counsel before me 

On the facts I have no difhculty m agreeing with the Sessioii* 
Judge and the District Magistrate tliat the accused knoivinglj 
, sent the boxes through two coolies to the Railway and that tie/ 
were not taken by mistake by the coolies instead of two other 
boxes containing locks which weie lying at the saineplaco 1 
nccept Without licsitation the statement of the coolies that the 
accused himself pointed out the boxes to them and disbehe^otho 
story for the defence that the accused did not go himseU hit 
sent the coolies with the key of the room in which tho hoxas 
were lying m order to bring them, as it is unsupported by re 
liable evidence and most improbable in ittelf 

If nothing else had happened the accused conld h we bees 
victed under Section 107 of the Indian Railways Act, for 
mg a false declaiation m respect of the two boxes consign® 

But the essence of the offence here is that the act of 
in not declaring the true nature of the articles contained m 
box which exploded, was a loish and negligent act as the 
oflScials m consequence of it did not take the precantioa* < 
would have taken had they known that the box contained 
sives and the box was put down m tho Radwav waggon with so 
violence with tho results already mentioned The true 
culpability 13, whether the act of the accused is directly conn 
ed mth the consequences that ensued Of this there can ^ 
doabt ovliatever Suppose, for argument’s sake tro® 

whom the box was sent to the Station, id ignorance of 
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nature of its contents and misled bj the accused’s statement that Kan r od-dm 
they contained iron locks, had damped it on the Goods platform (^owq 

and an explosion had taken place and one of them had been — 

killed, I do not see how the arguments employed could have 
availed against a conviction It does not miko auy ical differ 
ence that the consequences of the act happened to a second 
batch of coolies to whom the goods were handed ovoi by the 
Uailway clerk who booked them misled by the accused s false 
declaration There is no remoteness or indirectness m tnis con 
sequence, but it is mainly the outcome of the accueed’a act 
“Act” in the Indian Penal Code, includes omission, and the 
omission to state the trae nature of the articles which is involved 
in the f ilse statement about them fully eatisfies the requirements 
of Section 30i A 

After reading the authorities cited by Counsel I can hnd no- 
thing in them to make the section inapplicable to the accused 
He no doubt never intended to cause death or knew that his act 
was likely to cause death In that case he would liave been guilty 
oc culpable homicide But bis inadvertence to the results of 
concealing tlio true character of the contents of the box, which 
was a failure of duty to the public at large, and his knowledge 
of their dangerous nature, which must be inevitably presumed, 
coupled with the conseqoeuces thereof, constitute a completo 
oUetice under the section Ihe scicntibc dednitioo of culpable 
rashness and culpable negligence gi\en by Mr Justice IIOLLonxY 
m iJet/irto V iVidamarii A’a(7aWt«5/tanam,(ll which has been gone 
rally accepted ever since, leave nothing for mo to say on this 
head Queen I'mpress v iVond Ktshorc,^ Regtnti v Crotte (3) 
are cases rer^ much lu point to bring borne the guilt of 
causing death to the accused So also Oucen-^^mpress v lihufan{*) 
and </fl \ Wtlliavison 

Hr Giey arg led that the Hallway coolie nho threw down the 
box carelessly iii the Railway wagon was guiltj of contributory 
negligence winch the accused could not haae foreseen and that 
this throwing was the cause of death But the carelessness 
would not have had the very unnsnal consequence of a fatal ex- 
plosion had tlio box contained what it was described to contain, 
iiz , iron locks and the coolie was misled by accused’s illegal 
omission mt > not taking the caro bo would have taken had the 
truth boon known Ihus tlio accused’s act or omission was tno 
(1) 7 Mad n 0 Rq ^ 110 1 u n e AIL -is (S) a C a K , 123 

(4) I L a, 16 All , 47i (5} 1 Co*. C C 0' 
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Kamr ud^dia 
The Crown 


mam cause of the death, viz , the placing of dangerous ex 
plosives in the bov and the omission to declare their true nature 
while making a false statement about it Besides it is a rule of 
criminal law that m cases of this kind it is no defence that the 
deceased was guilty of contributory negligence, III Bussell, 
[6th Edition), 201, Regina V KeiL,0-) Regina v Longholtom and 
another {^) I refer to these authontie» is Mi (irey largely 
relied on English cases to support his contention 

The omission of the acecsed is illegal not merely because of 
the provisions of the Indian Railways Act but as a breach of 
civil duty 

Regina v. BennetU^) and Regina \ PococJce,(^) cited by Mr 
Grey are clearly distinguishable, and cannot m any case he 
followed in the face of tho Indian anthorities quoted above 
I hold therefore that the conviction under Section SOlAi* 
correct The same remarks apply to the charge under Section 
383, Indian Penal Code 

Lastly there 13 tho question of punishment As regards the 
fine there is no ground interference and the Sessions dii 5 
has rightly adjudged Rs 300 to be given to the heirs of t e 
coolie who was killed As regards the imprisoninent 
doubt severe In Qaecn-ffnipiess v Bhutan, cited above, 
three months’ imprisonment was awarded though twenty 
persons were drowned and in Regina v Longhottom uni 
a case of rash driving, eight months’ imprisoiimont ^ 
accused s act was however a very dangerous one and 
deterrent punishment I can hardly think of a case wliic ^ 
for a severer sentence under Section S04-A or in ^ 
maximum puuisliment can be more 'vppropiiately infiic o 

the present one 1 he practice of sending dangerous etp 

by Railway by means of false declarations must be 
down The consequences of the accused's act were cp 
enough but oue can conceive that they might ^ nteiir*? 

more serious I theieforc decline to interfere with t eflo 

I reject the application 
Application dmmissed 


(i) XU Cox 0 o azo 

(3) III Cox C C 439 


(2> III Cox C C.435 
(4) 17 Q U 
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In the High Court of Calcutta 

Vefore San'hle ilfi Justice 0 Ktnmlxj and 
Sonble Mi Justice Daneijee 
THh LMPRftoS 

V 

(1) BAUA.DA kANT PRAMANIK, 

(2) SHIBADAGOTI PRAMA\IK 

Trespa$3 on hnr~Radwaij Seitatt — Per/ormi I'e of dutj ohslmciing 
tH — Railt ays Act 1\ Sectionc I2l and 122 Indian 

Penal Code SeoitetlSS 

Before a person can bo oonvicted of wilfuHj obstructing or impeding a 
Bailvra} '•emnt in tlic discharge of lii» duties within tho meaning of 
beetion 121 of the Indian Eailwajs Act 18‘X> or of voluntarily obstruct 
ing a public serTnutmtlie dischirgc of bis public functions within the 
meaning of Section ISo of the Indian Penal Coite it must be shown that 
tl e obstruction or reaislance was offered to a Kailw »y or public servant in 
the discharge of his duties or public f inctioiis as authoiised b} law tl o 
mere fact of a llailway servant or public servant believing that he was 
acting in the discharge of his duties will nut be siiHicient to make resist 
anee or obstmction to him amount to an oSence under these Sections 
Wl ore the accused hid goods in a station of wlucli lio was taking deh 
verj, hii entry into tho station for tl c purpose of vecing to the removal 
of such goods from the station eanuot be deemed to bo unlawful within 
the meaning of Section 122 of tlio ludiui Railways Act 1890 

This is a i ule calling upon tbe Uigistrate o! the District to show 
cause why the couviction of the petitioners and sentence passed 
on them by the Sub-Divisional JIngistrito of Ranagliat on the 
18th April 1890, should not be set uside 
Iho facts of the case aio shoitly theso — ^Tlic nccusod No 1, 
Barada Kant I’ramanik, who is a contractor under the Railway, 
was taking delivery of some June through his agent, Shibadagoti 
rrarainik, the ucfuscd No 2, at the Ranaghat Railway Station, 
on the I8tli of March last, when a tram in winch His Honour tho 
Lieutoiiaut^Govoruorwas travelling ^Yas expected to pass through 
that station The usual practice being on such occasions to clear 
tho station of outsiders, the Head Ooustnblo of the Railway Police 
oidoitsd tho nccuaod No 2, Shibadagoti, who wasthenseomgthe 
lime remov ed from tho goods siding,to leave tho station Shiba- 


1896 
July, 1 
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Pfama ifc 


dagoti declined to obej the order, and theu both ho and the 
Head Constable went to the Station Master Ihe Station Master 
ordered Shihadagoti to lea\ e the station He igreed at irst, hnt 
subsequently declined to go, and then it appears thit he was 
turned out by a Constable Thereupon tbe accused No 1, ac 
corapanied by him; came to the station through a side gate 
the ke} of which was loft with him to enable him to enter the 
station on business, and they remonstrated with the Head f’oDS 
table, and some strong language appears to have been used by 
them towards him 

trpon these facts the Sub Hivisioiud Magistrate of Kanaglal 
has convicted tbo accused No 1, Barada, of an offence wider 
Section 122 of the Railways Act (IX of 1890) and the accused 
No 2, Shibadagoti, of an offence under Sections 121 and 122 o 
the Railways Act, and Section 18C of the Indian Penal Code aa 
sentenced each of tbe accused to a fine of Rs 30 


Against tins conviction and sentence the accused have com® 
up to us and we are asked to interfere on t«o grounds 
that tliere is nothing on the record to show that either the ® 
Ooustable oi the Station Master was authorued to order the sc 
OHsed Shibadagoti to leive the station at a ♦ime when le ^ 
there engaged m business, and second, that there is nothing ^ 
show that the entrj of theaccosedwasonlaMful^d^’®^^®*’’^^ 
ing of Section 122 of the Railways Act ^ 

No one appeal a to show cause, but the learned Sub 
Magistrate has submitted an explanation We ha'e 
the arguments of tbe learned Counsel for the petitioners an 
explanation of the learned Sub Dinsional 
conclusion we hive arrived at is, that the rule ought to o 
absolute 

The learned Sub'Djvistoaal Magistrate m his 
as a ground for convicting tho accused under section 
Railways Act and Section 186 of the Indian Penal 
" The Jemadar was bp»a fide carrying out tbo orders o > 
riors^the Station Master and Deputy Inspector 
therefore there IS no question regarding the lega l ) 
tiona He was a public servant in the discharge o 
It may ho quite true that the Jemadar honestly bo ci 

nas acting in tho discharge of Iiis duties, j 

ont to warrant a conviction under Section 121 o 
Act or Section 180 of the Indian Ponal Code R® ® 
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can bo convicted of wilfully obstiucting or impeding a railway 
servant in the discharge of his duties within the meaning of the 
first mentioned provision of law or of voluntarily obstructing a 
public servant in the discharge of his public functions within the 
meaning of the last mentioned provision it must be shown that 
the obstruction or resistance was offered to a railway or a public 
servant m the discharge of his duties or public functions as 
authorized by law The mere fact of a publ c servant or a rail 
way sen ant believing that he was acting in the dischaige of bis 
duties will not be sufficient to make resistance or obsti action to 
him amount to an offence Of course if the obstruction or resist 
ance takes the shape of an assault or use of criminal force, that 
may be an offence by itself, but that is an offence of x different 
nature, and there js no suggestion hero that there was any as 
sault or use of criminal force 1 hat being so, ind there being 
nothing to show that the Head Constable or the Station Master 
in ordering the accused No 2, Shibadagoti, to leave the station 
when be was there on business, was authorized by law m making 
that order, wo are of opinion that the conviction under Section 
121 of the Railways Act and Section 186 of the Indian Penal 
Code cannot stand 

Then, as regards the conviction under Section 122 of the Rail* 
way Act the learned Sub Divisional Alagistrate is of opinion th it 
the entrance was sairoptUious and for an unlawful purpo«e lie 
finds, however, that the accused ontored the station by a gato the 
key of which was kept with the accused No 1 If that was t-o, 
one fails to see hoW the entry could have been surreptitious It 
13 not denied that the accused No 1 had his goods there of which 
he was taking delivir^, and the entry of the accused was not 
therefore, in our opinion, unlawful within the meaning of Sec 
tion 122 of the Railways Act 

\\ e think it right to add that we do not accept the account of 
the occurrence given by the complainant aa wholly true e 
think the evidence of the complainant bears marks of exaggera- 
tion 

Por the^o reasons v, e tliuik the rule must be made absolute, the 
couMctioii and sentence sot aside, and the fines, if realised, refund- 
ed, and we order accordingly 


The 

FmpreBS 

Framauik 
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In the Chief Court of the Punjab 

CRBnXAL REMSION 
Helore Mr Jmlire C 
RAlI ^ARAIN &c Ac(r Et>, PinmoviE''* 
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The Indian Law Reports, Vol. XXn. (Bombay) Series, 
Page 525. 

CRIMINAL RKYISlOiSL 

Before Mr. Justice Parsons and Mr. Justice Panade. 
lUPERATlllX 


VANitALI AND oriiERs* 

Fatement— Entry on InnUm order to repatr—Pomtnant and sen tent oteners, 1806 

rights and UabiUttes o/-^2ndtaii Easement AeHV of 1882), Section 24 October, 
El (a) — Eight of entry — Jnrfi »n Aaifroy Jot (JIo/ 1890) Section 123 ^ 

The Hajnsgir Spinning, Wearing and Mamitotturing Company had a 
Mill on one side of the B B itC I BaiIim} IiDeandaGinningFsctoryoa 
the other To hring water from the Mill to the Feciory a pipe had been 
laid beneath tlie reilwav line and brick reserroirs built nt each side to 
preserro the proper lerel of the water Serronts of the Company having 
entered on the railwfij premises to repair the pipe end reservoirs without 
having first obtained the permission of Iho Itailway Company, were con 
noted by a Magistrate nnder Section 123 of il c Indian Railway Act (IX* 
of 1890 ) of an unlawful entry tijion a rulway It was proved that the 
repairs were necessary 

I7eM, reversing the convictions and sentences, that, ns the pipes and 
resetaoirs belonged to the fepinning and Weaving Company and were 
kept m repair by them they, ns owners of the dominant tenement had a 
right to enter on the premises of the Railway Company, the owners of the 
servient tenement, to effect niiy iiece*-snry ro| airs, and that the entry in 
question, being in the C5erci«e of that right, could not he called unlawful 
ArpLicATioN under the Retisonal Jurisdiction of tbo High Court 
nnder Section 435 of the Code of Criminal Procedure (Act X of 
1882 ). 

The Pajnagar Spinning, Weaving and Manufactnnng Com- 
pany, Limited, at Ahmedahad had a Spinning and Wearing Mill 
on one side of the B B. A C I Hallway and Ginning Factory 
on the other, the railway line passing between the two. 

The plots on which the JIiH, the Factory and the Railway line 
were situate formed ongiiially one piece of ground owned by one 
individual, but when the Railway Company acquired the interven- 


* Criraiaal ApplicalJoD for Bevhioii, No 210 of 1S96 
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The Indian Law Reports, Vol. XXn. (Bombay) Scries, 
Page 525. 

CRIMINAL RKVrsrON. 

Before Mr. Justice Parsons and Mr. Justice Itanade. 

larpL'KATieix * 


VANSIALI AND OTHER‘1* 

Fattnitni—Fnlry on Inmhn order to rejt^ir — Domtnnnl and gen tent o^energ, 
Tighii and Uabilitiea o/—Jndian J atement Aet (V of 1882), SecOoit 24 
HI {ay^Jltght of entry — In(?«rtn ay Act (IX of 1890) Seelton 122 

The Rajnsgnr Spinning ■Wearing nnd ilanufoctunng Companj had a 
Hill on one aide of the B B d.C I TtAilnaj1iDeandaGinniogFactoi7on 
the other To bring witer from the Mill to the Factory a pipe bid been 
laid beneath the raihrav line and brick reserr< irs binlt at each Bide to 
prcaerro the proper level of tl e water Servants of the Company having 
entered on the railway premises to repair the pipe a ml reservoirs withoat 
having first obtsincJ the pcrmisMon of the Railway Company, were con* 
Ticted by a Magistrate under Section 122 of tl e Indian Railway Act (IX* 
of 1890) of an unlawful entry npou a railway It was proved that the 
repairs were necessary 

i/«M, reversing the convictions and sentences, that, ns the pipes and 
reservoirs belonged to the Spinning and Iteavmg Company and were 
kept in repair by them, they, as owners of the dominant tenement had a 
right to enter on the prenii'cs of tho Railway Company, the owners of the 
Bervient tenement, to effect any ticc«.''»ar3 rej airs, and that the entry m 
question, being in the exercise of tliat right, could not bo called unlawful 
Applicatiok under the Revisoitnl Jurisdiction of the High Court 
under Section 435 of the Code of Cnminnl Procedure (Act X of 
1882). 

The Rajnagar Spinning, "Weaving and Manufacturing Com- 
pany, Limited, at Ahmedabad bad a Spinning and Weaving Mill 
on one eide of the B B A 0 I Railway and Ginning Factory 
on the other, the railway bne pissing between the two. 

The plots on which the Mill, the Factory and the Railway line 
Were situate formed onginally one piece of ground owned by one 
individual, but when the Railway Company acquired the iiiterveu- 


* CniDiQal ApphesUon for Bevision, Ko 210 of 1896 
129 


ISOS 

October, 31 
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OBIMINAL PEOSEOUTION. 


In the Chief Court of the Punjab. 

OIUMINAL EEVISION 
Bcfot 0 Mr Jushce G. A. Boe 
RA.M NAHAIN, &c , Accused^ Peiitioveps* 


1893 

Jftnaary, 19 
February 14 


THE EMPRESS, Respondent 
Treipasa on line — Refusing todeaist from — Indian Railvayt Act 
Section U2 

Where the accused having legitimate business at a Goods Shed, ftttenp 
ed to cross the line in spite of the prohibition of a Eaili'fty serraB^ 
Held that they had not committed an offence under Section 12.2 of t! e 
Indian Railways Act, 1890 

For petitiooer — Lala Lai Chand, Pleader 
Ordeb —The facts found are that accused, who had legitin’’’*® 
businees at the Goods Shed, attempted to get there by crcssi 
the line, in spite of the prohibition of a Railway servant 
On these facts they have been convicted under Section 
Act IX of 1890, for anKwful entry on n railway ^ 

I doubt if the section is applicable One would expect 
‘ crossing the line ” made punishable by some bye-la'v» say 
Section 47 (i?), but no snch byo*law is quoted 
Notice may issue, nnd the record be sent for 


Ordei , 

My order of 19th January may be tahen ns a ^ 

sent Order . , ■ 

A I hall- 

Then, is uo ap[iearante for the Crown As , 

stated, I do not think that on tho facts found t lO 
bo convicted under Section 122, Act IX of 1890 


I tboroforo ncqnit them 

~ „.t tleortl rofi-' / 

• Crimiflit ItoTisiO 1 Cato No 5<» of 1S93 Pet lion ®‘- ^ 

ant F Popmu'ionNO Uutnet Sta^iUralo 
modyWyingtl e order of SABi>A«Pa»r»i»8!'BU Eitra Ati » “ 

MoRistrito 2nd ctaa", ^•nnUn^, dated tbo 30tb An^ntt 1 
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The Indian Law Reports, 'Vol. XXH. (Bombay) Series, 
Page 525. 

CRDIINAL RKVISKiN 

Before Mr. Jvslxcc Parsons and Mr. Justice Banade 
IMPDHATRIX 


VANMALI AM> orBLB'?* 

J- aaeweiiJ — Entry on inwr? in order to Tepnir—Dommant and tement oivneri, 1896 

righli and habxlit\e» o/— Indian J-aeement Act (V of Section H Oct ober, 31 

Til (o)— 'JJij/it of entry — Jndum Ilaxli ay Act (/X of 1890) Section 122 
IheRajiifig^r SpinninR, earing nnd Mannfacturing Companj had a 
Mill on one side ol the B B A.C I Raitn'iylineandAGinniDgFaetorjen 
the other To briog water from t!io Mill to the Factory a pipo had been 
laid beneath tlie railway line and bnck rescrroirs built it each side to 
preeerro the proper lerel of the water Serrant^ of the Company haring 
entered on the railway premises to repair the pipe and rcecrroirs without 
liariDg first obtained the permission of tho Uailivay Company were con> 
noted by a Magistrate under Section 122 of tl e Ind an Railway Act (IX* 
o! 1890) of an unhwfnl entry upon a railway It was prored that the 
repairs were necessary 

reversing the conrietions and sentences, that, ns the pipes and 
re«erTOirB belonged to tlie Spinning nnd Wearing Compmy and were 
kept in repair by them they, as owners of tho dominant tenement had a 
right to enter on the premises of tho Railway Company, the owners of t lie 
servient tenement to ellect any iicce'-sary rc| airs, and that the entry m 
question, being m the exercise of that nght, could not be called unlawful 

Application under tho ReMsoiial Junediction of the High Court 
under Section 435 of the Code of Cnmioal Procedure (ict X of 
1882). 

The Ilajuagar Spinning, Weaving and Manufacturing Com- 
pany, I tmited, at Ahmcdabad liad a Spmmog and WeaMng Mill 
on one side of the B B. A 0 I Railway and Ginning Factory 
on tho other, the railway bne passing between the two. 

The plots on which the SIill, the Factory and the Railway lino 
were situate fonned originally one piece of ground owned by one 
individual , but when the Railway Company acquired the mterren- 

• Crimmsl Application for Berision, No 210 of 1898 
129 
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CRUII^AL rBOSLCDTlON 


ImperattJi 

Vaoinal) 


ing piece of land for their line, an arrangement was madt. with 
the Railway Company that the water should be convened from 
the Mdl to the Factory by means of a pipe laid under the rail vay 
line , and two tanks were erected, one on either aide of tho per 
manent waj, within the railway limits, to keep the witer on the 
same level One of the tanks having got out of order, the ser 
vants of the Mill onlered the land belonging to the Railvar 
Company and repaired the tank, but without first having asked 
permission from the railway authorities to do “o Thereupon the 
railway authorities prosecuted the servants of the Mill und r 
Section 447 of tho Indian Penal Code ( ket XLV of ISCO) and 
Section 122 of the Indian Railway Act (I\ of I800J beforL the 
first class Magistrate of Ahmedabad 

Tlie Magistrate refused to frame any charge under the Teinl 
Code, but convicted the accused under Section 122 of the Kid 
way Act (I\ of 1890) and sentenced them to a fine of anuas 
each 


Against these convictions the Accused ipphed to the Hi 
Court 

Ghtmanlal Sat tlal Setali ad for the accused — The tanks wh ch 
are in the land belonging to the Railway Company, and to re a'f 
which the petitioners entered tho lend, are admittedlv tie pr^ 
petty of the Mill whoso servants the petitioners are Theo^ne ^ 
of the tanks have the right to repair tiiera which the) hav e a w ^ 
exercised without obstructiou, bnt they cannot do "O wit on c 
mg upon the land 

The Railwaj Company i** the owner of n servient teneincn^ 
cannot complain of the lawful exercise of the rights 
the holders of tho dominant tenement, ii , th*' Mill 
The position of tho tanks precluded any po'J'ibd't^ of 
accident to the working of the railwa) line, end the Kai wo 
therefore, lias no application in this ciso iho petitio o ^ 
there in the exercise of tliLir nglit of easement an 1 ro 
convicted as trespasscrs—Indiaii Fa«ement Att ( ^,,1,0) 

Section 24 and llluslrationfa) , ColehecI ' 

Rno Sahob Va'^uJevJ K%rhker (lovernment Ploa ler, ^ ^ 
Crown —1 lie nccu td had no right to eiiti r the ,n •' 

and commence any work witlioiit fir t having ^ ^oal 1 

sjon from tho nilwav authorities ThernJwayont nri 


0) IQ B D 231 
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Inve granted "^ncli permission liad tl ej teeu properly approach Imperatns 
ed Tlio act of the uccn«ed was dangerons and might have 
resulted id loss of life and property Ihe Lasemeut Act has no — 
application to this case 

Pae ons J — Tl 0 ila^jistrate fiudb that the Company whose sor 
vants the accused are, e a Mill on one sido of the railway line 
and a Ginmug Factor} on the other, anl th it to bring water from 
one to the other there is a pipe laid beneath the railw ay line and 
brick reservoirs at each side to proservo the proper level of the 
water Ho has convicted the accused under Section 122 of the 
Indian Railn \y Act, la90, because they entered on the railway 
premises to do so ne repaiisto tho pipe and reseivoirs without 
having fir^t obtained the permission of the Railway Company to 
then entry Bat it appears to us that as tho pipe and reservoirs 
belong to the Company, and are kept in repair by them, they, as 
the donunaat on ners, would have a right to enter on the premises 
of the Railway Company, the servient owners, to effect any re- 
pairs that might be necessary See the Indian Easement Act, 

Section 24, and lUnstiation (o) and CoUhe-l v QirdUr$ Com- 
pany 0) The e\ idenco «how3 there was such necessity at this 
time, the flow of the water through the pipe being stopped An 
entr} in exercise of a right, canuot bo called unlawful Wo, 
thorcfoie reverse the com icttons and sentences 

Comtclions and sentences reiersed 


(I) 1 Q B D S3t 
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OBlMIV^L TEOSECUTION. 


Sutherlands' Weeltly Reporter, Vol XXIII. Page 63 

GKIMINAL RULINGS. 


Before the Bonnie Louis 8. Jaclson and 
ir. F. McDonell, Judges. 

THE QUEEN 


1875 
April, 14 


SHADHU CHURN GHOSE* 

Fence-— F\ne-^L>/omtahon 

No order fjoiog pirtj for not repiinag a fence onglit to be 
without an information against him and a hearing 
IlEF£B£^CG —I hftvo tlio IioDouF to Btato I rvui of opinion 
on order of the Assistant Ifagistiuto passed yesterday ^ * 
case of Queen v Shadhu Churn Ghvse, the record of 
nccoinpaaics this, i<i illegal, as no pievious order to repair t iir 
fence had been issued to the Enst Indian Railway Comp3»I» 
and to request that it may be qoasheil 

I also beg to be infomiod whether tlie words 'good ^ 
sufiicient’in Section 20, Act XVlIIof 1854, cannot be 
of the ordinary iron-niio fonco whicli bounds the East r 
Railway line along most of its length, although it may ” 
small animals, if not watched by any one m charge^ o t * 
pushing their way through them Itseein'i to me au 
matter that should be settled 
Jiulginont of tho High Court. 

Jackson, J — R'^ilnray Company ought not to have 
fined without an iiiforinition against tliem and a hearing 
Nor does it appear that there was any defect m their 
though It is sutjfjesled by Shadhu Churn, the owner o 
sheep, uhen on his defence, that, in the place 
earth below tho undermost bar of tho fence had been 
away Supposing tins to have been proved, as it 

— ' — " — Li 

* Hefercnce lo tbe HiRri Court, nadrr Sortioo 290, of lb« Co<l» “ 
i'focoJorc, by the OlRoi&ting Uo^ttato of llooghly 
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circumsf \nce would ln %0 afforded a gronnd for ordentijr the 
Company to repair, and on their fiilare to comply witli such 
order being proved, the Company might have been fined 

The order uiu‘:t be quashed, and the award of the fine by 
way of compensation \\ as whollj irregalar, and as theio i\ as no 
pro«eciition and no coniplamt on the pait of tho owner of tho 
sheep, tho fine must, theiefore, bo repaid to tho Company 


The Madras High Court Reports, Vol VIII, Page 1 
of Rulings. 

APPELLATE SIDE 

Oa tlic lOlh \pnl 1874, prisoner a con strayed onaiailnij provided 
with a (tiicc On the llth June following Government published rules 
under Section J1 of the KailRay Act Amendmen* Act (\i.V of 1871) de 
termiinng wl at kind of fences ehoiild be deemed to Lo snitible for tho 
eiclu<ion of cattle On the date of the offence there were no such rules 
ho evidenco was oCTereil of the state of the fence, and tho prisonei wn^ 
convicted sole!) on his admission tliat be was the owner of the cow 
J/el7, that in this case »hc state of the fences required apeciRe piool , 
in the absence of which tho conviction could not be suatnincd 
Urov reading a letter, dated the ll'th December 1874, from the 
Magistrate of Malabar, n fci ring the piocecdings of the 2nd Class 
Magistnte, Pilghaut I’alooh, m C xso No 20 of 1874, as contrar} 
to law — 

The High Court made the following 

Hdlino — In this caso tho defendant was convicted of being 
tho owner of a cow winch strayed ou a railway provided with 
fences suitable for the exclusion of cattle, an offence punishablo 
under Section 19 of the Railway Act (Act XVIII of 1854) as 
amended by Act XXV of 1871 The dale of tho alleged offence 
n vs 10th Apiil 1874 On tho I3th Jiino following, Government 
published rules under Section 21 of the liailway Act Ameud- 
inont Act (X\V of 1871), determining what kind of fences should 
bo deemed to bo suitable for tho exclusion of cattle 

No cvidouco was offered as to the state of the fence®, and the 
con\ iction proceeded solely on the confession of the prisoner that 
ho was tho owner of tho animal that had strayed upon the railwaj . 


Sbail u 
Churn 
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OBlttlNAI. PROSEOUTION. 


16P4 

Kovember, £' 
and 

December, C 


The High Court are of opinion th-vt the cou\ictiou cannot be 
sn'^tainej. Ho iiiles having been fnmed, up to the time of tho 
alleged offence, deteriuining the kind of fences lobe deeraeJ 
suitable for the purposes of the section, the state of tlio fences 
^\,as, m the particulai case, matter reqmringspecific proof Tho 
coiuiction must bo sot aside, and tho fine, if leued, refunded 
Ordered accordingly. 


Tlie Indian Law Reports, Vol, XVIII. (Madras) Series, 
Page 228 


APPELLATE CRIMINAL. 

Befoie Sir Arthur J. IT. CoUinb, JTf., Chief Justice, 
and Ml. Justice Parser. 
QUllDH.EMPliESS 

V. 

AUDI* 

Jiathcaija Act— Act IXo/lS^. Section l‘l'>—rermillt,ig u ctiUle 

ujioi* rt Halite ly — Jhscrction of \fagiglraie ^ 

Vi lion tljo on nor of cUtle wlucli hire betn alloTvctUo ‘■tny 
«a^, IS prc'eriilcd under Bailunj Act, IbtlO, Section (1) ']f,ui'ir 
tr-itc la bound toflsicrtnm ulictlicr tlic person di'^rged iro-i Inni'c 
Casi referred for tlio oiders of tho High Court hy d 
Acting District Mngistnto of JIahbar, under Critmuil 1 roc*. 
Code, Section 438. 

Tlio ciso ms stated as fullons — ^ ^ 

In C ilendir case No 20('!3 of lS9J,on tin file of 
Toi\n Sub-Magistrate, one M it ipanmbath Audi w is pro ^ 
under Clinso (I) of SeLtioii 125 of the Iiidiin Kail"”' 
cnuio his cow trcspis-edonthoMailras Uadicnl, t 

(*d with fences siiilaUo for tho oxtlusion of ( attic ■''* . 

cow belonging to the accused did fltra; on the raibrs' 
^Ingistrato acquitted tho ntcusod on tho ^ ,l rai 

nppomtod i pi rson to bo in charge of the cow, and 
owing to that ptts.oii's nogligonco that tho cow strirco 

• Cnmiud Rituiou Caie J«o *50 of 1*0* 
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CKn c (1) of Section 125 of the Act runs thus — “Iho o\\ncr 
“ or person m cliar^t of nnj enttle straying on a lailwsj jtrovul 
“ctl^ith fences suitablu for tlio oxclusioii of cvttlu shall be 
“ piiui«hed with fine ’ In the present a cow stia^ed on a 
railw »y properl} ftnced ytt nobodj was flood I submit tint if 
therailwa\ nithonties prosecute the own* i, the o?\nei must bo 
fined, no matter whethei lio had placed ati\hod} in charge of the 
cattle or uot lo support this new I would refer to claiise (2) 
of the same '■cctioii, which leasts it to the railu ay authorities 
to decide whether, in the case of caillo heing wilful)} drisenon 
an} railwa} , the poraou in clurge or the owner shall be {ninishcd 
In m\ opimou. Section 125 of the Act lei\es nothing to the 
discrelion of the JHgi tiate If an olTonct has boon comnuttecl, 
the M igistnto must hue tho peivoii pro«euitod, wlittlici lie bt 
Iho owner oi tho j or^on in that go of the cattle 

The (Joieriineiit J’/cud r and PhMjc Froscevtor (Jlr Foucll) 
for the Crown 

Jddcmes’t— Section 12-j, clause (1) of the Railwa} Act, makes 
punisl able tho ucgbgouco of tho owner or poison in chaigo of 
an} cattle which stra} upon the line '1 he section rocogiizestht 
obligation of the ow ner to prevent the cattle fi oin str lying, while 
at the 6 ime time it provides that the neghgonte of the person m 
charge may be putn hed Thcio is nothing in the clause to 
restrict the discretion of the Court in ascertaining upon whom 
the fault reall} hes and awarding the punishment accordingly 
'Ihc fcccond clause of the same section makes punishable wilful 
acts of dm mg or knowingly permitting cattle to ho upon a rail- 
wa} line, and froiides that,at the option of iho Railway Ad- 
ministration, the ow ner, instead of t)io person in charge, shall be 
pumslnbJe ibis proisjon is of » icjy penal character, and it 
removes the discretion as to tho person to be held liable to 
punishment from tho Couit to tho railway nuthoritios No sucli 
diecrction is gi\ cn to tho Railwai Administration when the sci ay 
mg of tl 0 ( attlo b is been through negligence There is nothing 
to restrict tho p wci and duty of the Magistrate to ascertain in 
hUcU cases whethei the person charged Jns himsolf been gndtv 
In tho caso referred, wo aie of opinion that the acquittal of 
the owner was correct 


Queen 
h, 1 res, 
u 

Audi 
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ORIMINAIi IBOSEOUTION. 


The Calcutta Weekly Notes, Vol. Xt Pago 585 

CRIMINAL REVISIONAL JURISDICTION 


Befme Mr. Tnsltce Stephen 

Ckimikal Role No 278 of 3DU7. 


1007 

April, 10 


BASzVNPA KOMAR BANLRJI, pETiriostr 

In ImnUaihiaya Act (J\ 0 / J8JK)) Seclwn 17 and rules tl crcmder—CnmiMl 
ofenees, if ere iled 


Ivcithcr Section i7 of Uie Railway, Act, nor the rules made Ij a Ka ! 
ay Company under tint Section create any cnmiinl ofTcncc 
1 lie section merely gives to the Company power to frame ruh* 
enforce them by imposing Cne^ on its own ofllcers 


Tula Mas n lulo granted by Harinoton and Cbipt, JJ , 'iff'**’' * 
the con\ iction of and sentence passed on tho Petitioiioi IjJ H 
Reid, Rsq.Sub divisional Magisliateof Ranecgioj, 011 
of Octobei 190o, wliith conviction and sentetico were coiifirto’^ 
on appeal by '\V. N Delevinonb, Esq , Sessions Jiidgu of 
wan, on tlio 30th of Decombor 1906 


'L he f icta of tho case material to this report arc as follow ' 
Tlio petiiioner and sever il other sen anti of tlio r I Ilnl"®'' 
Company at Asansol formed tiicmsoh es into a Union an 1 
nutted n memorial to tlio Agent of the Coinjntiy for the n'h‘ ^ 
of some guovances On the 3rd Soptoiuhcr 1900, no * 
li wing been received from the Agent, the Union ecntiitoIe,.'nin 
to the Agent leqnestmg him either to taho sympatlirtic 
or to accept the resignation of the petitioner and otlars 
offtet fiom the 5th idem On the oaoning of the Rh no 
having till then been reerned, tho petitioner who w-ns 
plojeo in the office of tho District Traffic Siipcnntciulpn‘ 
to Mr Roebo, tbo cbitf clerk of Iho office, and hnndt 1 
him the key«, nnd other things in Ins clargo 
accepted the key% professed regret at the pititionif* 
the office and g ivo him permission to go .^nbsiqnon^^f' 

7th Stpttmbor, tho joetitioner mbs jmt upon hn t^nl tor 
cominirtod breach of rnks Nos 2CJ and L’6 1 sai I *0 
Jated nnder Section t7 of the Bailnnjs Acl Ho 
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id sentenced to pay a fine of Rs 30 and to forfeit one month’s 
ty under role No. 269. Ho appealed to the Sessions Judge 
ho thought that in the absence of any anthontative mterpreta- 
jn of Section 47, he was bound to regard a breach of the rules 
I a cnmmal oSence and dismissed the appeal Hence this rule 

Hr A Ohaudhuri (with him Bahua 8ast Sekhar Basu and 
aresJi Chandra Sen Gupta) for the Petitioner 
The Judgment of the Court was as follows t — 

The petitioner m this case has been convicted of a breach of 
lie made under Section 47 of the Indian Railways Act of 1890 
‘d a rule has been granted on tho ground that the rules under 
hich the conviction was held are not the subject for a proceed- 
g m a Criminal Court It appears to me plain that such is the 
,se. 1 he various offences which ire created by the Act are 
entioned in Chap IN of the Act Any other offence created 
' the Act must be clearly expressed, and it seems clear beyond 
gnment that there are no words m Section 47 creating a 
mrma\ ofienco ai a\I On looking aV Vine tnles mafie unfier that 
ct It is fuitbei plain that it was neTer intended that those rules 
lould be enforced by penalty in Criminal Court Various fines 
‘e imposed for muconduct on the pirt of Railway servants, and 
loae fines arc made eiiforciblo by deductions from their pay 
bis is m accordance with sub-section (2) of Section 47 I have 
3 doubt tbat the intention of this section was to give the Rail- 
ay Company power to enforce rules of its own making by im- 
33ing fines on its own servants It was never intended that 
ection 47 or any rule made under that section should create any 
•irainal offence. 

The rule is, therefore, made absolute and the conviction and 
:der complained of arc set aside The fine if paid will be re* 
inded to the petitioner 
Rule made ahsolute 


Basanta 
Baoerji 
E I Rj- 


130 
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OBIUINAIi PROSECUTION 


1863 

Febroary, 3. 


The Madras High Court Reports, Vol. I. Page 193. 

ORIGINAL JURISDICTION. 

Before BcotJandf G. J. and BitfUston, J. 

THE QUEEN ov tde Pkosecotion of the 
Madras Railway Company, 


MALONT. 

THE QUEEN on tme Prosecution op tnb 
Madras Railway Company, 

V. 

JONES. 

Guard Drunk on Dt(ly—Jurt$diction 
The drunkenness of a guard or nnderguard in MlH 

tram or anj part thereof is an offence included in Section So o 
of 1862 . but the High Court has no jiinsdu tion to try a ^ 

mth such offence where be was reinoTed from Ins post at ® ^ v tm t' 
the local limits, althongh the tram tliereupon procce e 
Madras. ^ ^ 

Toe prisoner Malon^ w.is indicted under the 27th Section 
Indian Railw.'iy Act, and tried before Bitileston, » I 
the following caM) was staled 

" James Malony was tried before me at a Criminal ^ 
the High Court holden on tho 6th and four he, 

January 1863, upon an indictment which pt 1' 

the Ist January at Madras, being a servant of act-isH'’ 

way Company, was in a etito of intoricatiou " j,,g(]uty»* 

emplojed upon the Madras Railway in discharge o 
a guard in a passenger’s tram, snch duty being fte 

gent performance of which would bo hkol} t® 
safety of peroons travelling on sncli railway. ^ urnf'’ 
“It was proved that the prisoner was a guard * 
of tho Madras Railway Company, and that on t fu’"’ 

ho was tho head-guard in charge of a n 

Coimbatore to iladra«», that on the nrrisal 0 i f il**‘ 

Arkoimm .Tiinction-etation about C o’clock in t 0 or 
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day, tho prisoner was found in the brahe-van m a state of almost The 

helpless intoxication, that he was removed from tho train by the Qoeen 

Station Master, and detained at that station until the following Maionj, 
morning, another guard being sent in charge of the tram on its q Jeeo 

farther ]onrney to Madras v 

“It was also proved that the head-guard m charge has tho — 
general control of tho whole tram btirts it when everything is 
ready, and has charge of the front brake , and that serious acci- 
dents might result either from his not applying the brake when 
necessary or starting the tram before everything was ready 
“The Arkonam Junction-'^tation is not withm the local limits 
of the ordinary original jurisdiction of the High Court, and the 
pn-oaer was proved not to be an European, but nothing further 
was known by anj of the uitne^ises as to his birth or parentage 
“ He was committed for trial to the High Court by a Police 
Magistrate and Justice of tho Peace for tho town of ^Madras 
“ The jury found the prisoner guilty of tho offence charged , 
but upon reference to Act ZVIII ot 1854, Sections 27 and 80, 

Act XVIII of 1859, Sections I and 2, Act XYIII of 2802, 

Section 85, and to clauses 21 and 22 of tho Letters Patent con- 
stituting the High Court, I doubled whether I had jurisdiction 
to try the case, and reserved that question for the opinion of the 
High Court 

“In the meantime I ordered that the prisoner should be 
released on entering into bi3 own recognizance in Ps 500, with 
two sureties m the same amount, for his appearance on Srd 
February next to receive judgment if called upon ” 

In 2Vie Queen on the jiroseculion of the Madras Raihiay Com' 
jiany V Jones, Diitlesion, J, also stated a similar case, which 
irose out of an indictment under the 27th Section of the Indian 
Railway Act The prisoner here, one Jones, was tried before 
Ins Lordship at the first Criminal Sessions for 1863 It was 
proved that ho was an underguard in the service of the Madras 
Railway Company, and that on the Ist of January 1863 he was 
employed in that capacity on a passenger-tram from Coimbatore 
to Madras Upon tho arrival of tho tram at tho Arkonara 
Junction-station, about 6 o’clock p.m, he was drunk, violent and 
unsteady. To prevent his going on with the tram, ho was put 
in charge of a peon, but, as the tram was starting, he broke 
aw vv, jumped into it, and so was taken on to Madras Two of 
the pas-iengers who gave evidence of his intoxication at Arkonam 
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The 

Qaeen 

Malony 

The 

Queea 

Jones 


stated that when the tram reached the Perambore Station, tte 
prisoner assisted in givmg out the luggage, and then appeared 
to be steady and sober It was proved that the under guard Las 
charge of one of the brakes, and that, though the head guard is 
'inswerablo for starting the tram, he is obliged to depend upon 
his under-guard for ascertaining that everything is «eciirt m 
the part of the tram which is nuder the more immediate obsir 
vation of the latter It was also proved that serious accideats 
might result from the negligent performance of the under 
guard’s duties 

Jones was stated by one of the witnesses to be an East Indian 

and there was no other evidence of the prisoner’s parentage w 


place of hirth 

No Counsel appeared for either of the prisoners, and the Jnd ♦ 
ment of the Court was delivered by 

ScOTLAMi, C J— The Act No XVIII of 1802 nas passed for 
the further improvement of the administration of criminal 
by Bimphfymg and facilitating the mode of procedure, and 
object of the 35th Section la to remove doubts and incooiea 
ces as regards the exact loc'ility in which offences nllei® 
have occurred on a journey or voyage have been actiiallj’ c®® 
mitted or completed That Section enacts " If any person s 
be accused of anv offence alleged to have been committe o® ^ 
journey or on any voyago in Britisli India, such 
dealt with, tried and punished by any of Her Majestj s 
Courts of Judicature, if any part of the journey or voyage 
have been performed witbm the local limits of the juris ict'O 
such Court ” , .. 

The question uhich the Court has now to decide is 
the section clearly gives jurisdiction to the High 
and convict the parties charged m either of the cases j e< 
for consideration , and wo nro of opinion that tbo se<^ olal’# 
not admit properly of such a construction. It is not imp 
that the offence of drunkenness whilst on dot} vns no 
tho offences contemplated when the section was include 

general langmgi of the section is certainly flulhc'ont }. 

such offence Then the section applies if the on » 

tho per-^on is accused is “alleged to have 1^®®” 
journey or on any voyage” Now, tho words on a 
on any \oynge ” must, »o think, be rend as if tho 
boon whilst a journey orvoyage or any part of it 
formed by a ship or carriage, without particular re tf*- 
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terminas, and so read together with the langunge of the rest of 
the section, the proper construction and effect of the enactment 
i« that if a person is iccnsed of an offence committod whilst a 
jonrney or TOyige going on he mi) be tiied if any of that 
part of the journey or vovage dunng which tla offence of which 
the person accu«ed is alleged to tia\e been committed is within 
the local limits of the Courts jurisdiction Here the offence 
was committed by the party accused and was alleged to have 
been committed on the journey between Coimbatore and Arko- 
nam, and the one prisoner was actually detained at Arkonam 
and the other was put in charge of tho peon to prevent his going 
further on the journey, hot broke away and got into the tram m 
his then intoxicited state, so that it cannot, we think, be said 
that any part of the journe) on or during which this offence is 
alleged to have been committed by the accused was performed 
witbm the local limits of the Court’s jurisdiction The journey 
on which the offence is alleged to have been committed ended, so 
far as regards the party accused, and the offence, at Arkonam 

The very general torrrs of the section givo rise certainly to 
some doubts and difBcuIti, audtheronsiderationsof convenionce 
and inconvenience as regards the prosecntion of offences com* 
mittad on a j mrney, which have naturally occurred to us, do 
no*- 60 preponderate either waj , as to assist materially m its con* 
struction Bat looking to what must have been tho object and 
intention of the enactment and giving the ordinary moaning to 
the language of the section, we think our present construction is 
the proper and reasonable one 

The Court, therefore, we are of opinion, had no jurisdiction to 
tr) the offences charged in these cases, and the convictions must 
be quashed and the prisoners discharged 
Convictions quashed 


The 

Queen 

Mhlony, 

The 

Queen 
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payment of carifmg charges, irijJe the same offence **' 
committed by Abdulah at Karachi Counsel for the petitioifR 
contends that if Abdnlab is treated a<! a principal, he can o’' 
bo tried at Karachi, where it is contended, the offence of clr 
ing^ was according to the prosecution complete, but in mt i * 
of the interpretation of Section 415 of the Penal Code »-l 
Section 179 of the Criminal Proceduie Code, this inteniion^* 
no force 

Under Section 107 of the Penal Code each of the petito'' 
may be held to have abetted the acts of the other wliieli w 
tute cheating, and for this reason, and for those already rearJi’' 
the trial of the charges under the Penal Code may procffl' 
the Lahore Court, and I see no reason for holding ftat l’”' 
should not proceed m that Court 

As to the charges undei the Railways Act (IX of 1 
Ghulamah is uot a principal if Abdulali is not an 
agent, and counsel for the Crown does not suggest tlia^ 
latter IS innocent Cf FostZO Regina v Banneni^^ 

Taller, and Regina v BuU.O) In tho last case TisrAtjC 
and Andei =on, B , held that if the engraver of a plate wtct 
to bo used for purposes of forgery, acted innocently ^ 
employer was a principal while, if he acted inth ^ 
knowledge, ho was himself tho principal 

] 

Had Ghulamali been a principal m tho offence cobb^ ^ 
according to the pro«ccution at Karachi, under ScctioD 1 
the Railways Act, he may under Section 134 of tint 
at Lahoie, ^hero he was when tho prosecution was in^t' 
and even as an abetter by instigation he may be tried at 
where tlie abetment is alleged to Iiapo been comuiittod ® 
illustration (a) to Section 180 Act V 1898, but on tho ads' 
of Counsel for the Crown tint Abdulali was brougl’l 
Karachi to Lahore so’ely for tho purposes of this prosecc” ’ ^ 
residence being at Karachi, I cannot hold that Abdnlsl'^j, 
tried at Lahore under Section 134 For tho same res'^ 
Court has not jurisdiction under Section 185 of the j 
Cnmiual Procedure to decide by which Conrt the 
i%hich Abdulali has been charged under tho Rail*'®^ ^ 
shall be tried, Karachi, being outsido tho local junsd''^* 
this Court ^ 

(1) 2 SI C 300 (J) 1 Co* C 0 , 84 (1) I Co*, 0 C 
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dismiss tlie application so far as it conceina the offences Ghuhmali 
reed under the Penal Code, and the offence under the Rail « ^ 

e » Quceo 

Act against Ghulamili, and I set a«ido the proceedings Empress 
icst Abdulali under the Railwaje Act The record will be 
rned to the Magistrate 
Apphcalton dismissed in port 


In the High Court of Madras 

CRIMINAL APPEAL * 

Before illj Justice Subramama Iyer and 
iUV Jusltcd Miller. 

THE PUBLIC PROSECUTOR, AppELtANT 

t 

DOKAISAMMl UUDALT, Accdsed 

'miital Proeeiare CoJe (1893) Section Wl — Offence committed in one 
Diitnrt—Magiilrate of anclher iliifrwt Inal by—Not a mciterial 
, irregularity 

in ofTcnce craa committed within the jnrisdiction of the Snb diTtsional 
gKtrate of Ncga( alsm, but it nas tried b; the Magistrnte at Trichmo 
7 

7iU, that tlic proTisiofls of Section CTlof the Criminal Procedure 
de cored the irrcgnlaritj 

■•prAL under Section 417 of the Code of Criminal Procedure 
ainst the Judgment of acquittal passed on the accused m 
iminal Appeal Iso 3 of 1906 by the Sessions Court of Trj- 
inopoly (C ilendar Case No 7 of 1905 on the file of the 
?<?i=itant 1st Class Magistrate of Tnchinopoly) 

The Puhlie Prosecutor for tlio Appollant 
7v S GopaZnj of nam Aiynp for the Accused 
IDOUENT —The Public Prosecutor has argued tins ca«e on the 
oting that the offence was committed within the jurisdiction of 
e Sub-Divisioiuil Magistrate of Negapatam The question for 
ir (Icternnuation is whether the irregularity of tins trial by the 
ruhitiopoly JIagistrato is cured bj the provisions of Section 
31, Criminal Procedure Code The Sessions Judge has held 


131 


* Appeal No lS2ofI0W> 
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stated that when the tram reached the Perambore Stahon, tie 
prisoner assisted m giving out the luggage, and then appeired 
to be steady and sober It was proved that the under guard has 
oliarge of one of the brakes, and that, though the head guard n 
answerable for starting the train, he is obliged to depend upon 
his nnder-guard for ascertaining that everything is «eciire in 
the part of the tram which is under the more mimediate ohstr 
ration of the latter It was also proved that serious accidenW 
might result from the negligent performance of the u^de^ 
guaid’s duties 

Jones was stated by one of the witnesses to be an East Ind/in 
and there was no other evidence of the pnsoner’s parentage oi 
place of birth 

No Counsel appeared for either of the prisoners, and the Jud, 
inent of the Court was delivered by 

SoOTLii. 1 ), C J— ThoAct No XVIII of 1802 
the farther improTenterti of tbeodio!otstrst}ps of cnmioal 
by simplifying and facilitating the mode of procedure, and 
object of the 35th Section is to remove doubts and inconieo’eB^ 
ces as regards tho exact locality m which offences idieg® 
have occurred on a journey or voyage have been nclually coo 
muted or completed Ihat Section enacts "If any person « 
be accused of any offence alleged to have been committe 
journey or on any voyage in British India, such person oaf ^ 
dealt with, tried and punished by any of Her Majest} s 
Courts of Judicature, if any part of the journey or vojage 
have been performed within the local limits of the juris ic 
such Court ” 

The question which the Court has now to decide is ^ J 
the section clearly gives junsdicttou to the High Cotif 
and convict the parlies charged in either of the ^ j et 
for consideration, and wo arc of opinion that 
not admit properly of such a construction. It is not imp 
that the offence of drunkonness whilst on dntj ^ ^ 

the offences contemplated when the section was joclud'* 

gonornl laiiginge of the section is certainly 
such offence Then the section applioi if tho ^ 

tho per'-on is accused is "alleged to have -r er 

journey or on any voyage” Now, tho words ' gl,iJ 

on any i oj age ” irinst, wo think, ho F'" 

been whilst a journey or vojogo or any part of it »* jVj 

forratJ by a ship or carriage, without particular ro cfc 
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rmiDQS, and so read together vfith the luiguntje of the rest of The 
le section, the proper construction ind effect of the enactment 

that if a person is accused of an offence conimittod whilst a Mulony, 
lUrney or voyage ts going on ho may bo tiled it any of that (^eea 
irt of the ]ourney or vo\ age during which the offence of which v 

le person accused is alleged to have been committed 13 within 

le lo^al limits of the Court s jurisdiction Here the offence 
as committed by the party accused and was alleged to have 
?en committed on the journey between Coimbatore and Arko- 
im, and the one prisoner was actnally detained nt Arkonam 
nd the other was put in charge of the peon to prevent his going 
irther on the journey, but broke awiy and got into tlie tram m 
13 then mtozicited state, so that it cannot, we think, be said 
lat any part of the journey on or during which tbl^ offence is 
Jeged to have been committed by the accused was performed 
ithm the local limits of the Court’s jurisdiction The journey 
a which the offence is alleged to have been committed ended, so 
IT as regards the party accused, end the offence, at Arkonam 

The very general terms of the section give rise certainly to 
)me doubts and difHculti, audtlio ronsiderations of convenience 
ud inconvenience as regards the prosecution of offences com* 
utted on a j nrney, which have naturally occurred to us, do 
ot so preponderate either way, as to assist materially in its con- 
truction But looking to what must have been the object and 
itcntion of tho enactment aud giving the ordinary meaning to 
le language of the section, we think our present construction is 
1© proper and reasonable one 

The Court, therefore, we are of opinion, had no jurisdiction to 
ry the offences charged in these cases, and the convictions must 
e quashed and the prisoners discharged 
Convictions gnashed 
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CRIMINAL PROSEOUTION. 


In the Chief Court of the Punjab. 

Before Mr. Justice Betd, 

GH17I»AM ALI AKD A^01BFR (AcCaSSO), pBTITIO**EEi 


1800 
Dec 11 


QUEEN EMPRESS, Ruspowps^r 

Case No 1011 op 1890. 

Cheahfig— Indian Penal Oodc, Seciton ■ilB—Ahetment^Indfan 

Section 107 — Fol$e desenplton of good»-~Indian Railnay* Act, ® 
18®0, Section It)?— — Crtnmal Procedure Code, Section* 
180 anti Indian Path aye Act, Section 131 
ALduUli sent certain goods b> Railway from Kanclu to 
Lahore Under instructions leceired from the latter, AhdiOsh * 
described the goods with a view to ev&de payment of the 
charge doe to the Hallway Admmietntion and to dcfrsmltlicin 
prosecution it was alleged that Gulamali always charged Abda a i 
the frcigiit of the goods sent to Lahore, nnd in one instance Cn *rYa,o 
the freight sc Lahore and Abdulali paid in other instanees 
were charged for cheating under Section 41 & of the Indian Fens * 
Section 107 of the Indian Baiiwajs Act I\ of 1890 Ihe **°*VfhcitirS 
as to the place of their trial Held, (!) tint as to the offeoco oI c 
both the accused might be tried under Section 179 of the 
dure Codo at Lahore, the head quarters nf the Railway, U) t 
Section 107 of the Penal Code each of the scensed might 
abutted the acts of the other which coostitntcd cheating an 
might proceed m Lahore Court , (3) that the offence of cheating w 
inifted by Qalamali nt Inhorc and by ihrlulsh nt Karachi *. 
that, as reg irds the alleged offence under Section 107 of the 
Uulamali might be tried nt Lahore und^r Section 1 17 of th® ' Yotl** 
or under Section 180 Illustration (o) of the Criminal I’roeei 
that Abdiilali who had heen taktn to Lahore m connection wi 
could not be tried there ^ 

I’lTiTioN for reriston of the order of A Jf- Srow, 
Magistrate, 1st ola«s, Lilioro, dotod 3rcl July IS99 


Grey , — for Petitioners. 

Pohmgon , — Got eminent Adtocato, for Respondent 


Tho Judgmont of the Icamod Judge "*>3 foUo’*' ^ 

Reip, .7. — ^Tlio else for tlio prosecution is tli'it 
Lihoro, Wrote to Abilulali nt Knricln, mstniclu^ 
certain goods from Knrachi to Lahore by the * o 



JCEISDIOTION of courts^ — OHEATINO. 


1030 


Railway under false descriptions, with the object of inducing the 
Railway Admmistiation to carry tbo goods to, and to deliver 
them at, Lahore, at a lower rate than would have been charged 
had the goods been correctly described, and that Ghulamali 
took deliver} at Lahore of goods sent by Abdulali trom Karachi 
in consequence of these instructions without paying the difference 
between the rate charged and the coirect rate and thereby de 
franded the Railway Administration of the amount by wLilIi the 
correct rate exceeded the rate charged Part of the case for the 
prosecution is that Ghulamali always charged Abdulali with 
freight of the goods despatched to Lahore, and it is admitted 
that m at lea'st one instance freight on the goods consigned was 
paid by Ghulamah at Lahore, while in other instances it was 
paid h} Abdulali at Karachi 

The question for consideration is whether, under these circum- 
stances, Ghulamali and Abdulali, or either of them can be 
tned at Lahore, for offences under the Railways Act and for 
cheating or abetment thereof 

The authorities relied on by Counsel for the Crown and for 
the petitioners, respectively, are Queen Empress v Obrien, (0 
and in tlie matter of Euhtiranund Das v Bhaghut Pernt (£) 

'Ihe latter authority is only quoted in support of the conten- 
tion that Section 182 of th© Code of Criminal Procedure is 
inapplicable, and need not be considered iii my view of the law, 
applicable to the charges under the Penal Code 

The offence of cheating as defined in Section 415 of the Penal 
Code, comprises the causing or the likelihood of causing, damage 
in propertj to the person deceived, and the Allahabad case 
cited IS anthont} for holding that Section 179 of the Code of 
Criminal Piocedure confeis on the Lahore Court jurisdiction, by 
reason of the loss m freight being caused to the Railwav 
Administration at Lahore, where its bead-quarters are 

In tins MOW of the law both Ghulamali and Abdulali can be 
tried It Lahore Apart from this, the oCence of cheating if the 
facts allege I ly the prosecution be established, about winch I 
offer no opinion, was committed by Ghulamali at Lahore, where 
the Rniway Administration was induced by his dishonest 
conceiluiont of the fict that the goods consigned had been 
misdo'cribed to deliver the same to him without receiving full 


Gbulantali 

Qneca 

Empress 


(1) I L E. 19 All 3 


(2J I L 16 CaL 637 
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payment of canymg charges, while the same offence ivat 
committed by Abdnlah at Karachi Counsel for the petitioners 
contends that if Abdnlab is treated oo a principal, he cm onlv 
be tried at Karachi, where it is contended, the offence of cheat 
mg was according to the prosecution complete, but in mv view 
of the interpretation of Section 415 of the Penal CoJo and 
Section 179 of the Criminal Proceduie Code, this intention has 
no force 

Under Seotion 107 of the Penal Code each of the petitioners 
may bo beld to hare abetted the acts of the other winch con'ti 
tuto cheating, and for this reason, and for those already recorded, 
the trial of the charges under the Penal Code may proccedia 
the Lahore Court, and 1 see no reason for holding tl at the/ 
^ihonld not proceed in that Court 

As to the charges under tho Paiiways Act (I''^ of 
Gbulamali is not a principal if Abdulali is not an innoewl 
agent, and counsel for the Crown does not suggest that the 
latter IS innocent Of Fo9l }t$gina -v PaniienfU ^ 
VclUr,{A ai\d Regina v Sull&) In tho last case IiNWt, C 
and ANDEn«oN, B , hold that if tho engraver of a plate intcnde 
to be used foi purposes of forgery, acted mnocentl/, h* 
employer was a principal while, if he acted with 
knowledge, ho was himself tho pnocipal 

Ilad Ghulamali been a pnacipal m the offence comm 
according to the prosecution at Karachi, under Section 10/ 
the Hallways Act, ho may under Section 131 of tint Act, be tn 
at Lahore, nhere he was when the prosecution «na ni®ti •> ' 

and even as an abetter by instigation ho ma/ bo tried at 
where tho abetment is alleged to hare been comimti^k ^ 
illustration (a) to Section 180 Act V 1808, hut on 
of Counsel for tho Crown tint Abdulah was brong 
Karachi to Lahore so'ely for tho purposes of this prpscc°^''’° ^ 
residence being at Karachi, I cannot hold that Abdnh ■ ^ 

tried at Lahore under Section 13i For tho same 
Court has not junedtclton under Section I8a of *1 •' j, 

Criminal Procedure to decide by which Court tlic j 

wliicli Abdulah has been charged und^r tho of 

shall bo tried, Karachi, being outside the local ' 
this Court. — 

(1)2JICC,300 (Q»Co*CC,8t. (3)100*0*^*^ 
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I Ji'miss the ippliCTtion so fii as it concoins the offences 
charged under the Peml Code, 'ind the offence under the Jtail 
ivay Act against Ghulimali, and 1 set naide the pioceedings 
against Ahdulali under the llailwa^s Act The record will be 
returned to the ilagistrate 

Application dismissed in fart 

In the High Court of Madras 

CRIMINAL APPEAL * 

Before Mr Jvshce Subramanta Iyer and 
Mr Justice Miller 

THE PUBLIC PUOSnCUaOR, Appellant 

t 

DORAISA^UIY MUDALI, Accused 
Cnmxnal Proeeiufe Code (18£^S) Stchon IZl— Offence eommiHed i» one 
Diilnet—llagietrate of anolttr D tinet Inal by— Not a material 
irregularity 

.An offence woe eommitled ^ ithin the jurndiction of the Snb diTisioiial 
Magistrate of Negaf alam but ifc was tried by the Magistrate at Tnchino 
poly 

Sell that tie provisions of Section &Uof the Criminal Procedure 
Code cured the irregularity 

Applal nnder Section 417 of the Code of Cnuunal Procedure 
ugainst the Judgment of -icquittil pnsstd on the accused in 
Criminal Appeal Iso 3 of 1906 the Sessions Court of Tn- 
tliinopoly (C ilendar Case No 7 of 1905 on the file of the 
Assistant 1st Class Magistrate of Tiicinnopolj) 

TJte Puhlic Prosecutor fox the Appellant 
K S Gopalaralnam Aiyar for the Accused 
JonaMENT —The Public Prosecutor has argued this ca«o on the 
footing that the offence was committed Tvithm the jurisdiction of 
the Sub.Divisionul Magistrate of Negapatam The question for 
our deteriDination is whether the irregnlnritj of tins trial by the 
Trichinopoly Magistrate is cured bj the provisions of Section 
531, Criminal Procedme Code Tlie Sessions Judge has held 

* Appeal No 182ofl90(> 

131 
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The Public that tbo section eo^e^s only cases where the ofTence committed 
ro^p tt o jurisdiction of a Court is tried b} that Court ont lie 

the limits of the local area of xta jurisdiction e aro unable fe 

see anything in the language of Section 531 to confine it 

operation to that limited class of cases Stress has been laid on 
behalf of the accused, upon the language of Sections 177, 17^, ISO 
181 and 183, Criminal Procedure Code llieso sections no 
doubt define the Courts which ordinanlj have jurisdiction to try 
offences They should, howeaer, be read with Section 531 and 
the manifest intention of tint section is to provide ognnst tie 
contingency of a finding, sentence or order regularly byn 
Court m the case of an offence cororaitted outside its local area 
being sot aside when no failure of justice has tahen place 
The authorities to which onr attention was drawn bj 
Public Prosecutor are dearly in favor of this mow 0 C''’* ^ 
l\ran (t) was a case under the Code of 1872 There it 
sumed that a trial bj a Court of an offence over which it I’"' 
local jurisdiction and which was comniitted inthm tie 
jurisdiction of another Court within the same pronnee 
be austuiued under section 73 of that Codo 

Bapu Daldt \ Qucen,i^) proceeds upon the same pnBunir|^^ 

In Queen Fmiresa a Ahh J?cddt,{3) and Ear/au /Tudi ^ ' 
jierof,W it was held that a coinnnltal by a Jhgistw ® 
having local jurisdiction to commit was within Section 
Q[tecn EmprC'ts v. Ingle, i^) is to tho aamo effect Tlie^ ^ 
tation expressed m that case by the learnod Judg® 
pareotly due to this perception of the possibility o a 
of justice in the event of a conviction ^ 

TtVo are thoretoro unable to agree with the view of ^ j 
Judge Wo set aside liia ordoi quashing the 
direct that tho appeal ho restored to the file an 
according to law 

,le^uit(n! set ande 


U) isu L 1 ,Arr •« {-) I (s) 

(r) 1 L 11 , 20 Mod MO (6; 1 L R , 16 n » 


,L.n 
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In tbe Chief Court of the Punjab. 

CEBIINAL APPKLLATE 

Before Mr. Justice Stogdon and Mr Jushce Chatterjee 
QUEEN EMPJtE;^S, AprKiiANT, 


ZAHARIA A^D Akotiieb (AcetflED), IlESPONnii.NTS 
Case No 138 ot 1898 

Ofef of hrtbe to a Ilaili''ay tercant~PubItc Senanl — SeeUon 161, Clause* 
2 and 3 J»K?ian Penal CoIe~Itatti’-ai/ Ael, IX of 18*^0, Seeito>^ 137 

\ Cluef Gcod^ Clerk «aspected certain trau4l» m tbo Goods ofllco and 
made areport of the «ame to his supcrioi oITtccr Ho was shortly after 
transferred to another ^station and made further reports bearing; upon 
the aabject He was depated to assist the Tolice m their iuTestig.itioD 
The Police accompanied by him went to tbe shop of the accused and 
seized their account books 1 he accused offered a bribe of Rs £00 to 
tbe Goods Clerk to close the enquiry and to return the books unchecked 
The accused were nrreste 1 by the Police wliile in the act of handing a 
moiet} of the money and taken to the District Magistrate The Magis 
trate tned the accused under Section ICIAIO far offciing bribe to a 
public serrant and seiitemod them to three months rigorous imprison* 
ment and Rs 100 fine each 

On appeal the Sessions Jud,,e held tho Goods Clerk was not a Railway 
seiTaut.as defined in seitioH 3 (7) of the Indian Railways Act, 1\ of 1890, 
and was not therefore a public servant under Ch ipcer 1\ of the Indian 
Penal Code He therefore reversed tho conviction of the necu‘*ed and 
acquitted them 

On further appeal to the Chief Court by tho Crown to set Q«ide the 
ac^iafitals. 

Held that the District 'Mn^'istrate was wrong m haimg charged the 
accused nnder the Second Clause of Section 161 Indian Penal Code, m 
nsmuch as the Goods Clerk was not in the discharge of I is functions 
and could not show an) favour and that the accused should bare been 
charged nnder the Third Clsiiso of the Section, as the Goods Clerk was in 
a position to report to tho Police stating that thero was notliiiig iIi<!clo«ed 
in the accQ<ied s books on comparison with the Railway records and thus 
help tho accused in getting tho cn«o di«Dii««cd and the books returned 

Hell, also tint tho Goods Clork wna n Railway vervant nnder Section 
1 S 7 of the Indian Railways Act 1\. of IS**© and mas a public servant for 
the purposes of Chapter I\ of tho Inlian Penal Code, inns much as he was 


I89S 
Hay, 8 
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The pQbl 0 that tho section co\ era only coses xv here the offence committed 
Prosecutor -jurisdiction of a Court is tried bj that Court outside 

Dors sawn y the limits of the local area of its ]misdiction We are unable to 

see anything in the language of Section 531 to confine it’ 

operation to that lunited class of c-ises Stress has been laid on 
bebalf of tbo accused, upon the langingo of Sections 177, 179 ISO 
181 and 183, Criminal Procelure Code fflteso sections no 
doubt define the Cooits winch ordinarily have jurisdiction to Irr 
offences Tliey sliould, however, be read nith Section 531 and 
the raauifest intention of tint section is to provide against the 
contingency of a finding, sentence or order regularly parsed 
Court in the case of an offonco committed outside its local arei 
being set iside when no failure of justice has tahen place 
The authorities to which our attention was drawn byte 
Public Prosecutor are clearly in favor of this view Q 
l^kran (t) was a case under tho Code of 1872 There it '^®***^ 
sumed that a tri il by a Court of an offence over which it 
local jurisdiction and which was committed 'ntbm tie 
jurisdiction of another Court within the same province 
be sustaiuod under section 73 of that Code 

Bajtn Daldi % Qite«n,(2) proceeds upon the sameircsimpt 
In Queen Emiress \ Ahlt and Rnyan hulti r 

peror,(*) it was held that a committal by a Jlig»st» 0 
having local jurisdiction to commit was withm Section ^ 

ff I Tie 

Queen Empress v Ingle,{^) is to the samo ellect 
tation expressed m that case by the learned Judge 
parontly due to this perception of the possibility o n 
of justico in tbo event of a conviction 

"Wo aro tlioreforo unable to agree with the view of the ^ ^ ^ 
Judge 0 set nsulo Ins order (pinshing the ,jJ of 

direct that tho appeal ho restored to tin. file nn 
according to law 

Acjuittal set aside 


(1) 13 n I II, App 4 (.) ] L. n 

(4) 1 L I , 20 u«d MO 


6 3U1 -0 (3) t 

C5J I L n.loP * • 
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Queen 


in the service it the time the bnbe was ottereJ although he was en'ploj 
ed tempoiarilj on other dntjr 

Under tlie circumstances tbe acgniltal was sot aside and tie cenM^ 
tion by the lligistmte was restored 

Appeai from tho order of S Clifford, Esq , Sessions In 
Delhi, dated 30tli October 18C7. 

Sinclair, Government Advocate, for Appellant 
ilfadan Gopani, for llespondcnt 
Tne JoDOMEvr of the Court waa delistrcd by CnAiTErJEE, J 
The case for the prosecution is briefly as follows ~Alr 
was the Chief Goods Clerk of the Last Indian Ilmlwaynttc 
Delhi Station He suspected certain fi anils in the Goods 
and made a report to that effeefc to his superiors ® 
shortlj aftei traosfericd to I’lindla, where 
leporfc, and was then deputed to n'^sistm the di 
cntiou of the culprits 'llioproceediug's hefranwitharcpo^ f 

Titzpatnck, Inspector of Govoriunoiit Umltvoj PohcCf a 

stance of tbe District TralTic Snperinfendent, Im’ /if 

cognizance was taken of the case by the District ,j{ , 

Delhi, and the iiiattei lefcnod for mqinr) to the o ^ 

was on nth June 1897 On the «anie th) "Mr 

paniod by Iho Police, went to the ‘‘hop of Chnni aw 

whore they eeued the shop books 'iho accu c 

then made an offer to Mr Harri" to close the inqn 

very night d8rinit«*ly offered Rs 'lOO for the ssmo 

tho return of tbo books On the to 

accused repeated tlio off* i m thi*- "»} Dial 3 - 

paid down, and Rs 2’>0 on tbo return of the book^^^ ^ ^ 

■\Ir Hams, who was nil nloiig hi cominnuicalion o-J 

contri\cd to haao witnis^cs to ovcrheir tie c '' 

asked the accused to bring tli« nionej n,i,ni: d 

arrested by tbo Volico while in tbo act < 

Harris, and taken to tbo District ^[^gl3trlte f 

Tlie above facts hnve been held to he ont lol/I*' 

Magistrate who con\jcted tho accused iniiir n ^rf 

niid Roiitonied thorn to thrte months n „ naK* 

Us 100 fiiu »ad. He appcirs thr' 

teiid(d that Mr Hams should show tbim t'* ^(«3r ’ ^ 

for inthcd.-chvrgt.fhis ofli ml fnncKons a- 

thcrofon, as n public «errant*-ft niittor cwiri^ } j{r ^ 

Clause of bcction Id cf tho Tntlnu fkao 
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opinion that Jlr Harris m the di«:charge of Ins new functions 
continued to be such sernnt, tliongh he was not doing Ins pro- 
per work There was also a charge nnder Section 214 of the 
Indian Penal Code, but the District Magistrate acquitted the 
accused of it, and there is no appeal on that question 

On appeal the Sessions Judge held, that Jlr Hams, while 
employed to help the Police in the piosecution or in the inquiry 
relating to the frauds in the Goods Office, was not a Railway 
*-erTant as defined in Section 3 (7) of the Railway let, 1890, and 
was therefore not a public scr\ ant ft r the pui poses of Chapter 
IX, of the Indian Penal Code He, accordiugl}, reversed the 
conviction, and acquitted the accused From tins acquittal the 
piosent appeal has been lodged by the Ciown 

In our opinion the District Magistrate appears to be wrong 
in thinking that the offence is covered bj the Second Clause of 
of Section 161, Indian Penal Code As i matter of fact, Mr. 
Hams had at the time no official functi ns ui the discharge of 
which he could have shown the favoui, id consideration of which 
the bribe was offered Ho might possibly have done so, had he 
continued in his origiual post, and the case had not gone to 
Court, by hushing up the inquiry, oi bj repoiting to his su- 
periors that the books of the Railway disclosed no fraud But 
at the moment the bribe was offered, the inquiry was a criminal 
one in the hands of the Police by order of a Magistrate, and it 
was not possible for Jlr Harris to do the accused tlie required 
favour in the discharge of his official functions, and the accused 
cannot be assumed to liav o offered a bribe for an obviously im 
possible consideration Mr Ilorris woe not authorized by law 
or by his superiors to drop the piosecution, or to return the 
books of the accused, if ho thought proper llie whole mattoi 
was in the hinds of the Distiict Magistrate and the Police. 

It appeals to us, howei oi, that the facts of the case, if esta- 
blished, arc coveied by tlio'lhird Cliuse of Section 161 The 
accused thought Mr Hams alone possessed the technical know- 
ledge necessary to bung home the suspected fiaud to them from 
the records of tlio Goods Office of Delhi, and this appears to bo 
practicallj the case If ho represeuted to the Police that there 
w as nothing di-'Closed in the accused’s books, on comparison with 
tho Railwaj records, to prove anj thing against them, he would 
probably succeed m persuading them to make a re[ ort to that 
oITtct to tho Jlagistrate under Section 202 of the Criminal 


Qaeen 

Empress 

Zabana 
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Qaeen 

Ftnprees 

Zshana 


Procedure Code, ind to get the case disniis«e(l and tlic bools 
returned This ^'^ns the sor\xco xvhichilr Harris could do to tbe 
icciised, and the Police Inspector in charge of the inqnirVTfaa 
uudoubtedlj* a public sera ant acting as such The words of tip 
clause appeal clearly to admit of this construction, and toiiicIaJo 
a service of the nature moiihoned aboi e Avitliin its scope Q 'f” 
\ KaJvcharan SerishladarO) is a caso in point JJlu^tratjoD (r} 
which IS probably meant to exemplify an olTenco falliD^' under 
the clatffo, is not qmto opposite to the present ca«o, but it h ol 
course not exhaustive 


The question, then, is whether Jlr Hams w as a public serraai 
while looking after tlie investigation It is admitted ly 
Sessions Judge that ho was a Hadway servant nithin tb 
meaning of Section 3 (7j of the Railway Act, ns he is clearlj 
employed by a Riilwa^ Administration in connection whl tb" 
service of a Railway t laiise (2) defines a Raihvai, wbif 
includes, para (c), all oOiccs Ac , constriictoil for f «rj osOiof rr 
in couiicclioti with, a lailway A Goods Clerk is clc'iry* 
P ulwaj scivant, mid under Section 137 of the Ad, Sub ^ 
(1), 13 a public servant also for |fiirpoee3 of Chapter o 

fndcin penal Code Vssumtng that tlio work on uhicli Sfr 

was otnploi od at the tune tl t bribe was offered to ]ii‘» 
etnploynieiit in connection with the service of a Railn'iji ‘ 
on tint account ceaso to be a Bulwuy sonant or a 
eor\ant^ The ofFtneo iiiaj bo committed by, or 
one who is I ot cVen a public servant, w, one exp ctinfe ^ 
such The section doe^ not appeirto contemplate ^ ^ 

tune of the bi ibo taking the accused person should be 
discharging functions winch constituto him a j r 

It IS Mifliciint if 1 0 18 o public servant, nnd 1 is act i 
Olio of the three cliusts specified m the section ^ 

cthcrnise, tho 'Miinsilf in illustration fa) might 
impnnitj if ho h ipj oiicd to bo on Ictvvo when ho tc^ _ 

Hr Harris 1 nd not scurcd lnsconiuctioii "Jh the ai 
ho "ns slill a Goods Clerk, though at tho n a 

temper iril^ deputed ti do difft rent work ® 
that R ulway her\nnt- prop* r, as long ns the} do no r ^ 

such continoe to I pul lie servants for purj*o«i‘’ P 

Indian Ponol 0 di, whatoxir functions tiny ^ '* 

«hsc] argil g at t! i turn tin. off iice by, or lU ri*P'< 
coiiuniite I - — — 


(I) 3W lUCr 10 
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The learned Sessions Judge’s view is based exclusively on the 
nature of Mr Harris’ service at the time the bribe was offered, 
and has no reference to the nature of the act he va': expected 
to perforin in consideiation of it AVe are of opinion that this 
view IS erroneous The acqniU.al must thotefoio be sot aside 
The Sessions Judge has come to no finding on the evidence, 
as he held the prosecution to be legally unsustainable We 
have gone through the record, and are of opinion that the facts 
found by the District Jlagistrate are established by the evidence 
There is no reason to disbelitve the statements of the witnesses, 
and the fact that Bs 250 wore actually seized, and wore 
produced in Court, affords the strongest conoboration of their 
testimony. It is impossible to believe that the case was con- 
cocted against the accused m this form. The plea of the accused 
Zaliaria that Mr Harris, in consequence of his imperfect 
acquaintance with Urdu, misunderstood the accused’s overtures 
cannot be accepted. Such a misnnderstanding was practically 
impossible, and the payment of the money is not rationally 
accounted for in the story told by the accused There are two 
witnesses, vU , Laobraan Singli and Say ad »d*ihn to two ot the 
interviews, and there is no possibility of their having misunder- 
stood the character of tho accused’s <»fftr 'I he dental of 
Jogdbian of all complicity in the offence is not worth considera^ 
tion We therefore restore tho conviction 

As regards the sentence, the accused were two days in Jail, 
and we consider it unnecessary to send them bach to it But 
the fine must be a substantial one, so as to be felt by the persons 
at whose instance the accused presmnablv comnuttid the offence 
We accept the appeal reverse the ac<nutta! of the accused, 
and convict them under Section I6I/Ilb, Iiidi in Penal Code, and 
sentence them to two days’ rigorous imprisonment (which they 
have already undergone) and Rs 200 fine each, with three 
months’ rigorous imprisonment m case of default of payment 
Appeal alloited. 


Erapresfl 

Zabaria 
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1903 

DoLeml eii 


The Indian Law Reports, Vol. XXX i Bombay) Series, 
Page 348. 

CRIMINAL REVISION. 

Before Sir Latnence Jenkins, K.O.I.E., Chief Jmliee, 
and J/r. Justice Russell. 

EMPi:UOR 

V. 

HUSSEIN’ NOOR MAHOMED A^D otiins* 
liomhay Preienlion of Q<mhlni$ AcHHom Ad IV of \PS7) Steiion R 
6 Gambhug tn a rnth ay carnaye—fli rough tpecial irain^PuMi- jUif 
■^tiaiUray track— 'I ubltc fiat ivg no right of aeet$% tzcspt pasfcnjtn 
'I he accuseJ were cooTictcd under Section 12 of the Ilorobnj’ rrcrati s 
of Gambling Act (Rom Act IV of 18S7) ai persons foimA ptspoS ^ ' 
mnnej m a railw ay carnage foi tning part of a through special tram n-s 
lung botwcon Poona and llorabay, while the tram sfop|cd for erpis* 
puppo«ea only at the Rctersing Station (on the Roro Gimiits brtirfe'' 
K'arjat and KhandnU Stations) of the Great Indian rcmasitla Jlulwar. 

Held, roTOraing the connclion. that a roijivay carriage formin.’ part 

1 through special tram is not a public place under Scctica 12 ff 
Roml^ Prercntion of Oambling Act (Bom Act IV of l&«r) 


• Crnnfnsl ApphcHtmn f«r Itertgion No 217 of 1903 
(l) Section 12 ef tfto Comtoy rrcioiitifn o/Oarntliny *ft (fP */ " 

12 A Police ofl.eer may npprol.end wUhont nnrrant- 
(a) any person fonm! | laying for money or otler Tslualle llirp 
(lie» cunnters or other iimtiomentB of gaming niril In playin? aar gs"'" 
in? a game of latre skill, jn any pabllc street, place of thnruughfsm 
(1) snr person loutog any hlrdsorammali to figUlo any 
nr (I oron^lifaro 

(e) any perHon (li< ro present aiding nn I abetting s ich J o* be f ^ ^ 

and antnisU 

Any sneh pers m 113)1 on cunrictioi^ bo punlsheil with fine nbl >’ 
to fifty rnpee* or with iinpneonment which may ertci <1 to one west*’ 

Any ioeh Poliie < Picer may aefte atl birls and arlmsls sr<3 i’'i*rB® 
gaming fonnd In such public strwt, |>ice or ifcroughfam of 
those whom he shall so arrest, and the Jfantrsts may, 
offend r. order soth loMromenfs tnie forthwith de.troyrd •"'5 * 

amtnali to be »old and the | roeeeds forfeited 
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Per Jeskins C J — ThcA^ord ’place [in Section 12 of t} o Bombay 
Prevention of Gamblinc Act (Bom Act IV of 1887)] I think qualified 
by the word “ public and haiing repaid to it^ content a' d itu position 
in that context, it muit, m mj opinion mean a ptaco of the same general 
character as a road or Otorotigl fare 1 am unable to regard tl e railway 
carnage lu which the accused weie bs possessing si ch characteristics 
of or bearing such a general resemllance to b street or tl oroiighfare as 
to justify us in holding that it was a public place mthni the nieiumg of 
bection 12 of the Act, with which alone ne are coi ccined 


Emperor 

HussHin Noor 
Mahomed 


Per Russell, J — The adjective ‘public [m Section 12 of the Bombay 
Prevention of Gambling Act (Bom Act IV if 1887)] applies to all the 
three nonns street, place or thoroughfare and it is clear that the railway 
line certainly cannot be described as a public street or thoroughfare 
inasmnch as it is not and cannot be u«ed by the public in the «ame way 
as they are in the habit of using ‘public street and tl oronghfares 

Ceuitnal application ior revision ol conaittions Tnd sentences 
recorded by K V JosBi, First class Magisiiate of Mnval at 
Vadgaon in tbe Poona District, in Cnsc No 221 of 1905 
On tbe 2nd September 1905 the accused were travelling in a 
Second Class Railway carnage of a tliroiigli special tram running 
from Poona to Bombay The trim ran direct to Bombay and 
took no passengers at any intei mediate stations between Poona 
and Bombay During the season of tlio rices it Poona, the 
G-reat Indian Peninsula Railnaj Cooipiny started such tiuins 
from Bombay to Poona if a enfllcicnt number of passengers 
offered beforebaud to travel by tlicm The tram in winch the 
accused were travelling stopped foi the purposes of the engine 
only at the Reversing station m the Bore Ghaiits between Raijat 
and Khandala Stations and while tins trim was standing the 
police raided the carnage m ninth the accused weie tiavelling 
and found them sitting round a picct of cl th beaiiug vaiious 
devices thereon as heart, anchor, ciown, Ac, and engaged in 
what IS known as the heart, anchor and crown game with dice 
and money It was a game of chanco and iiot a game of skill 
The accused were thereupon arrested and tried by the First 
Class Magistrate of llaval lu tlio Poona District The Magis- 
trate found that the place where the accused were playing was a 
“ public place ” within the meaning of Section 12 of tliL Bombay 
Preiention of Gambling Act (Boin Act IV of 1887) and on tbe 
5th October 1905 convicted and aeuttneed accused Jvo 8 to 
rigorous luipnsoument for one in nth Iccauvc lie w ts considered 
to be the iing-leader and tiCLUved Nts 1— b to pay a hue 
of Rs 40 each Accu&eil No 7 was ntqnitttd ihe following 
132 
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Fmporor ^ro the rc^sous given by the Mngistrato for holding tint fie 
IlncseTn ^oor which tho iccnsed were travelling wis a “pnb'c 

llaLomod pHce ” — 

The accused are raid to have been found gambling in a railway earns •<' 
of tho rare sj ecial second class srhich ran • • from Poona to Hon h r 
'Iho question for determination is Ihoreforc whether such a cirnap comes 
u ithin tho meaning of the words “ public street, place or thoronghh’^ 
There are no dodnitions given in the Act of the«o espres'ions nori-e 
there Indian riiliu s to guide tbi® Court in determining the abost qn” 
tion Ceitainlj a railway carnige will not be a piihho street orthoron"!! 
fare But it is to be seen whether it can be a public place or net Tic 
English case Langrtahv Arc/ cr (10 Q B D 4f)isl think on all fo ” 
with this case though the latter has some special circumstances attcnl 
on it In that case ib was held that ft railway earnngo while trarell c^c 
its journey is within the definition of “ an open and public plice to wh t 
the public have ornre peiiintteil to have access ’ in the So tion (1 c ‘ 
Vsgront Act, Amendment Act, ISr"!, ‘Id and 37 Vic , c <5^) Thouc 
hare not got the same words in oor Section 12 of thr Gambling Act 
onprcssion “public street, place or thoroughfare’ came* I t' >■ 

Birntj meauing It la contended on hchalt o! the defence that th* 
tion in tliat en«e was secured beesnse there were in that 
ndditiouftl word« “ any open place to which the public I are cr a« 
mi'tcd to haro acces« But from the opinions given ^^i*°** w Jel 
lodges in that cast About tho case of Erparte Frteslene vl icii ws» 
before the additional words were inserted I tl ink tlat ^ 
does not hold good I<ord CotFRiftcr C J» hal ‘nd fi *. t 

Freenlone whore it was held that a eonriction vipon 5 Geo 

for plajing m n raihraj carnage roust be set a ide leeiii*e i 

shown airmstively that tlic camnge was being U'cd f ’P 

of passengers, there is a strong intimation of opinion that if t * • 

Ind been fortbeommg the conviction would have been ^ . 

Another Judge, SrEniEN J gives Ins opinion in ihe follow mp ” 

am of the snnio opinion Altlmiigh it was not actually 

Freettotte that a mlway cnrrngc wliilc in tl e art of 

was an open and public pi ice withm % f>co , c PI it j 

that if the facts bad raised the «jiie«tic?i, the Court wo d 1 '"‘p 

in the nflirmative , 


Ills further rout* nded on 1 1 half of tl o defeiite It it l ** ^ ^ i 

tl 0 ncciixsl irsvelle ) ws« a race s|»ecial, and tl at as | a*"eop ^ ^ j 

allowiil to get in at mtenned ati stations I etween B mHy" ]j r t v' 
b tween IVkiiis and IJomI -ly tic csrrisees of thnl jlrsL • ' 

witliiu tl c iwenning of tl e words •* pnbl c J Iv'* ' ^ I 

Trifle Mainvcr of theft I 1' Itailwiiy Com{ any, w»* ^ ^ 

rules ami < nl rs m eonnw-tion with the nil lung • f 1 ^ ’ 

the end no- an! d letiinet ts |rodnrel it n| pears tf s rt,''*! *T 
tl ese tra ns at Karjat. Pvieising and lionsul* are ^ 

only and tl at tl ej are n I to stop at an) intcrro^bito il» ^ n * ‘ ' 

I r ••'t down passengers Hail it been po sille lo run I 



GAMBriNQ IN A PAUWAI OAERIAOr. 


1051 


stoppages for engine purposes ihcj nortld liave inn between Uoinbay and Fmperor 
Poona lb ordin iry train® run between two stopj ing stitions nheic pis v 

tengers are pitkc 1 up and set down ''uch Iwing tl e ca e the ngun ent * 
for the defence that public 1 ad no access to tlic e rate sj ect Is I is i o — 
•■igi ificatice Like oidinary trains tl o public hue ccess tu these race 
specials both »t llombay and Poona At tho fuimcr for set md class nee 
specials sufficient passengers bare to offer the day before tl e tram is due 
to run At the latter pas engers were booked on pjyraeut of single 
journey fare provided there is rot m It is no a here < idered tl it a partic 
ular class of pa stagers are to truel by these trams Any man cinjoiu 
it at Bombay if he oOei s the day before ind anj man can get into it at 
Poona if there is room available Ihe co htioii f ffcring oneself at 
Bombij lb" day bef ire tbe tiain is due to run is imposed ( nlj m older 
that the R iilii 1 } aiitlioi ities majr knoii beforehaid wl ethei tl ere are 
sufficient pa sengers to run a Imm In ihcs» circumstan cs 1 do n t 
think tl at the race specials differ in any «ay from tl t ordn ary trams in 
point of access 1 1 the public 

Against the «ai(l convictions and senttucea the accused applied 
to tho High Court uoder its criminal rovisnual jurisdiction 
urging infer alio that Section 12 of the Bombay Prevention of 
Cfauibling Act (Bom Act IV of I8S7) was not applicable, that 
tiie Magisti ate erred in holding that tlie Rulway caimgc m 
which the accused were travelling was a “ public place ” within 
tho meiQing of the section notwithstanding the fact tliat tho 
carnage was attached to the Poona race express which admittel 
no passengers on its jomney between Boinbiy and Poona and 
lice tersa end that the Magistntc was wrong in holding that 
tho said Act applied to the spot where the ac used weie ai ie«tcd 
The application was admitted and a notico was issued to the 
District Magistrate of Poona intimating that the High Court Jnd 
dcciihd to hoar the application on tho d ito inentionDd in tlie 
notice oi thereafter 

Bran<ion (with 1 Olneira) appeared ft r tho Applicants (accus 
eJ) — Ibe main qaeaiioa is nh&iber ihe cirri'ige is nhich the 
accused weic traiollmg wasnpublic placewitbin the meaning 
of Section 12 of the Bombay Proiention of Gambling Act Tho 
expression m tho section is "public street plice or thorough- 
fire” taking into consideration the position of tlu tiims 
"street’ in the e\pressioii and the adjtotuo public pre 
coding the thiee terms ‘ street place or thoroughf ue® ’ we 
contend that the term * place * means x piiblu place suoli is i 
street oratluroiighfvre, Maxwell on htitntcs 5 d edition p 4G1 
Tlio me ining put by tho M igistrate on tho term “ place ’ cannot 
be sustaiiual Tlie Jlagistnte lias expressed his opinion that a 
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Emperor railway c'xrmgo is not a public street or a Ihoioughfarc If' 
HosaeinNoor ^ railway caniage to \Tliich the pnblic in general tare 

Mahcmed no accessbe a public place nithin Section 12 of the Act’ Fn’tfcer 
the Act being penal its sections raust be very strictly coiiJtrn^d 
The Magistrate failed to do so and bas given to the sections 
wider scope by drawing upon Section 3 of the Vagnnt Aroecd 
ment Act, 3b and 87 Vic c 3 Ihe words of that section are 
wider than those of Secton 12 of tho Boaibav Prei cation p' 
Gambling Act luo Magistrate was not justified in importior 
the words of the I nglish statute in the Gambling Act 

If a railway carriage attached to on onlioary train is do » 
public place within tl e meaning of Section 12, much less wifi he 
fiO a catriage ittacbtd to a race special which took onlyahn.1 
nuniboi of passengers and did not stop at any xnterroedinto ^ 
between Poona and Bombay Such a train having once start 
tlio public can lia\ e no nccoss to it 

Bao Bahadur 1' J KtrMar, Go^erD^l^!Ilt Weador, 
for tlio Crown —The expression "public street, place or thorOJ^ 
fire’ in Stctiori 12 of the Bombay Prevention of •^tinihlinir^^f^ 
18 wulo enough to locludo a railway carriago on the line ^ 
railu ij hue is, according to the scojio of Section 12 of the f 
thoroaghfirt The Act makes gambling a public P 

tboro ighfaro penal Iberoforc the conclusion arrived nt v 

Magistrate was correct The carnage m which 
traveUt 1 was not reserved for the party of plavcrs T ere 
otlier per oils in the c image who did not take any part id 

l'i»y . 

Jenkins, 0 J —The accused m tins case have been 
ns being pi r«!ons found j lav ing for money ngaui«t the j- 
of Stciion 12 of the Botnbiy Prevention of Gambling 
in a railway cainago forming part of a through specie 
rniinit g botwteii Poona and Bombay 

J ho only qne<^tioii is wlitther it was in a public 

accuse Iw.ri so playing 'J bis depends on tl o mcamng j 

"placf’ has III Section 12 of the \ct Ihoword ^ t i* 

think, quaht c I hj llevord "yjiiMic/' and haring r^g ^ ^ 

context mid Its { ontion iii that context, it must 
mean a ]l lee of the 6amo gonoml chnracl* r asa rf a 
fare, rl«o it wis jiointlcss to u«o the words ^ 
as they an men used To the liailway track 
have no ngnt of access cxcejit os pasaengm m 
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tram Therefoiel need not senonsl} considei the sugge'^tion Fmperor 
that the accused were found playing tn a public 

the carnage m which thej were playing was on the r ulway track Mahomed 
To support the couMction it must be shown that the railway 
carnage was a piibho place of the same genetal character as a 
public street or thoi oughfare I would be slow to place on the 
section an interpretation that would cuitail its legitimate scope, 
but I am unable to legard tho railway cairiage, in which the 
accu ed were, as possessing snch char icteristics of, or bearing 
such a geneial rosotnhlance to, a street or fchorouglifare as to 
3 U«tifj us lu holding that it was a publn. place within the meaning 
of Section 12 of the Act, with winch alone we are concerned 

Tho coniiction and sentence must therefore beset aside and 
the fine, if paid, refunded. 

Kossbil, J —In this case the accused ivere charged and con 
victcd of the offence of gambling in a Special Rice Train on the 
way from Poona to Bombay on the 2nd day of September 1003 
Tiie trim was a second class one and tho Police made their raid 
on it at what is well known as tho “ Reversing St itioji hetwetn 
Khandala and Karjat The gam© they were playing was one 
known as Heart, Crown and Aiichoi and it w is not disputed 
before us that they wore gambling 

The Only qnestion is, w ero tlie accu ed gaiubliti^ in “ a pul he 
street, place or thoioiighfaro ' within the meaning of Section 12 
of tho liotnhay Gimbling Act 

In tho Court below and before us llio case was argued it the 
only point was wlictlier the can ngo in w Inch the accubtd w tre 
conios withm those words in the section But i' apj eais to mo 
that theie aio two questions mvoliod 

(1) Was that part of tin railway lino on whith the li iin was 
where the accused weie airested, ** a public stieot, Ac * 

(2) Was the earn igt m which the accused were play mg ‘ a 
public street, place or tlioiouglifarc 

I propi sc to dc al w ith the^e two points in then order 

If either of tlicso questions is answered in 11 e negitno tl c 
conviction is bid and must bo setaMde 

1 In in\ opinion ilr Branson wa*. correct in siymg that the 
luljoctii 0 ])iihhc ” applu s to all tho tin co noitns stnet, placo or 
thoroughfare and U is clear that tho railway hnoci rtainly cannot 



10S4 


CBDtlNAL raOSEOUTIOrt. 


Fmperor be described 'is a "public street or thoroughfare” injismutliaait 
Bussed Noor cannot bo used by the public in tlie simo iviy ai tJiei 

Jiaborael aro in the habit of USUI" "public fctreots ’ and ^ tli roiiglifirc* 

Haihvaj Act IX of 1890, Section 122, provides inlcr aim ‘ if’ 
person uni iwfuUy enters upon a railway, he shall he piinislicd with 
fine uhich may extend to Rs 20,” and "milanfullr ’ seems le 
moan without the leave of tho Railway Aduiinistratioii see tk 
second clause of this section Section 125 proviles a penilty 

when the ownei oi personin charge of any cattloperrnits the 

sti ay on a railwaj proa ided with fences suitable for exchismn o 
cattle Section 13 piovides for the railway ad ini lustration pjdiG- 
up (a) boundaiv marks or fence, (h) work') in the nit ire 
screen near to or adjoining tho side of any public roil for 
purpose of pi eventing danger to passengers on tlio road b) m 
of horses oi other animals being frightened by the sight or noi-^ 
of the lolling stock moving on tho railway, (c) provide’ for ^ 
erection of suitable gates, cUam'i, bais, stiles or Imnilrulsir 

railway cio’ses a public load or the level, ond (d) provide'’ 

employ mont of persons lo open or shut such gates cl 
Tho«o pi ovisioris, m my opinion, cleaily show that tho jOg 
did not intend the premises of a railway to be public am * ^ j 

it 13 impossible to do'cnbo tho railway line and tho groai 
joining it between tho places as either a public strcit ^ 

thoroughfare Ihisvien isbornooutby thocascof 

Fofimnli and olh r5(*), whore a Company which o"uo 
the one side of the B B and C I R} C/iiuui>h 

tho other, and whoso servants had outcre 1 on tlie rai wa 

^ . ry ift reraif « t ' 


without periiii Sion of the Railway Company ,-j 


(whicli had beoii laid beneath tho railway liur) a*' ’’ ,, 

_ . .1 . iftvcl of «'‘tcr;,» 


(built on each side to preserve tho proper level of " J 


i hold by this Gouit that as the pipes and ^ tler» 

to the Mill Company and were kept in npmr ) jv* 

owners of tho dominant tcneniont, had a rigid io o r*- 


premises of the Hailw ly Company ythcowm-rs of t o “ i • 

iniJnt,iind tfToct any necessary repairs, and that h 

tioii being in tho paorcise of that ri^hf, coid 1 » t ijirlr 


— i being in tho eaorcisc of that ri^hf, 

fnl Tho M igistrato HI this case had eoii' ictod tl ' 

Section 122 of the Jtailway Act ([\ of lS00)nn 

to a fine of four annas each PAfsOSS ~ 


<1 nr 1 
I ,(• Jti 


ment, observed "Bnt it appears to n*' th U 


ii pr 


(1) (1990) 2 
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reb>0r7O)rs belong to tlio (Mill) Companj tnd are kept m repin bj Emperor 
tboin, they, ns the doimnant ownets, would hare n right to^nter 
on the premises of the Rulnaj Coinp'iny, the seivient owners, Mslomed 
to effect nnj repairs that might bo necessary See the Indian 
Easement Act, Section 2-t, and illnatration («) and ColebecX v 
Gtrdler'' Company(i) Die o\)donco shows that there was sncli 
necessity at tins tune thoflowof thowatoi through the pipe being 
stopped An entr} in o\crci 80 of a right cannot be called unlaw 
fill ” From tins case it follows that an entry upon railway pre 
mises not m e^erci^e of a right or by permission of the railway a J- 
Diinistration would be nnlawfnl compare v Stcadmani"), 
where i cab dnvei was held not justified in refusing to lea% e the 
Railway Companv’s proniHes when uqne‘'tod on behalf of the 
Company to do so aUhongh he bilievod Inmself entitled to remain 
thereon because othci dri'era did so on payment of certain sums 
to the Railway Company 

It would be impossible for tlio Railway Company to work its 
lines were wo to hold that the public should have access to thorn 
inside the fences without the permission of the Company The 
place at which the accused wore caught gambling, tt? , the Revert 
ing station (at which from the evidence it is clear the tram 
stopped fop engine purposes only) was not a place generally 
accessible to the public wl o would not havo any right without 
the permission of the Railway Company to be on tho line at all 

2 Ihe nest point to consider is whether the Rice Tram in 
which the accused were caught at tho Reveramg station wai a 
“public place” 

Looking at all tho circumstances under which tho tram was 
being lun and the cvidonco of Mr Muirhead 1 am of opinion that 
it was not It was a s; eomt tram not found to run unless a suffi- 
cient number of passengers applied, it took no passengers m be- 
tween Poona and Bombay and I cannot think that it would be 
described as a trim for tho “pobbe* carnage of passengers 
At the same tune a good doil of tho eiulcnce that was given was 
irrcleiant, the point to bo decided being whether the tram at 
tlntplice te tho Reversing stition could bo called a “public 
pi ice ’ \\ iiat It niight bo at other places between Poona and 

Bombvv si cius to my iiiiml imlevant 

St V oral cast's \\er< 1 1 ft rit I to m lonrse of the argument Die 
hr t was Langnsh v .Irc/eriV where it was held that the railway 
(1) I Q D I) .34 (2) (130 L r 8 Q B 65. 
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Einj eror C'lrriage whilo tra\ oiling' on its ]Oiirne} nas an ‘^opsti and publ c 
nuBseii Noor ’ or “ in open and public place to tlio public I avoor 


aro permitted to have ' 

Now if tho word** m tlio statute before us «Gre the same asm 
thatj of courho the accused would havo been iightl} convicted bof 
in the statute tluro leferied to (36 and 37Tic, c 38) tleword 
used are “ open place to which tho public have or aro permitted 
to have access ” The Judgment of Lord Coleridge shows liatif 
these words liad not been used tho decision would have been tb? 
other way 

In Expaite I recston (l) the prohibition (St 5 Geo c S3 
R 4) waa from plajmg or hotting ‘'in anj street road highi ay 
or in anj other open < r public place ” and the couvictionalleg^^ 
that the defendants played in an open aud public place to wu 
a third class carnage used on tho L B and S 0 Bailwa) 
was bold that tho conviction could not ho supported as it di 
not appeal that tho carriage was thou used for the conveying w 
passengers There, Alplb^onB says "The*e convictions oag 
to be framed strictly within tho words of the Act, tho object o 
which was to prevent nuisances and gambling m the po 
highways ” It was also hold that it was consistent ^ 

conviction that the offence might have taken place in the ^ 
class carnage which although occasionally used on the Riu 
was then shunted away in the yard There however the wor^ 
used “ other open and public place/’ appear to mo to distiug° 
that case from the piosent on© i 

In Nmjieror V Ju$ab Mi Justice Battt who o 

the Judgment says at page 389, referring to 36 and 37, lo , 
and S 12 of the Bombay Gambhug Act " In these wo 
uaetita, however, the offence ■ia,'o.Qt that theiuduidua 
are making a profit at all, but simply that they are 
their gambling with such publicity that the nation, 

cannot well avoid seeing it and being enticed if his me 
lie that way — to join in or follow the bad example gt in 

m Ins way In the ono case comparative prnacy ^ pubhr, 
the other the had public example and accessibility 
would seem to constitute the gravamen of the o j,fin 

the V ery fact tl at special accommodation and priv acy ^ 

furmahed, which would be esaeutiol in a cisc urn or lit 

the Bombay Gambling Act would be aground forego _ 


( 2 ) ( 1005 ) 


(l) (1B5Q 25 L J M 0 121 
il h B, 20 Bom S56i7Bom L » 
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cnso fiom the punitw of Section 12 If people (jratuthu hj Emi^ror 
allo-w gMm'bhng on their ptemi'ses, tlio law tlocs not in- 

terferc n ith* thoin, presumably because id that ease they have no Mai omcd 
special inducement to ttmpt outsiders to join them The law 
does mterfeio, hon ever if whctlioi for private gam or not, tlicy 
exposed temptation nhcro the general public have aright to 
come ” 

In Kluid% SI etkh and others v 37 1 Rtug it was hold 

that the word ' place ’ as used m Soction 1 1 of the Gambling Act 
(Bengal Code, 2 of 1 S(j 7) must be a public place and was ejus 
dem generis with the othci words in the soction, public market, 
fair, street or thoroughfare Consequently a thalnrhari sui 
rounded by a high compound v\ ill is not a piibl c place as con- 
templated by that section In lliit case the loiintd Judge 
sajs — "Hie place must bo of the same chaiactor n$ public 
market, fair, stiect or tl orougiifirt Now the gambling m this 
ca«o took place within a rhahtrlart surrounded by a high 
compound wall It la not a place where any member of the 
public IS cutitkd to go The S ib Divisional Magistiate, who 
convicted the accused, has held that it is a public place because 
anybodj and tvorjbody was allowed to go in viiil come out’ 

1 ho ground, as st itel b) tie Migistrato, cannot bo supported 
'Ihougli in a Thalnrhari belonging to a Hindu an^bodj and 
Gverybodj would be allowed to go m, jet the owner of tlio T/io- 
Jnrhnn is eiitillod to prevent any j irtitiilii indiviluul going in 
if bo so chooses md as i matter of fact intu who an not Ilinilus 

are nolallowvd to go into a TArtAurhori ^lOal n Diirga Pn '>al 

V The Pi ipei » ( ) I nin thoiof >ro of o| luioii, t vking tlio object 
of the section before us to I 0 what Justico Bvin savsitis 
tho mischief aimed at bj that Section cauuot pos'ublj be said to 
havo risen in tin present case 1 1 o seioiid cl i«3 c irn igo in n 
specul tram in which tl o accused were playing cannot in iny 
opinion be considered to bo a "pnbhc place ” withiu the ineamng 
of tho Act To get to that carnage, it would be ncce««arr to 
trespass upon tho hue unless the per on so doing had permission 
from tho Railway Company to cross tho hue It is well known 
that persons standing on the line could not po'S'siblv tee into tho 
carnages in w Inch these pi ople wero gaml hug 

Uiuki these iircuu st mcis I iim of opinion that to call or de- 
scribe iither till railw ij line at Hit spotm qutttion or tl o carnage 

(1) {iwijcrnl W K 33 () (I in) B Cal tV \ 5K. 

133 
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Emperor 

UnssomNoor 

Mahomed. 


1909 

Au^ast, 4 


m which the accused were playing as coming withm any of the 
terms, public street, place or thoioughfare” would be to jilaco 
a wrong interpretation upon those words 

For these reasons I am of opinion that the conviction recorded 
and sentence passed upon the accused must be set aside Fire, 
if paid, to ho refunded 

Coniiction and %enlenecrncrsed. 


The Indian Law Reports, Vol. XXXIV. (Bombay) 
Scries, 252. 

APPELLATE CRBriNAL. • 

Before Sir Basil ScoU^ Ki.^ Chief Jvsiicc, and 
Mr, Justice Batchelor. 

MUNICIPAL COMMISSIONER OF BOMBAY, 

Complainant 


THE AGENT, G. I. P. RAILWAY COMPANY, Accesw*^ 

Indian }iaaway$ Act {IX o/ Section 7-C7i<!/ 

JcKffom AclIIIo/1888), Nech(7H39t-ir»e 
ils premises for eionng tvmher — lAcense from the Jl/ttnicipo 
aioner for the we not necessary , 

Ihe Agent of the G I P Railway Company Mn”' 

the Presidency Magistrate’s Court, at the instance of t e o j(.,pal Ac* 
cipality under Section 391 (1) (rf) of the City of Bombay^ nremis^’ 
(Bom Act III of J883) with having used the 

storing timber withont a license granted by the Municipa f^Ilowicg 
the Presidency Magistrate recorded evidence and referre y 

question under Section 432 of the Cnminal Procedure o 


/Section ' 

“ Do the statutory powers given to the Railway of obf*"* 

of the Indian Railways Act IX of 1800) preclude the ,n sneh » 

ing a license from the Municipal Commissioner, to nse pr 
maimer as is necessary for the coiivenient making, a s*" 
using the Railway ? " 


• Onmmal Eeferenoe No C7 of 



tlAir^VT CO r\ILING TO OBTAirf UOPNSE TO STORE TIMBER 1059 


Heli that no each license nas neceisary Section 7 (1) of the Indian Monicipal 
Hallways Act (IX. of 1890) autbomes tbe Railway Adrauiistratioii to do Commissioner 
all acts necessary for the convenient makmfT nuiintainiug altering re 
pairing and using the Railway notn ithatanding anything in any other G I P By 
enactment for the time being in force 
The storing of timber was necessary for the convenient making etc > 
of the Railway line 

Under Section 7, Sub section 2 ol the Indian Railways Act (IX of 
1890) the Governor General m Council and not the Municipal Commis 
sioner has the control of the Railway Administration in the exercise of 
Its powers under Snb section. 1 

Befekence by a H S Aston, Chief Presidency Magistrate of 
Bombay, under Section 432 of the Criminal Procednre Code 
(Act V of 1898) 

The accused, the Agent of G I. P Railway Company, was 
charged under Section 394 (I) (d) of the City of Bombay Munici- 
pal Act (Bom Act III of 1888) with having on or about the 25th 
March 1609 used certain premises, namely, two plots of ground, 
the property of the G I P Railway Company at Bombay, (or 
the pm pose of storing timber without a hcenso granted by the 
hlunicipal Commissioner of Bombay 

Hio timber in question consisted of about 15,000 Railway 
sleepers and it was admitted that no license was obtained iind 
that the sleepers were timber and they were stored The ac- 
cused, however, contended on tbe strengtli of tho ruling in 
Emperor y Wallace Hour 3IUI CompanyO} that as tho Railway 
•Company was not trading in timber and as the purpose for which 
tho premiBos weie used was entirely acoossory and necessaiy for 
thoir business, the real purpjse was not m fact to store 

The evidence recorded by tho Mogistrate also shoMed that tho 
G I P Railway Company for some years past had "stacked” 
slceptrs ou the said premises for tiic use of their whole lino 
The maximum of tho sleepers stacked was estimated at about 
80,000 sleepers and the immmam at about 7,000 and 8,000, 

Under the^o circumstances tho Chief Pros dcncy Magistrate 
refotred the following questions to tho High Court for an autho- 
ntatuo decision under Section 432 of the Criminal I’roceduro 
Code (Act V of 1668) — 

1 Does the fact that tho Railway arc not trading in timber and that 
tl 0 purjioso for which tbe premi«cs are nsod is nooescary for tbe con- 


(1) G«4)I 
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ilumcipal 's't'ntent cxi in^OQ of thou Wsiness is a Railway over ll eir whole sjstcm 
ComimssK>yf>j- the tntentton fo btorc within thf meaning of Section 3^1 (1) (i^) 

o! B(^bay City of Bombay ilumcipal Act? 

G I P Ry 2 Do tlie statutory powers givcu to the Railway Cotnnatfr /‘section 7 
of tfie Indian Railway? ^t, IV of 1890) proeludo the necessitr of obtain 
mg a license from the Maniciinl Commissionei to viso premises in snch » 
manner o? is necessary for the conremont making altering repnring 
and Uhiiig the Rulway? 

3 Is the fet payable for a license contemplated by Section (h 
of the Wtinicipal Act a tax nithm the meaning of Section 135 of tbs 
Indnu Railways Act, I\ of 1890 ** 

1 Is the Government of India Notificiti m Mo *’977, ditel the •'’tb 
ITorcmber l*’0r, a valid notificitmn witinn the meaning of Section I3 ( ) 
of the Indian Railwa3s Act and does it lender the Railway Companj 
liable to pay the license fee in tpicstion ? 

5 Can an obligatum to obtain » license be separated from a I ab I tj 
to pay the foe ? 

6 Do license fees Coroe w itl m the Notification P 

In making the reference the Magisti ito observed as folloir* — ’ 

In tins connection it may le pointed out tliat the 

worked by the G I P Railway is a1>o»t2*y0ro))es in cxtcntai 

were stacked foi tho use of tbo whole j-yslom l^Ir J 

v WalUce riour Jl/iH Company (1) laid down the pnncipletl at a 

ttou to store 18 negitneil if the rjuantitv retained I yi 
Biifllcient for thesaiymg exiKcnoes of consiiraplion hut it „ 

foltnw tl at the intention would he negaMved if a Company a e ^ 
various parts of India weic to accumulate m oim place a jj, tlij 

ent for tho varying exigencies of consumption ofoif‘“ 

case of Amperar v. WallMe 1/di t lonr Oomp«nv''^ ^ c 

hand would only 1 xvc swffiecd for about 12 days '«« ..citd if 
mill 111 the present case the 15000 sleepers wh’ch 
Kailwaj would have salTiced according to the tS) 

about fire months use over the whole urea worke 7 
according to tbo same rate the quantity of aleepors acU'a 
stacked m 1*>0S would have sufficed for nearly two ^ i g’b” 

that the average for 1907 and 1908 together work-, out a so ^ ^ 

rate of con‘‘imiption ti' 3*',7 19^ but this /* , 

that on the 1st Jacuarv 1908 theic was a baHnCO m i’’ 


sleepers statutory 

It IS however couttnded by Jfr Torke Smitht at trtl'’ 

given to tl 0 BiiIhbj C impiuiy (Section 7 of the n on a h"” ^ 

of 1890) prcclndo the Wuiucipal Commissioi'er jui 
Under Soct.on 7, Clan-c W klatnlory pm ». Inre ^ alien 

thoRailway to“doallotb r acts ne^-cssaty for in» ' _ ocid«^'^ 

mg nr repairing and nsmg the Railway,’ 

ov idonce it is necessary fiir the eotivemcn ^’^kiug _ _ — 

(1) (1901)1 b B,29 Bo«,J®3 
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or repxiring tlic R'lilwa}, tint tho Comping eIiouUI be at him ty Munjciral 

to ‘tore the Riulwaj sleepers on the premnes in cpiebtion from tunc lo Com^)i88^onef 
time A"! the sleepers arc obtaine 1 by shiploads from Australia, it iiicvi ^ 

tably folloTvs tho^ nt certain period there is a large accession to the stock GIF Ry 
Mr. Clifford howerer contends that even if the need for stuniiq is 
conceded the oblip \ti m to obtain a license from the Commissioner is not 
thereby estiiiguisbcd 


The IHiliray have a right to store snh]ect to the necessity of obtaining 
a license. But tli« necessity of obtaining a license leatncts to tint 
ostent the statu'ory poirers conterred by the Railtriy Act and implies a 
power in the Mmiicipal Commissinnci of rtlusing tn giant a lircnsc and 
I am uf opinion on reading the aullioiitieg n-Iicd on b\ thu <h fuin < , 1 1 , 
London and Bnqliton Itnih atf Company \ TritMianO Ctty und ^onll 
Ijondon J'athcaij Company V lortdon County OouneiH^>, Lund ii O niili/ 
Connell v. School Loanl fur Lonloid^*, JJmtleii v Xorlh LaHini Ilm! 
vay Coiiij nni/<n, thit such a ixmei js mcunsistcnl with tiic slvtutui) 
powers given to tlit Eailnay 

I think Mr Aoike '>niUh ix alvun^ht in lii-> loiitontion Hut liicii'-i 
IccisatvN vvitlnn the iiKaningul bcviiui l^>oltiic I' ulna} Vctiuul 
that the notiGcatiuu by tho GuvernniLiil ol Indi i Ih pai tinoiit < f C'otn 
inercc and Industi j , No ‘i '77 d it<d i'a), Nuvcmhei !•» C. vrlueli lelicd 
oil as lutidering tho Railway Adminislial ion liibh to pay the t li, is not 
Fiicli a iiotit cation vs was intended hj the Rittioii and mopci itirn ‘I hi 
case of the llretrers and ^fallslers Astoctahon of Oxtino v Aiimiry 
Ociiernl/or 0/ihinol51 and ‘sLi tion Up) ot tlic < it} ot Romha} Miiiiicijul 
Art ■lb‘'K,liaao boonevtod with leleienci. t»the b»st cnitG nlnni while 
with 11 Tircnce to the second contention the vshdity »f the iiotilication lias 
been att uked brsil} on tbc ground that its noiding shows that the dis. 
crction ntrcssni} m fram iig anotilnation under thc.Sci tinu b is not been 
cxGiciscd, the Queen v. /iomm'iya.W ifuibeth r A'thUy,{'!) Sharp a. 
ITaArylcU.l®) Njiriyj % NirjeanW, Maxwell on interpretation of Ptatntes 
(Ird I d pp 175 to 177) and secordly, on thognmnd tbit the nctificalion 
is not riinsiatent with llie Act iiinli) which it purports to have hem 
made, Macbeth r As/dei/G) and JIij j» Chelly v N/(csA/ij;»fa ('"I If the 
vioiding of the notiGc ition is considcicd, I think it can bo n I'^oii ilil} 
coiitorule<l that the iiotitu ition is so wordcil ns to alliet not only csi«tiiig 
hut (vtu future Railway Administration, not onl} eiixtingbut nliofnum- 
taxes and tli it its i fleet is virtuall} to re]>e d tho prov |sions of the Section 
fioiii winch It derives its antliority.” 


Tho reference was heard by Scott, C J. nnil Bati iiit log . 7 . 
Cohen (.instructed b} Crnv/oul, Jlroien and Co) for tho 
Mwvvicvpal CoviviTvV'Sioncr. 


(1) (IsSl) U App Cas 43 
(3) (1S93) 2 g 11 , GCC 

(6) (1S97) \ C., 231 

(7) (ls7J) L. n , 2 P AD 33 > 357. 
(0) A C., 23^ 


(O (1851) 2 g n . 513 
(IJ a'‘9<9 I Ch. 49 
(ti) (issg S Mid , 20. 

(9) (IS91) A C , 173 i: 

(10) (lanj) 13 JIal ,23 
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*>y -tiWJ/- <wii Co) fortloEailMj-Ooin- 
G I. P. Scott, G. J — Xhe Affei)t oX thf' f? T P t? 7 r> 

er.™t 

l-coose granted by tbe Mnu.cipal Commss.oner 

refcirotl ^7agistrate Jianng taken endeucehs 

at the on t F n °ptaion of this Court certain questions specifiej 
at the end of tlio case staled by him 

and therpF one of f tct and uotof liu, 

"m;n. T' Section 4S2 of the Cn- 

-nmal 1 roooduro Code, under „h.eh tins reference is made 

i,!reied°in'“J^ ‘^rr ‘l“'Mt'ons, it the second question is sn 
mo tiucst ansuer need begircn to Iberemlin 

“;xr """ 

The second question is m these terms 

tlm Indian PO'Fors given to the TIviIway Company (Section “of 

^7laKtiO^ fl« i« Commi&sioiier to use premises in ««■' * 

and using lI,o Kad'^ay ■““'“■W. altenns. tepairuS 


Section 7 of tho Indian Iladways Act, IX of 1890, lotliopm- 
lows",^^ loll the G. I P. Gad way is sohjoct, provides is fd 


01,1^1,,™“!’'°'* PFOIi'inns of 11, IS Atl and ,n the viol, ol ii»»«' F 

“""Sins to the Railmaj administration, to He P™" 
ls„ 1 f “yonactnieiit fov tlie time being in force for the ecquisitico of 
fif -I 7 ^ and for compaiucs, and subject also. 

y. Compauj, to tUo provisions of but contract bet)N4Pf ^1* 

orapaii^ and the Government, a Bailwn/ adminintration torlUo 
i 'i ^ iJiiIway or the accommodanon or clLer ifor 

notwithstaiid.og aojtbme m m otLcrco^f 

nieut for the time being m f„rco »' 

(/) Do all other acts necessary for making, maintaining alirrmg 
rop-iuing and using the railnay 

(2) “The cserciibo of thopowersconfcrredonaBailivaynJm''’'^'”'' " 

by Sub vTOtion ( 1 ) slnjl be sabjcct to tha control of the OoicrnorG^n 
m Council ' 

In eitting the case the Magistrate finds as a fact on f(ic 
Uence that it is necessary foi the coavenient ranking, niainla'^'"'' 
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altering or repairing tlie Railway tliat the Railway Company Mumeiial 
should be at liberty to store Railway sleepers on tho premises in of Bombay 
question fiom time to time and that as the sleepers are obtained ^ ^ P 

by ship'Ioads from Austialia it mevit.ibly follows that at ceitam 

periods there is a largo accession to the stock. Upon this find- 
ing it w ould appear prima facte that the Railway Administration 
is authorized to stoie Railway sleepers upon premises in question 
notwithstanding anything in any other enactment for the tirno 
being in force. 

It is, liowerorj argued on behalf of tlie Slimicipal Coininission- 
or that uotwitlistaudiug tho statutory authority and notwith- 
standing the finding of tho Magistrate is still iiecussiry for 
the Kail" ay Company to obtain a license under Cstction JD4 of tho 
Bombay Act, III of 188?, foi sloiing sloepeis upon the premises. 

It "lU be convenient at this point to set out the portions of 
tho Sections of tho Municipal Act, which have been icforred to 
in argument — 

Section SOi (1) (b) and (d) provide — 

(1) “ Xo porson shall use aoj premise-* for anj of ilio pui pu'ts herein 
below mentioned, without, or otherwi^o than in confuiinitj wilIi tlio term') 
of, a licoiiso granted by tho Commistiooer in this behalf, namely— 

(b) any purpose which i«, la the opinion of the Comrausamci , d ingor* 

OHS to life, health or property, or likely to ti« uo a iuu«aneo — 

(d) fttormg for other than domestic use or scHuig timbi i, fncwooJ, 
charcoal, coal, coke, ashes, Iny, grass, btraw oi any other combustible 
thing” 

Section 479 (1) provides — 

(<I) *' Whenever it is provided m tins A« t th it a liriii'c or a nnt Un 
permission nay bo given for any piirpo>5e siicb license oi written perniis- 
Bion vpfffj/y the penod for tThich, sttd t) ere^nciioBi>fiBd ii>/iditioris 

subject to which, the *amc is granted and aliall bo given undei the Figiia- 
tore of the Comini«sioiier or of a Jlunicijwil olTaer empowered under 
Section G8 to grint the same,’' 

Section 479 (3) provides . — 

‘‘Suhioct to the piovisioiis of rlja<e ( f) of 'section 4P'. anv lieeuse or 
written permission granted tinder this Act may at any time be suspended 
or revoked by the ComiUHsioner if any of its restm tioxs ir c ndition? 

H inCi nigod or evaihd by tho (hi son to nlioin the - line has b cii grant cd, 
or if the sai I pi rum is convicted uf an iiilrii>gtra<.iit of any uf the pryvi 
81009 of this Act or of any reguUticn or by Ivwmade hereunder in any 
matter to which such.hcitisc or pcrmi'Siuu relates. ’ 



lUOJ. 

opi minai, rnosEcuTioN. 

'« » 0 t disputed tlint tho ljn,p«fr J 
of Bombay 394 ■nould tmpovypr ihr. Hr. ^ ^ ^ provisions of ‘Section 

I’r iiv ii license Tina ^ T^^hise m his (Ji-scrdion 

'^0"rtinitsfa^Oiii sen 77 ^ of *1 nitingofthis 

of Hovilmj ( 1 ) •'smait V Muuicijial Cimmt ^.loncr 

tlio power of refusal ^e"^*”!***^ foi tho Coinirusnoner that 

being pi-ossed f J o ^ present but 

SechonTof the I!aL>s Act 
being in fo,(jQ »> n„.i j ihv other co'ictmontforthetme 

rf Ujihold would £>,ve ‘ contention 

tlio power If ?.« ii, , . f"0‘»m!Ssioucr, under Section S04 (IJ, 

- m V^VsoEt^ f\ of the i n I 

this, tljit iUhoi 7 <ri° k* ® “odilied Hid reduced theiirgimeiitto 
Ifailw'iv'i Act the p ^ of the terms of Section 7 of Ific 

promises tJie nso could not prohibit tho nscofany 

7,}othe8tiiI had r awtWw I db/ the terms of Sectiou 

of fcg«lat,n<»M.. X, , ‘°^““’““'^®'■Sect^o^l8^)i(l)(d)apo^\er 
■stort the tiinbor u'"^ Knlwa^ Cominnj «hoi M 

unthonzed li\ ^Jr. ,^^^* **^ P'0'"*^cs even though such storing «84 
O'-urt ^ ('1 «• •>"<' «»lI.onl,.s wore«t=J toU. 

of ono Act b ° ’^^oo^calpropositiuu tlntanimphedrepi 1 
even p^rti itl. / i'** '****' ”®1' b© mfened if it is posMbfo 

wo recognise t/' **^*^*”°*^'^° ^boprousions of thetwo Acts 
think tint til r ^ rule of construction, wo do ii ^ 

^'^*50, in the firsr fo» its ipplicitiou m tl e pre ent 

writing of bectjo»/Vf)?’ ** ui'ofve in almost coini>hto ^ 

being . ' P’lf' of it btnigkft toetind, auotherpart 

tho resfcrinfmt, precise guidance as to tlio limit'* of 

It Jjetms unotbei pirt being aUogttber ilphtcd 

SeUjon would To ‘lonbtful whether such a recasting of 

struction J,, n bj on^ lecognwcd punnphs of coo 

that the wnJc ^ave not only tl.o proviso/ 

thicgman sh'^U bo lead notwith'itanding a'*f 

have an evn , enactment for the Umo being m force, but ir, 
which «h.iw declaration m Sub section (2) of the auffon^r 

rxefLtf AaL„.stral,on .» ^ 

IS t)m r S“b.section (I) That 

<.'ommisswner”°'^'^°"°”* I*"™”' '•"'I 


(1> (tool) iS Bom ^J3 
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The provisiom of the Hallways Act to winch we have referred 
provide, we think, for an undivided and exclusive control of 
Hallway Admmistiiitions by the Supronie Govoinmont. 

Considerations of ronvenionce and the safety of the public and 
security of property Lave been pressed upon us m argument. 
But wo do not think there is any practical force in any of those 
suggestions, for, if the Municipal Commissioner is really of opin- 
ion that the Railway Company is exercising its statutory powers 
in a manner inconsistent with the health of the inhabitants of 
Bombay or the safety of property therein, it is always Open to 
him to make a representation to that effect to the Govemoi- 
General in Council in oidcr that the state of atfairs comjdaiued 
of may be inquired into, and if necessary remedied by tlio proper 
authority. 

For these reasons vve .inswcr tho second question in the nffirro- 
ative and we return the case to the Bresuleocy Magistrate to 
bo disposed of in accordance with this fluding 

Order Aeeordinghj. 


The Indian Law Reports, Vol. XXVI (Bombay) Scries, 
Page 609. 

CRDIINAL IIEFKKENGK. 


l^efoic Mr. Justice Gamhj miJ Mi. JuUice Crone. 
CA.WA&JI MBRWANJI SHROFF, Couilainant, 

V. 

THB GREAT INDIAN PENINSULA RAILWAY 
COMPANY, Atcc«ED* 

vlinmoli— Cniehy to nniwiaZi — Pmentnm of Cruelty to Aniniah Art (Art 
Section 3~Police Pomhay Tiivu (An XLYIII of 18 mi) 
Stclwn 21 — Eaxhcaij Comjyany — V<i«{eran<j tenant — Cnmin li /wtiZily 
of viasler for hxs seriimt » acts — Oooth yanl ol a raitmiv — Pufche j lace 
The G. T. P Riilwu Cl>InJl3n^ cnmul Iweutj sex* n head of tattle 
from Tiilegaon to Uombtj Tlie-o cattii. wore put m one li titk their 

* CrimiDal llrftroiice No S4 ut 1903 


Jlonicipal 
Commuaionci 
of Uombay 

G I p‘. By. 


April 14 
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OBIMINAI, PEOSECITCION 


Cawasji 

'llerwatiji 

Sbrott 

a I P Ry 


2 Is ^Vadi Bimder Goods station a place accessible lotbepubU 
witbm the mcaoing of Section 3 of Act "VI of 1890, when the Coopanji 
orders are that men on bnamcss alone should he admitted there’ 


Branson and J%nndh, nitli Little & Go , for the Eailffa/ Com 
pany — An accused person cannot be cnmmallv pnnisled nnless 
the mens rea is proved, nor can lie be fonnd guilty of » crime 
committed by hio servant Elliot v. O5hor«e,(^) Baan t 
i?andcr« ,(2) Brousn \ Foot y(^) Massey v Morriss , ^) 

V Souhston,{^) Copper* v Moore {No 2),t®) ^ 

Boulton, G) Chundt Chum V Fi>ipresg{^) A Railway Compnv 
cannot, theiofore, bt. penally liable £oi the acts of its servauta, 
ind the first question ought, therefore, to be answered m f^roar 
of the Railway Company 


As to the second question, wo submit that the ConspafJ* 
Goods yard at Wadi Bunder is a public place Lanpii^^ ^ 
Archer, (fi) Case v Storey 

YouugtivithliouijhtonandByrne, for the OoTnplainant 

firet question our contention is that the Company is respo*’® ^ 
for the acts of its servants Smith on Master and 
309, Jlayno, Criminal Law of India, 2nd Edition, page - 
tne present case the Railway Company has delegated to i ^ 
vants (te, tho Station Master and Goods ClerV at 
Railway Station) the responsibility n{ deoidmg how 
could be put in a trock without any infrmgenisntof t e ^ 
if these servants make a mistake tho Company ^3 ba « 
Smith on hlaster and Servant, page SIO, Maxwell 
tation of Statutes, pages 1 tt and 145 , Bez v Medley, 


Marsh ( 12 ) 

Candy, J —The Second Presidency MagistnW 1 

SeoiKTH 432, Otfmiiial Procedure Gode, rehirod gg a 
law under the following circumstances He has onn 
that, in Jaoutiy last, twenty seven head of catt e 

by the G I I’ Railway from lakgAonf Poona District) t 

in such a manner as to subject the ouiinals to imn 


or sufFeritig 


(1) (1891) 65 L 1 378 
(3) (1892) 66 L X 649 
(S) (1897) 1 Q B 772 
(7) (1889; 22 Q B D , 738 
(0) 0882) 10 Q B D,44 
(11) (1834) 6 0 & P 293 


( 2 ) 

(4) 
( 6 ) 

(5) 
( 10 ) 
( 12 ) 
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Tho infoiraition was laid by tte Secretaiy and Treasurer of Cawaaji 
the Society for the Pie\ention of Ciuelt} to Aiiim ils undei Section 
21 of Act XLVIirof 1860, .md Section 3 (6) of Act XI of 1890 v 
The Jlagistrato found tliat there could be no conviction under ' ^ 

Section 21 of Act XLVIII of 1860, because the cattle were put in 
the truck at Talegaon by tho owner of the cattle under the super- 
Tision of the Goods Clerk, and the Company could not bo liable 
for tho acts of its servants when done m spile of a circular issued 
by the Traffic Manager to Station Masters to prevent the over- 
loading of cattle, and contrary to the express directions it 
coutamed. The Jlagistiate, therefore, held that unless it could bp 
established th it the Company either encouraged the ovei loading 
of the truck, oi knew that it was probable that tiie tiuck would 
bo overloaded, no wn« i ea could he established. The Magistrate 
proceeded — 

Looking at tho woidiug of Section 21, it appears lo be the intention of 
the Legislalnro lo make (he mdivuhul who utoallj abuses or ill trcits 
ail animal liable aiidacparvte piovi'^ion has hceo made for the poiiixli 
meub of abettors id the laUer part of the same '•cctioii &C( tion 3 (J) uf 
Act XI oi If' 10 IS, Lowevo, altogether iliQeient A pvisoii indiidesa 
Companj or Coiporation, and tho only quention that the Uonit hns to 
coiisidor !■< wlio earned the cattle 

Then after quoting the case of /?« » v. ifai mcntionid iii 
IMvync’s Cuunnal Law, tho Magistiate oonchuled 

It IS clcai, thcicfore, that nodcr the sevond section no t>nii» ren 
need be eatnbli^licd, and the sceoiid point must be decided against the 
Railway Company 

Tho third point befoie the Magistrito was whptlior the Goods 
yard at Wadi Bunder is such a place as is meutiuncd m Section 3 
of Act XI of 1890 Section 3 re) ites to cruelty ui public pUci s 
'llic ^logistrato decided this point iii the nffiiniitive But his 
Judgment was contingent on tho opinion of the High Court on 
the following two points 

l#l is the forapiiiy liable under the abovo circain«-taiiccs for the act* 
of the on tier of the cattle and the Goods ( Urk at Tal g lou iimler s, ctioii 
3 (!>} ot Act \.I of ISIO, ihoiigh they may ime no knowlidgc a- to how 
tho animals were i arricd P 

2nl Is tho Wall ntindcr (looda ‘•talion a jdaic RCro«»ibte to th« 
piiblii, where the Company s orders aroth it men on 1 iisiiiisa alone shonld 
bu nJinitted there P * 


(1) (IS’l) S B A G 7i; 
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Cwasji 

■ilcrwanji 
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On the second point tvo stated onr opnnon in t?i6 affirmative 
at tlio cfose of the Iieinn^ Tfieie is clearlj i distinction in tlie 
Act bet\%oen private pi ices for on term m Inch a wmrant would 
be uecGSsar) (sea Sections 4, 5 and b), and pnblio places (see 
Sections 3 and 7} 5 ho Goods jaid is, no doubt, a public phce 

TJie public may have a limited right of access, but, as a fact, no 
one 15 preaeijted from going inside the yard (compare the case 
of Es. pai te JiyipmrtU). 


The point IS, howerer, niore difficult , and we took tune to 
consider irhafc our opnnou should be At the outset ivc 
in ly remark that by the ttims of the reference wo consider 
that our opinion must be confined to the question set out by ttio 
Magi^kiale, n Inch is brietly ivliefchor the Itaibvay CoinpiY*'* 
oiiminaJIj liable under Section 3 {1) of Act AI of 1 » 
‘‘tliongli they maj have no knowledge as to how the aium ^ 
nor© earned ” We expic s no opinion as to whether f 
n as legally established m tins case, or us to whether 
IS anything repugnant in the Act to the word 
including a cotporalion bke the Bailwiy Company 
Jdagistrate has formed an opinion on these points wi 
seeking our aduce Al«o wo must take it that the Wag 
has found as a fict that the Company did 
prevent improper loading of cattle on its trucks " ® ^ 
theroforo, accede to tho aigumeut of ifr Young o 
prosecutor, that the Company must, m the eyes of t 
be taken to have nirns rca because it had delegite^ 
sonants the usponsibihtj of deciding how many ^jjg 

pul into a truck without cruelty TJio reason given 
Railuay ofiiciil m hiSGiidence foi not makmg a isr 
fast rule IS appaicntly a sensible one No doubt 
C'isi.s in which a master maybe pen lUy responsi o 
act of las servant unless he can show that whit was 
in contravention of his orders In the present c^so ^ 

It that the cattle were put into truck at Talegaon i" 
manner as to subject the auiroals to unnecessary 
suffering " 111 spite of tho eiicularand ^ ^ 

direction it contained ” There thus being an a ^fieri 
mensrea, diiector implied, the question)^ vlof 

the cattle bo convicted nndir Section 3 (b) of Ac . -• 
*TJi© Company were the camera , there can bo no 


iloabt 


.boat 


(l) (1897) Z Q B , 1 



OrUILTT TO ANI*rAIS. 


1071 


tint Auil tlio Migi&trate his foand IS n fnrt tint tiio cittlo 
werecarnetl in such a rmnnei is to subject the initn iK to 
unnece'Sirj pun niiil suffering, owing to the fset tli it the 
owner of the cnttlo ind the Goods Clork it Tilcgaon put loo 
miny cnttlo into ono tiuck. 


CawnBji 
tfor \anji 
SI rod 

G 1 r ly 


With a view to nssistnigthe Court in forming nn ojnnion on 
this point the Icnrned Counsel h ive i|Uoted many cases A\ e do 
not think it necessarj to go through these in dotn! 'iho 
principle which must govern the point will be found m such 
textbooks as Maxwell on the Interpretation of Stitntes 
(3id Edition) and Maynes Criminal Eaw of India (2nd Edition), 
in whieli roferoncf to in my of the cases quoted will ho found 
Speaking gencnllj, the principle is thvt a nun cannot ho 
con\icted of a criminal offone© unless he has n j,uilty iniiid 
But in niany cases knowledge (<!CJPw/cr, mens rea) !•» not neco'-s irj 
and the true test is to look at the object of the Ai t and to '•co 
bow fai knowledge IS of the essence of tho offeuee ereitcd 
Aet XI of 1890 was passed because it w is deemed exjiedient to 
male "further pioiision for the preiontion ot eiiielty to 
animals ” Butthoio no indicition in tho ket th it any part 
of the further provision was to cioate an ofTenec apai t from aiij 
knowledge on tho part of the offender Iho object of tho At t, 
appaient on the f ice of it, was to consdidate anJ bring into 
ono enactment the proM«ioos of \ inous local Vets, and to 
lomoio tho anomilj in tho geneial piovision of tho law 
(Section 31 of Act V of 1801) which was confinoil to ruuls or 
btreetb in towns, and to acts which cia«ed ob'-tmeti n, 
mconvenionce, Ac , to icsidints nid pas engers 

The first penal Section is '^octJon S Cl tuso (a) w ic appaioiitl/ 
with some slight i ariation taken fi un '“■eetiou 21 of Act XI V III 
of 1800 (which with cirtain uniopeaUd sectioi s of Ait \lll of 
185G formid the Poheo Aet of the Prr idemj T wns), and it 
was appaientlj b ised «in Section 2 of the 1 nMi'-h Act for the 
proi oiition of criiollj to imunals (btat 12 101113^10 c U2) 

Iho Presuleiuj Magistrate hold that looking to tin woidiiig 
of Section 21 of the Pohee Att it ippiars to he tin. ii (ention of 
tho liCgidatuio to n iko the iiuliMduil w ho ai luallj illtna'-v an 
imnnl hahh lliis,is i|p»riiitlj ami itiiiw iiul tl i-ro i' no 
11 sill whj it sli iiUl not lo ((lUalK ^ > 0 1 f r ilius (n) <f 
St'cfion 3 of \ct \I of 1S90 lJu cmsiig r [ rttirmg”is 
not insortesl in elaiiso (a , b tauNi. bj the j it ent detmition of 
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‘^offence’' (which wis not law in 18G0) m Section 40ot the Penal 
Code, this la coveied “ abetment ” The woida of Section 2 of 

12 and 10 Vic c 92, touch only the jieison who nctually doestbe 

act of cruelty see Pouell v KmghtW md Elhot \ Oshornci^) 
The same rale would hold fi;ood with reference to clause (o) of 
Section 3 of Act XI of 1890, which was not made applicable to 
Bombay , because the corresponding Section 21 of Act XL/VUlof 
1860 IS applicable 


Then we come to clause (h) of Section 3 of Act XI of 18J0 
That IS apparently taken from Section 12 of the Englisli Act (12 
and 13 Vio c 92', the wording of which is “ if any person sba! 
convey or carry or cause to be conveyed or cairieJ m or upo’' 
any vehicle luy animal, Ac ” The words of the Indian Act aro 
“ binds or carries any animal, Ac” The addition of the wor 
"binds” and the omission of all mention of "veliicle' 
sight seem to show that the fiainer of the ludnn Act a 

primarily in his mind tlio notoriously cruel mannei m "bich 

arc eomotinies tied up and carried But he way have pnipo» 3^ 
used the general expression "binds or carries” m 
include any kind of carrying, whether by band or convey^^S 
or on a vehicle There is, however, no indication that ns re? 
this "cruelty ” he wished to draw a distinction betiveea o luM® 
(n) and (fj) and to make a earner penally liable under 
though the cruelty was piactiscd contrary to his exp 
directions Siniilaily clause (c) of Section 8 seonis to be aime^ 
at the individual who nctudly ofters, exposes, Ac Mr io“^ 
argued rhat as regards the former part of this clause 
would be immateriil, because by the words "which 
tobelieve”in the latter part scieufer would be mateiial 
not agree with this argument We do not think that a c 
cm be so split up, and that without express 5 

lature must be taken to have intended to make penally 
person, who technically through hia servants is w P 
"of live animal which is suffering pain, Ac , "though he 
Ignorant of the fact, and the servants in so doing way 
contrary to his explicit instructions 

Sections 4 and 5 arc obviously aimed at the individ' 

does the crm.1 act It was contended that because in 

part of clause (1) of Section G and in Stction ' — 

5 5'S- 

(2) (1891) C5 L T ^ 


(1) (1878) 38 L T N S 607 
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‘^permits” oi “wilfully permits’ ate found, therefore in tlie Cawasji 
sections m which those woids are not found «fC 2 eH<er is 
imnece'-sarj A\ o cannot agrto with this contention Tako v 
Section 4 suppose the owner of a lii^e dairj, in which one of ^ ^ ^ 
the employers, m the course of lus employment, peifoims the 
operation called p/uiAn, the sei\ iiit would be li iblo under Section 
4, but would the master also he ]i\blc ■' Our conclusion from a 
general consider ition of the Act is that it is aimed at the indivi* 
dual who actually pi ictisea the cineltj, and that it was not in- 
tended bj the Legislature to make a mastei penally liable for tlie 
act of his servant done in the course ot the servant’s employment, 
and certainly not when the ict is done contraiy to tho orders of 
the master liethor acorpontion like tho G I P Railway 
( onipany would he li iblo under Section 3 (6), if it wore proved 
that the Companj had boon negligent and had actually connived 
at tho act of tho servant, is aqutstiOQ which docs not ari«e in 
tho present ca&o But having legard to the circumstances and 
facts found by tlie I’r sidoncy Magistrate, we think that our 
opinion on tho hrst point rIiowLI be in the negative Su h an 
opinion does not luiithr the ict inefToctivo for its avowed 
purposes Tho very Judgment on which the Presidency 
Magistrate relied (Rrx \ iii a pissago qnotul liy Mr 

Mayne but not copied by tho Magntrite shows ih it the dofeiico 
m the present case might bog>od An 1 is Bavlei J Rud la 
the same case, “unlor tins enactment tho pirty charged must 
bhow a degrto of ignorance sufficient to cacuso him " In slmrt, 
tho JudgiiK^nts clcaily iinpoit tint it the doh iidaiit c )Ul 1 hwo 
•'atisfiod tho ]ury of his ignoriiito it would h uo been v dofonce 
though the woid " 1 nowinglj w vs n t iii the ''tituti. so j r 
BiiKiT, J , in Queen v Pimte (2 

Thus, tho caso relied on by the I’lesidencv Magistnto is 
really agunstthe view which he took We direct tlie recoid 
and procoednigb to bo returned, with our opnit n on tho first 
point in tho negative, on tho 'ocond p nut in tho afTirraative 
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In tliG Court of the Judicial Commissioner of Oudh 

CRBnNAL APPLICATION 


Before Mr, Sjjanhe 
AMINCHAND, AprncAST 

V 

KING EMPEROK 

Forrjenj—Forgel ccrlifeale tismg for purposs of ohiaiTitng emphj^"^ 
FtnaX Qode Sections IbS and 471 
Ihe prisoner applied for an appointment in the District TralTc 
tendent e Ofhee at Locknow aud j rodacod a certificate purported O’ 
been gr mted by the General Traffic Manager G I P Ridway 
convicted and sentenced to 2 years ngoroos imprisonment nnoer ^ 
•108 and 171 of Indnn Penal Code Onai peal the oonvictjon was up 8^ ^ 
the ground tbit the prisoner need tl e document fnndulently n® ’ 
tl it it nas forged 

For Apilicant — Mr Ah Axisat 
For Crown — The Gotemment Pleader 
Spankib> a J C — This is an application by Aminchand ^ 
revision of tho order of the City MngistPAte convicting 
dialionestly using aa genuine afoiged document 

bo forgod,T.ndBeTitencinghimnndorSections471nnd4 > 

Penal Code, to two years’ nnprisonment and of the PP 
Older of the So«isions Judge confirming the conviction an 
tonce jg 

The facts are that on the lUh July 1900 the Tpoiil 

the office of tho District Traffic Superintendent, Oud nn 
kband Railway, at Lucknow, m search of oraployment an 
viewed the Chief Cleik, Jam Narain On being aske ^ 
ness he produced a certificate purporting to be 
A MiurheadjGeneialTrafficJIauager, G I P Railway 
llie certificate is to the effect that the prisoner ha 
that line as Station llastt-r on Ra 80 for a inou^ 
period, during which he hod served m a satisfactory 
I his document is dated the SOfch June 1900 Juiu 
document into the room of tho District Traffic h> uf^ 


*Appl cation No 18 pf 1002 
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Mr J R iluirhead, where he was sitting with Mr Freeland, 
Assistant Traffic Saponntendeiit Mr J R Muirhead at once 
thought that the document was not genuine, and he suggested 
that employment should he gi%en to the prisoner while the docu- 
ment was sent to Bombay for verification Accordingly Jam 
Naram directed the prisoner to put in a wntteu application for 
employment The prisoner at once wrote out such an application 
and handed it in together with a second cortilic ite of sei vice In 
tka appltcatwtL teferanee is made to tins cectihcate hat not to the 
one which the prisoner first produced This last mentioned certifi- 
cate 13 a forgery After the prisoner handed m the upplication 
he left the office, and did not return to it 

It appears that after the prisoner had claimed to bo tried tlio 
Magistrate did not require him to state whether he wished to 
cross examine any of the witnesses for the pro‘^ecntlon whoso ei i* 
deuce had been taken Subsequently tlio prisoner applied to bavo 
Mr J R Muirhoad and Jam Naram re suminoncd for cross es- 
amioation, and the Magistrate lefused to re saminon them Iho 
Sessions Judge was of opinion that the prisoner Lad the right to 
have those witncssesro sumtnoued for purposes of cross examina- 
tion and that the prisoner must be allowed the right of crop's o\am 
ination Ho thoroforo with reference to the proMsions of Sec 
tion 428, Code of Critninal Procedure diiectoilthutthis idditional 
evidence should be taken by tbe Magistrate 

It was first contended that it was not mtended that Section 128, 
Criimnal Procedure Code, sho 'Id bo used in the way the Sessions 
Tudge used it, and that tho Sessions Judge should ha\ i set aside 
the conviction and acquitted the prisoner W hen tl e Court inti 
mated that, even if it came to the conclusion th it thu be sions 
Judge should ha\e set aside the comictiou, instead ot applying 
the provisions of Section 428, it did not see its way to acquitting 
tli<a ptisQuer, but would order a new trial, the learned Counsel for 
the prisoner stated that in that case, he would net prc'is tho con 
tention further 

It was also contended for the pii'^oncrthat he did mt uc tht 
forged certificate, within the oieamng ot ''Oition 471 Iiuliau 
Penal Code It is char from the facts found that the prisoner 
asked tho Chief Clerk for employ mciit on the Oiidh and Rohil 
khnnd Railway, producing whm he did "O tho forged docunitiit 
that his net involved tho repf* “cnt iti n tl it the ilocuinent uas 
genuine, and that hi-> mfoiitioii n as to obtain by means of (ho 


Amincbaad 

V 

Ling 

Emperor 
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Ammchand document employment on the Kailway. Lool^ing ut what he dtJ, 
and at v. hat hie intention was, I tliint that he u^ed the document 
Emperor, within the meaning of the section. I think that it is of no lo- 
^ portance whether the chief clotk could or could not gi^e Inman 
appomtmeat or whether he and his superiors thought that tho 
document was genuine or not, or whether the prisoner used the 
document when he applied, m wntmg for employment Sup- 
posing that he did not use the document when he made lus writ- 
ten application, he had already made a use of it. It is clear that 
the prisoner used the document fraudulently and that he knew 
that It i\as forged 

1 am not disposed to loducethe sentence, as the prisooer luado 
baseless charges against the honesty of the chief clerk 
I dismiss the application. 
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Select Judgments of Subordinate Courts. 

Casii No 1 

In the Court of the Civil Judge, Cooch Bchar State. 

APPEiL No 109 Of 1698 99 
TAKA CHAND OSWAL (Piainufp), ArprtiAM 

MANAGLR, !■: B S RAHWAY (DtresuAM). Resiovdfnt 
iiu/Moj/ Company Imhthty o/—S/ ort hliifry of {)ooJ$—lli*l Sole J rni igjip 
A— Aft rm 0 / ISo'i a..<l Jel XIV of \'i'ii--NoUce Sopt , 16 

IntkAuib iRsiust t\vc d<5t<m<latt !o\ comit^n^atiou fot fcUort deUviry 
oE good^ tlio Api cllate Court roTcrsin^ the Judgment oCtlicl nirCouii 
hrltl at \cb \n of 18S2 nhich le t vo munllis uoiicc, is nut in 
firce III Cooch Ikhnr and that the execution o> Hi^k ^ole ni> tuim A 
docs not tibiolre n Railnit) Admini tntioii horn lid ilit) f u loss til gor U 

liEE plaintiff sued the defendant foi abort deliver) of g( < ds consign 
ed to him on a challaii (Ext 1) which nccotni aoied the consignment 
and a short goods certificate (I xt I) granted t > the plaintiff L) Mr 
Iligmaii, liaflic Inspector 

riio defend Mit pleaded a special cnnti ict (I it B) exempting lum 
from liability and nant of two niontliB nuticc He nUn stated timt 
the challau s^as filse 

The lower Coiiit held tint two nil nths notice has n theeusened 
on tho defendant and that the 6|H(,ial loniruct (Lit 11) tbsulicJ 
tbt defendant from liability and disinissed the Bait 

It IS urged m this appeal that two months notice xxas nut neces 
sary and that lit B has not been prosed and does not exempi 
tho defendant from liability 

JiodsibM — \ot \IV of lSb2 IS not m fotve in Cooch IKIai 
Under Act VIII of lb i w Inch i> in foiee, no notice is iiece««aiy 

Tlio evidence adduced to prose the Ui-k Non. (Ext II) i-. not quite 
siti factory But granting that it »s so I do not see how tins note 
which IS in lorni A caiiixcmpt tlo dclLndant from liability for 
nctiinl loss of goo Is Sucb a note absolves a Railw ly I otnpany from 
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Tara Cband all respoDBibility for the comlitioa m whidi the goods may ifi 
Oswai delivered to tho consignee and from any loss arising from the same 
E B 8 Ry iti does not absolve the Company from liability for shortage 


The Chilian (bxi 1) filed by the plaintiff is proved by bis witness 
Shnkal Chand Misser The fact that 3 pieces of cloth were ^onad 
in the handle booked in excess of the cballan does not prove that the 
chaltan is false or unreliable There is nothing to shew that these 
pieces were put in the bundle by the plaintiff or his men 
I set aside tho orders of the lower Conrt and decree theplamt'^'* 
suit with coats ID both Courts Interest at C percent persDnam 


C.isc No 2 


In the Court of Civil Judge. BUaspur. 


Arreai. No 60 of 1901 
AGENT, HENOAIj NAGPUR EAIWAT 


JAGANAia RAMACHANDRA (Pnwmr) Kriro’"''’ 

llaihiaij Company, liability o/— Xo«* of yoorll duriny 

Forjn JJ —Plea of ignorance of its contents ^ ^ 

In fl •tiiiC; against a Railway Corap-inj for compcn'fttion i 

portion of goods entrusted to them for conviyanee the lower 
that the loss during transit was not covered by the 
the plaintiff s claim On appeal, the lower Oonrt Jinlsnie’^^ 
ed on the ground that the Bisk Note Form B 

goods were lost daring transit and that the loss referre 

Note inelnded leakage U w •as held lUo tl at the 

iffs that they did not umleratand the contents of tie 

they Imd signed will not protect them from the operation o ^ 

Jddomest — T his IS a emt broaght by the duric!?' 

ery of compensation for the loss of part of their go 
transit by the Railway Company ^ 

The goods were consigned under the low rate rnlw 
plaintiffs had exonerated the Railway Comps^J fromr ^ — _ 

hole —Risk hole, Tombs BAH h»»B Ken rerwed “n't tiv® f '* 

nor GcnPral in Conncil for adoption on all ImM of Ralh'sX * 

April 1007 They are set oat in fall in AppeniHx C 
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for any lose, destmction or dctciioi'iticm caused to tho goods from any B N Ry 
canso whatsoever The defendant Railnay Company pleaded tho ^ 

Biek Xote in then f wonr and alleged that they weronot liable under llama 
it cLaodra 

Tho lower Court has held that the loss of goods dniitig transit 
was not covered by the Bisk Koto and Lenco decreed the plamtilFs’ 
claim. 

The defendant appeals to this Court 
The Bisk Note in Form B which has been signed by the plaintiffs 
or their agent runs as follows — 

That we, the consignors, in consideration of such lower charge, agree 
and undertake to hold the said Railway Administraiion and all other 
Railway Administrations working in connection theicwith, and also 
all other transpoit agents or earners employed by them respectively, 

OA er whose railways or by or through whose transport agency or 
agencies the said goods or animals maybe earned in transit fioin 
Chapa Stition to Howrah Station barinlese and free from all re> 
sponsibility for any loss, destruction or deterioration of or damage to, 
the said consignment from any cause whatever before, during and 
after trorsit over the said Railway This form in Biiglish, 

Ext P 2 , contains a Hindi Translation of (lie agreement which too 
18 signed by the plaintiff The plaintilf says (hat by the igreemcnt 
It was meant that the Railway Company was held not liable for 
leakage, do , but was liable for loss of part of the goods consigned. 

The BHid agreement m my opioion is wide enough nud exempts 
tlio Railway Company from any lose caused to tbu goods by iiny 
cause whatsoever (I L R , 10 Calcutta, 210) 

Tho present case is clearly covered by the agreement and the 
Builway Company cannot he made Imblu foi the loss ciused to the 
plaiiitilTs It was further contended by tho pi iiotilTs th it they liad 
not understood the contents of the agreement signed by tlicm 1 he 
agreement is written in Hindi and is signed by the plaintiH If tho 
plaintiff choose to sign agreements without seeing the coDt^nts of 
the papers which they sign, no one Lot themselves sliould be Warn 
ed for their negligence in so doing This excuse cannot prevent the 
operation of tho ngieemcnt against them 

Ihe Railway Corapanv is under no obligation to explain the effect 
of their lulcs to anyone utiU«s asked for In this case phiintiffs 
have not proved th it they were tmsted by any one on behalf of the 
Bull way Company in nndrrstindiDg the true effects of the Risk Note 

In my opinion the lowei Conit wa«s wi-ong ti not disrfiarging 
tho di fend lilt ficnn Iiibility to the plaintiffs fir ih< io«s cau'^i lu 
Iheir poods in transit by na«on of the Risk Note The appeal in 
therefore admitted anl the plaintiff a suit is di<misse i As regards 
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Jiif'analli 

Rama 

chandra. 


costB, I thmk that tlie parties sliall beai tlietr ovii co^ts of ^nit 
appeal for the reason tlint the plaintiff foolishly and without pro- 
perly anderstanding the contents of the Kiek Note, signed it and 
consigned their goods nnder the agreement discharging the Rad 
way Companj from all liabiJifcJe* 


Case No. 3. 


In the Court of Addl. Sub-Judge, CuttacK. 


Monft APiEii No 68 OF 3903 

Ga^INT) IlAll BHAGA.T and AHOiiiBR ^X’uiiiaiFf&). Arruuso 


lOos 

JsDuar/, 4 


BENGAL NAGPUR ItAILTV'AY Co (Defevpam--), 

radiroy Oompnny htbtlily o/—Lo^so/Gooi1$ — JJm/ Note, 

|j»enc«i of— Uttliortli/ of agent to $>gn 
Where the qiiostion wa^ n hethcr the Risk Note signed by tl * ^ 

who delivered the goods of tlio plaintiffs to tlie defendant^ 


despatch « as cenume and valid, it was neio mat , ,,„i 

s and a receipt granted by the 6 


: held that 

tariff was levied on such risk notes and a receipt gra , 

ant Company under that lower tariff ''AS accepted by theeai pc* 
liehalfot the plaintiffs, the Risk Koto «ss binding upon them 

. . g 

JlTDfMENT — The main qoeatmn 'vrcued in Rppe‘‘ by i , , , t? 

, docamf' 


pleiidcr fui the pUiuliffs’ apfiellantd is t 

relied upon by the respondent Company is nos n ,, ,|jt 

ind that it did not bind the couaignor of tho goods and 
the respondent Company, having failed to prove the 


the said Ri»kNote, me liable to the plsmtias c ^ 

’’ Having heard both Bides and gone through the evidenre, ^ 

with the lower Court m finding that the said Risk bo e 
stantially signed by Bnodabon who delivered the go'* ® 
fondant Company under a lower rate of tariff levied ou .j, 

notea and that tlie coneignors accepted Uie 

bill of lading (Exhibit 0) underthat lower tariff 

at the Risk Note, it Acems to me that, nlthough some is 

apparent On its face legarding the mode in which 

TTnya language by Bniidabou, yet it is undoubted onj ^ 

.ci,o rJ 


Risk NoU, lotas B A IT, hme be. n revise i sod 

Dover-, r Oencrsl in Connell for sdoplloo on all line* of 
from 1st Apnl 11107 They arosetont m fuD 1° Appendix 



AGRPEMENT ^JrITI^G IlABILlir. 


5 


of the receiTinj* clerk of the dcfotnKnt Company, ti3 , Gyanoda Prasad Go^md Ram 
Koy, that it a\as 6if;ned by Brindabon for and on behalf of the con- J'hagat 
Bignors, Jenan Lanl 'iakab Mia of No 'iO Dacca Pitty, Barrabazar, b N By 

Calcutta Th it Biiudabon had antlioiitj to deincr the goods tothe 

defendant Company for cunsigiimint and to eign tlio Kisk Note 
lx B appeals to be undoubted llitt being so, the plaintiffs can- 
not make the defendant Company liable at d tbe suit was rightly 
dismissed 

This appeal fails and is dismissed As the plaintilTa appellants hare 
not yet received the missnu bale, I d> not think it propei or equita- 
ble to AW ird to tbe respondent-, costs of this appeal 

I nia\ take the libci ty to eugg' i-t to the B N Uailnay Admima 
tratioti the ncC"ss'f_} of inserting t printc J note somewheie in the 
raila a\ receipts or I ill of lading in « a^es a here goods are consigned 
under a iisk note in foim fl, st ittng (hat f ho ia(e of tauff mentioned 
below was charged as pet Bisk Note I oim B of the consignor, such 
uould obviate ill diihcnUus of pioving the risk note where it is 
denied 


Cii’sc No 4 

In the Court of Small Causes at Secunderabad 

Stii N< 075 »► 190 1 
IMAMKHAN I’l usTiir 

Tin AGINT isn MANAGLR, N G S llAILWM Dfum.am 

Itailnatj Compani/ liabiUhj of—IM Ao/e Form X — Ayeef of vronglul JOOS 
ile/iiery December 13 

In a suit ogaiiist a Uiilwai Company for nrigfol dcln ery of g ods 
entrusted to them for des-I atch it was lull tl at ll e Ri k Note (Form \) 
executed by the consignor ab civil g tl e defend tut Comj inj from all liabi 
liti for loss included al-n escbai "O t e , delivery io a wionc j erson 
Jlicment — T he plaintiff 111 this case bought woollen fabiics of the 
value of Got ernment Rs 150 fioni one Gokuhhand of Amritsar A 
pare* 1 weighing It t.ecrs c nlainmg the abive mentioned fabrics was 
despatched fiom Ann it'ai to Indoii on N (i S Railway The ( lain 
tiff npplud ut tlu Iiidoic Stall n f » ttsileliviry an 1 he was shown a 
^atrcl w«ighuigoulj beiciK '1 hi plaintiff dcclin d to receive it as 
being shoit of wiij.ht About i moatbaftei another parcel arrived 
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Imamkhaii 
N a S Ry 


‘°‘\r T"* “ rafuBed lo receivi. ,t Also Tlerenfoj 

nod t ’°”/^“"'‘°'^"‘’‘’™"Pe”=>l‘lieinrcelinlhepieBeiiceofPo«ch 
nd It wosfooud to contiin irticlc, not oi dered bj tho pla.nliit sud sol 
■nenlioned in the ,ny bill The plaint, fl therefore clainiB Ins ot.;iinl 
peroel n-eigliing 34 eccra or its valor, Goveinmeiit Rs 150 mill 
vernmeiit Rs 7 14 0, paid by faim ou account of Radirajr trei?5t 
andtloniaiiagofiomthoN 6 S Railway Tor the Rail way Com 
pany It 18 oonteuJeii that nhen goods ciccedmg Ha 100 in «l«t 
'V 1C requne loBaxanco are coasiG'ned without pacing theiQSnrttow 
nliargta, the consignor lias to eieonte a Bisk Note (form \), Hat the 
goods nndoi oonaulerntion avcie of suth a description and that the 
consignor had oa.cntcd a Risk Rote, ivLich nhsokcs the Ksil«“J 
Companj from all respcmsibility for any Joss The plaintilt ronteiiJe 
'll t 1 C goods wore not lost but merely cxchai ged, that islosaj, 
were delueiod to -v wtoug person aud that the ciroumstances uoJer 
which the goods disappeared ar® not suth ss ioaajonnt lolosswitlw 
the meaning of tho Risk Note Ihe point foi deci«iOD, therefore w 
whether the czcliaugo i„ a lose I thiuk it u and 1 tlierefoie i s 
a ow the plaintilVs claim for tlio rnlne of the paicel 
■As regirds the Railway freight nod demurrage, the plaintiff 
apply to tlie Railway Company for its rtfoi d I caanot deal 
U in this suit Parties to pay their own costs 


Case No 5 


In the Court of Munsif at Kurseong 


Sdit No 3S of 1906 

CHANDURAM KEStJUAM AGARWaVLLA am> ot'IKK. 

PfAiNTirra 


O H H\.1LWa\.YCo,Ld, Defevdani’ ^ 

1906 l^atli'-atj Compnni/ 

23 (ton of goo l» 

The plauitifls agent coimi.ned two bandies of R *od-< f r ifi 

CilcnttitoKnrui n^ On arrifftl 1 1 tlio dotn "vtion «omf w ‘ ^ j,p 

oontuneil m one of the l«iDdl.« «<«• fou> 1 mis-'t i, ^ f! 

plaintiffs Btieil U e dcfemlant Coini ny forn mj cii'-ition f ^ , 

tlot,ooilsl at Tlie unit was ihamis'-eil tn il CRr"'" 1 
Company IS ftbv hed from 1, U ilily l.y th ni>lv *N to lorn^ 
pUmtUIs' agent had eiccnted 
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It was held that the fact the nrticles were lost IS iti itself suOicicnt to Chandnram 
show that the package was liable to damage, that the plamtilfa agent K Agarwalla 
was not I ound to sign the l»iak \otc and, if he had done it ho was bound p jj jjy 

by Its terms 

The present clnm is for compi.n-<atioa for aitictes lost fiom a 
handle sent by plaintiffs’ agent from Calcutta and delivered at 
Korseong The facta of the case ore admitted The goods were ‘sent 
under a Risk Xite “A” signed by the pliiatiffs’ agent Two 
bundles were despatched nnder this note aud both were received by 
plaintiffs at Karseong on December 13th, 1905 but from one of them 
goods to valne of Rs 82 8 weie iniBsiog It is admitted that the 
bundle was bound in gnnny cloth bound with iron belts The issue 
18 (1) avhether the defendant Company is absolved from liability by 
the Risk hote, (2) if not to what amount of relief the plaintiffs 
are entitled 

The Risk Note is as follnwe — 

“ 'WhoreaB the consignment of — tendered by me ns i oi foi wai ding 
Older Xo of tl e this date for despatch by tbe Poit Trust Hail 

way or thuir transport agents or carriers to station for which I haie 
received railway receipt Ko of same date le id bad condition and 
liable to damage, leakage, wastage in transit as follows — 

I, the undet signed, do hereby agree and uodeitakc to hold the ■‘aid 
Hallway Administration and all oihei Railway AOcaiin&trations or 
Oompauies woiking in coDGeciion therewith and also all other tr ms 
poit agent* or earners enpl lyed by them rcsjieclively over whoso 
Railways or bj or through whoso tiansport agency the said goods 
may be carried in transit from station to ptation, harmless and free 
fron all lesponsibillty foi the condition in which the aforesaid goods 
may bo delivered to the consignee at destination and for ai j 1< as 
arising from the sami. 

This last sentence means any hss irising fioin the condition in 
which the gool* may be delivoied to consignee 

Under Section 72 of the Indian Railways Act 1B90 the responsihi 
lity of the Railway is that of a bailee, and noagreenunl i an limit that 
rcapinisibility nnless it be an agreement in willing signed by or on 
behalf of person sending the goods an I in a form approied by the 
Oovirnor General in Council 

'Ihe Risk Noto wn* admittedly sigiid by tbe pUintifl'. agent and 
it IB m a form winch was npj roiel by G verm i Gene il in Council 
in Gazette No 12, d ited loth March I'' 

It I* urged for deftnOant that in vi w of this Bi-cnon 72 f Act IX 
of ISOQ, has been complied with and that thi Rutniy L mpany is 
ixcmpt fiom liability 
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Chanduram Ifohesivar Sass V Oarter, 10 Calcutta, pace 210, hai been ciff3 
K Agarwalla 

« It to be ati exactly parallel case and tbe raliug laid doffU 

^ ^ there ghould hold ip this cage 

For the plaintiffs it is urge 1 that the condition of the packages was 
not bad and not each ns to make the goods liable to damage la transit 
and that therefore a Kisk Ifote “ A ’ should not hare beengire’^ 

It IB urged that the Railway Company had no nglit to app'y * 
Risk Note “A ’ to such a pnokage and tl at therefore the 
must be 1 eld liahlo Jahm Stngh Kotary v Seeretarycj 
Ind a, dl Calcutta, page 951, has been cited in this connection 
Was a case in winch the Railway Comj any made certftin rof®* 
which it was laid down that they accepted no liability i>°til ^ 
ceipt had been gi^en to coa«igaor and m the carrying ent of u “o 
they delayed to giro the leceipt 
It was held that there were lules ii coi Bistc' t with the R® 5^ 
Act an I that under Section 47 of that ^ct they were bad m ar 
the Railway responsible I ins does not appear to bear ou t ® ^ 

Bent cas* It la not ur,,red tli it Risk Note “ A ’ m <^''7 be 

the spii it of the Railways \ct or that un ler Section *17 
set aside All that has been ut^'cd is that the goo Is were pac 
such a way tli it the damage was not likely to occur 
To this theio are two obvious aud conclusive objeotwins 
(1) Tlie fact that tl o articles weiolost isiuitBeltsudiciBU**® 
that the package was liable to damage y I if 

t2) The plaintiffs agent was not oblig'-d to sinO the 
ho tl ought it was not suitable „ , 

1 1 lie 

As ho did sign that agieement he must be held uy ' gectoi f- 
■Way Company have done all that la leqmred of than by ^ ^ 

of Act IX of iS^tO and by tl e Risk Note aie clearl) not 
the loss ot tho articles 

The suit 18 distuisacd with coAs 
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Ga'^c No. 6. 

In the Court of the Munsif of Bankura— 1st Court. 

see. Son No 302,2^1 oi lOQG 
UAIA CHURAN PIRI ani> anoiiiir, Piaiatiffs 

AGi:\T or TIIH UrNGAL NAGPUR RAILWAY COJITANY, 

DrFLVVAKJ 

Iliiih'ay Compainj liaMili/ of—S^hori rfeJiurj/ of gooih—fii>>^ Amj/i 

Ih a ivwt tor fcUon t\<.\\reTy ot .ioods lwu>V.etl ai tli« awiiei h ri'k, it wtis 
ilisin>«seil on tlie aroniut lUat tlic (Mu dint Cinjpnni wcie ahioliiil fiom 
li iljility liy the terms of tlie Risk \ole I'oi m A 
PorttcnlarB of ilrmiud, Ac 

Rb a I. 

Puce of 37 ^tpr^ of RpH metal ‘27 10 0 

Intel ebt 1 C 10 

l‘ol il 2'> 2 10 

Jui'QVENr — Pomta foi detei oHOition — 

1 Wiietliir tlie coasigcor executed Risk Note in form A P 

2 Wlittlier tlic Hliorfagc was due to want of pioper c ire and 
caution on the part of the defendant Company " 

I’lsbiM — 'I'he defeniiiiit Cooipnj havi* produetd the Risk Note in 
Form A lliey Invi also proved by the c\ imin vtioii of the leceiviu.^ 
cletk at Aimeuiaii Uhat tiiat it was duly Ai^ued by the peiAun who 
consigned the goods 'Ihe pliintill did not exammo tlie consignor 
to rebut this evidence nlthongh he is alive 1 Ins point is .iccoi dingly 
an*-\vercd lu the aflirmative Ibe pltmtilT Las not produced the 
diinageJ big and I have no imans of asccrfainitig wliitlici it was 
cut open 01 theinptiiic lu it nnsdno to borne othci evuse The 
bicoiid ijiicstion is acoiiiiUngly 'inswcicd m the iirgativ e I lie suit 
IK lliei eforu disniisscit but h iriiig r< gard to the fact th ii tUc sliui tjge 
iH admilt'd by tlie Company, I aonid not mikc (lu pi iiutill habit 
for the dtfimlant’s costs 

Note l>rnis B & II lisro I reriBeil an I ssortuinnl I c ihts 
fioirrnor Genvrnl iii Conncil for ado] tion oi nil liiu of Riilwav wiiti i from 
Isl April ie07. Itoy aio cot out lu (nil in Appei lix C 


lOOC 
July, 10 
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Case Ko. 7. 

In tlic Coart of the Munsjf of BanKura— 1st Court 


see SittKo 303/2^3 Of 190G 
UAIA CHURAN PIRI j»nd anotofr. Puintiffs 


1} 

AGENT OF THE BENGAL NAGPUR RAILWAY COMPM 


JnV, 19 


DErfiABAM 


I?a\U ay C/o»y «»»y hnhUtffof — S/ort delm^y tfsoods'-'P'^^ ^ 
hero 1 clntm w«< nnOe tor short dehxirx of goods Loolccd At 
iisk tlie sujt WTS dismi'Scd as it wm jirored fcliit tlio 
diil^ signed b} tlic peisvii who coii-.igncd ihem 


Particulare of (lemaod, Ac 

Price of l/oll metal (22 seers) 
lotcir^t 


ToHl 


Rp A r 
16 8 0 
1 11 10 

38 3 10 


JuDCMENT^ — IVuits for deti rminatiou — 

1 1\ h( thei the consignor exceoteil RisI^ Note^ m 

2 TVietJier the ehortago was dno to want of proper 

caution on the part of the defiDdfli t CompiDj- ? 

Fiadino — T}) e defend Mit Comp'iDj have produced tho ’ 

FornisA 'i/id T? They have also piored b/ the ofidenco o 

clirj. of the Rfation whtro the {^oils were reccire * e plaioh® 
nerc dul} signed by tht person who coosio^^^ them 

Ii *fi not examined any of the Gamastas of the coneigpcr 

to be detd ion) lo piove that the signatuie on 
his I nccottfmglj answer the Cist qurstioD in tht & 
rtgaidfi the second question, the plniotiQ has not 
dniitpgid bag and I im according!/ nnshle fo 

dani-i^cd I lim question je tl erefore answered m t ® jf t( 

suit IS nccoiUingly dismissed But baling r ^an 
tbn .-horlage is ttdiniUed by the Conipm/, X 
pJarntifT liable for the defendant’s costs 

Aofe— ni»k Note Formi H A H We l-oen sol 

0 reri >r General i » t oonCil for alottion nu oH I m "ct * * 

J«t Affil ieu7 Iboy aro sot out m foil in Appcodi* C 
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Cave No 8. 

In the Court of Munsiff at Hingahghat. 

Casl No 76*? toon 
JAI NVRAYAN, PLMNiirt 

t 

G I r RAILWAY COMPANY. Ph'I'Niuni 
Clmbi >01 U . 9 G 

RaiJi aij Com} aivj, of — Dxninfic to — Iii$k liule I vrm A 

'llie phiiitifl sued tho Bailwny C>ai)'in} for diniago cduf>ul Li> Ins 
goods A>hilc they i^cic ui t'n-ir cwsiodj i7 M thit the goods m f|iic'tioii 
wiie in ivet condition nlien tendered tor desp Ucti and thit the Risk Nolo 
in Form A executed bj tlio render absolved the Radn i> Com| inj from 
liability 

JoDOsrE^^— The plaintiff alleged that on 17 3 00 Ins “ Athtij a ” at 
Raipur coHRigoed 35 bags of nee, tveighing 104 mounds 10 seers to 
the 0 I P Railway Company to betairifd from Raipnr station to 
Ilniganglint station that the bags in question were dry and in good 
condition when they rrere tendered foi devpatch , that they acre 
consigned in the plamtifFs name , that when the goods arnved at 
lliiigitigliat station iliiy vrete found wet, thatthi plaiutilf declined 
to take dthrery and mformo'l the Station ilnstei of Hniginghit 
that he (plaintiff) would bring a Civil bOit fot damages, thittliu 
plainliO Bent a notice , that ciiiscquently the TrafUc Suptiintiudeut 
of Bhu'awalcame to Ilingangl at utation md railed thi plaintiff , that 
in the presence of roun^ people tie sail Suptiintendent agreed on 
2 l-o 190G to paj Rs 10, is damages to the pi iiot'ff in r ne month , that 
the defendant not hasing paid tho amonnt, notice was again given , 
that the defendant did not pay anything, (hat hence the plaintiff 
bronght the suit for Kb 33 9 (, foi principal md intereBt plus notice 
expense Tlie allegatmus in tin. defendant s nrittcn Btatement were 
thest lhat tho suit u as bad for waut of notice to the agent undur 
Sections 77 and 1 10 of the Indian Raihvajs Act I A of IbOQ t hut the 
Kondui executed a i I'-k note ou foiiu A fret in j tl l difoud \iit from all 
n siwnsibilii} foi 1 ssordinni^i (o tin go dsinqxsti n imd theic 
fois the <1( fiiidant was lint liahlcft r tl c] luintif! sc I uin that tin ^'OoiN 
in qui St 11)11 «ert in ml cm litivu win ii IliuIi led f r dispatch at tlm 
Bi nding statu ii th d the dt fnul int ilei n d tl r MliJrmvu! bj TrAtTc 
Inapector, U6 alleged lu plaint, that the defendant denied the 


1906 

fiocembcr.IO 



12 


Kt-SPONSIBlLirr AS O^BKICnS 01 GOODS. 


Jai Nariyau pHintiff b claim in toto, that, Bive ae aforeeaid, the defendant denieil 
G I r Kj st itements confnined iii the plaint and put the plnintiff to tie 

pi oof of the datnagcfi claimed andprajed that the sintan^It bi. 

disioiseed ivith coate The plaintiff rejoined that no 
executed by the »*onMgnor or any person on hib belalf, and tlat 
there na <5 no mtntion of it in the receipt 


On these nllegations, th© following issues were framed forenq iiry 
1 Whether the sender execated n Cisk Note on Form A frceioj 
the defendant from all liability 

li Whether th© goods lu question werem wttcomhbo'^ 
tendered for dc'spatcb at the seiidiug station ^ 



maltii at Hin{.angh »( Station ind whether he hul aoTie i 
Be dO III one month ? 


1 To what extent is the di fondant liable ? 

Ibsaes lios 1 and 2 —The defendant ^avc the Ri'^k hoi® 
in form A m evidence TJi© Risk Note m question wjbsi 
T atya Nilkintha 'Ihe defendant examined him ns a " 
deposed that he had signed the Ri-k Note ou behalf of P'*' 
Sluibhkaian, the pUmtiff’s “Arhatja" and lliat he 
anthotised thirelo Ho further held that the goods iff®® ^ 
condition when they we*^ entrusted tothoBailuay 
find therefore that the Bisk Koto nns executed on bil alf o^ ® ^ ^ ^ 
Bignor and that the goods were in wet condition wlien ten 
deep itth at Raipm Station 

Issue No 3 — As regards iLo settlement question, (h® I ^ ^ 
examined the Agent of tho Cooipany Mr H Shtircn ^ 
that the liiflic Iiispictor of lllnifluni never c mie to HiUri 
Station to make the EellletDcnt, but that he f 
and agreed to pay Be 30 to plaintiff ns d iran^rei, m ca^t t 

were sent at Rnihiayrisk He farther deposed that on eeq^^ 

was found that the goods were sent not at Radnny ri^h jundirt’ 
sendcr’a risk and therefore the eettlenient of Be SO 
I therefore find that the settlement was made, bnt it uas s 
the nfoiesaul coudiln n (oad* 

Issue No 4 — Ihero aremany ralingi of tt e different 

•which saved the Companies from all rcponsibinty m ®’' ^3 
Risk Is otes wire execnted many form Jinny oftl®” ,f« c ® 
reiiewid liy Jli Drake Hreu kmaii, Addilmi il Judi' ^ 

ill Cisil Rtfereiicr ^o fiof itporti 1 on pige ‘■’ '(<..41 e*"* 

of tlio month of August IWHi in tl i jut'ii't eo'e ^ 
njiplicable, as thero was 1 citlitr short dihsery , «'on-‘ ^ ^3 abf® 

in transit In the picoLtit case thegoods utit m ivttioo 
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tlicj* ^ero tondeTed for despatch at the Bending station and possibly 
thei-efore they conld not be otherwise at the Hinganghat station It 
IB clear that no damage was cansed to the goods and I therefore find 
that the Companj is not at all liable for the plaintiff’s claim 

I dismiss the plaintiff 6 claim with costa Theplointiff slionld pa^ 
tlie defendant’s costs 


Case No W 


In tlic Court of the Munsiff, 2nd Court, Mnnbhooni. 

Sou ^o 574 OP 1907 
A J PHILUPS, Plain I IIP 

V 

BENGAL NAGPUR RAILWAl COMPANY, DinaPAMs 
Pinliraif Company, liability of—Dawaye to yoodt— Delay m <leln ery-^Ilitl 
Note, fo)m A 

Ihe plaintiff sued the dofeDdnit < ompany to rccorer from them H' J O 
by way of damages >iistained 1 > him owing to iimbie delay in the irnval 
of the goo Is at the destination and detci >ratioi in qmiitit^ llie uit 
was dismissed on the ground that the defoiidanls <h<2 rot giiai intee the 
arriTil of the gooiU nitliiii luy speeded nim and ihe> toiild not theic 
foie he held liable for an} dclai, that nmlei the tcimv of the ri'k note 
foiin A signed by the «oiidei they weieabsolred fiom all lialnht} as to 
III) damage oi shoitagc eiu'.tdbv bail «>r insecure picking and that 
no objection iras taken while the goods wero in tbeii cl aig 

1 HP case of the plaintiff is that be foi warded 5 bags of lac to tlie 
Baiahabbum Station from Rajgangpnr, that the weight of the cntiio 
consignment was ') maunds 12 seers, that the servants of the Bengal 
Nagpni Railway Company liaviug canlesslj negketed to mark the 
Station of destination on the bags there was undue delay in the arrival 
of the goods at Barababhnm and the lac deteriorated in (|nnntit}, 
that in conseqnence he suffered loss at the latc of Rs J5 pei inannd 
that there was albo shortage of weight by 5| seers and he neks to 
recover from the defendant Company Rs 150 by way of damages 
The defendants contend that, since the plaintiff made nn objection at 
the time of taking deluery, it cannot now be entertained that there 
was negligence on the part of then seivants, that as they did not 
guarantee the nriival of the cnn«ignniont witlnn nnv specified time, 
the} cannot be held liable for any delay, t1 at tie conditions under 
187 


lai Npraraii 

G.I V Ry 


1907 

Au^iiil, C 
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Rl^SPONSIBlHTr AS OARRIEES OF GOODS 


J Phillips which the Goods were earned are embodied m the nsk rote signed by 
^ the consfgnoi and dated the 2'ith Jaly 1[?06, that under the femsef 

the Baul iish note they are absolved from nil hnbilitj, that even dfbe 

weight were “i maimds 32 seers, as the btvgs w ere old and tattered snij 
tho p'lofcing was done by the plaintiff m a careless nnnner, they «n» 
not responsible foi sbortige of Weight, that the} took proper rare in 
tho carnage of the goo Is that the weight did not fall pliort anl nn 
injnry occurred while the goods were under thoir clnrge an 1 d 
tho plnintiff has finnilnlrntly biought this false claim 

The point for detornnnition i*! — Oa« tho plaintiff obt-un in} dnm 
ages ^ If so how mneb ? 

There is nothing to show that tho Railway Company did not 
tho matter of these goods take the ordinary care which a 
bound to take It has been endeavoured to be proved thnt the 1“ 
became jammed, but that might be dne to (ho pressure ol the g ' 
placed in the same wagon or the heat might have can«ed 
condition possible The goods were carried in an iron wagon na 
waa the month of July The plaint is \ory vague, and it i* 
clearly stated how the lac was rcndeiod inferior m quality i 
18 no truslwoithy evidence that, when the lao was msOe over 8 
Rajgangpur for despatch to Baiababhum, it was jd aloosecondd ® 
The statement of the plaioliff m this patticulnr le ePtiMJ/ ” J 
hearsay chatictci The testimony of Ins asgietant, Mr David 
entitled to any weight a^ from the forwarding note Tx ' 
appeals that the lae wn«i coi signed by Jaliram ■Maiwan,oa 
tiio name of Talui^m Mnrwaii is entered as the consignor i 
David doapatched the lac has not been rxplainel , Jalirnni Mor 
has not been examined According to tho Station 
Rnjgangpur, the lac was giecn and the bags in |f> hdJ 

despatched were old and the packing wns delective 8 
ncgligenco on the part of the Railway servants ti e (o 
tendered by the plaintifT is almost nil It "H" iDcumben ^ ^ 
prove that as a matter of fact the station of deslinatif'o ^ 
marked on the bags by the Station Ifnster of Rajgaugpn^^^ 
onus be has complctcl} fmlcd to diechnige It is true 
to the pIniiitifTs letter, dated tho 20th Jnl} 1*^06 (I* * 

Station ifastcr of llarnhnbhnm wrote that the delny p,^fl 

of tho niult of the Station Master of Rnjganppur ae t v < i I 

the bags but that was a mere snirmsi piido at J ^ , 1 ^ 

according to him w/nt reilfy happened was thi» the ^ j/r 

and bore several marks md there was clitHcnUy m ' 
distinction wlien they nmiod at Chakaidliaipore * 

had to bo made from the forwarding elation 'll i* *■’' jJJrv ' 
indicate (hat the fault jo tod with the eoii‘‘ignor for 
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the consij'uec ou^ht to Iirtc been legibly luarked by liini ou llic A j. llullip 
biijjs Agiin, the pHintifl his failed to establish that any unusnal jJ 

delay oconired m the tiun:iini6&ion of the bags from Rajgniigpur to 1_ 

lliriliabhum He cannot himself say wliat time le occupied in the 
tiausit There is no direct Good", tram *!emce between Rnjgaugpui 
Hid Rirah ibhum and a transhipment is necessary si Chakardharpor 
It bas been proved by the defence that it usually takes 3 or 4 days 
foi goods to amve from Rajgaugpni to Baiahabhum and this limit 
was not exceeded in the present instmcc Moreover, it is quite 
igainst probability and the natural older of things that if the lac 
ically became depieciated not the eligl test nllusiou to the fact was 
made when the plaintifl complained ou the 20th of July 1900 of the 
shortage of weight The delivery was taken on the preceding day 
and no objection was made at the time I am luclmed to think that 
this story IS simply in afterthought and the plamtiil has hit upon 
111 oti hand lemaik made by UitStition Master of Barahabhum in 
order to lecovtr compensation if possible against the Railway 
Company "With regard to the alleged deSciciicy of seers, I am 
of opinion that since the plamtiff took delivery of tlio consignment 
without any deiuui and did not clioo'c to have it then leweighed, it 
Is not ojien fo him to ubjtcl that the weight fell short of what was 
noted 111 the Railway receipt I next proceed lo coasidei the effect of 
the tisk note signed by the consignor and marked as Exhibit D 
1 ho bagging was old and slack, and so a risk note form “ A ” was 
t iken ftom tbo consignor The conditions aro obtained in Eindi ou 
the back of it, and the cousigoor Jaliram ^laiwari was (ally awaie 
of the a\mc when he put hts sign tture dowu '^be iiak note form 
V 18 authonsed by Section 72 Cl (J) of the Indian Railways Act 
(IX of 1800) and sanctioned by the tiovernoi General in Council 
Afi the consigDOi signed this spec il agiccraent to hold them 
hiiiulcss, the Railway ( ouipauy Ijeiuiuc absulicd Irom ill liability 
to account to tliu coum^^sicc f r ui y lose from cny cause whathuevci 
Tho Company in sucl a case ii not c biilce Uudei the Indian 
('ouU ict Act Thisiicw I bU] ported by the dcci ion in Ittoja Eat 
\ fan Imln Ho,f< «/ f m.jin y I I R .0 Cul P -'-.7 Lpti 
nil (hitci coi biller itioutf I ho 1 Ibrs is* ic ^ainst tin. jdaintiff 

lor tho foic^oing re lious, i1 is oidercd that the picbent suit bo 
dismissed with costs « 
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ivESPONSiBiurr as oAniiiLiis of goods 


C.ibc No. 10. 


In the Court of the Judge of Small Causes, Kamptcc 


Cask No 415 oi' 1907 
BtHARILAL, PLAiNii?F, 
t*. 

AGLNT AND CHIEl ENGINEER, B N RAIbW ^Y, 

Short ddaery of Qoodi^Rid Note Form 1!— Belay i« delnerj 

A llailwaj Compdii) is not r«Bt»oiisible foi lo»s 
plaintiffs OMiag to late dolivei> of goods m the absence o 
agreement bebirceu the parliea that the goods were to be de ire 
duj special peiiod Cimcrs bj Rnilw ly arc not liable 2sote 

goods entrusted to them for carnage iiiidei the terms o j,,, 
executed by the sender in the form approved bj the 
Council undti beotioii 72 of the Iiidiim Railways Act lY of 

Atnonnt of claim, Rs 86 11*9 

JuDaiiEM undei Section 203| OitiI Procedure Code ^ 

Tins suit has been brought hy the plaintiff for the rcco 
Kb 80 11 9 on account of the fihortige in goods ^ j 

Sconi to Kumptee Plaiuliff alleges that the goods were 
ou I6th January 190b and were delivered to the plninti on^ ^ ^ 
1906, that owing to goods having arrived late be was j bjr 

sell the goods at a lowei rate, and that the goods weio ^^ait 

I maunde 34 seers Plaintiff thcretoie olaims the ivmonn 
of eliortage lu goods and the loss sustained by him 
Ins being required to sell the goods at a lower rate 

rho contentions put forwaid on behalf of the rate 

were that the goods vveie consigned at a specia r*- “ 

lospcctof which a Risk Nott. was executed m favoro ^ 

which iilTsolved the Company from responsibility for os^.^ ^ 

(UstiuctioD, that the Company h id never agreed to i o iv^ 
to the plaintiff within iny BimciScd [(criod and t hey 

Ndc, Foms II iU, taT.bom i» 

tioTvrnor General In Council for adoption on n'l “ 

from let April 1007 They aro eet oat in foil m Al poudix c 
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j-cbpoiisible for the late deli\er) ofthegooils The plaintiff’s claim was Behanlol 
therefore denied The points for determination were os follows — B N 117 

1 Whether the defendant Companj was treed from all responsi- ““ 
bility in respect of loss deterioration or destractiou of propeity 

on account of the Risk Kote exeented in then favor 

2 Whether defendants were in my way teapousiblo for the late 
delivery of the ^'ood s and were liable to tbt plaintiff on account of hia 
being required to sell the goods at t lower rate The defendants have 
filed the Risk thiungh their pie idei, and it has been admitted by 
plaintiff 6 pleader It is Exhibit P 1 This Risk Xoto was executed 
in the form approved by the Governor General in Council under 
Section 72 (2) of the Indian Radu tys Act 1890 This risk note 
absolved the Compmj from all liability foi the shortage of goods 
(2 Nagpur Law Report, Page 25) I therefore hold accordingly 

With regard to point No 2, 1 have only to state that theie was no 
special agiceinent between the paities that the goods weic to be 
dtlirerod to the plaintiff within any special period In the abseiieo 
of any suah agreement the plaintiffib not entitled toucover anytliing 
on account of lo^s Eastain<.d owing to hie being lequired to sell 
the goods at a lower rate , so the plaintiff is not entitled to cl iiui 
anything on this ground Under these circumstances the nluiiitiff s 
suit falls and is dismissed with eoste, and it is directed that the costs 
of the defendant Company bo borne by the plaintiff 


CVe Ko 11. 

In the Court of Small Causes at Bombay. 

&U 11 No 1371 or I'lOT 
AffRLD lIAJr GLLGA, PtaiMir 

V 

IJ G. J P. RAIL>\AY A orutr-, DtriMivsTs. 

I (Ilf ay Uomi any, Unhditi/ of — Damage t GooU — R\»k Note lunn A — 

No/tcp 0/ claim Jannarv, IS. 

the pUintiif sued tie defendant', for ilamige cmscd to his goods 
which iicio tendered to the Isi defend iiit Compitiv for cirriagi. to Bom 
hny 'the suit was dismissed on the fellowing giounds — 

(1) Tint the goodn were 'lights damaged by tarn before they were 
cntru&tcd to the Itailway Company for despatch 
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KI SPONSIHIIirr AS CAKIIHS 01 COODS 


Vliini. I H i]i 

Cico^.a 

n ( J r 


(J) lliat tl e IHilway Coinpcm wcit abs )l\cd Iiuih Iiibility '>11'- 
jilaiiitiil 8 agent cxccatcd n llj'ik Note oii 1 orin V 

(3) i hit the Buit ira not miiiitMiiable ai uotui- of c! vim iiq n f I bj 
bectiuii 77 of tilt Hiilftayf Vcl IS'O.was lut j,neu to tic Mata e of 
till- Railauv and tl at tbc {,oodh bad bteti damaged before tley nee 
delivered to the 3i d lUfti dint Cotiipmy 

Jddoulm — I n Ibih cabe plaintiff huea the defeudanta to recover 

11b IjllG 11 0 foi d iiuni^s occnbioned to 131 bales of pre seJ codon 

cuuBigned on fcth June lOOo, under Railway Htctij t >o I'^iytotbe 
let defendant Hutlwa} at Junagnil for carnage to Bombay B 
ipptnra that tlit biles wtro cirricd bv tbe Railway Compau) 
Ubivvnagui and tbire sliipjicd on Ixnrd tbe 2nd defendants S •- 
Sabariiati for Bombay llie balei arrived m Bombay ou oi 

about loth JutK lu u wet an I danm^eil condition atid a surTcy 

111. Id and tin. plaintiff now sues to itt-ovcr tl c nniount awar e o 
Buoli mrvey tirttthei with intoieat «ud other ebar^LS Ibe * 

luth deny that the bali.'i were damaged whilst m tbiir possess c 
llnougli the mgligcuce oi tiieUssncbS of then 
piotcctiou undei lit f Ft No 2 exccultd by tl i plan ti »c 
mg agent Juycliand Parbhud ib when the goods wtrecon Jg® 
Jiiuigad llie R'vilway Company also at a Iite stage o 
ceediigs aftei the cTidence had been practically compl 
the ib>iui th it 1 0 clfttit had been prcfeircd on the R'lilway 
tratiou ns leqiurcd bv the provisioiiH < f Section 77 of Act 
Now this lliek Note is in the lorm approved by the y, 
Geaer il m Council under Section 72 (2) (b) of ® Indian 
Act lA of 1890, and tbe first thing to notice about it is that t I 
to the 2iid defendant Company the piotectioa atlerded 
way AdminiBtiation to whom tho gootN ire consigned of 

irgued that tins is ‘ ultra iires,’ but I hold on tl e 
11 R , 21 Had 172, that the 2nd defendant is entitled to 
tion affoi-ded by it damsg^’ 

Now it Beems tolerably clear that these bale wer® 
wl list in the cuBtody of the 2nd defendant Conij any ^ 
paiiy, quite apart from the protection afforded by the PoaB 

tl c execution of wlncb tl c plaintiff Biys he ^aveim an 
only be liable to the plaintiff if the damage ^ 

balcs^were in their custody Weie the 2n I 
Administration tins would be clcii fiom Section ^ p,By iP' 
Act but as the 2nd defendant n neither a Rid^'^y right’ 
entitled to the protection affordetl by Act HI ^ ^ .j,i» til®* '* 
liabilities are those of an insnrei and if he receiv ^ he 

good condition ind delivered them damaged the ^ gpd w 
him to show that the damage was caused by the o 
King’s enemies 
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That tho bale', were ns a matte) of fact dnniaged before tlie 2nd Abmed iisji 
defendant took dehveij of them Beems proTcd fjoin ilie evidence Oeop-i 
Hio correspondence botneen the Itailnnj Compati) and tlio Jnil ROjp Ky 

defendant Company shone that a nnmbei of bales weie lyin'' on the 

wharf at Ilhavnac'ar exposed to tl e elements and the Railway Coni 
pany attempted to throw the blame for this on the 2rd defendant 
Company alUging that the latter had cancelled a ship with the 
rcsnlt that the bales ready for embaikation had nciiinmlated Tlie 
2nd defendant Company repudiated .any breach ot the a^rcoment 
between the tavo Companies foi the caniagcof goods mid whicbcvei 
Company was in fault between them the niiprott eted bales wen 
damaged Now the case made out in tlie plaint is n >t on any breath 
of any dnty to the plaintiff arising out of the contract for the car- 
nage of goods entered into bttucen the ttio companies so that ue are 
not concerned with which Company broke tlut contract, but need 
only look at that contract for the pin pose of Bccing at what stage 
goods consigned to the Railway came into the possession of the 2nd 
defendant Company It appeals that tho goods did not come mlo 
tho custody of the 2nd defendant Company until they were received 
onboard If, theieforc, they wore damaged on the n barf »it Rhar 
nagar they were not then in the 2nd defendant scustody and the 2iul 
defendant Lunnot be Ik Id liable It is deal the goods were not 
damaged on board tlie ship foi the surveyor s report shows tliey 
woioeoTcrcd with mud and (liere is ii< eyidencc of any soa-wafei 
damage I am theiefore oonstiniocd to hold that the 2nd defendant 
can in no lasc be held liable foi this damage 

Tlie Railway Company seeks shello holnud the Risk Note and 
till want of the statutoiy notice of claim lequiredby Section 77 of 
the Railway Act 1 may deal shortlr first with the Risk \nfe It 
IS executed by Joychaud Parbhndns, tin carting agi nt at .Tnmgad 
who consigned the goods PlaintifTfc ninn at Junagad was Jaimo 
avliose duty it was to take the cotton to the Pi ess at Junagad, get it 
pressed and consign it to Uombav Ab such a^nt he was rntrnstrd 
with all the powers incidental to Ins business md therefore with the 
■jnrw rr *1.0 einp’my a t5se'rnig ivgviA ’»aiy t’lHoA I'tyT* 'im iqAjnmViy got 
the authority of Jaiioo and Chftttnrbhni, the Press ilaunger, to exe- 
ente this Ri'k Note, and his evidence in this respect is corrnbfirated 
by the evidence of Jlanislianker, the Goods Cleik, who testifies to 
refusing to accept the goods exLCpt nndei a Risk Note, wheroiijx'ii 
he says Joychaud went away to get antlioiiiy If it was incidental 
In Jeyclinnd's business to sign Risk Not s when iiqniied he was 
justified in doing so m a pi opei cast If it w as not, it peems unlikely 
ho would take npon Intnself that reap nsibility without gctiiug 
speeial authority On the evnlence 1 hull lie i-eceivod nnthorify to 
siini the Risk Nofi and that the plaintilT gave Jnnoo such authority. 
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Ahme<1 llrtji It was certaml} apropercaso for a Risk Note, for altliongh 1 1 

Ooegft j,g|^ t]jg damage lo the liales occuired at RliaTnagar, yet tl ere 

R O J P Ry can bo no doubt tliat tbej were sljglitly injured by ram ffben the 
— plamtiffs’ man loaded the wagons with them in tlie Press Coiuinny s 
private yard and before they were shunted into the Railway com 
pound where the Railway Company’s possession begins Iheen 
donee sliowe the wngoiis were given by the Railway Company to the 
plaintiffs man at 2 p H and returned to Hie station yard at 6 PJi» 
(seo Ex No 7) and ns the ram registei shows an nnexpected fall of 
ram on that day, the oial evidence for tlie defendant as to the state 
of tlic bales seems amply conoborated 

Joychand cxccnted the printed form, Ex No 2, befoie the blanks 
left foi tbe details of the gouds were filled in These blanks were 
not, ns a matter of fact, filled in till the next day, hot I * 
immatei lal ns the punted foini contnms all tho essential teinis o t ® 
agreement botucon thi parties T am inclined to think fre® 
perusal of tins and otlier Risk Notes (En Nos 4, 5 ^ „ 

that Joychaud at first simply wrote the uanie " Ahmed Haji G'J® 
but even if this were so, it would in my opinion snfbcientljCO®P 
with the terms of S 72 of the Roilway Act Jfr e 

tends there was no coneideration for this exemption chose no 
Risk Note and says cousignoreaie bonnd to send their geo s 
Obviously, however, Railway Companies are entitled ® 
themseWes when goods are delivered to them in a damage 
and this is a laee in point, and in fict the Railway o ojiierc 

autlionzcstlie form m which this Risk Note IS drawn ..wnasft 
fore that the Risk Note was properly executed and t a 

proper case for the taking of a Risk Note, but whet er 
teinis of the R'sk Note cover a damage not arising rom ^ 

in •winch tbe goods were delivered to the Kailuay o notic'* 
point on -which, having regard to my decision on the po»“ ^ 

of claim under Section 77, 1 need come to no conclusion 
Risk Note was executed at the date of the consignmen ^ 
from the reference to it in the Railway Receipt, * jjt tbs 
even if the Railway Company wcie to fail ^ That 

under Section 77 of the Railway Aci would hoi 
was taken practically after all the evidence bad been (o its 

I allowed it to be raised although llr ^ ^,,56 of t*"* 

being raised at eo late a stage of the proceediogs ^ gboi^' 

Secretary of State v VtpehanJ Poddar, 1 L R , - ^ the 

that a defendant need not plead want of notice 7? 

objection at tbe hoaiiug and in any event tbe terms ° 

very imperative That section says a pei son »?o been 

» compensation unless his claim foi compensation 

in writing by him or on his behalf to 
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witlim 61S months from the date of the delivery of the goods This Ahmed naj! 
IS not like a sechou in a Code of Adjective law reqniiing notice of Geegir 
nciioD prior to the 61ing of a snit which notice may ho waived or ^GJVRy 

even, as in suit for an injunetion against a public officei, actnally 

dispensed with It is a condition precedent to the right to compen- 
sation at all and even if it could be waived there is no evidence of 
any waiver in the correspondence All that the correspondence 
shows is that the Bailnaj Company were aware that a claim for 
compensation was being made and assented to a survey This does 
not Hmonnt to estoppel, waner oi compliance with the teims of Sec- 
tion 77 If that were so, a Railway Compauj would be precluded 
from faking the advantage of assisting at a survey of damaged 
goods for feai it would be consideied a waiver of the Company’s 
right to a notice nnder the Act Undei Section 140 of the Railway 
Act, the ‘ Railway Adromistrvion ” inthiscasc is the “Manager* 
and it is admitted that no notice of claim was addressed to him by 
the plaintiff until the ISth Januar) 1907, te, more than six months 
after the date of tlie delivery of the goods It is contended that 
notice of claim was sect to the 2nd defendant and fvi worded bj him 
to the Tralhc Superiotendeol of the Railwxj Company who in turn 
forwarded it to the ^fauager, but the point to be noticed is tlint there 
was no claim mado on the liailuatj A ImtnntraUou The claim lohed 
on by the plaintiff wis made on and addressed to the 2nd defendant, 
and says that the plaintiff will hold 2nd defendant and the Railway 
Company liable That is not a cla m >< the Hatluatf e\ on tliongh it 
should happen to he forwarded on to the Railway by the 2Dd defend 
nst Nor can it be said that the 2nd dohndant was the agent of the 
plaintiff to forward the claim on to the R wlway The plaintiff does 
not ask him to do so and in foiwardmg the plaintiff s cl nm the 2od 
defendant docs not purport to forward it as notice on heliaU of the 
plaintiff under Section 77 of the Act 1 he Indgment of Sir L iwrence 
Jenkins, C .T , in E J Ji Gnnpui/v Jethnmal, IhR 2o Bombiy 6G9, 

18 most appropriate and the “ ratio decidendi ” in that cise applies 
here The ci^eof Gunga Par$hal v the Agent Bengal an I ^orih 
R’es/ern Eatluay Company (High Conit Dccimous of Indian Railway 
Cases)!') IS also in point 

It IB clenr tlierefoie, the plaintiff must fail I therefore dismiss 
the suit with Rs 90, profe«Pionnl costs to the 2nd defendant As 
the Ifit defend int raised the plea of want of notice nnder Section 77 
at the ver\ end of the evidecci and as I ha\e come to no cmclasion 
ns to the Railwnj Compaui s hnbilitj apart from the qne-liou of 
want of notice, I make no ordei for their piofce-siooal costs 


ISS 




(1) See anW |>4ge 473 
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1003 
J^onp, 5 


C.iseNo 12. 

Small Cause Court of the Sadar Munsit, 
1st Court, DInajpur. 


Recister No 251. 

BJ NODU LAL KUNDU, Plaivti^f 

V 

SLCIILIAIIT OP STATE POH INDU IN 
COUNCIL, Dependant 
Shorl deUiery of jcwrf * — Rtsle Note Form A 
llii8 la a suit aj^inst the defendant fo*" 
vftliio of 0 JtuttiuU and 30 eeers ol |*^^ 5 ,ed»S 

found short at il o destinfttion in a consignment of 2'^ ho» 

Calcutta for desp itch to the address of the plaintiffs a^ 

The suit Was di«mi»8e«l On tl e ground that the goods pg^^ation 

packed and th U the defendant Compinj were not lioolc or 

for loss under risk note form A executed by the tenaer ^ ^ 

25 bundles of corrugated lion sheets were ty.pliuitifi 

station by the senders S 0 Sett and Sons for delivery 
at Dinajpur Station, where ashoitage of 9 tnann s 
weight of the bnndlcB was found at the time w 
things -was taken The plaintiff now sues the defondan 
If 8 72 3 0 is price of 9 manoda and 30 seers of a“'^ 

lost, and for Rx C 1 Oas fi eight overohnrged for t le ^ 

30 seers of corrugated iron ebeets It is not clear how ^ 
been assessed as the price of this 9 maands and see 
gated iron sheets 

Thp defendant pleads non liability for compensatio ^^^^ 

states that lie is willing to refund freight on t e e 
charged 

Point for decision is — ^ 

Whether the defendant i8 liable for the compeusxU 
The evidence on the plaintiff 8 side shows 
who called himself as Darwan of the senders S 0 
who (cndeiod the articles at Sealdah 
note (hx A) and nsk note form “ A " (Ex E) o’* ® ' 
eiB S C Sett and Sons Fioio hiseignatuies m form 

it appears that the man was Ghabi Nath Singh Coanc^ ** 

risk note has been approved by the Governor Geuer 
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required by Section 72, cl (2 6) of Railway Act IX of IS90 It wan 
fiigned by tbo sender’s min on tbeir boliaU as requited by that 
Section, cl (2 « ) 

Itisadmittedthat S C Sett andSonssent thesotiungs to tlie plaint- 
lil Someone must have tendered these things at the RaUtvay Station 
on their behalf The manager of that firm has been examined on 
commission at the defendant s instance, bnt he could not say who actu- 
ally delivered the goods to the Railway Administiation at Sealdah 
The plaintiff could easily ascertain from the sendeis who that man 
was As the things were insecnrel^ packed, as proved by the evidence 
on the defendant’s side, as the man who delivered tbe things to the 
Railway Administration on behalf of tbe senders B 0 Sett and Sons 
for carriage to Dinajpur executed the risk note form “A ’ (Ex B) 
on behalf of those senders after its contents were explained to him 
(as proved by the evidence on defendant's side against which there le 
nothing on the plaintiff’s side) and thereby exonerated tbe defendant 
from compensation for loss of the things I think tbe defendant is 
not liable for compensation for loss complained of, which arose from 
insecure packing of the things So I find that the plaintiff cannot re- 
cover any compensation from the de/euefant I think he ought to 
have claimed hts remedy ngaiaet the senders for whose fault he Ins 
suffered loss 

The defendant is willing to refund the freight on tbe excess 
weight charged, which accordiag to the iilnintiffs is Rs CIO Ihe 
defendant does not dispute this amount 

The suit IS accordingly decreed for Rs 6 1 0 Tarties to get co^ts 
in piopoition to sneceRs, 


Case No 1 3 

In the Court of the Munsif of Hawaii, Bareilly. 

Suit No 5 or 1907 
AMBHA PEKSHAD 

t 

E F JACOB, Esqr, CIC, 

MANAGEIt, OUBU AND ROmLKHA^D RAIM\A\' 
Riliray Ac/, /X o/16 *0 S 7 >--De<liralton >f Ihf r^ulrnti ami ixihit o/ a 
paicel — lAdbiltly of Rniitay Company 
In ft Riiit ngftinst ft Railnuy l ©mj my for loss of « pircel winch con 
lamed Brticlea worth only Us 10> mcntioncl in tl « ''e end Schedule of 


Uenode Lai 
Kundii 

Secretary of 
State 


1907 
Uay 8. 
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Ambha Railway Act, 1\ of 18 *'» jt was dismi««ed a? the plaintilla failed to 

Pershnd declare its value and contents, as required by Section "o of the Act 
F F Jacob The plaintiff fined to recover Ils IIG 7*3 from the cletendant 
The plaintiff le a goldnnd silver lace seller at Bareilly 
Ills case 18 that he despatched a parcel of gota and lacfika valncd afc 
Rs 110 7 3 to one Ram Charan aud Bansi Dhar of Cawnpore on 
the lith April I'^OG, for which he obiained Railway Receipt o 
42409 from the Parcel Clerk of the Bareilly Junction Station, t a 
the parcel did not reach its destination and was lost on the wa 
that the plaintiff sent a notice to the defendant bnt he sent no rep ?i 
that the plamfiff is legally and equitably entitled lo get the va ne 
the articles Bciit, and hence this suit 

110 7 ^ 

Upon these allegations the plaintiff prays to recover . ,.g 7 3 

the value of the articles sent and Rs G damages, in all R’ 
from the defendant 

The defendant resists tl e suit on the following gionnds 

1 That tho defendant has 00 personal knowlei^ff® 

gatiOQ contained in paras 1, 3 and 4 of the plaint ^ 

2 That the defendant docs not admit 

;n para 2 of tlie plaint, that the pliantiff sent gola 

Re 1107 3toRamCharaMandBaDBiDhftrofCai\nporeon ^ 

April 1906, and the defendant also does not admit t le ? 
the articles given in the said para of tho plaint 

i That the plaintiff delivcied a parcel weighing - see 
chatak without declaring the value and the contents 0 
Bareilly Junction for carnage by Railway to ordius'/ 

the freight which was charged on the parcel was a 
parcel rate 

4 That as the alleged contents of the parcel were a 

articles which are mentioned m the Second Schedu e 0 100 

Act (Act IX of 1890), and that as their alleged vale® ’ 

Rupees, the plaintiff ought to have caused the va ue ft 

be declared or ought to have declared them at the tim 

very of the parcel ^ 

5 Tint tlie plaiotiftneitlicr onstd lb. ^al»e 

parcel to be declared, nor declared them at the pjainb® 

of the parcel at the Barielly Jnnctiou, and t! at . tm** 
declared the value and the contents oftbepftf®® ** tbeOndh*® 
delivery of the parcel at the Barrilly Junction Sta ^j^ni 

Rolnlkband Railway would eithei have ® th® 

plaintiff, by which the parcel would have been caw* 
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j{f B own risk, or would liftve required the plaintifi to in‘<uietlH) \ii;bha 

parcel by pacing n, jieioentnqo oa the value 80 declared way ot Pershal 

compensation for inQieasod risb g p jac„b 

6 Tliat nnder the above circnmstancos the Oudli and Rolulkbatid 
Railway or the defoiid'int is not, according to the provisions of See 
tion 76 of tiie Railway Act (No IX of 1890), liable for the allegtd 
loss of the parcel 

Upon the above pleidings the fol'owing issues have been framed in 
this ca e at th“ motion of the pleaders for both the parties — 

I hether the parcel in dispute did contain gota and luehka 
\iorth Rs 110 7 3 

II Whether the plaintiff did not dei lare the contents and the 
value of the parcel, and whether it was incumbent upon him to do so 

III Wliether Section T> of the Act I\ of IS^O is a bir to the 
pUmtiil s claim 

IV AVhetner the defendant is liable to pay the sum in suitoi 
any porti in of it 

J’lW Itng haties I to I\ 

1 have given the case my best consideratioD In my opinion the 
plaiiitiH s claim fills both on merits and on law 

Ihe coQtLuta at d the value of the paicel are not admitted b? the 
defendant It lay tliercfoie upon the plaiatilT to prove that the 
articles consigned by him to the Railway Company Mcie worth 
Us 110 IS alleged by him lie Las not been able to do so 

To piovc the value and the consents of the paicel in question mo 
have the tcstiiuonj of the plaintiff and of bis one witness Mohabbiit 
Uusaiti only 

Relating to the contents aud the value of the j ircil there is only 
one senicnea in the deposition of the pi iiiitiff which is as follows — 

I h ul given the parcel 10 B Kishan I al clerk and at tl c time of 
its deluerj 1 had told him that it contained joia woith about 
Rs 100 1 he plaiutiC does not st ite here or at any other place in 

his deposition that the gota «as actually worth Rs 110 Ihe state 
incuts of the plaintiff on this point are thus quite v i^ue luid indeii 
n'te lie Miinese for the pluntiff dcposcb that the plaintiff had 
given t\\ > puceK n tin date m question to the pirtel cleik and had 
silted to him that they both cmtained giods worth lls dOO that on 
a talk bet'Mcii tliL plaintiff and the cloik the pi untiff had stated 
that one of them contained go da woith Rs 100 nmi the oti r worth 
less tl lu Us 100 Ibis witne s <oes not slate tf at he knew that 
the piri.<.l 111 dl^plUo \cfiiaBy contaiiud g ti worth the amount 
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Ambha claiintd by tlie plaiDtifT Iho oridence of tins witness therefore 
Torsbad ,}ocs not provo at alj that tlio parcel in dispnto did contain yo/fl and 
} I Jacob that it was woitli Itf. 110, as alleged by the plaintiff The plaintiff 
— ought to bare piodncid some witDeseCN to show that the parcel was 
* packed "ind soiled before him nud that gota worth Ks 110 was 
actually put info it Tho witness for the plaintiff makes no mealion 
of gola at all m h»s deposition, and theie is nothing in his testimony 
from iihich even an inference can he drawn that he had actually 
seen the plaintiff packing yofa worth Rs 110 m the parcel, orthat 
he hu'' otherwise n personal knowledge of the fact that the parce 
contained golt worth the amount claimed by the plaintiff 

This man has been prodneed simply to prove that the contents 
and the value of the parol had been declared before him by thepla'o^ 
ifl to the parcel clerk Tho testimony of this witness therefore 
quite iritlevant in reference to tho point nnder consideration, namey. 
tho actual valne and the contents of the pared 

When the value of tbe parcel is in dispute, I cannot on Ihcsm^fo 
testimony of the plaintiff, which is quite vague and indeffnite, 
that the parcel in dispoto contained gola worth Re HO 0^'*° 
by tho plaintiff 

I theiefore decide issue No 1 against tho plaintiff 


Tho suit thus fails on this ground 
It fails on questions of law loo involved in the Court 
The defendant claims exemption from liability on 
that tho case is governed by Section 7S of tbe Railway o® 

Act (lA, of 18^10) and that ns ihe plaintiff did not declare the 
tho contents of the parcel as required by that Section so e 
tied to get no relief , 

Tho parcel in dispute is alleged by the plaintiff to have ® jj 
articles of the excepted nature, such as are mentioned in 
of the Railway Company’s Act They are said to have wa 
thin Rs 100 0, vide para No 2 of the plaint 

Under these circumstances, it is clear that Section 75 
way Company’s Act applied to the case ^ 

Hie question therefore for eonauleration is, as to ^ {ijo 
time of the despatching of tho parcel the plaintiff comp ^ 
diiection contained in Section 75 of the Railway Railff*f 

if not whether this non compliance with them absolve 
Company from all liability for tho loss of the plaintiff s p 
In my opinion, the plaintiff did not comply at all with ^ 
nicnts of Section 75 of the Act mid, tl erefore, that ec 
his cl urn 
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Clause I of Section 75 distinctly proridcs thit the person delis cr- Amblia 
iug a package for carnage to the Railway Administration must cause PerB) ad 
the “ value and contents " to be declaied or to declare them 2 P Jacob 

The burden of proving the above declarntion of both the contents 
and of the value lay upon the plaintiff He has utterly failed to 
discharge that burden Besides tendering his deposition, the plaint* 
iff produces only one witnisa, Mohabbat Hnsato, more to pro\e these 
declarations The evidence of Mohabbat Husain is quite worthless 
He states that on the date in question two parcels wire tendered by 
the plaintiff to the parcel clerk, and that m reply to a talk that bad 
taken place between the plaintiff and the parcel cleik the plaintiff 
had stated that one of these parcels contained Mai (goods) worth 
Rs loo and the other worth le*is than Rs lOO He does not state 
that the plaintiff had stated to the parcel clerk that tho parcel in 
dispute contained laehki and gota He m ikes no mention of laehln 
nnJ at all He nscs tho nord Mai (goods) in reference to tho 
contents of the parcel in dispute (as well as the other panel) 1 he 
evidence of this witness thus shows at least that the plaintiff did not 
declare the actual contente of the parcel to the clerk It also shows 
that the plaintiff did not declare the actual value of the parcel too 
The evulenoe of this witness thos shows that neither the actual con 
tents of the parcel nor their exact valoe were decKnd by tin plaint 
iff to the parcel clerk There tl us remains the evidence of the 
plaintiff only to prove the drclaralion of the value and the contents 
of the parcel to the parcel clerk lean place do leliance on tho 
single testimony of the plan tiff when it is nut siippoitcd lyany 
othei evidence on the record 

Morcoicr, tho CMdeaco of the plnntiff lUo would bhow it least 
he did not dcclaie the actual value oi the paicel He says (hit ho 
had told to the parcel clerk that it conttined gati worth about 
Rs 100 Ihe woids about Us 100 have been used In the plaint, 
the plaintiff states that jota was w< ith Rs 110 7 -i It is evident 
from this thei-eforc that tho plamlilT did not dibclose the actual value 
of the parcel to the paicel clerk 

One fact IS iiotew ortli} here In the plaint, as I faavejast said 
above (latJe para 2 of the plaint), the plaintiff states that tl e value 
of the parcel w as Rs 110 7 3 In bis deposition he states (hat it w as 
woith about R« 110 on1j Tlie plaintiff has invented tbC'O latter 
St iteruonia tot ike the case out of the proi isiunb of Section 7 > of tbe 
Railway Act Rut theec after tin iigl t st itemenU cm give no help 
to the plaintiff 111 the f ICO of cUar st itt mints lu psia No J of the 
plaint that the |arcel in dispute wts woith 111 HO 7 3 Thev can 
only serve to shoaa the bad faith of tbe plaintiif 
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AmbLa The ovideiice of the plaintiff liinifclf thus eihons that at least he 
Pershad disclose the nctnal value of tlie pai-ctl Ihe eiidence of tl e 

E 1< Jacob paicel lIliIl shows tliat noithci the contents nor the value of the par 
cel were disclosed to him and so the parcel was accepted sod 
booked and charged 16 an ordinary pircel It w is the doty of the 

plaintiff himhclf to declare the actual contents and the valae of the 

parcel m ordii to give the Railway Administration the opportnnily 
of claiming the hightr charge provided for the articles o' the 
excepted nntuie (sneh as the parcel in dispute is alleged to have 
contained) in addition to a peiceiitage on the value disclosed bj way 
of compeafiitioii forinoroastd risk 

The charge paid foi the parctl was the ordinary parcel rate Ha 
the plaintiff decliicd the contents ami tlie value of the parcel the 
Railway Authorities -would la\e obaigedthe parcel at the higher 
rate prescribed for excepted articles in Schedule 11 of the Act and m 
adlitiouto that they would hive claimed a percentage over te 

\aluo so declared by way of compensation for increased Ji*h or, i 

the plaintiff would have bo elected, tboy would have sent 
at the pi iintiff s ri«k aftei taking a ri«k note from him 
ttseltisa sufTiciiOt evidence of the fact flat the *^***liij 

disclosed the actual content^ nor the actual value of tie 
dispute I am inclined to think that the plainiifl pnrpo ely 
ed the actual conteiite and thevaloo of the parcel >n ordei 
the payment of the higher charges lefeired to above 
For all these reasona 1 am of opinion that neither the con 
the value of the parcel were diecloied and declared by the p 
lb required by Section 75 of the Act ,i d not 

It 16 contended on behalf of ihe jilamtill tl though 

declsie the value and (he coidenta of the pt*cel stdl t ® 

CompKny as a bailee is liable io account for tht* lo'S of H e p 
parcel 

This argument 10 not sound - j,, jop 

No authority has been produced on belialf 0 ! the p mn 
port of this contention The terms of Section 75, Hai 
quite clear Under that Ecction the declaration of t jj $ 

value of the parcel are conditions precedent to the ^ ^ copd h®”* 
lesponsibility on the Railway Company Unless t ^ by 

imposed on the consignor by the above section aie co p 

him the Railway Company cannot be liable for the 

etc , of tl e parcel As these requiremei ts were not j of 

the Railway Cotnpanv was absolved of all liability 
the plaintiffs piioel The ruling m Rnfa l^ooopl^* 

‘^ovfhern ^fnhT ^tta Railuay Oompnny I b R , ^nlanie vfhiel 

1 5 the case (vide also the rnhngs nt P 1C5 of the B3i ^ 
was passed in reference to the old Railway Act) 
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The proBent case is mnch stronger than the one m the raling refer- 
red to above In that case the consignor had paid the higher rate 
prescribed for articles of excepted nature and had declared the con- 
tents of the parcel too, hnt not their valne In the present case the 
plamtiS neither declared the valno nor the contents of the parcel nor 
did he pay the higher rate of charges prescribed by the Railway 
Company for lachka and gota which aro articles of excepted nature, 
as detailed m Schedule II of Act IX of 1890 

The ruling in the case of Nanlu Jtarti r The Indian Midland 
Railtcay Comjiany, W N , 1000, p 111, is not m point as it was not 
passed with reference to Section 75 of the Railway Act 

That ruling nowhere lays down that, irrespective of the provisions 
of the Indian Railways Act, the responsibility of the Railway Com- 
pany for loss, destruction, etc , of goods is always that of a bailee and 
IS to he regulated in all cases by the law laid down on this subject 
in the Indian Contract Act 

The present case is dearly governed by Section 75 of the Railway 
Company’s Act (IX of 1890) and had the plaintiff complied with 
the condition imposed open him by that section the relation of 
a bailor and bailee would have arisen between him end the Railway 
Company, and m th'it ca^e the Railway Company as a biilee would 
have been liable to accouat for the loss of the plaintiff s parcel 

I consider that the liability of the Railway Company as common 
earners has been taken away by the provisions of Sections 75 of the 
Railway Act (IX of 1890) and ns the plaintiff at tbe time of the 
delivery of the excepted articles to the Company's clerk did not 
declare the value and the nature thereof as required by that section, 
the Railway Company cannot be held liable as a bailee under the 
Indian Contract Act 

In the case of The East Indian Eailiiay Coinpatiy v Runyad 
Ah, WN , 1895, p 150, it was held by the Honorable High Court m 
reference to a case arising under Section 72 of the Ratlnay Com- 
pany’s Act (IX of 1890) that it is not open to any Court to take a 
case out of the provisions of tho statute when the ca<ie clearly falls 
within these provisions The case clearly falls within the provisions 
of Section 75 of the Railway Act and cannot be taken oat of it 

Next, it IB contended on behalf of the plaintiff that even though 
the plaintiff did not declare the valne and the contents of tlie parcel, 
yet he la entitled to get the sum of Rs 100 at least by w ay of damages 
from the defendant as under the bye laws fiamed by the defendant 
Company it (the Company) is always liable to pay damages op to 
Rs 100 m case of the lo<s of the parcels of over that ralne 
J39 


Ambha 

Pershad 

I F Jacob. 
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Atubbft ^ ^0 iiot agree in this view In support of tbia contenitoa the 
Fersbad plaintiff pats m evidence the Hailwaj Companj’a Coaching Tanfi 
E F Jacob VII) and rched upon Buie 215 of it Rale 212 of this Tanff 
applies to the case It is on exposition of tho provisioos of Section 
75 of the Raifwaj’ Compaoy’e Act When the case clearly falls un3er 
rule the plaintiff cannot now be allowed to it out of it 


Rule 215 of the tariff does not help the plaintiff It most be read 
jQ coQuectiou with the other rules in the Tariff Role 209 of this 
Tariff cleaily provides that the Compsnj will not be liable for the 
loss of any goods unless then contents are properly described tbe 
contents of the goods in the parcel m dispnte were purposely conceal 
ed As to Buie 215, pam (hj of it clearly provides that the Cottpaoy 
will be liable np to the prescribed limit, ttz Es 100 only m case 
the consignor declares the contents of the parcel but refnses to iwors 
it Here the plaintiff did not declare the contents ef the pircels 
did he pay the special charges provided for arfciclea ef 6i««P 
nature Had the plaintiff declared the proper contents of thep**^* > 
the Railway Administration would have realized the higher w** 
prescribed for articles of excepted natnre and would have been ‘ 
the position of taking special care for the safe enstedy and camsg 
of the parcel m dispute 


As I have just said, the plaintiff by concealing the 
of the parcel cheated the Railway Company and evaded the 
of higher rates, which in case of a proper dedaratios the ^i 
Company would have demanded from him 


Under Rule 215 it la optional with tho couBignor to *®^**T2j the 
pay the percentage fee over and above the rates prescri e 
parcel or not, but it le not optional with him to conceal * ® jj,j 
of the parcel and to pay an Ordinary rate for it instead o t 
rate prescribed in the Tariff of the Company undet I ^ 

vested in them by the Government of India, when an 

le paid for articles of excepted natnre (the prescribe 

vrhich are much higher and are calculated according onifs^ 

the articles), the Company IS expressly exempted from ■i'' 

Rule 212 of the Tariff and the other rales 


These rules fix the Company with liability only w 
ed charge is paid The increased charge, it is by 

as a compensation for the greater nsk and care to 
Railway Company for the carnage of the articles o pjecs'* 
when these increased, charges were not paid by the con g 
not hold the Company liable foj: the loss of his parce 
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For these r(.asonB, I am of opinion that under Rule 215 of the Tariff Ambha 
the plaintiff cannot claim a limited damage, us Rs 100, from the 
defendant E V Jacob 

For all these reasons, I nm of opinion that the plaintiff s claim 
fails on these legal gionnds also 

oansabD 

That the claim be dismissed with costs 


Case Ko. 14. 

In the Court of Sub Judge of Faridpur. 

Hovbt AppEit, No 283 op 1008 

APPEAL FROM THE DECISION OF MUNSIFF, CHIKANDI 
ADDITIONAL CODRT, dated 29tu Joey, 1903 
SARATOHANDBA BOSE and otobbs (Pdaintipps), Appellants 
V* 

BECRETART OF STATE FOR INDIA IN COUNCIL 

(DbPESOAM), ReSPONDENT 

Railway Act, IX of 1890, Section 7i— Declaration of the contents and lalae 1003 

of a parcel — Shawl, (Ujinttton of Not 13 

Id a suit ngaiost a Pailway administration for the recovery of the ralne 
of a parcel containing shawls lost in tronsit, it was held that ootice given 
by the plaintiff s pleader was sufficient, and that, as the contents and the 
value of the parcel were not declared aud insnrauce cbaige paid as required 
by Section 75 of tbe Indian Railways Act, IX of 1890, the administration 
were not liable to tbe claim of the plaintiff 

Tub facts out of winch this appeal has arisen are these — The 
plaintiffs are a firm of merchants carrying on business nuder the 
name and style, Basu Friend andCo at Gosaain sUat, nithmthejnns 
diction of the Ghikandi MunsiS On the 13th November, 190o, the 
plaintiffs in tlio name of their Calcutta Agent, one B K. Seo booked 
a parcel containing country made cloths and nlwansat the Bara 
Bazar office of the Eastern Bengal State Railway at Calcotta for 
conveyance by them and the I G S N and Railway Company to 
Bijnisar, a steamer station on the Fadma, and the delivery to the 
plaintiff No I, but the goods appear to have been lost in transit and 
some correspondence passed between the plaintiffs and the Railway 
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Aiabba 

Pershad 

G F Jacob 


I do not agree m this view In support of ting contention the 
plaiutiS puts in evidence tlie Railway Companj'fi Coaching Tan3 
(Ex Vll) and relied npon Rule 215 of it Rule 212 of this Tanff 
applies to the case It is an exposition of the provisions of Section 
75 of the Railway Conxpany’a Act When the case clearly falls nnder 
rule the plaintiff cannot now be allowed to take it out of it 

RqIo 215 of the Tariff does not help the plaintiif It most be read 
in connection with the other roles in the Tariff Rnls 209 of this 
Tariff cleaily provides that the Company will not be liable for the 
loss of any goods unless then contents are properly described, the 
contents of the goods in the parcel in dispute were purposely conceal 
ed Ab to Rule 215, para (6) of it clearly provides that the Oompsay 
will be liable up to the prescribed limit, ttz, Bs 100 only m case 
the consignor declares the contents of the parcel but refuses to losore 
it Here the plaintiff did not declare the contents of the parcels flor 
did he pay the special charges provided for articles of 
natnre Had the plaintiff declared the proper contents of the p^ce 
the Railway Administration would have realized the bigherrst** 
prescribed for articles of excepted nature and would have 
the position of taking special care for the safe custody aud cimagv 
of the parcel in dispute 

As I have juat said, the plaintiff by concealing the proper 
of the parcel cheated the Railway Company and evaded the 
of higher rates, which in case of a proper declaration the 
Company would have demanded from him 

Under Rule 215 it le optional with the consignor to 
pay the percentage fee over and above the rates preflcri 
parcel or not, hut it is not optional with him toconcea * ® 
of the parcel and to pay an ordinary rate for it instea o 
rate prescribed m the Tariff of the Company under ° — jjargv 

vested in them by the Government of India, when an for 

18 paid for articles of excepted nature (the prescri e 
which are much higher and ate calculated aocordmg o 
the articles), the Company is expressly exempted fro®^ 

Rule 212 of the Tariff and the other rules 

These rules fix the Company with liability 
ed charge is paid The increased charge, it is evi by 

as a compensation for the greater risk and care to ^ 

Railway Company for the carnage of the I’*®®'* 

when these increased charges were not paid by the c® 
not hold the Company liable few the loss pf his parce 
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For these reasons, lam of opimoQ that under Buie 215 of the Tariff Ambha 
the plaintiff cannot claim a limited damage, tis Rs 100, from the 
defendant E P Jacob 

For all these reasons, I am of opinion that the plaintiff s claim 
fails on these legal gioands also 

okdered 

That the claim be dismissed with costs 


Case No 14. 

In tbe Court of Sub Judge of Faridpur* 


lIovBT APPEit No 283 OP 1008 

APPEAR FROil THE DECISION OP MUNSIFF, CHIKANDI 
ADDITIONAL COURT, dated 29tu Jcit, 190S 
SARAT CHANDRA DOSE and otHESs (PtiiMiprs), Appellants 
V 

SECRETARY OF STATE FOR INDIA IN COUNCIL 

(DEPE-iOAM), RcSPONDEVT 

Ravluiay Act, IX of 1890 Section Tb-^Declaralion of the content* and value 
o/aparceZ— S/iatcZ, definition of 

In a suit agaiDst a Eailwaj administration for the recover; of the ralne 
of a parcel containing slnirls lost in transit, it was held that notice given 
b; tbe plaintiff s pleader was snfficiont and that as the contents and the 
value of the parcel were not declared sod insurance chaige paid as required 
bj Section 76 of the Indian Railwojs Act, IX of 1890, the administration 
a ere not liable to the claim of the plaintiff 

The facts ont of winch this appeal has arisen are these — The 
plaintiffs area firm of mei chants carrying on business under the 
name and style, Basn 1 ncndandCo at Gossain sHat, within the juris 
diction of the Ghikandi Mnnsiff On the 13th November, 1906, the 
plaintiffs in the name of their Calcntta Agent, One B Iv Seu booked 
n parcel containing country made cloths and alwansat the Bam 
Bazar office of the Eastern Bengal State Railway at Calcutta for 
conveyance by them and the I G S N and Railway Oompam to 
Bijuisar, a Ete'imcr station on the Padma, and the delivery to the 
plaintiff No I, but the goods appear to hare been lost m transit and 
some correspondence passed between the plaintiffs and the Railway 


IMS 
Nov 13 
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Sarat and Steamer autbonties on the subject, hat it led io no practical 
Chandfa Bose result At Inst the plainti08 fclirongh tbeir pleader, Bahu Satish 
Bcoretatjoi Chandia Sen, gave notice of emt to the Collector of landpertaDi 
Stete the fifanager of the Listern Uengal State Railw aj, claiming from 

~ them Rs 497 G 0 as prtco of the goods, Es 110 3 as paclnng 

charge, and Es 91 D 0 as damages, or lu tot^l If® 

JS alleged that tho TialBc Saperiutendent of the Railway thefonpon 
offered terms of compromise, but the plaintiffs could not accept these 
terms w hich were not fa'oanble to them and that hence they hare 
brought the suit Tho plaintiffs claim upon Es 600 at wheh 
they assess tbeir loss, interest at 12 per cent per annum and it total 
Rs 624 0 0 The ilanager of the Eastern Bengal State Railwsy 
and the Collector of Pnridpore have appeared and contest 
They take vanons objections to the suit, but for the purpose o ^ 
appeal It IB uec«s<iary to refer to two of them only They ere * 
the notice served ou the Collector 16 not legally sufficient sod 
and that nmler Section 75 of the Indian Railways Act ° 

1S90) the Railway Admiuistration is not responsible for * o 
of the goods and is not liable for tbe plaintiffs claim 
The itunsifl who tried the suit has decided both the points 
tho plaintiffs and dismissed the suit The plaintiffs have 
As records the bret point the contention of the appeff®***®*® 
lower Court is wrong in its view that the notice 
Secretary of State forlndia m Conned, the Grstdefendaut,!® 
sufficient and valid The objection of tho defendants » t ® P 
Babu Satish Chandra Sea, who acted for the plaintiffs 
had no authority for the purpob© The plaintiff No 1 says 
not authorise liim to give the notice, but as regards theot 
there IB notbiug to show that be bad also their aut 
the notu c The Lower Conrt has under the ciroumstauce^^ jfnosiff 
tbe notico 18 bad in law riiie conclusion of the /iff 

seams to me to be wrong As held by the Madras Big 

case of tbe S^c/'efarj o/ State /or Itulia *n Council f 

I L R , 21 Mad , 279, the object of the notice "J"' j/t,dsn« 

424 of tbe Code of Civil Procedare is to give ® 
opportunity of settling tbe claim, if so advised wi 
and this object has m my opinion been fully cas® 

which has been given to the defendant ^ . .j 

out of these joint claimants gave the notico an i appff^ 

Bufficient The present case is stronger inasmuc as i 
that the notice proceeded from all the plaintiffs^ Bcted 
tion raided was as to the aatbority of the pleader w o 
I therefore find first point m the plaintiffs* favour tarns 

With regard to the second point, the whole dsfy**^ 

whether under Section 75 of the Railways Act, 'tw 
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the plamtiffs to declare the contentB of the parcel and their value Sarat 
at the time of booking it for carnage by the Railways The answer ChandraBose 
to this question depends open whether the articles consigned by the gecre'taryof 
plaintiffs to the Company for carnage come within the list of arti- State, 

cles specified in the 2nd Schedule to the Act The defendant's case * 

IB that the “ alwans " mentioned in the plaint come nnder the term 
“ Shawls ” The learned pleader for the appellants has urged that 
the word “ shawls " most he imdcrstood m the sense in which it la 
nnderstood by Indians, itz , the rich and valuable products which arc 
turned out by the looms of Kashmere and Amiitsar He has alsb 
argued that the word“abawlB’ applies to woollen cloths having 
omameutal borders Z must say without any hesitation that I am 
unable to accept this contention as correct The word “ shawl " as 
occurring in a law in the English langaage mast be nnderstood in 
an English sense irrespective of its origin which is Indian Now 
Webster defines the word "shawl ’as a cloth of wool, cotton, silk 
and hair need specially by women as a loose covering for the neck » 

or shoulders , and I must say that the " alwans ’ whicn are manufao* 
tured of wool and the latter come within this definition I am not 
prepared to accept the restricted meaning which is sooght to be 
given to the word by the learned pleader for the appellants Even 
assaming that to bo the ladical meaning of the word, in my opinion 
the goods booked by the plaintiffe come under the designation of 
*' ehawls,’ and as their value exceeded Rs 100 the plaintiffs 
ought to have declared the contents of the parcel and their value at 
the time of booking the parcel at tbe Bara Bazar office J, there* 
fore, hold that the defendauts aio not liable for tbe plaintiffs claim 
The result, therefore, is that appeal fails and is dismissed mtb 
costs -w hich 1 award to both sets of respondents 


Case No 15. 

In the Court of Small Causes, Calcutta. 

AJION moll and otbefs 

V. 

THE SECRETARY OP STATE TOR INDIk IN COUbClL 

Railway .Iffmmisfra/icni, liatili/y o/~Ia m of goods tendered fvr despatch— ip(j7 
J/arJtiiy and l'■elylllIly — llccfipi not yraiifed Joae, 12. 

The plaintiffs took t«o hales of cloth to the godonnof the defendant 
and prcseited a forwardms note whicn was checked and entered in tbe 
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Amon Mull register by a dork, but the ^ods iiero neither marked nor weighed and 
Secretar of receipt was granted on that di^ On the following day 

State. "hen the plaintiffs called to get all this done, one of the b\le3 wai found 
— missing and tho plaintiffs saed the defendant for the valtteof ihemiasing 
bale , but the smt was dismissed on the ground that the defendant was 
no* liable for the loss before marking and weighing took place 


Judgment — This is a amt to recover the value of one of the two 
bales which the plaintiff made Over to Kastern Bengal State Railway 
at the Armenian Ghat on 4th September 1906 to be deepatched to 
Fttlchori and which was missing from the defendant's godown The 
defendant contends that under the general rales framed under the 
Indian Railway Act, the Railway Administration ice not liable 
until the goods are taken over by the Railway Adnunistration for 
despatch and a receipt given 


It appears that the plaintiff took both the bales of doth to the 

Railway godown and a forwarding note was filled in, which wai 
checked by an officer and eutered la the register The good* 
not marked nor weighed, consequently no Railway receipt ws* is*®® 

on that day On the next day, the plaintiff called to get alUhis om 

wbereopon he found one of the bales miesing Enquiry was 
inth the matter with the result that the niiseing hale 

found The learned pleader for the plaintiff contends thatlhe ** 

framed under Sections 47 and 54 of the Indian Railway Ad aw 
consistent with the Act, as they are unreasonable He relies on 
decision of Stephen J,in Jabm Stnp v The Seoretarp 
India, (8 Cal , Weekly Notes, Page 725) Now as to the 
of the Judgment of STBpeew J, there can be doubt 
seem to me that the facte of the present case ore certainty Ut ^ 
from those in the c-ise of Jalim Sing In the case ® 
goods were taken to the Railway godown and the process ® 
had jnst begun and the forwarding note was only J 

register No marking or weighing had taken place (juts* 

himself observed that, m hia opinion, it was not nnreasona ^ 
long as the oonsiguor’e servant was seeing the goods 
of booking and marking and weighing, the H** 
should not bo responsiblo ^ ^ odml 

Under tho circumstances I hold that lu this case the ^f,gb‘ 
was not liable for tbo logs of the bale before the ftod 

ing took place, and the suit is accordingly dismisse wi 
Attorney’s fee certified 
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Case No. 16. 

In tbe District Court of Chittagong. 

Appeat No 618 op 1907 

RAJI SUNDER SHAHA am> others (Plaintipps) Appellants 

V. 

ASSAM BENGAL RAILWAY COMPANY (Defendants), 
Respondents 

JireaelKif contmei to carry goods — Plaintiffs loading goods in wagon allotted 
to another merchant — Liability of the defendant Oompany 
The plaintifls loaded their «alt in a wagon allotted to aiiotber merchant 
and got a Forwarding ^ote signed by the Tall/ Clerk of the defendant 
Company, bat no receipt was granted The/ then carried the goods to 
the Doable Moonng station which is about a mile from the Salt Gola. 
As soon as the defendant Company came to know of the condnct of the 
plaintiffs’ men, they cancelled the Forwarding Note and asked them to 
remoTe the goods from the wagon , bnt, as tbo plaintiffs failed to unload 
the wagon, they (the servants of the Company) threw out the goods and 
they were lyiug lu the Lost Property Ollicc, as the plauiUfls refused to 
take back the same 

The plauitifTs thereupon sued tbo defendant Company for damages for 
breach of contract to carry tbo goods Tbo suit was dismissed and on 
appeal it was held that there was no contract on tbe part of the Railway 
Compsnj to cairy the goods and they wore not bound to carry them, that 
tbe defendant Company’s net in nnloadiiig the goods from the wagon did 
not in itself amount; to a wrongful one and that the plaintiffs could not 
claim tbe price of the goods, if the defendant Company agico to delirer 
the same in good order 

This appeal arises out of a suit by the plamtiils appellants, 
against the defendant Railway Company foi damages for breach of 
contract to carry goods to the consignee at F.izilpor station from 
this town It was plaintiffs’ case that the defendant Company sent 
certain wagous for the salt bonders of Chittagoug on tbe 21st 
September to the Sad.irghat salt golla at the request of tbe Collector 
of Customs The plaintiRs’ men accordingly on that very day 
loaded one of the wagons No C99 with their salt for despatch to 
Fasilpur station and got a forwarding note sigued by tbe tally 
olcrk of the defendant Company and a railway receipt was signed by 
the goods clerk of the defendant and ready for delivery to the 


1008 
July. 27 
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Bam Snnder plaintiffs* man Nirode, but tbe receipt was not granted on that day 
S6aha and the goods clerk told plaiufiffs' man to como on the next day for 
A. B By the receipt In tbe meantime the goods bad been carried to the 
Double Mooring station nhicb is about a mile or IJ mile from the 
salt gola Tbe plaintiffs afterivaids learnt that the Traffic hlao&ger 
at tbe instigation of a rival salt bonders threw their salt oat o! the 
wagon and had it reloaded with tbe salt of bis rival and antagonist 
N N Roy and refused to grant tbe plaintiffs a receipt for their 
goods and refused to carry the samo to tbeir consignee at the Fazll 
pur station 

The plaintiffs accordingly sued to iccover the pnee of 270 matuids 
of salt which they loaded m the said wagon at tbe rate of market 
price of the same at the time at Fazilpor and adjacent places 
together with costa incurred by them for loading the same ss 
damages for breach of contract for carriage of the said goods 

The defendant Company contended that they never contracted to 
carry the goods of the plaintiffs, that the plaintiffs men fraadalent/ 
usurped the wagon No 69D which was nlloted to one N N 
that as soon as they knew of this condocl of tbe plaintiffs mon 
cancelled the forwarding note and asked tbe plaintiffs to remove 
goods from tbe wagon , bnt as the plaintiffs failed io naloa 
wagon, they throw out the goods after taking precantion tha V 
might not be damaged The goods were lying in their ^ 

office as the plaintiffa refused to take back the same They * ^ 
fore Contended the plaintiffs coaid take back their goods bo 
claim no damages 

Tbe lower Court fonnd upon the evidence adduced in tbs case^ 
there was no agreement either express or implied on the par 
defendant Company to carry the goods ingaestionof ^ 
and that therefore there was no breach for such contrac 
plaintiffs could rerovei damages It also held that the 
act of removing the plaintiffs saltfioia the vvagon was no * snit 
act for which the defendant was liable to pay damages 
was accordingly dismiBsed The plaintiffs have appeale ^ 

Tbe point for determination is whether their alleged co 
sufficiently proved and whether the forwarding no e lO 

them was sufficient evidence of such contract The ^^nty lO 
Indian Law Report, Cal 31, page 951, was cited as an 
tbe appellant a favour 

Now it IB admitted that at the time there was jnd th*t 

amongst the traders for wagons owing to increase 
none could get a wagon withont an application to J 
was specially deputed to make equitable distribution 
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is further admitted that the ptaintiffa made no bucIi application Rim Sande 
The letter of the Collector of Casloms proves nothing on the point as Shaha 
the Collector simply ashed the Traffic Managei to send some wagons a B By. 
for the salt bonders It is satisfactorilj proved that the wagon 
loaded hy the plaintiffs’ men had been alloted to N N Koy I can 
never believe that the Er C was a forged document and not 
genome The wagon in question therefore mast be held to have 
been usurped by the plaintiffs’ men tvithout permission of the 
defendant Company and the fornarding note was therefore evidently 
prepared and signed through misapprehension, if not under mis 
representation and fraud 1 he goods w ere loaded at 2 or 2 30 p m 
O bjeutions were raised by N N Roy’s men immediatel_j aftei (he for- 
warding note had been signed No receipt was accoidmijly granted 
that day The next day on the matter baring been brought to the 
notice of Mr Martin, he cancelled the note and his act was conbrmed 
by the Traffic Manager The tally clerks granting the forwarding 
note therefor did not therefore amoant to a contract on the part ot 
the defendant Company to carry the goods in question Taking or 
carrying of the goods to the Double Mooring station was an 
nnanthorized act on the part of the servants of the Company The 
goods conld not be said to have been on transit, ns the salt gola 
nas not a station and Double Moonog station was not an 
Intermediate station of the A B Railway The Railway receipt 
had not then been received The conduct of the then goods clerk is 
snspioions There was then a gieat demand for Magoss and the 
plaintiffs’ men somehow or other might have induced the goods 
clerk to have 3 receipts prepared and signed No receipt, however, 
was admittedly made over to the plaiotiffs’ men I folly agree with 
tho lower Court’s findings on facts 

The case ropoi ted in Indian Law Report 11 Calcutta, before alluded 
to, IB clearly distinguishable from the present ca'e In the present ca^o 
the Goods were never accepted by tho defendant The goods might 
have been in the physical oublody of the defendant Company and the 
Company might be liable foi damages, if they wcie subsequei tly lost 
or damaged but tho plaiutiffs smt was not for recovery of socli 
damages The question on the present case was whether defendant 
Company wero bound to carry tho goods The defendant Company 
might be guilty of violation of the provisions of ClauEe 2 of Section 
12 of tho Railnay Act, bat that is a question nhich we have no 
right to discuss here If the defendant Compan) never agreed to 
carry the goods m question, the plaintiffs could not compel the 
Company to do so nor claim compensation in these C nris for their 
failing to do so I therefore agree with the Lower Co irt s finding 
that there was no express or implied contract proved as alleged by 
the plaintiffs 
140 
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The qaestion whether the plamtiffs are liable for the allegfif 
^ wrORjjful act of tUo defeudaut Company irrespective of contract 
A B lly depondB ujion the fact nhctliei the bait in quebUon has been m anj 
way damaged or lost 'Ihe plaintiffs did not seek for such damage* 
in thn present salt n< l lia\ e addoccd any evidence as to loss or dete 
noration of the goods llie plnintiffs were certainly bound to 
remove then goods (lom the nagon and the defendants net o 
unloading the same docs not in itself ninoant to a wroig^nl or 
toituouB one The plaintiff can take back the good-! and can see 
foi damages, if tiie defend vnt Comp.»ny refuse to delivei the same, ot 
if the goudfi have been datnagtd or )o«t Ihey cannot 
recover the piice of the goods if the defendant ogiees to deliver * * 
same in good oidei The suit was not properly framed 

So plamtiffs appell mts’ right to rcrovei damages for breach of tj 
alleged contract and for alleged wrongfiU act was not guffii-ieoiy 
proved The Lower Court’s decision lo correct The app®** 
accordingly dismissed with costs 


Case No. 17. 

In the Court of the Sub-Judge at Nowgong 

ArpEiL No 32 ORaI^Ant or 1001 

A B Tt AIMV AT AND 01 HPRStDEPEMiiM'). 

t 

KALUEAAI AGABODA (Piaimif.), 

Sop°°\o ® »/ aoad,-IxaUUl,J cf Pailiinj Oomp""!!-!''* 

cmiifictZ hi/ insecure packing jggc in 

III 1 suit agninst the defendants to recov cr the vnliie of ^ ^ jo 

tiansit It was held thit the first defendant Company 

the claim of the plaintifl an i the plauiliff s ngen^ " /'^hc Bisk 
Note bid no anthontj todoso andeven if he had aiUhori r' 

would npjilj oulj to rases of loss 6UStaiii»d owing con 

pachin.’ niul not ti> liss caused by icnioval of the conlon i n 
ment 

AiPExtlaid at Rs 92 2 6 against the decree of fhe 
foi value of goods lost , 

Jcdojient — T his case was biought hy the respnnde cf 

Chapaimukhto recover from the appellni't in 

Hb 92 2 G for loss tncniredby the disai'pearivnci- o g 
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from Calcutta to Chaparmakh m tLis district It appears that 
certain goods were made over lu two bales to the BBS Railway 
in Calcutta foi trau«,j oit to CliaparmuLh One of the bales arrived 
8 seers short in weight and on being opened it was found that a 
portion of its contents hid been abstracted and some gunny bags ot 
no value had been substituted Jhe consigiieed agent at Chapai 
muhb thereupon instituted a suit against tl e three Companies for tho 
lossincuned Ihe bteaiuer Company and the A B Railway plead 
that they have been wrongly made defendants as the contract was 
between the sendei and the E B S Railway and tor other leasons 
The Bill of Lading has not been pat m evidence but it appears that 
the BBS Railway contracted to deliver the goods to the plaintiff 
at Chaparmukh and I do not think that the otbei defendants arc 
liable except defendant Ro 1 The ordei of the Liwer Court as far 
as the A B Railway and the Steamei Company aie concerned, is 
therefore set aside The LBS Railway bases its defence on the 
fact that a Risk Note ''as signed by the person delivering the goods 
to them which absolves them fiom renponsibility Tlio Risk ''ote 
purports to be signed by fthasi Ram who is stated by Kalunm to be 
his «civazit If tbo oerson who exeented it was competent to 
execute it it b 1 oald ab«ol'^e the Railway from any responsibility from 
losB by wastage, damage or other loss which was a consequence of its 
^nseonre packing Ohasi Ram does not however apjear to have 
had any authority to sign such a document and even if he h icl it 
would only apply to loss owing to the insecure slate of jacking not 
to loss caused by deliberate I emoval of the contents, such as would 
appear to have happened in the present ini>tauce I accordingly find 
that Jauoki Dass apparently as Agent of Kalutam consigned two 
bales to Raluram at Chaparmukh, that the B B S Railway accepted 
the contract that the biles anired at Chaparmukh and were deh ei 
ed to Kaluram s agent shoit to tl c extent mentioned in the j laiur, 
that tho lo«6 occurred 'vliile on the L 11 8 line or on tl e sub con 
tl actor transport Company s lines, the bteamer Lompany or the A B 
Raihv ly , that the Company were not piotected by the Risk ^ oti i \ ci 
if it were executed by a competent person, as the loss not due to the 
alleged imperfect packing and that the L 11 S Railway are theicl ic 
liable to pay cou3pen‘'ation for loss to the consignee, Kalmaiii, t the 
amount dcciced lu the Lower Couit with osls in both Cmi t J he 
A B Railway and the Steamei Lompany will get tbeu co t fiom 
tho respondent. 


A S Rj, 

Kalvram 

Agarola 
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UI SIONSlLIMiy As OAKRILES OP GOODS 


IJ06 
Bept , 1 


Case No 18 

In the Small Cause Court of the Munsif at Cuttack 

Ituiaifeiru No 1668 

bHAlK GARIBUIiLA and anoiueb, PtAiNTUFS 


V 

AGKNI*, B N Ry, CO , Dep£Sdi»t 

Znability of JRaitmiy Qornpany — Short dehiery of 
thorUiye after remoial 

In a suit against the defendant Coinpinj for fctort deliTcry 
boxes of sliofs it was held U at ns the plaintiffs brought to the 
the goods cleric about the brohen condition of the bos onl^ ' hour* a 
the poods were removed to the merchant s shop in»tcDd of 
attention of tj o poods clerk or the Station JJe'^tcr at the time of « " 
the defendant Company cannot be held liable for the plaintiffs cU o 

JddgMlnt —The points for determuiation are Ist, * A 

defendant Company is liable, and 2ndly, what compoMahoO) t 
the plaintiff can gnt ^ 

It appears that the plaintiffs got a consignment of ^ ,5 

shoes from Oalcntta The consignment was booked at the ^ 
Ghat Stilton of the P B S Railway and dnected to ^ 
Station on the B N Railway It was deBp%tohed at Ra* 
so that it may be presumed that the bores were m 
when they were booked When, however, the plain^*^ f onrof 
diUveiy of tho boxes at Cuttack station he found a p an 
the boxes concerned I'cmovcd He informed the goo 'if 
it bub the latfei took no hoed of it The jjqj ball 

denies that he was informed about the condition 0 ii« 

believe the plaintiff No 2, when he Bays that fjitf 

attention of the goods clerk It 18 , however, jlsst*'’ 

box was not shown to the goods clerk nor was the pjy 

informed about its cooditiOD When the goods chr ^1,00”* 

any attention to the plaintiff No 2 s complamtf the ® g^eof^ 
dtity was certainly to inform tho Station Ifaster, get ® did 
in his presence and have the contents weigicd , it, K®** 

not do anything of the kind, but he takes delivery of ^ 
sliaight to his shop and opens the box there 
in accordance with the cbalan furnished tbs ccnsio’ ' 



SHOKF DEUvtrr. 


41 


shoes M'cro miEsiug, mid, that in then place, 2 pieces of iron bar with Shaik 
the letters L I R maiked npon one of them were inside the box, Ganbntld 
which were there presumahly to make up the recorded weightoftho gy 

box In the afternoon nt abont 1 1 M , the plaintiff No 1 took the two *“”■ 
piccca of iron to the Htntion and informed the goods olerk about 
the case of his goods Dclwcry of the goods had been taken at 
abont 7 A u , and the information abont the loaS was given 7 boars 
after Tbis is certainly not the condition on which the Railnay 
Company nndertakes to carij goods and it would certainly be 
setting a premium upon fiand, if a person were allowed to charge 
the Railway Company with Italiliiy in snch i circumstance In 
the present case, however, there is «ome extenontiou foi the plaintiff 
from the refusal of the goods clerk to immediately pay attention to 
the plaintiffs' complaint, and relief conid have been gianted to the 
plaintiffs, if they could show that really 130 pans of shoes had been 
packed in the hox, On this point there is nb;>olntol} no evidence 
It is quito likely that the box was tampered with whilo m transit 
but in the absence of any endenco on (he point indicated, the Court 
tannot ceitainly make any presumption lu plaintiffs' t irour, that 
bting 80 , 1 am constraiued to hold (hat thu plaintiffs cannot bare 
soy relief agutrrsJ the de/eodsnf 
I therefore dismiss the sait, bat 1 make no order as to costs 


Case No 11). 


In the Court of Small Causes at Sealdali. 


S C. C Sun No Old i I'Hin 
SHAIKH JAMIRUDDIN, Plaimih 

t 

SECnETAST or STATE FOR ISDIA IE fOl^CJL■, 

UlllNDVM 


Short dtUitrij o/ goodi — Smf/or 'ompettiation /vr — / xtt j ot superitu u— 
JToficc c/ efaun to the ilanagcr 

In a suit agiin^t the lluilway Admiiii'-tratian furc inp lat i ufoi liuit 
delivery of 5bundles of goit skins out ut fls bundl sbo Lp 11 \ ih pliintifl, 
it was held that although re* cipt w i giren fir '' Imn l!e« ' cl owing to 
pressure of trafilc and laxity of snperMsion oil Ihf 1 irtvfiii. s*»ti ii ••taC 
the quantity received was do bondl nl\ li wis alao hild that notice 
of claim served upon tho Slanagir and ackn wltUged hr tla Trafiic 
Superintendent was a suflicient notice under the Eiiilwavs Act 


1909 
June, 23 
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Bcsroissrwun as oakrifks op (oods 


Shaikh Judqmcnt — ’T he BQit to recOTeT rompcnBatii n for Biort deljHrj 
J OTiruddiD Qf gi^o 5 bniidle*! of f*oat «ki 08 1 lie plaintiff s eiiifc i 3 i^amsf iHe 

Secretary of Railway AdmJuifiSration n.pre«:ented in this suit by tbe Secretory of 
State SIflte for India in. Oonutil He alleges that he booked 28 bofldltoof 

goat fikius it HaWibaii to be delivered lit Sealdab but the dehreiy 

here fell eliort fay b faundles, foi which a short certificate was ^ranted 
Htiico the pxi'-ent suit 'Iho Railway Company repudiates ah 
liability to pny and contends that owjog to pressate of Traffic a' 
Ilaidib-in and also laxity of snpetvision on the part of the station 
staff t[iertJ,an incoxrect receipt was giren for 2S bundles wJiereastke 
quantity booked was 21 boodles only At the heauag a qaesiioc 
v\ as raised that the suit was not maiotainable, as thei e was no seriic^ 
of notice on the Manager of the Railway Company as provided tf 

the Hallway Act 
Two questions for dcci^^ion — 

1 Whether there was a service of notice on tbe Maaiger? 

^ How many ImndUs of goat rIvIhb were booked by the pfamt 3 
at H-vldibau ^ 

Tho Railway Company admits tho loss of one bundle for 
they oio ready to pay compensation Rs 90 The earlier 
enoe for tho shoit delivery of goods was with the 
tendont and to him a notice of the abort delivery of the 
claim for compensation was preferred, hot such notice j 
hold m several cases is not a proper notio“ under the law w 
quires that the notice should be addressed to the bicliw 

IB however a not ce to tbe* Manaijer dated fith August ./ 
within s X months of the date of the loss complained e t ^ 
of which was acknowledged by the Traffic Supenuteu 
letter, dated 14th August 1908 The letter no doubtdoee n 

all the paiticulaiH necessary to bo stated m a notice a 

previous correspondence with the Traffic SupW°^®’^ r^anBol 
refcience has been made on it ib taken into Recount, 
regaid that it was a knfficient notice and the more irfiv 

plaicit on the subjcit I mean the shortcomiugs 
made m tbe written statement I hold the notice to a 
and the suit cannot fad for want of notice 
Now, as to tho merits of the case, how mony bundhs 

were booked by tho plaintiff at Haldibari On wg.ldif’'!” 

were consigned to the Railway station 

traflio was unusually heavy The plftintiQ s 

bundles of goat skins m carts and these bundles a on pfii- 

others belonging to tho plaintiff in suit ho ° wsjin 

secuted) w ere placed at the top 0 / jute laden ip n draa® 

was by tbe plaintiff a carters As the wagons nvfi 
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and to start sliortly tbe plaintiff was la a liariy to pat tbe bundles SLail^h 
on the top of tbe jute He had dealings with the Railway clerk and Jarairnddm 
60 tbe goods clerk accepted bis word as to the quantity and gave a Secretary of 
receipt depending upon the consignee’s statement This was no State 
doubt exireincly foolish on the pait of the good-> cleik and all this 
trouble to the Railway Company lias axieen on account of bis caie* 

Jessness Too mneb nork in hand cannot be a coinpl‘'te justification 
of bis negligence 

At Sain, tbe neit foinarding station where tbe n igons me unload- 
ed for transhipment to tbe other side of the nver, tbe shortage m 
tbe consignment was detected, and Saia telegra} hed to Hablibaii and 
the same was done at Goalbatban who telegraphed tbe shortage to 
Saia If the goods nete booked accoiding to tbe quintitj ns stated 
in the Railway receipt at Haldibaii, then the shortage discc wsred at 
Sara must have been due to three causes, or to put it ui a diffeient 
way can be erplained in three nays — 

(I) That the deficit ox the lost bundles wcie not boookd or con 
Bigued at all by the consignor 

(IT) That the bundles weie removed fioni tbe Haldibaii station 
after consignment 

(III) That they were lost in transit between Haldiban and Sara 
or removed at Sara 

They were not lost in tiansii, because the oheckei at Saia found 
the card label in the wagon mt ict w ith the seal The itmoval of 
such a large qunntUj ofaitules at Uildibaii ir at Sata would 
presuppose complicity am* iig seveial ol the lailwaj serxants, 
winch would be an extremelj ri'ky step and liable to deto tion At 
Sara the work of iiiiloadiog is done m broad daylight and the 
distance between the flat and the wag<n is si on At Haltbbari to 
unliMd the Imiidks fiom thi waoon w iiUl bo difficult from the 
positi lU III winch tb« ) werejdicid ii I it c ill i ot bi. doiii witloiu 
being discoiertd bj someone £ tit. Railwax stall I i nniot foi 
oue moment 6uppo«e lint the goods cicik would give a receipt f i 

2S bsti<}}^-s actual rtcened lat) t)ia wJJon (t‘) lu.’adJf-s 

be removed Such a theoiy would b extiemtU xb'Uid He could 
not have coi nived at tbe removal of the od As to other j eoplt 
^^ealmg tbe bnndlcs from tho bulk and natuic ot the urticl 'Ucli 
a theorj would not be quite acceptable Moricnn tb ic wis tlu 
difficult) of getting coolies to tonrh hides a d fintlir itl ciitt\ if 
concealing oi making aw»y with the joo Is So t be u o il <oi n « of 
the goods being st( Icn Ol iimtacd at Ililmlan ii ''iiu max be 
discarded and till n lema ns t) que- wK In ilm mv bundles 
weic booked nt all In a envi hke tin- it wa ai i| h "i hu tlu j owt r 
of the consignor to si ow ibit hi di I niinalli I ring tin quantity 
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UPSPONSIBILItr AS CAIlEIEfiS Or GOOD^? 


SJjflikh alleg'ed to tlie Railw'iy statton Ho could have prodncod the car 
Jatnirnddin Jej-s wlto brought ilic goods He could bare produced bn boobs of 

Secretary of account to show bow inan\ bundles be bad despatched 
State 

— — But neifchei ho noi bis Aratdar has chosen to produce bools of 

account winch they were culled npon to do 

lloicovei, tbo conduct of the plaintiff was not that of a uim who 
had snstnined a loss He did not complum to the Station JIaster it 
Haldiban which must ha>e been natural if bis loss were real Itis 
Ills Aifttdar, who taking advantage of the short delivery certificate 
aturta the corro^ipondenco with the Traffic Superintendent perhaps 
without his knowledge There must have been some corrtepondfnce 
between the pluintiff and the Aratdar, if the Utter did find that tbs 
dealing was le&a than the coniiignmont 

But no coriespondonco hua been prodaced I hold that, owinj to 
the imprudent conduct of the goods clerk at Haldiban aad wanto 
Buporvisiou on hi8 part and of others who were responsible for >t * 

receipt was given fora qounlity in excess of that consigned 
As to the ehortuge of 1 bundle, which the Emlway Oomps^ 
admits, I think this might Lave been tbe resoU of confusion of gc® 
at the transhipment at Goofbof/ an, tbe flat had been loade 
various classes of goods and the “manifest book’ shows that t* 
consignment of goat skins and hides formed a considerable 
Ihese had been earned from different sfatiODS and were stacke s o e 
place on u portion of the flat That ono bundle should be nii*P 
or niived up with other bundles of similar size is not at all s rsCo 
and at Scaldah the tally clerk could not find it out rom o 
bundles Tins bondle of one consignment was mue “P 
other and wrongly delivercil to another ^ 

Upon a consideiatiOD of all the facts and circumstances I ® 
opinion that the Railway Company is liable to nnke go 
plaintiff the loss of one bundle (ho puce of ^ '^gtsof 

Rs 100, it shall also be responsible to the plaintiff for e 

this smt I think it wonld bo fan that the Railway 
refund to the plaiotiff the excess freight of 5 bnndlea ® 
Company shall beat ils owo costs 



NON-DEUVEBT. 


45 


Case No. 20. 

In the Court of the Sub Jndge of Huzuffarpore. 

Mo\et Appeal No 125 or 1901 • 

APPEAL FEOU THE DECISION OP THE UUNSIFF 
OP HAJIPUR, Dated 13th MAY 1901 
• B & N W RT CO , (Detendalt) Appellant, 

V 

HANUIIAN SHAW and others (Plaintiffs), Respondents 
Claim, for non deluery of Goods-^Qrant of receipt— Want of proof of aefMaZ 

d^liiery to On defendant Company Oct 11 

In a suit against the defendant Company for compensation for non* 
delivery of 100 bags of nee aUeged to have boen delivered to the 
defendant Company, u was lield from tbe evidence recorded doring the 
enquiry that the goods were not aotnally handed over to the defendant 
Company, althongU a receipt was granted for the same by the Company s 
servant, and they were nevei despatched fiom the booking station The 
suit was therefore dismissed 

The salt was for recovery of compensatiou on the allegation that 
the servants of the plaintiSs consigned 100 bags of rice to the 
B & N AV Railway Company on the 11th March 1900 in order to 
be delivered at Hajipnr, but pIumtilTs did not get the same 

The defence was that no goods were consigned at the Rahana 
station by plaintiffs' servants on lllb JIarch 1900 and plaintiifa 
were not entitled to any relief and that the 100 bags of nee which 
had been actually conaigiied at the eaid station were duly delivered 
to the plaintiffs at Hajipor 

The lower Court decreed the snit and defendanta have preferred 
this appeal 

The principal question for determination la wl ether 100 bags of 
rice were consigned to the defendants at the Rahana Railway 
station on 11th March 1000 as alleged by the plaintiffs 

It IS said that receipt No 1 waa given for 100 bags of rice con 
signed on 11th March 1900 

Now it IB an admitted fact that on lOlh March 1^00 100 bags 
of nee were received at Rahana to be despatched to plaintiff’, that 

* For JnilgmcDt c f the DicN Court, see ontr pnL.e 
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RESPONSlBIItiry AS OAEEIEES OF GOOD*?. 


B & N W 
Ry 

V 

JlaouinaQ 

Shaw 


this consigomeQt re&ohed Hajipur on the 16th Msrch and dnlj made 
over to the plaintiffs It ivns earned in wagon ho 36i9 

Ibe question is whether there was another consignment of 10*^ 
bags on the Ilth Ilnrch Defendants deny it 

It appears that a receipt, Er No 1, was given to the pla ntiffs 
servant and it bears date, the 11th March The correspon n“o 
goods consignment note, Ei No E , filed by defendants stows 
however, some startling facta 

In the first place it appears from Ex No E , that the consignm 
bears two dates namely 0th March at the top and 11th 
the bottom, and, as for the No of the wagon, the firstentry ww 
it was penned through and below it was written 323 
again penned throngh and again 3649 was written 
Wliy^two dates were given one preceding and the 
10th Match when the admitted consignment of 100 hag® o r’® 
received from Hanl Shah It may lead to the snepimon 
two bills of lOQ bags of nee were really and for some reason 
for only one consignment . 

Why the same wagon No 3649 on both the goods con* S 

^ of 10<^ 

If, however, wagon No 3649 carried only ^ 

itarcb, as it was really the case, bow were the 100 baS® 

11th March carried ? 

The goods inward book Ex No 2, kept at the 
shows that wagon No 8230 was need for the carnspi 
dispcfcd consionment i 

But it IS very satisfactonly proved that wagon Xi ^ 
not plaintiffs' bags, bat those of another Jlahujnn of ^^5 

8akbi Sahn and the number of bogs it carried was no 

Ex No 9, was the bill of lading of this Sakbi Sahn on 

Station Uastoi of Eajipnr Cbamaii Singh proves t e aef 

that there were seven Telegraphic messages between 
Happur before it was finally found out that w^ou ^ 
famed the goods of Sakhi Sahu ^ Sahn 

tho goods of wagon No 3230 were delivered to t is a ^ 

Plaintiffs do not say nor have attempted to prove 
bags of nee were carried m wagon No 3230 

Bajani Eanta Dutt the Assistant Station j 

on consnltiDg his books that wagons Nos 36 tB| 

Bahana on the 11th March 1900 and left it on 
12th March, and also that no wagon bearing* 

Ilahana on the 9th or 10th March 1900 The 
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Sakbi Saha’a Idtoicc was evidently a mistake, the correct No B &N w 
was 3230 Ry 

Prom the deposition of this witness, which I see do reason what Hanaiaan 
ever to disbelieve it is qnito evident that the only wagon which 
earned plaintiffs' goods about those dates was wagon No Sd-IQ and 
these goods were those, which were consigned by means of goo'ds 
consignment note No 451 dated 10th llarch 
It farther appears from this deposition that one Jogendra Nath 
Ghosal, Stationilaster, signed theteceipt Er No I,thattheman was 
ill at the time and left service It does not appear that he worked 
after the lltfa March, while it is a fact that he was dismissed from 
his service shortly after 

Whether the Heceipt, Ez No 1, was obtained collusively and 
fraudnlently or thiongb mistake of the old Station Master, it is very 
difhcnlt to say in the absence of better materials bat so far it is 
clear that the goods represented by Ez No I wero not loaded in any 
wagon of the Railway Company and presamably they were not 
actually made over to the Railway Company e servants 
Plaintiffs could prove the delivery of the goods to the Station 
Master, if it wero really made by much belter evidence They hare 
an eztcuBiTO business and their accounta would have been very 
strong corroboration of the receipt Tne men Qoodn, whose name 
was entered in the goods consignment note as the sender of the 
goods, should have been a very good witness on the point The 
Withholding of this evidence is certainly suspicions 

It IS no doubt true, as contended by the learned pleader for the 
Respondent, that the receipt, Ez No I, was sufficient prtma facie 
evidence of the consignment of the goods mentioned in it bnt I am 
of opinion that this presumption le sufficiently rebutted by the 
ovideuce, which is on the record to prove that the goods were not 
actually received in any wagon of the Railway Company and that 
they were never despatched from Rabaria to Ilajipur The suit of 
the plaintiffs must thcrefoio fail 

Considering, however, that there was culpable negligence and 
carelessness on the part of the Railway Company s servants I cannot 
naaard any cusis to the defendants 

Ordered that the appeal be decreed and defendants suit ho 
dismissed Ihe parties do bear their own costs in both Courts 
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UOS 
July, 12 


Case No 21 


In the Court of the Additional Sub-Judge 
of Jalpaiguri. 

ilONET Appeal No 27 op 1904 
EHPIEE OP INDIA AND CBTLON TEA COMPiNI, 
LIMITED (PtAiNTiFP), AP^i:I.LA^T 

t, 

1 BENGAL DUARS RAILWAY COMPANY, LIJUMB. 

(Defendant), Resposobnt 

2 NIRANJAN BISWAS, P F (Defenpam). BEsroxuiM 
Suit for non (Uhcenj of <iood$ ^Effect of shifting of 

Itsfusalto tale {ieltiery—Eatltcay Jet, I£ ofJ890 Section 7 •“ 
of claim 

In a Bait against B D Railway Compiny for non 
KarJaghat, a ferry station, which was shifted to a char on 
Bide of the rirer Teesta according to its course, it was asf 

ground, that the plaintiffs knowing that there was no soc sep 
permanent Station as Karlnghat and that it was pwr 

which was shifted to a c/ar about a mileon the eastern si e^^^ 

Teesta, and knowing also that at the time the parcel was 
received at char where the business of the Company was tbej 

wilfully refused to take delivery of the parcel at the el ar a 
received a notice from the Railway Company 
Seld, that notice of claim given by the plaintiff to tl s 
Chief of the defendant Company was a sufficient notice jj 68 " 

The facts of the case which gavo rise to this appe^i^ 

Mr L 0 Daunt, the Manager and Attorney of the plaio ^ 

booked a certain quantity of Tea seeds on 12th Fe tc 

the defendant Company’s Railway from Mai Station or » 

Niranjan Biswas, the defendant No 2 at Earlaghat an 

goods receipt note, by wbioh the defendant j,o « ** 

undertook to deliver the consignment to the defen a^ p»r«^ 

Karlaghnt The defendant No 2 not getting delivery jieffct* 

at Karlaghat within 3 weeks from the date of the 

letter to the Manager and Engineer in Chief o 

Company on 3rd March 1903 claiming compen 

delivery of the consignment In reply, the Manage 
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fTo forma defendant, Niranjan Bie^as, to take deliTery of the parcel 
from the booking office of tUo Company, which at that time was 
eitnated in a char of the river Teesta about a mile to the east of 
Karlaghat He however declined to take deliveiy of the parcel 
tlieio and insisted npon getting it at the place to which it was 
booked, tt;, Karlaghat, hnt as the defendant Company failed to 
deliver it there, the plaintiff Company bronght this snit to recover 
damages fiom the defendant Company It is said that the Tea seeds 
were sent to the defendant No 2, who is an assistant of a branch Tea 
concern at Dengoajbar for the purpose of the Dengnajhar Tea 
Estate, that the nursery of the Company at the said place suffered 
for want of Tea seeds and that, if the parcel had been timely deliver* 
ed, they could make a profit of Its 500 out of the seeds They there 
fore claim Hs 500 as the loss snffered by them pins Rs 120 as the 
price of the seeds 

The defendant Company denied their liability to any damage and 
urged that the consignment duly reached its destination, that the 
employees of the plaintiff Company were then repeatedly reqneeted 
to take delivery of the same, bat they wilfolly and persistently 
declined to do so, that they have no Railway Station by the name of 
Karlaghat, that the place known by the name of Kailaghat was only 
a feiry ghat, that tliio ghat shifts ite locality according to the course 
of the rivei Teesta, that at the time when tbo parcel was hooked, it 
was folly known to the employees of the plaintiff Company that this 
ferry ghat was not on the western bigb bank of the Teesta but was 
on the sandy bank of it, and that tbci«.fore they weie bonnd to take 
delivery of the consignment from the booking office of the ferry ghat 
ontboeAir A prelimtnan objection also was taken to the effect 
that, under Section 77 of Act IX of 1690 (the Indian Railway Act), 
no claim for compensation is admissible without n ptevions notice 
on the defuiidaut Company 

The following is'iues were framed fordttermmatiou in the ca'ie — 

1 Is tho plaintiffs suit maintainable without any previous notice 
on the defendant Company under Section 77 of the Indian Railways 
Act ? 

2 Whether there is any such station of D D Railway by the 
name of Karlaghat P 

3 Whether the Railwiy starts from tho eastern bank or the 
western bank of the Teesta ? 

4 Whether the defendant Company were bound to deliver the 
consignment at the Station Karlaghat ^ If so, where was that 
station at the time when tho con'signnxent was booked ? 

5 Arc the defendant Company liable to the plaintiff Company 
for any damages, and if so, how much ? 


E I & 0. T. 
Company 

B D. Ey. 
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Company 
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EESPONSTBlUrr AS OARBIBHS OP GOOD'. 


The learned Munsiff has decided the let issue m favour ol 
plaintiff Company and tho oiliet issues against tbeiu and 
miesed the suit 1 fully concui with bijn in all the conclusions he has 
arrived at 

Section 77 of the Indian "Railways Act does not cover a cise Iite 
this The LompenEitiott claimed was not for the loss destruction or 
deterioration of the gooua coQBigaed to the defendant Compnuy, Viut 
waS for breach of contract in not dohveiiQg it at tJie destisst oa to 
wnieh it was boohea It was not therefore necessary for t! o pUinl 5 
Company to prefer any claim for compensation in nntn & 
it be conceded that it was necessary for them to do so tbe els® 
prefeired by the plaintiff Company m their lettt^rs marl ei 
and 7 IB, .n my opinion, sufficient for the purpose ItwasargCfiU ® 
the letters ought to hare been addressed to the Railway CompauJ 
and Bent to their Agent Cot the words used in the Beet ot. sf 
“ Railway Administration ’ and, ns the Menager and Rngiueer'®^ 
Chief represents the Railway adraimstiation at the heed 
tho Railway Company, I think the letters addressed to ha 
suQicient within the meaning of the Section The cross ^PP®* 
therefore be dismtsaed 

The mam contention between the parties with regard 
tneiits of the case is aa to whether the paicel of seeds 
been delivered ou the westt-in high bank of the 
place known by the name of Carlaghat, situated at the «o " 
tho river Karla with the nver 'ieesta or at the hookmj o 

the char It is argned On behalf of the plaintiB Coxap^ny 

conSignmeut of the seeds was booled to tho Karlaghat ^ 

the WBstein high bank of the river Teesta that this Kav “o 

Railway Station and that therefore the defendant 

bound to deliver it at that station the plaiutifl p^'' 

bound to take delivery of it ot any othei place *j'*m 

of the argnment addressed to me on both sides fo^ ^ pjilw*/ 

referred to the question as to whether fariS 

Station or not and references were made to the 

the Goods Tariff and tho Time and Tare Table of ^piis 

to establish this point in favour of the plaintiff Jiv tb* 

of what these pamphlets and the goods ^ atm 

plaintiff Company may contain* I am convinced t a gifitioo 

the westem high bank of the river Teesta is not a 

and is not a permanent station at all That this is s 

from the following facts — ^^^2? lb* 

The defendant Company, under n oonliuct cnlerr * 

Secretary of State for India m Council, ^prosit® 1^* 

Railway from the eastern bunk of the river Toes 
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town of Jalpaignn, the termiims of tbiB Railway being on the said 
eastern bank By Clause 5, para 1 of the Agreement the Secretary 
of State granted tl cm “ the sole and erclofiive right to establish 
and work a ferry across the river Iceeta between the terminus of 
the BAid grantee's Railway on the eastern bank of that river 
opposite the town of Jilpaignu and the terminns of the Northern 
Ber gal State Euilmj on the western bank, the said Secretary of 
State hereby nndeilakiE^ and agieeing to construct and maintain 
at his own cost a branch line as aiding from the present Jalpaiguri 
Station to the western hank of the said river ’ 

This clearly shows that the terminus of the B D Railway was on 
the eastern hmk of the river Teesta and not on the western bank 
of it A commiKiioD was given to the Railway Company to main- 
tain and work the ferry acrosi, the river, and for the purposes of 
working it they established a booking office on the western high 
bank of the river So long as the depth of the itvei ivas sufficient 
to allow the ferry boat to ply op to tins bank the ferry booking 
office stood there, bnt it shifted with the course of the river At 
first it was on the southern bank of the river Narla It was then 
shifted to the northem haul of it and, when tl e boatconld not come 
np to the shore, the office was held m a steamer In 1002 the rn er 
Teesta shifted its course and receded towards the eastern hank 
leaving a high ei^ar m the middle and a shallow channel on the west 
of it which almost dried up in the cold season leavmgonly a shallow 
part of water at one part of it It naa then physically impoBsible 
for the ferry boat to ply on the western side of the char The 
Railway Company therefore removed this booking office to the char 
and for the convenience of the passengers pnt np a bridge of boats 
on the western channel at the place where there was a small quan- 
tity of water The effect of the drving up of this channel nis not 
only the removal of tho ho k i g (T e from tl e h gh bank to tl e 
c7ar, hut the tlirougl bool i g whicb tie "Northern Bengal State 
Railway had established with the B IJ Railway by coiistrocting a 
siding from the main station of Jalpaiguri up to the western high 
bank ol the Teesta, was discontinued from Augnst 1^2 

As under the conli act entered into bj the B D Railway Company 
with tbo Secretary of State they have simply to work the ferry on 
the river Teesta they can work it only on tbo navigable part of it 
where the feny I oat can plv and therefore they have a right to 
remove this ferry office to tbe ferry ghat whenever for the time 
being it mav t e the Seer farv of Mi te being bound under thi 
contract to extend the siding of tl i Jalpaignn Station np to the 
said ghat 

It was n”gncd tl at under Im (at ^ub 'cetion 4 Section 3 nf 
Act IX of a Railway it eludes a ferry and that therefore the 
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ferry on tbe Tecsta ib a part of the defendant S D RailTraj and 
Karlaghat, n Kailway Station I think the word “ feriy ’ osed m 
the Section means a ** ferry *' vrtthm the limits of the Railway As 
the B D Railway commences from the eastern bank of tie nrer 
Teesta, tho ferry to tho west of it cannot be considered to be a part 
of the Railway Sad it been a part of the B D Railway, fie fare 
of the pasaengeis and the freight of goods would be regulated 
according to the faro and froiglit of tho Railway, bnt under their 
contract the defendant Company cannot charge more than one 
anna for every passengei to whichever class he may belong, and 6 
pies for every mannd of goods whatever its nature may be This 
conclnsively proves that the Tceata feiry is not a pait of the B B 
Railway Had it been a paitoftbe Railway and had Earlaghat 
been the western terminns of it, the arguments of the learned pleader 
for the appellants that the defendant Company are bound to cany 
goods and passengers by ammal and other power np to K^r sg 
under clause 9, para 11 of their sgicement with the Secretary 
State would hold good, bnt, as it is it has no force wbaterer, s 
clause evidently referring to an interruption witbin the ho* * 
the Railways 


It was then argued that a ferry includes a bridge of 
Section 3, Sab section 2 of Act IX of 1890, tliat the bridge of C ^ 
pat up by the defendant Company on the western channe 
considered as a pait of ae an approach to the ferry ^ 

fore they were bound to carry the parcel over the bridge o o 
Karlaghat This argument luny appear to be plao®‘ {pjms, 
does not seem to me to be correct The bridge of boate 
Ac , mentioned in the Sub section refer, I think, to thehri „ 

Ac , across the ferry, » e , on the navigable channel of the r»r 
the ferry boat plies, and mean tho budge of boats, Ac , po 
or in the place of the ferry boat There cannot be a lyjie 

place where there is no water or where a boat eauno P 
hridge of boats was put np by tho defendant 
convenience of passengers under Section 51 of the ai 

Bnt theu it is argued that when the Ibey 

by their receipt note to carry the parcel to Kai a^ j^arl* 

bound under the contract to convoy it to that place w jp 

ghat 18 a Railway Station or not This aigumen ,g tb»t 

be merely a quibble Tho simple answer to this org^^ mjenii 
the ferry ghat booking office on the char was to a 
purposes the <ffi faeio Karlaghat for the time being of 

BO was known not only to the public, but, to t 
plaintiff Company nl«o, who had passed and koe* 

several times before the consigument was booke 
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well that the pas'-engers booked for Karlighat were landed at the 
feriy ghat, and that the goods wtie kept and delivered at the ferrjr 
ghat booking oibcc , knoiving this fall well they delibeiately and 
persistently declined to take dehveiy of the parcel at that booking 
office From tl is conduct, it seems oleai to me that this parcel of 
lea seeds nas hooked and despalcliLd by Mr Daunt with the 
piemeditatcd iiitintion of bringing this suit the alleged reqmre 
ments of the Dengnaghar leiConceru being merely a pretence 
Before booking the Tea seeds Mi Dam t used to come to Jalpaignri 
eiery month as a jassenger of the B D Railway Buttveiy time 
he came here he refneed to deltici liis ticket at the ferry ghat bo ik 
lUg office saying that tic uonld deliver it at the Ikailaghat Station, 
hat ulien lie fonnd that there was no office or clerk thcie, he carried 
the tickets with him withont ddivcring it to anyone 

Immediately aftei the cons gum« nt reached the feiry ghat book- 
ing oSeo, the booking cleik wrote a pist cnid to the consignee, 
N Biswas to come and tal e dtliTcrv of it but allliongh N Biswas 
knew folly well tl at there nns no office < n the western high bank 
of the river, he sent hi' peon here instead cf sending him to the 
office oil the cAar and tie peon also afUr coming all the nay from 
Dengnaghar did not go to the char office but returned from the 
high bank of the river an I lepoited that there was nu office or clerk 
there to gne him dclivei) «>f the paicel Ibis faice was repeated 
more than ooce before a claim fot compeneaiion was pieferied Ilus 
eoudnet is cxplicalle only on the the<iy thit evcrytliiDg was 
thonght out and plani cd fium before 

Having considered ill these f^cts, I have only one othi r argument 
to notice, and it is tl is flcfciiiiig to boction 20 of Act I\ of IbOO, 
It was argued that tbe H D Hailwav Company had no right to 
phangc then Station from KnrJaghat to il e char without the previ 
OUR Biuction (f the Cioventmeut of India Ihis is nii argument 
which has been cairied a 1 tlk too far riuie cmtiut, 1 tLiuk Ic 
any reasonable doubt tlrnf tlie Section refers to the change of a 
Station w itliin the hums « f a Railway aisteai where new lines of 
Railway has to be laid, and ha-, no reference to a change of a ferry 
ghat office necessitated by a change m the couiee ot the river 

Having gnen my best consideration to the case, 1 think the 
plaintiff Company Las no tight to claim any compensatiuu ^lom the 
defendant Conipau) either on the gionnd' of equity oi law 

I, theiafure dismiss the appeal with costs and interest at C per 
cent per annum The cross appeal le also disn i«sed 
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Case No. 22 


In the Court of Munsif at Gauhati 


SoiT No 088 OF 1900 
1 JALIM SINGH KUTHABT, 


2 PROSAN CHANDRA KUTHARI, 


OP 


1 THK RlVbUS STEAM 'j 
KAVIGAIION COHPANT 1 

i.op Calcutia 

2 THE EASTERN BENGAL [ 

STATE RAILWAY J 

TProTij/tti delivery of parcel — Jdenfify — L^ahhi'J of Badvaj ^ 

In a suit against tlie defendants let wronglul jj, 
Tvas dtstnissed on the ground that from the etidence i vb ci 

pircel offered for dehverj at the destination iras the loen 
was booked b; the plaintiff 
CpAiM for Rs 551 for value of certain Endi cloths 

The case for the plaintiffs is that tbeir agent here a 
booked a package of Endi cloths at the Ganbati tea® gj,j,on 
of the defendanle No 1 for carnage to the SeaWah at firs’ 

of the defendants No 2 , andfor deliverj there to the p 

that the consignee made in dne course repeated dem^ ^ 
of the pstcel in the Sealdah office of the defendants o 
no parcel was clcUvered to them, that thereafter on 
having given (o the defendant’s notice of their ^o/rost 

1900, the defendants No 2 wrote to them » n tl e - fir’s 

ask for taking deliveiy but that when a man of t le p ^ ^ron? 
went for the purpose to the Sealdali office of the t e eti 
parcel was offered to them . gjj 

llie defendants No I admit to have rei,ei\ed ijid 

entta the parcel menlionod in their iray biH No '/ ■" j.pceiTed 
Jannaiy 1900, and the other defendants admit to confer 

from them at Goilundo and ramed it to Calcutta ’ fl"’ 

TIic defendants No 2 allege that the same pai’C*' faJ 

consignee, but that it was refased on the groam 

plaintiffs’ mark and that it weighed le»8 than of t^e *" 

parcels receipt note of the defendants No 1 o cJjjrj*" 

January 1900 referred to above The defendants 
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uon liability on certain legal grounds, which I do not think in the Jai,ui Sugh 
Tiew I take of the facts of the case necessary to enter into & Prosan 

The plaintiffs’ statements of facts, as made in the plaint, does not Eathan 
appeal to bo quite coircct It would appear from the plaint that no ^ 

offer of delivery was at all made m the Sealdah otfice of the defend 4 B B 8 Ity. 
ants No 2 despite repeated demands for it until long after they had 
been served with a notice by the plaintifFs, while it appears from the 
evidence of the plaintiffs’ men Moolchand and Mnnilal that offer was 
made as soon as a demand for delivery was made Moolchand says 
that he made the demand the day after receipt of the bill of lading 
(presamably the parcels receipt note referred to above) by the con 
signee bnt, that he refused to take delivery of the parcel offered as it 
did not contain the marks “ M M of the firm lie admits that it 
was packed np in gnnny cloth in tlic customary manner of the 
firm that the supersciiption was m red ink and that there was then 
no other bnndle of tJie sort in tbeparcels godovyn atSealdab From 
the evidence of Brojendra Nath Bose Parcel clerk Sealdab Railway 
Station, it appears that that demand and offer were respectively made 
on the 7th January 1900 Tho evidence of his fellow clerk Binod 
Behan Das shows that the parcel had been received in their office 
on the 5th idem, so tiieie appears to hare been no justitieation for 
for the icsmaation snggested by the statement in the plaint refeired 
to above Now the impoitant qacstion that arises is as to whether 
the parcel offeied to the consignee at the Sealdab Paicel office of 
the defendants No 2 was the right or a wrong one VV hat evidence 
has been adduced for tliedefendaiitsoQ this point tiz , that ofthe two 
parcel clerks named above corioboratod as li is substantially by that 
of the plamtilfs witnesses, Afoolchand and Munilall safficiently 
shows that no other parcel of the sort ariived m Galcutti with the 
way bill coveiing the parcel booked by the plaintillB’ Gauhati agent 
This point might perhaps have been better cleat ed up by the evidence 
of the Railway Guard, w ho took cliaige of the parcel from Ganendra 
Nnth Gauguli at Qoalniido and made it over to Binod Behan Das 
at Sealdab The evidence of Ganendra Nath Gangali might perhaps 
be also made clearer than what it uow is But despite these defects, 
it appears sufficient]] clear that the parcel offered to the plaintiffs' 
man Moolchand on the 7tli Januarj was tho only parcel of the Lind 
that nctoiupanied tlie way bill for the plaintiffs consignment The 
parcel s consignment note (t v A) bearing the signature of the con 
signor does not show that it was maikcd " M M ’ as non alleged 
by the plftintiffs agent s agent Swaimnl The parcel offered in the 
Sealdab oflice w is bronght down bore and 0 | ened in Court before 
that agent, and it was found to have been packed np exactly in the 
manner he is said to hare packed Ins own \ud tocontiin esactli the 
quantity of clothe, he says, he had packed up autl booked Ue dis 



55 


RESPONsirunr \s oaurif'es or goods 


Jaiim Singh putes however thTrfc tlie^ were of the game laannfacliurt and quibty 
ChanarBT another allegation in re'.pect of the superscription made by bim 


Kutban on tho paicel goes howovoi, unsupported by hia own documeatary 
S N Co 1’1‘® address wriUen by him was ' Idaisiogb 


AE B S % Meghiaj Bahadoor* but bts Paicels Consignratnl note (Ei 

A) ebowB that it was simplv “ Mystn^' Meghraj as, la fact d 

18 the style of the pHintiffe* firm Hia allegation that the cloths 
booked by hix were of better stnS and manufacture is not sappo 
by any evidence that could aafely be relied upoc The defioieosy 
weigl t as found of tbe parcel offered compared with what la 
iQ the parcels receipt appears to bo tbe only point in favour of the 
plaintiffs’ case But the weight noted in tbe receipt was expressly 
subjected to corrections, and it is not impossible that there wass 
mistake made m the wcighment or m its entry m tl e parcel receipt 
note, which seems to hove been the basis of subsequent eotriMH* 
this respect in other docnmenta concerned That such a misfaV® 
^ as made by the plaintifti, Ganhati agent is apparent frorot ® 
ftlterttion made m this rcipecl in bis Parcels Conbignmer^®®* 
(Ex A) Tbe weights of tbo parcel was fir t entered as 
27 seers, and tbe entry was subsequently altered to 1 maundlo 
The evidence adduced cleaily slio \s that a reweigbment is no o*** 
wben the custody of a paicel changes hand unless Iheief^PP* 
something to tiiso a suspicion so it is not ituposiible that the en ^ 
of weight as made in the ^aicels Receipts note (Bx 2) 


take and that it was not detected until the parcel was 


tbe instance of tbe consignee m the Scaldah office Such an*®®® 


tooted 


weighment appeals to bo hioic probable than tliat the 
shaulil hive hecu fifnicti hv cnmnhnlv m the employ oft“® * 


ants P'lO 2 and pieces of the t-ime stuff, «hicb by tbn "'‘J 1 ^ 

to a place (Assam) fai beyond thcir accuss and to tUn 
should have been so promptly substituted as is sugg®'' 

plaintiff 8 case I do not tlierefoie find Biifficiont grouu 

that tbe parcel offered to the plaintiffs Oalcutta age®^ 1 

identical one c iisi^jned by tbeir Gauliati ageat Swanns sfft a 

not at all satisfied that the jlamtillB had a j ist j witli 

agaiust tliL defendants 1 be suit will accordingly h' ''® 
cost The plaintiffs snll pay the defendants costs 
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Case No. 23. 

In the 4th Court of the Munsif at Dacca. 

Slit No 5^5 ok 1901 

MEGHNAD SAHA BANIKYA NISANK rv ms cfttifitd 
\L^T FPiPNO AMFE SKKMATl NAVA KUMARI DASSYA, 
Plaimiii, 

■IHE SECRETARY 01 SIaTE 1 OB INDIA IN COUNCIL, 

Dt»»M»ASJ 

iKiiiluai/ Company, litiMtt'jof—Lu'p* o/ ijoxl* — Vlututif » ruiht Iv ilatm— 
J’nri'i hctioHt/ Court — A* » joiutler j the il ti'uijer<?f Uadvny — Lmila 
lion — ^<<lr•e of clttim—ha Inui/ lUoipl, tut f—Iieluei ij ti nt roiig 
per-ou — IiltnhftcntiOii — AV'/liyew / 1 mfiict of the ptuinliff 
luasiiu avail sta R'lihi'Vj Aaiiiuti^tiatioi) foi tonipcn^itiuM {oi the loss 
suatoned by tin. jiliintill b) wrtti^ful ddnory of biv third 

per'ioii nn podiictKiii nt tbi. till of I tdinv mEk b il r oui igiicc I sd lo't, 
It IB /r/d (I) t) at till iiHuitifl iia "viik is ul tin un <)>, bid a < lU'C ot 
iitiun ogvinsi tliO defend mt mid tli it tin. i w.ii incidy bl^ 

(■^) til u llio Co It t it I) ici i b ill |tii isd I tiiiti to try tiu luit, (d) tli it there 
iins MO dcf< ctof p VI ty III lilt lint bt tin Inct ol tin Msiiiigct of the defend 
ant Company nc t Ii u mg been iin liido 1 is v defend int, ( I) tli it tmtiro of 
lUiin illeg' d to have been vivin by the |>Uii>tiff was tint soil ciiut untie e 
to tl e JI ill igti IS rcqiun d by spctmn < f ilit Rinlw n « \rt, i \ of iK^in, 
(o) tli It llip suit w is not bn I III by nmit iti >n (i j that it nns i jt fii' ble 
for tlic Hallway i Ibccrs to usk th |ie> 'ons w bo a|i{iH toi <lch\ iry ot t; >od' 
on piod’u tinn of R nln ay urt ipi oi bill iil ladn v lor tl < ii uli iitidc iiioii> 
(7) tint It was tilt duty of tbr |>i in t II to fcei lliC bill • M tdii g > ilc ly lie 
liveieil to tlir consignee insti id of II i\ iiy sent it in in rdiii iiy jircp ud 
lettir and wliiii (be riieijit w is lost ibe pIiiiitilT took no imiiiidntt steps 
to stop delivery of tin. parcil to any otbir {xisoii 

'1 IIL plaintiff asks for n dtciee foi a Fom of Rs 7^l> o 0 against the 
Sicietiiry of St ite for India in Couniil, alleging tlnit be ct uM.'ned, 
it the State ilailwai St it ion nt Dacca, on tlie 14*b Oitobu fo, 

dilnery nt the ''lati Railway Station at Sialdali to liis ag^ot at 
Calcutta, ntnicil Delian Lai Cbowdiy 15 tnauiids und Beers ot 
wnxwortli Rs Tbf 1 iinna paikcd m ganny bags worth J 4 0 and 
got bill of lading No III, tl at the bill of 1 idiag w i& lo't and the 
Railway authorities weu infoi lucd of (Lt. h si and t<dd not to deliver 
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putfts however thej \vere of tbe same manttfacUirc and qnilitt 
Eis another allegation in lespect of the enperscription made by bim 
on the pawjel goee, however, unaoppohtcd by his own docnmentary 
evidence He sajs the address written hy him was “ ilaisiagh 
Rai Megbraj Babadoor” bat bis Patcels Consignmint note (Ei 
A) shows that it was simplv “ Mjsjng Meglira] ’ as, m fact >t 
J8 the style of the pTaintiiTB firm His allegation that the clolbs 
booted bj ht3- were of better staS and raannfaclare i8 
by any erideace that coatd safely be reived upou The diificiea'’y id 
weig) t as found of the parcel offered compared with whatisg^n 
in the parcels receipt appcara to be the only point m faronc of tb« 
plaintiffs’ case But the weight noted m the receif t was 
snbjected to corrections, and it is not impossible that tbeie w^sa 
mietake made in the weighmeot or in its entry in tiie parcel receip 
note, whioli aeetne to have been the haws of iubsequent euttiesin 
this respect lo other docoments concerned That such a * 
was made by the plaintiff o Gauhati agent is apparent fro® J 
alteration made in this rt»peU in bis Parcels Consigri®®” 

(fix A) The weights of tho parcel was fir t enteicd 

27 seers, and the entry was sobsequeatly^ altered to 1 inaao *** 

Tho eTideuci* adduced clearly ‘•hows that a reweighnient is bo 

■when the custody of a paiccl t-liAHi'es hand uiile''8 

Something to raiso a suspicion, so it is not jmpcssiblo tha 

of weight as made in tho tarcels Reci-ipts note (S* 2) 

take and that it was not detected until the patoel was is 

tho instance of the consignee ii> the Si Odah olUce Sac i ao 

weighment apptaie to bo tnoro probable than that the ® nJ 

should have been stolen by someboly in the employ o 

ants hio 2 anl pieces of tlie eamestuff, which bj the 

to a place (Assam) far beyond thiir access and to tUft 

should have bten so promptly substituted ai . p jjdJ 

plaintiff’s case I do not therefore find Bnfficicnt groiiQ 

that the parcel offered to tbi. plaiptiffs’ CJalcutda ogen ^ I ao 

identical one c msigned by their Gauhati agent Swaimi ^ 

not at all satisfied that the jdaintiffs had a juat witb 

ngniuEt the defcndintx The suit will accordingly ‘ 

cost The pbintifTs will pay tin. defendants’ costs 
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Case No. 23. 

In the 4tb Court of the Munsif at Dacca. 

Slit No 6 R 5 or 1901 

JIKGHNAD SAHA BANIKYA NISANE in ms ccuTiFirP 
VEXT Fr.iFND WIFE SRLMATl NAAA KbMARl DVSSIA, 
PlAlMUF, 


THE SLCIIEIARV OF SlATL lOR INDIA IN COUNCIL, 
Di-rmpAM 

ll/ll ni/ hahtliti/ of—Loi, o/ — riatntif » ru/ht h datm — 

JurmrlidtoiKj' Coitrl—JS m joinder ‘J ll e ilnnaijerofUailti ny — Ximiiti- 
fioii — At'/ice of el urn— J?a liuiy Uec-iyl, i ss </— //efuei i/ I a i rang 
perion — JlfniiJseniicm—JJtohpeal vdurl <f Oe jlnuifiJ 
lu sun avTU at a ltaih\a> AdnnuiaiutK n f<» coiii])eiiaiiion foi tliol ns 
BU&t iiiicd b} tht ]}Iiiutift b> nrongful dclivcrv ol Ins }*< ods tn iv (bird 
pci sou on pi oductinti of tin. nil of | ulinc »lii< li ilic e >it i..,iioc ) id I I't, 
It SNne /ip/d (!) tbnt till plaiiitil) taovriLisol ilit d', bad ii < iU'< ot 
n tiui) imntiai ilic defend nit nid th it liit c nmtinec was insulj Im as;i iit, 
(i) til il tlio Coiiii It Dac< i had lUiisUx tioii to li^ the suit (d) tint there 
w IS no dcfi ct ol pal in tlic suit b) tin 1 »ct ol the \1 in i^ci ol llie doft ml 
aiil CoinpAii) net Iiii mg bton iiuhidci la i defend it t, ( I) th u iioui i of 
(Inim iillcgid to Imic been giTiti bjr tia pUintill was not siiHicii tit m tuc 
to the Mningsi, as rcqiuri d by s.<.ctioii 77 «f (Us It idn n s \( t I\ of 
(f>) th it the Milt wne not bured b> lUiututioii 0 ) ilui it was iii i t<a>ible 
for the ffailw 11} < tficcra to aak Ihi pci unit nim app'} foi di.[tMi)<l^'>ud- 
on piodiu tion of n iilna) irofipi ur I ill of iadii s; lor thin idi-nlihi iiiuin 
( 7 ) til It It ivns the duty of I In pLii till t the bill fit I idii g > lU l\ ik 

lircify} to tJio consignee iJisli »d of bai mg it in m inJmji} pripiid 

letter mid wliiii tlic letcijit nns lost the plamtill took no imini dnti steps 
to stop delncij of the panel to any other peiaou 

'1 ML plniiitilT nske for a deciec foi a sum of Rs 7H) 5 0 agninst t he 
Sicictiiry of Stite for India in Couniil, alleging th it he cnusi.’iieil, 
at tliL Statt Railwaj Station at Dacca, on the 14th Otlobci l^'ts foj 
tklntrj at the '^tate Railway Station at Sealdali to Ins ag»nt at 
Cnlcutti, uiiiiicd Reliari Lat Ohondi} 15 tuautids and 21 ^ seera ol 
M IX will til Rs 7fc t-1 auna patLed iii ganny bags w orth Rs f 0 aud 
got bill of lading No Lll, tliat tin. bill of lidiag w is lo't and the 
Hull way Bulhonlies neit infoiraed of tbo h>bs aud U Id not todelirer 
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tbe wax to auj on&etcoptiagtlie consignee, that afterwards on asking 
for <)e}(rerj of the wax, the Railn ay authorities at Sealdah gave oat 
that fvoniebody had token dchrery of the wax on production of 

bill of loding, that the Railway oathoritiee had no right to dehvra 

the ®aid wax to anjonc except the lovl tonsiguee, that on the 
Noreniber 1898 and ou the 4th Jaunary 1899, notices weie serTedon 
the Iraffio Snpeni tendent at Oalcotta under Section ?7 cftheindian 
Railway Act, and (hat the aathorjties have neither dehreredthe 
wax nor made good the loss enffered by him 

The defendant contt-nds that the plaintiff has got no cau^e of action’ 

that this Cooit bae no 30iiedicfcioti to try this suit, that this is 

defectire and not maintainable as not being brought by and 
proper party, that the defendant was not aware lo any ® 

the notice under Section 424 C P C , that the plaiotiff ^as in a J 
way mteiLsted id the goodb claimed, that the plaintiff’s smt 
to fail under fa.w masmach as no notice of claim bus been 
him or on fais behalf, accoidiocr to Section 77 of the Rm 
that the suit is biried by liniilatiou, and that the defea so 
uot beheld liable for the plainliffB claim inasmuch 

concerned to inakioir delivery of the goodn from Seal i 

delivered them to the holder of the bill of lading, c leii 
good fiiitli to bt the consignee 

llio follortuig aie the pointa that bava been pressed J 
defendant a pleader lu thia suit 

1 Whethei the pKintilt haa got any cause of action? 

J WliLihti this Couit has any jorisdiction to try the ?u 

3 Wllethei theie is any defect of party 1H this suit 

4 Whether the plaioliS has given notice of claim 
piovi-«ions of Section 77 of the Railway Act I n , 
inaintaiiiable >’ 

5 hether ImiitaliOD bais the suit ^ ^ ^5 

C ^yhcthel the defendant is liable for the plaintiff 


DECISlOIi liPtlcvitB'® 

Jgl yoini It IS admitted that the pUmt'ff h ® 

cjuantity of wax for being conveyed by the 
Dacca to Calcutta Itia proved that Ibe plainn 
a ax, that tlie oousr„nee is merely h«8 agent lu Ca a csH'* 

wax has not bet-n delivered to hiB agent He ,, ] »(>!< 

of m-tiou against the defendant hether ibo ® 
for the plaintiff 6 claim m not is another question 

2nd point I’lio Govtrnment Pleader contends thn 

to have been brought m Calcutta The goods 
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Dacca Statiou witl;ui tlie juriB^iction of this Court for transmission 
to Calcntta The defendant luvs patina nek note to show that 
there was a special cotilract that the defendant would not be 
responsible for loss, deterioration or deetrnction of the goods As 
the claim has aiiscn out of a contract, the plaintiff niaj sue the 
defendant here ttde Explanation III of Section 17 of the Civil 
Procedate Code I think the (hjcction regaiding jurisdiction is not 
legally sustainable 

3rd point Tlie Serretarj of Slate is the orly defendant in this 
suit The Go\ernm'‘nt Plcadci aigaee that the llaimger of the 
Eastern Bengal State B iilwaj is also a neces ary piit> No 
anthoritj has been shonn in support of tins argnnunt The Mauagci 
18 merely <an officer admmisti ring the Rail« ly belonging to the 
State He is not therefore a neccisaiy party to this aetiun 

U/i point In para 4 of the pKint, it is alleged that noticeb wire 
repeatedly served on the Railway nnthoiitiea nndei Section 77 of the 
Indian Railways Act The defendant in para 5of Lib wiitten state 
meat denies this allegation of the pIiiotifT 

Dnderthe provisions of Section >7 of the Indnn Ralwaj Act 
notice regarding claim to C'jmpcnsAfion foi Joss, destruction or dt 
terioration of goods is to be prefeired in writing ly the person 
claiming the compensation or by some one on his betialf, to the Rail 
way Admmiatiation within six uinntha frira the date of the dcliverv 
of the goods foe carnage by Railway Railway Administration is 
defined in Sectiin 3 (b) of tlie said Act as meaning the Managtr of 
the Railway and incloding the Qovoi nmci t in the ca«e of a Railway 
admmif^erod by tbe Government The noti o is therefuie to be 
served on the manager There is no ilocauuiituty c\idence to show 
that notice legarding the pliinlifl’s rlaioi I is been served on tho 
^lanager The last witness ex iniincd by the pla ntiff savs that he 
serves under tho plaintiff and that he mote a U ttu to Bara Sahel 
If by Bara Salieb, the ^lanagei is oirant by him theie i'' nothing to 
show that tho leltei was sent ordehier d according to the provi 
sii>/rs <>f Sefftiivi J ^ cf the JJfldo'Ay' Afff Tftf- Sfchon J.ire dorra 
that the n itice may be served hj dMiveiing it to the irnnaj^er or by 
leaving it at his office or by foi warding it by post in a prepaid 
and registered Uttei Ihe plaintiff has fuled to prove that nny 
notice was sened oil llie ^Innagcr in any one of these ways nor is 
there any clear illigitioii in tbi. plaint tint any n tne was berved 
on /lie 1/ iiMjer The i il 1 1 idiuce iigirdiiig i Ktur laving been 
w ntlcn III B im Sain b t' not e itibfuetiiy PI intiff s witness No 4 
Cftunot sriy by whom thu lellii niswiitteu He has not kepi a c py 
of th it letter He says that 1 « sent it by j»osi 10 or 1 * davs after 
he had attended the Staid ih Railwaa oflite along with Ins attorner, 


Jlcghnn 1 
fen! a 
Banikya 
^]Rane 

Secietftry of 
State for 
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ono Apiirvi Babu But m Iiib examinitioo-in be says that he 
went with Apuiva Babn to the llailw'ij office after be bad irrittec 
tbo lettei to Bara Salieb definite siud con6I^tent statement re 

gaidmg serrice of notice of claioi lias been made by him It be bad 
leftll} addiessed u leitci to tlio Alaisagii, bt •would lure proballf 
kept its oop» 111 tliofie oircainst iiices I am not inclined to belierg 
t\int my notice regaiding claim was seried on the Alanager actor! 
mg lo tlie proviBioDB of Stotion 77 of tlie Indian Railway Act 
It IS a fact that tlie plaintiff's attorney Babu Apurra Coouiir 
Gangtol^ -ivTote on tlic 2l6t November 1698 a letter to tl e Soperr* 
snr of the Sealdnli Goods sbed making enquuies as to whether >3 
clients claim for the loss of nax nonld be settled Ho again wrote 
to the SnpciTisoi oi. the 4tli Jarnary ^bb9 saying tlftt unless e 

avax in question were restored to bis client, be would ba^c the T'” 

fill necessity of patting the matter into Couit’’ The 
pleader admits the gcomni ness of these letters Ibe date o 
very of the wa\ fot carnage to Calcotia is 14th Octol or 18^ ® 

these lettirs wcie written sn months of this date 
Another letter was written by the plaintiffs servant, Be mi* ^ 
Chowdry who is the consignee, to the Uistnct Traffic Saperm 
ent on the 5th Apiil 1899 In reply he was informed that 

Bignmtnt was delivcied to him “ on clear receipt ” Thele e 
Disti let Traffic Suponntendent IS also within SIX montbs 
date of deliveiy of tbeorax for trAoeniission to Calcutta lo ,!Vto 
ber and December 1899, the Tiallic Superintendent was trri 
for jiromjit settlement of the claim legirding the lo<8 of I o ? 
tide litters Ex K.and Et I These leUrn. arc not witun 
uiantliR from the iforesaid date of d» livery 

The Governmvnt Pleader has cited the ruling lepor'^t ^ C 
hfTctary oj Stale for India tn CoMWCii v DipchandJ'^ 

Cal page T0C){osbow that notice to the ilanageru^^ 

The pi iiniiff has failed to prove tl at any notice 
Mansgiroi any notice or letter addiessed to the She ju 

District Traffic Superinieiideut reacted tiie Jlanager 
montliB flora the date of the deliveiy of the goods 

Tl'O plaiiiUn’s pleader argues that Section 77 of the “ 
iloea not apply to this caap, as the goods m (luention cf 

lost aud thit tlieie v\as \iitua1Iy a wrong ilthvery o*. 
the goods It IB pioved that the real consignee did no* 
of the good'«, that the I ill of lading waa lost and tliat an ^ O' 
on prceenlntiDii of the lull of lading look lUlii'nJ ® * 

c mrf-e, dtliviiy of the goods to n person " bo npl’*'''’ 

the same is a rnnwrsion of the goods C’onve !lndcR roarer-'^'’ 
to be defined in the Railway Act I think lo^s m 
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for the goods are lost fo the leal owner by reaeon of the conversion jUeglinda 
Section 77 of the Railway Act seems to be applicable to this case 

The plaintiff cannot therefore maintain this iction, as he has not Niaane 
complied with the provisions of the aforesaid Section of the Railway secretary of 
Act State for 


As the suit falls on the 4th point, it is nnnecessary to record any 
findings on the other points raised in this case Bnt, in order to 
make this Judgment complete, I bnefly record my findings on these 
points as follows 

5fA point The learned Government pleider contends that the 
suit is barred by limitation, as it bos not been brought within two 
years from the date of the loss of the goods He relies on Article 
30 of the Second Schedule of the Limitation Act and on the ruling 
reported in (Great Indtcin Peninsula Railway Company v Raisett 
Chand Mall and anothor) 1 L R 19 Bom page 165 The learned 
pleader for the plaintiff has cited tbe case reported in {Panmall 
T Bnitsh India Sfeom Natigatton Gojnpony) I L R 12 Cal 
page 477 The facts of this case do not tally with those in the 
oases cited Besides, these cases weredecided when the old Railway 
Act IV of 1879 was in force Tbie Act bas been lepealed by Act IX 
of 1890 According to the provisions of Section 72 of the present 
Act, the respon'iibility of a Railway Admimstiation for loss of goods 
delivered to the Administration to be carried by Railway shall, 
subject to tbe other provisions of this Act be that of a bailee ni der 
Sections 151, 152 and 162 of tl e Indian Contract Act The defend* 
ant has attempted to prove that by virtue of a special contract as 
shown in tbe risk note, fix D , be is not responsible for the loss of 
the goods The claims of tbe nature bet forth by tbe plaintiff are 
really based on contracts or quasi contracts The plaintiff does not 
base his case on any allegation of loss noi does he expressly say 
that the defendant has committed breach of contract But, from 
the plaint it appeals that the goods were delivered to the Railway 
Administration for carnage by rail on receipt of a bill of lading and 
that the goods have not been delivered to the consignee The 
principal terms and conditions applicablo to the carnage of the 
goods by Railway are set forth on the back of the bill of lading It 
seems that the Railway Adraimetntion accepts goods under certain 
conditions and terms Tl e present case seems to be one for breach 
of the conditions for delivery of goods to the real consignee and, as 
such. Article 115 of the Limitation Act will apply to it Article 30 
of the Limitation Act applies to private and common cirners 
Government is not a common earner, tn/e, definition of common 
carrier in Section 2 of Act III of 1865, nor is Government a 
private earner Article ^0 will nut therefore apply to this case As 
143 
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isregfinad <bis smt taa been brongbt withm three years iroia the date of tie 

Saba jggg jjiiQ (Toode it is not barred by hmitatjon 
Banikya 

Nmne plainhlE despatched the goods in goestion froa 

Sercetary of Dacca Tho goods duly reached Sealdah Station which was tba 

place of dcatination The BaiJwoy receipt, i e, hill of Isdin^' tij 

the plaintiff got oQ delivery of the goods to the Dacca Station 


sen^ by bira in an ordinary prepa'd letter to the cooBignee 


'Sl6 


letter did not reach biin, it seems that it went into otherbasis 
la not improhahls that certain postal officers in league with 
Bwiudlera have aided the miseiDg of the letter containing the i 
lading However, a third person somehow got the bill of ^ 
and presented il to the Sealdah office, onco on the l^tb Oclo er 
when an endorsement was made on it by the Register cler ^ 
office to the effect that the goods bad not arrived R 
presented on tho following day and a certain person who ^ 
name in Kayeti character took delivery of the goods It 
established by the defendant’s evidence tb&t the nsnal prac ice 
make delivery to the person who presents tbe bill of Is ^ 
identification of the consignee is required by lbs ® 

and that 400 or 500 deliveries are doily mode and s 

faaa.hiA tft ftaV frtt> fdAnti(ii.iitiAn in EomoQv casc® ^be p s 


feasible to ash for identification in soiaony cases 

exercised doe care and cantion in the ms 


not, it seems, exercisca cine care ana unj^u.. ••• — - 
senamg of the bill of lading to tho eeasignoe He ovg ® 
sent it in an ordinary prepaid letter I think that nn y,nf 


sent it in an ordinary prepaid 1 
stances already referred to, the Ra la oy officials arc ^ ^ 
for making delivery of the goods in question m t e 


The plaintiff a pleader urges that nnder role 3 goo ® 
of the bill of lading the eiguature of the real consignee (j 

been taken by the Railway offio als and that t] 0 jliey d*/ 


blame for not employing a eufficient Dumber of nJ®n» ’ 




bare time to insist on identification and make by 

tho real consignee takes delivery or not. i^ ^ /adiff'’ 
Hf^feniJuni ilint p’ao<?a nre deliTCred to the 1 bidet 0 jlartf ** 


defendant that goods nre delivered to the 1 older o ,j 

and that if he falsely says that ho le tbe real 


and that if he falsely says that no le 
nothing in the existing practice to jrevent that 
caution that the Railway Admipistralion takes 
eeetu to have been taken Of coarse by the ga< 

nnmber of officers better care and caution can e 
19 not the question in this c 


■ * , tt e Mil % 

The plaintiff has alleged that, after tho f 


■i'ne piaiDtiunas aiiegeu tu*u, n-i-* -ctu"’®'" m 

came to tue knowledge of tbe consignee he o ^ ^ ^ 

tho defendant not to make delivery to nnj ^ 

This allegation is not aatiafoctorily proved 
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the goods to the Dacca Station is l-»th October 189S, corresponding 
to 29th AssTin 130o The Dm ga Pnja in 1805 took place on the 5th 
Kartic corresponding to 2l8t October 1898 and three following days 
The coi signee in Ins depos t on says that enquiries regard ng the 
goods were made on tl o Ist Kartic and also 3 or 4 days after that 
date, and that m the latter date Gahardan and Bagu Biswas were 
present These two persons have been examined by Commission 
Bagn Biswas says m his examination in chief that 3 or 4 days after 
Fnja he went to Sealdab with the consignee He then corrects his 
statement and says that this was 3 or 4 days before Faja Again, 
in fais cross examination he says that ho made enqniries after Fnja 
and at that time he came to know that the goods had not arrived 
Bat it is a fact that the goods were delivered liefore Fnja That any 
Ballway oEBcial was told abont the missiog of the bill of lading 
lefore the date of delivery is not proved sofficiently by the evidence 
adduced by the plaintiff No letter was oddressed to any Railway 
official regarding the missing of the bill of lading before the date of 
the delivery of the goods The loss of the bill of lading which 
relates to goods worth Hs 786 and odd is not an insignificant thing 
No prompt steps seem to have been taken for staying delivery of the 
goods No telegram is said to have passed between the consignee 
and the plaintiff regarding the missing ot the bill of lading It is not 
improbable that the consignor and the consignee were corresponding 
iMth each other about the bitloflading and that id the meantime 
the delivery was taken by a poison who falsely personated the 
consignee 

The defendant s pleader Jias urged that even if the goods had been 
lost On accoont of the negligence of the Railway Administration Ins 
client, 1 e , the Government would not have been responsible for the 
loss as the plaintiff had signed the risk note Fx D , agreeing to 
hold the Railway Administration ‘harmlesb and free fiom all 
responsibility for any loes destruction oi dctei oration of the 
goods, under Section 72 (2) (5) an agreement pnrporiing to limit 
the r-'-iponsibility of the Railnoy Adminiblrttion is to be void, if 
it is, otherwise in a form approved b/ tl c Governor General in 
Council ’ The defendant s w tnrss No 1 admits that the agreement 
18 in form B , hut that it ought to have been m form A In th" ii k 
note it is stated that, in consideiation of a special reduced rate for 
the consignment, the risk note is signed The defen tant s witne b 
No 1 admits that the goods in question neic not scot at a special 
low tariff rate The risk note is not in due form nor was it made 
for the cODsideintion stated therein The special agreement cannot 
therefore stand 


Meghnad 

Saba 
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India 


What has been already found al ous that the delivery was made 
to the holder of the bill of lading to conformity with the exulting 
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India 
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Itatch, '4' 


practice of the Bail v?aj office The f» eight lor the goods was nnpaid 
The holder of the bill paid that and got delircry I don’t think tha 
defendant can be held responsible 

Ihe result le that the Pmt be dismissed with costs bearing intfXtBt 
at 2 pei cent per annnui till rcalisntton 


Case No. 24. 

In the Court of Ihe Additional Judicial Commissioof 
in Sind. 


SOIT No I5i or lOOC 

THE DEMI AND LONDON BANK, LTD, (PulMI") 


THE SECRETARY- OK STATE fOB INDIA 


IN COUSCIL 


(Dependant) 

Bailtiay Jdn»m«tratten,liab b/yaf— irmwy/iddrhtrry ct/ ^ ^ > 

Seeeipfa— iiot iKatrumcnts itJrf* o/eiidowmea ■* 

of (he endorsee to sue omr*'’*' 

In a suit against the defeodaot Bail way 
tion forwroogtul dehiuy of goods to the cousigneea wi j,3rjss 

of Hallway receipts wtucb had been deposited f tbes®' 

been endorsed in their fivorns eecmity for money a 
wa 3 dismissed on the giouod that the ilailway receipis ® ^ j joi: 
ments of title and they irc not iicgotiihle tli “ J^jjainetl si* 
cndorscniciit of the receipts uid not plact the plomti * > pg t^t 

tractual relations with the detcudaiits and so eni * 
original contract evidenced by iho receipts 

, . f^lJcWl»5 

JuDOJiCNT — On the application of the defendan b, 
further issue was raised, Its — 

6 Can plaintiffs ns such assign receipts P And mrolre 
ing on this issue against tbe plaintiffs would oroer**^'®^ 

dismissal of the suit, arguments were heard on it * ^ i’ 

further Since the hearing of argnments, P an 

on application praying that they may bo a lowe ^ 
correspondence between the parties and the con nc 
ants, as establishing pnonty of contract, and as ° sgs’®’* 

ants from plcsdiug that plsijjtilTs had no cause 
them, and to make necessary nmendmonls in i * T 



WRO^G^UL DEtlVEET. 


65 


add in it rt prayer for relief m the alternattre against the defendants The DeJIn 
for damages by reason of their misdelivering the goods Tw"** 

Prior to the amendment of the isaoes the evidence of Mr Rose, 
the Manager of the Karachi hiaiicU of the Delhi and London iJank, state for 
had been taken and practically all the doLOmeots relied on pat in India 

In connection with the plamtiSs application, the evidence of the 
District Traffic Superintendent, the Station Master and the delivery 
clerk has been taken 

The questions which I am now called on to decide are, wliether 
plaintiffs have any right of action against the Railway Admmistra- 
ttoD on the grounds set forth in the pi tint, even if they be permitted 
to rely on the correapondenco and the condnet of defendants as 
establishing priority of contract or as creating ait estoppel, and 
whether plaintiffs can be permitted to so amend the plaint as to 
claim damages as for misfeasance 

The material facts as disclosed by the evidence on the record are 
as follows Harnam Singh ind Co , who are now insolvents, formerly 
carried on a large business m Indian produce By an arrangement 
with Messrs Donald Graham and Cu, of Kaiacbi, all produce con 
signed to Karachi from np connti) by the Koitli Wist Railway was 
forwarded to a private eidmg of tine Jirm known as ' Graham’s 
Siding ’ and when unloaded nae stored m godoAcs belonging to 
thebirm Earnaoi Siogh and Co being unable to obtain all the 
financial assistance they required from Gialiam and Co , commenced 
m May 100^ to borrow from the Delhi and London Bank Tht Bank 
used to advance money against goods m transit on deposit of the 
• relative Railway receipts The Railway rcctipls on being deposited 
were ordinarily endorsed in Bank On tbe arrival of the goods 
Ramjidiss, M in-iger in Karachi ofllainam Singh and Co ns^d to 
obtain the Railway recei| ts from the Bank on giving an acknow- 
led'rment in the form of Ex K), which rune thus — 

Received from Delhi and London Bant, Limited, Karachi, the 
following Railway receipts, goods of which have arrired at Graham's 
Siding 

(Hero follows nambers of receipts) 

(Sd ) RAMJIDAS3, 

Manoyer, Harnam Stngh and Co 
Mr Rose seems to have been under the impression that goods 
were never lianded over by the Railway until the Railway receipts 
were prodneed But tho evidence of the Station Master and the 
delivery clerk shows that the gooils addressed to tho uding of an 
European office are always nud for the last dU years, always have 
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The been fliebvered wiibont prodoclion oi the receipts It is pro’SSD^s 

that m every case, -when Bam]i Das went to the Bank to obtain a 
^ particnlar lot of receipts, the relative goods had already been deli 
Secreta^ of ver^d or were In process of beto^ delivered Having obtained tbe 
India receipts, Hamp Das used to pa^ the freight out of the money already 

advanced The goods were opened, aired, rebagged and placed in 

one or more of tbe godowns pat at the disposal of Harnam Smgb 
and Co , by Messrs Graham These godowns were locked and the 
keys were handed over to the Bonk, who released the goods only on 
receiving the amonnt advanced tvgainst them 


The Bank hold a letter of hypothecation, dated the 23rd Hay 
whict purports to evidence an agreement relating to the pledge of 
produce for the security of any advances that may be made 
time to time 'fins document is not mentioned in the plaint and 
the claim in suit is in no w-ty based on it It has not been rel « 
on in argument It requires therefore no farther notice 


On the 6th February 190G, the Bank advanced to Harnam 
and Co , the sum of Es 31,000 against 2,844 b-igs of which ^ > 

respect of which the suit is brought formed part The Ban 
advanced farther sums on the same and tbe following days 
other goods By vayof seconly for the advances made 
two days, 22 railway receipts were deposited, of which 14 re a e ^ 
the 2 450 bags Contrary to the nsual practice, these 
especially endorsed, that is to say, ovei the signatwre 0 
Singh and Co , the words “ Deliver to the order ^ ® 

London Bank, Limited” were impressed with a 
Contrary also to the usual practice the Manager of the 

on the 8th February to the District Traffic Supennteudene^ 
ing him not to deliver any of the goods relative tot e 
except on production of the receipts with the Ban 
thereon and stating that they were holders for valne 0 g .nn 

This letter was received in the office of tbe District r 

tendent on the same day at 13»20, its contents were a 
ately made known to the Station Jlaster, who issoe 0 
waggons covered by the 22 receipts should be ® ** 

ascertained however that all of them had alrea y sen 


Graham's Siding ^ ^ 

In the afternoon of the same day, the Bank wrote a 
to the Distnct Traffic Supenntendent, m these teios 


With reference to our letter of date, kindly JUi'**f 

referred to therein to bo unloaded at the usua on 0 
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yard, as there is not safScient godown accommodation at Graham’s 
Siding Please adrise us of all airirals 

Tours faithfully, 

(Sd) W C ROSE, 
jlfanajer 


The Delhi 
anil Loudon 
Bank Ltd 
« 

Secretary of 
State for 
India 


This letter Tras received at the Traffic Superintendent's office at 
17-15 or 18 15 On the following morning the Assistant District 
Traffic Superintendent sent a copy of the Bank s letter to the Station 
Master with orders to carry oat the instructions (Er 38) and re- 
plied to the Bank as follow s — 


Dear Sir, • 

With reference to your letter dated 8th Febrnary 190G, I beg to 
inform yon that the Station Master, Karachi City, has been asked to 
unload the consignment if tho Railway receipt is presented complete 
la every respect 

Yours faithfully, 

(Sd) I S SCOTT, 
for Dtslrtd Tra^Jlc Superintendent 
In the course of the same day, tbe 9lh the Station Moiter wrote 
oSloially to the Distnet Traffic Soperintcudent informing him that 
the waggons now in dispute bad been already delivered (£z oO), 
It IS clear that Ez 6 was a reply to the Bmk s second letter (Ex S-t) 
and that, at tho time of writing it tbe District Traffic Superintend 
ent had not received the Station Master s letter 


On the 10th, Mr Rose learnt that the goods relative to tbe 14 
leceipts were lu possession of Qrahams On the 13th he called on 
Captain Freeland, tho District Traffic Superintendent ’who at his 
reqnestjwrote to Messrs Graham and Co , ns follows — (Ex 9) ‘ Ibe 
Agent, Delhi and Loudon Bank, desires mo to request you to hand 
over to him tl o following goods which have been delivered to you 
at yonr godown by mistake, and tho Railway receipts of which are 
endorsed in hia favour, I shall be obliged if you will kindly comply ” 
To tils Messrs Grafram sad Co replied (Ez 2J) that dePrrary had 
been taken by Messrs Hnrnnm Singh and Co and that they should 
be requested to do the ncedfal Reference was then made to Hnrnam 
Singh and Co , whose manager gave the Railway a letter address-^ 
to Messrs D Graham d. Co requesting them to band over the goods 
to tbe Station Master On the 17th February Captain Freeland 
wrote to Messrs D Graham nnd Co as follows — 

Dear Sir, 

In reply to ynnr letter of the 16th instant I beg to inform yon 
that T have referred tho matter to Harnam Singh and Co and I 
enclose their authority to hand over the goods to tho Railway 



68 


EESPOKSIBIUTT AS OAEEIEES OF GOODS, 


The Delhi I depute the Station Master, Karachi Citj, to iate over tie gooJa 
and request that yoo will allow him to do so on Monday mormsr 
V * Febrnary I9th 

^ sTate^for ^ ^ vrould again remind yoa that yon have placed obstacles m tie 

India. way of my delivering these goods to the rightful consignee and 
have refused to allow the goods to he removed from your podn*r«, 
in spite of the fact that the Railway receipt was produced duty 
endorsed 

I shall therefore hold yon entirely responsible for sny cisjni ll"*! 
may heieinafter arise and I beg to inform you that the question ef 
delivering uny goods whatever into your sidings in future 
production of the Railway receipts and payment of freight niUte 
considered 

At the same time, a letter (Ex 16) was sent to the Bant infonain'^ 
them that ifc was proposed to hand over the consignment to 
the 19th Febrnary 

Messrs D Graham and Co, however, refused to give the 

and on the Bank’s claiming the value of tbegoods from the 
the District TrafBc Superintendent wrote as follows — (Ej - ) 

In reply to your letter of the 13th March, I beg to 
Haroam Singh and Co, to whom the cooogntaouts were e'^ 
in good faith by the Railway and whose receipt is held for 

The “ Merchants Siding Tally Book " has been 
and from that it appears that one GnlabrAi said by t e 
clerk to have been a Mehta of Harnam Singh and Co iu‘ 
book in token of having received delivery of all the g®® * ‘ 

The delivery clerk La8depo«ied that delivery was given in 
coarse at Grahams Siding to Gnlabrai, as ifcr 

Singh and Co It has been proved beyond jjl 

evidence of tbe delivery clerk and the Station Muster r* 

relative to the 14 receipts were delivered at Graham s >-1^^ 
noon on the 8th Febrnary It hai not been ' et chowa ^ o3 

under what circninstmces AlessriJ Graham and {^at tivf 

of the goods, bntMr Uipchand has, on their l>ehalt, ® ^ ^ tr»cK't 

received the goods from IlRfnain Singh and Co, 
tnonev against them and having no notice of the ■'U 
tl oy took the goods . v 

The plaintiflH rely on tlit folio" in.» allc^tion i» tht' T 

establishing a can«e of action again t the Tlad"uv ^ 

(a) Tlic Railway received from Harnam Sio"h an jjxsn^ 

1 aga of rapeseed to be carried to Karachi and II 

Singh and Co on payment of freight and pa«seil t® 
way receipts 
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(h) Ilaimm Smpli ina Co nn'^i^ned tlie saul Hiilway receipts 
for Talue by >\n) of pledge lotl»e plaintilT 

(c) Uie railwTj icrojptsnie m Id'n, is ilso nndoi custom and 
usage, documents of title lepiesentintj goods, tlie ptopcity jn uliich 
passes to the cndoisets m boldeis 

(d) As assignees of tlie Riilway leceipls plaintiffs ueic entitled to 
demand and nceire from tlie Railw ly tlit said gooils on p ij ment of 
fi eight 

(e) On the 12th F( hiaiarj the plaintiff tendeicd ficight pi-odnced 
Riilwaj iLceipts and demanded delivery but difci dints failed to give 
dclivei 3 

It IS to be noted thittbeie is no muition m tlie ptamt of *lie 
Utter of bjpotliecatioii no nllegitnm that theie uas an iquitable 
Duiitgigo or til it tlitio was attain incut b\ the RatUiij, oi a novaiio 
iffccted 01 that tlicio weie ciicumstxncos creating an estoppel oi 
tint tlioiu uas on the pai t of the Rail« cy a misfeasance that is, 
in active uivnig doing is oppo«eil to a mere nonfeasance ahicach of 
contract The pi iin tiffs date the cause of actnm on the l^lth Felirnaiy , 
ulien defendants filled to give <1< liveiy, not on the d ites ulieii the 
Railnaj gavodclivcij They claim the full vilnc of the goods as 
lioing their value not as damages for v iviong done The plaintifffl 
liave, m fact hised then suit on the special conh ict, ivhicli is alleged 
to have been affecce I h Iwim thcKiiluiy m I tin itiselvi s by tlie 
ti-insfei of the itceipts Though th* apphciti m icceiitK blid h\ the 
plaintiffs suggests that theie wcu ina<leeit»nt ouiissions Rom the 
plaint, a consideiatum of the diflinilties, iihich must hive presented 
themselves when till phmt wis Wing diaftcil, Ipids me to eupposi 
that th( very ableand eeptiicnccd plenhi who is icspoiisihh fm (lie 
conduct of the plaintiffs cast, has nitoinittel luithiog winch cc iihl 
li iTo matcii illy idv iiicid his theuts intiusfs 

Mr Tckcliand has m aisniment couteiided that rnlwai leceipts 
ai-e “ Jfcrcaiitile documents «f title’ tint t\cn if tliei *ia not 
“ insteaments of title " undei Section 103, Contract Act as held in 
G I P Jtathiay \ ITanuTnan Dass (I L R 14 Bom 57), they are 
neveitheless documents showing title to goeds within the mcining 
of Section 10'^ nnd that assiginuent of the receipts operites to ti-in'ftr 
the pixiperlj in the goods to which thei relate Ilecontinds tint 
the Riiilwivi IS ol)bg» I bj liw to withhold delieeii of goods until the 
I'oteipt is produced ni^imi" that the wowK Mni withhold dtlneii 
of Section 57 In liaii Ruilwiiis Apt ha\e a nmnditon toiee that the 
nssiiriups of the nuipts aiv m l«w the cnisi^nei' und that th^ 
Riulwn\ ail I omul to di liMi to tlu.m iml to iioi.iu el-e that thtir 
coiiti irt could not hi fulhlhd ivtu In Jelntii to Hiun im Siiiuh 
nnd Co lit' offend to piWnn lo~il Uiuk. Mina.’ei-s and loc“*l 
114 
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The Delhi JIaiiagers of loige European firms to prove that there mis a cnsfom 
to tient Railway leeeipts as documents of title on tlie strenjtb of 
V wliicli money could 1x3 borrowed 
Secretary of _ ^ , 

State for He referred to ^ojfcfon V E 1 Uailtcay Go , 17 R 5Z2,C(n(n{pj 
Ij^ia ^ gER Co , 11 Q B D 77C, Seton Loing v loforal, I G Q B D 
68 Bristol and TFeaf of England Bank y ihdland Ctwi^^Hy, (18'’1) 
2Q B 6*33,0 I P Ry V tianmandas Rainhsken,1hl1 ilTBoo 
57, Veljh Harji v Bharmal Shnpal, I L R XXI, Bom 287, 

V B B and 0 I Ratluay, 3 Bom L R 260, Mekean v Mclvor, 
L R 6 Ex 36, Broxon ▼ Eatichesfer Railway Co , 10 Q B D Sop 
Cork Bishlleries Co v Oreat Southern Railway and Joygomi'han^ 
'hlanicliand 7 M I A S to the nature and amount of evidencf 
necessary to establish a mercantile usage He also referred to tbe 
Englieb Factors Act 1&89, Act II of 1930, and Angell on Carriers 

pp 286, 290 aud 304 

Let us first consider wbat tbe Railway receipts given m tins o 
intrinsically ftie If any one dcMies to consign goods B'oio "T 
country by tlie N W R, he must fill up a Consignment ^ofe 
IS in effect a icqncst to tbe Railway torccenennd foiward 
goods tbciem specified to tbe person and stition therein nnnie 
tlio orclinarj course, the mere acceptance of the goods wit 
Consignment Note by tbe Railw ly would effect a eouiplcto 
carry and dolivei But the Railway give notice on the bieh e 
Consignment Note, that they snll not be accountable forsny ^ ^ 
unless a receipt is given foi them The leceipts exhibited in >'' ^ 
contain the following statement, partly pnntod P»d partly wnt r" 

Recoued fiom Harnam Singh and Co the pH 

foi conveyance hy gooils train to same at Kni ichi City 8 a ip 
G riham’s Siding 

At the back of each leceipt is printed a notice contanuiu, 
clauses of which No 3 runs thus — ^ 

3 That the Railway luccipt given by the Railway Adni n 
foi the aiticle*' dehreiod for conveyance must 1 e given up ^ piilrsv 
tiou by the consignee to the Railway Admmistiiit'en nr 
may i efu&e to dehvei and that the signature of tlie eon |c ^ ^ 
agent in tlic dehveiy look at de-»timtion "iliall I'O 
complete dehvtiy , 

Ip nio”* 

If the (oiiMgiiee dot a lull Imuself attend ti) t ihe ‘ n 

eiidnivt on the iteiipt a nqmst foi dtliveiy to the 1’*'^ ^ iivi’rvvf 
he wixhts it III nh and if flie irieipt «« I 'ixl'’*'*'*’ ‘ ,^^(1 t J-v 

the goods miy, at ihc di-.cietioii of the Rulwny A* m 
w ithhcH iintiMlie pn-soii ciitithd in it** 
given an mdeuiiiity to the bitwfnction of the Railway 
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The contract h}" the EailAvay, aa eviJencerl l>y the*-® receipts, atis to The Delhi 
delivei the goods to Hainmi Singli and Co, at Graham’s Siding m 
Kaincln in tlie usual nr oidiiiAij coms© of delivery (set, Mocj^herton’s v. 
La» of Iiidi-m Kaili, ,,B p 1S6) Tlieio is no nn.lei tokin? given or 
statement ni\de, that tlie Railway will not delivei except on produc- India 
tion of the receipt, and the duty to cany and deliver can be fulfilled 
even though the receipt be never produced at all No doubt the 
pei’son who tenders a lojceipt m pi'oper order i** ordniaiil} tierted as 
entitled to delivery , unless the goods be stopped or there be othei 
goodreison But rt is clear from the terms of Section 57 of the 
Railway Act, and of the tliml clause of the notice, that the position 
which the Railwav tahe up and are legally entitled to take up, is that 
if the receipt is uot foidhcoming they may refuse delivery even to tho 
consignor until an mdemmtj has been given It is clear, also, that 
the authority to refuse delivery nntil production oE the receipt is con- 
ferred on the Railway for their own protection for, if they gave 
delivery to a person having no claim to the goods, thej would be 
responsible to the person reilly entitled to them, and it is impossible 
to construe “ may withhold ” on the ginund that the authorisation is 
foi the good of others, or foi the public good as JIi TeUclnud would 
have me do The Railway receipt, then is intrinsically a itceipt, 
and nothing more It is not the contract though it is evidence of tlio 
contract It is documentarj evidence agaiust the Railway of liabi- 
lity, and as a pi ecaution in their own interest tliej mu, when they 
discharge their liabihtj under the contract insist tint the evidence of 
their liability do not remain outstanding 

But have the'.e Railway leceipts byUw or custom, a value 
which does not intnnsicallj attach to them ? Now it is quite ceil nn 
that a Eailwaj receipt, lu the form At piescnt in use with the Noith- 
IVestcm Bailw ay, is not a negotiable instiuincnt 1 he go ids do not 
even purport to be deliverable to oidei oi to oidei oi isMgns » 
and it IS doubtful whether even v bill of lading wlitieiu tliesi. woiiU 
aie omitted is a negotiable insti ament (See Hendersut 2nd Lo v. 

The Comptoir D Escompte de Farit, L R 5 P C 20*1 ) 

But Hr Tekcliand, while lepndiatmg f«i it uij cliim to be v 
negotiable instillment coiiteniU neveitheless that v pledge of a rail 
wa^ iLceipt IS tquivvlent to a pledge of the golds and tint i ti-vii'fer 
of the leceipt transfeiB the piopeity m the gooils and the nght to 
sue 111 respect of tbim tnd lie roln-s on the analogy of a bill i f ladnig 
We will make the extreme assumption that the ivceipt has all the 
qualities which a bill of lading pos-^esSf. ajviit from ••pui il registra- 
tion 1 hero IS no view inoix fivounble to the plaintiff thin tint I 

can take of it But tlie mdoi-vt-e of v bill »f l»dm,r evt n though he be 
vested w ith the full ownership of the goods has uone of the nghts of 





liESPONSIBILlTr As, OAREtl ES OF tOOnS. 


Th„ Delhi 
and London 
Bank Ltd 

Secretary of 
State for 
India 


contnct of the oi iginal shipper or owner, ■\part from the BilU cf 
Lading Act (See JIou.ard v Shepherd, XIX L J C P , 24'^ and 
Thompson v Domtnq, 1-1 L J K S Ex 320, and the Pi-eamble to 4et 
IX of 1856) a pledgee towliomthc full onneiship of the good'! has 
not pa'ised but onlj the *ipecial piopeity of a pledgee, has no nght of 
suit eren under the Bills of Lading Act (Bardicl v Sewell, 10 A C 
74) and there is no anthoiit} whaterei foi contending tint hr a lueif 
pledge of a bill of Hding, oi hj its endor<iement the pwpertj id tl e 
goods necessaiily passes The pi-opert^ in the goods nevei pa'*so=’ 
except Tvhei e theie xs an mtention to pass it, and such an luhnton 
cannot be presumed \shere the ti-ansaction intended to be effected h a 
pledge onlj (see Sentton Bill of Lading page 142) The 
Ml Bose makes it clcai that theie was no intention that 11 e Gwvh 
should oil the deposit and eudotsement of the receipts Uccnie tL 
pi-opcrtj of the hank 5 lit pHuihfts cannot theiefore, 
right of suit a"! on the contnct tocaii;j and deliver, by 
the analogy of a hill of lading 

Again, ve will assume that the leceipt is a document 
title to goods J -within the meaning of Section 108 Indnu 
Act and a " document of title to goods ’ within the nieiniug^^ 

178 IMiat then, IS the ettect of liking an adianci. oijnnst p 
, not 


Olid eudoiNiiig and pledging the relative Jncunicnts of title not 


actually bills of hdmg ^ In EngUnd under the F ictors 


Act M > 


pledge of the docwinents of title to goods is deemed to be a p e 
the goods but the dtBmtion of ‘ pledge ’ under that Act ac 
Ij compielionsivc and includes Any coiitmet pledging m 
lien 01 secniaty on goodx” Theie was a Minihi pioMsiou la 
Indian Factois Act (XX of but this Ait h■l^ Ue” » 

the IiidiMi Contxnct Act Undu Section lOts of the Conti ic 
pti son, w ho IB by the consent of the owiiei m po session 
document showing title of gooda may tiansfir tlio 
goods to winch snth document iclates, to a lujer aebUj, ^ 
fiuth and SMthout notice Undei Section 178 a person m P 
c f u doiuinint of title to gxiods may iniko a lahl ^ j 
thfcament, } ut that by tlicph ^ ^ j 

of title lit IS to bo dccintd to pletlgc the gools nt ‘f 

tlie difinitinn 111 the Conti ict Act of pltdge ns tie it ‘ 

gilds ns setmity foi pijment of a debt (Sitb’n U 

physicrllj iinpossihlc to “ pit Ige ’ goixls t i^i^^ jiiltif? 
Ill tranRil loi n 1 >iilmi.iit emnot le ifTtttid » prs-f 

the Imilct III ptssessiou of the goods giod*' 

lioirowiiig nioiitj can do is to pionnsc *n rli Lt 


criate acliii-gt on them 1 y w ly of mort, 


to 

, r fill"'’' '• " , j,,.i 


Tt may bt issumcd for the pIIl•pfr^e of jj,,. nn n 

cqnitubh Diortgige wasiRtcUd on the gods ut 
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pledge goods of tlie creition ot an equitable moitgage on tliem does 
not tiansfei tlie ptopeitp in them (Seiiell ' Barihcl, 10 A C 74 p. 
96, Gliose Moitgigc'! 3nl Edition 372) noi does it transfer possession, 
1101 dies it in anj « \y shatter the contractual relations between the 
Railway and the consignee The bank has possession of, and contiol 
o\er, the receipts, the leceipts aie pledged But befote the goods can 
become then property, they must foieclose liefoie they can he pled 
geti. of the goods or be in posstssion ot them tl ey must obtain deli 
reiy , the Railway must attoim to them befoiL they can be erenm 
constructive possession of the goods, {Cotentry v Gladstone L R 6 
Eg 44) thev must effect a complete noia^m btfoie the liability to 
delirei is trtusfeiied fioin the consignee tothemsehes The meie 
pledging of the lulway leceipts even snppoited by inequitable 
mortirigc of the goods can give noiicbt to the B ink to sue tbt Rail- 
wai for non delueiy oi them 

But special lelnuce is placed on tlu, fact that the icccipts were 
assigned anil eudoi Bed oi ei totheBink itis m fact.adelueiy oiclei 
A dcln my oulei, cicii if communicated to the Railway , would not of 
itself Lstablish coiiti-actiial lolations between it and the Bank 
fiiJis V Reirj/, 2RL J Q 13 SO”!) For though the Railway can tub 
111 then cniti ict liy gniug deliatry to a jicrsoii |nescittnig a icceipt 
eniloistil in bis f ivoni such pei sou in demaudii g ittliieiy eseioises 
a 1 ight, not his own but of flie pei'ou with wh<nutht Railw i\ con- 
tincteil and unless the icttipt in the cniluM-uieiil possesses suuit 
nngio quality the iiieiL writinj; 1 1 a delniij < ider on the bick of a 
uioipt niicomnuniicitL<l to tht R iilw ly cinnut ucoiuplisli a cliatigo 
m tliLii lubility, 01 iltti llio owiiciship oi tlic ^^osse^slon of the 
guids 

Tins iiiigic quality it is contended attichis to a railw ir leceipt 
beciuscitls i sy mb >1 to the goo Is N >w b\ the Liw founded 
njicm till geneial ciistniii ot ini n li ii ts ot lU luiopciu countiits a 
lull of 1 idnig IS deeinid to bt i s\ml>ol ot the go kIs to w Im h it 
1 iti s III w bo is 111 p jssossioii ot the bill of I »dmg is dei im 1 to Iil 
111 p )ssis"0ii of the go > Is tlumsihes It is a btf i la, wincli owing to 
tlio im]itissiliibt\ of a piiichisii oi hndci stekiiig the m istei of the 
shipwlitiiin Inglisois iiid i etjiiii in" him to litoiii to Itis 
found mill tl s il iirci pt nice ainonjT binltis iiid iiuichints from time 
iinuniinnil iiul w is itcognistd ns pait of the I »w It is to tins 
In turn tint tlu lull ot I idni" owesitscui sjieiiil quilitjes But up 

Iw Ifcn 1 w'UsU G Wilts ot apywwlacscAwtela vefwscd Umms 
otlui di'iininnt of title whilsoiti is hitnij this special quality, 
luilwitli'tatulin^ that fill tliici quuteis«f aciiituia the nierohuits 
of Liimlon wen diilnni^ tint tlu \ m itcd d h k waii'ints w nvlnmae 
cn tilii iti s and Miiiiln doc umciits is s\inl> if tlu g “o is ami sj>ecial 

uiKs insisted cm giiiiu' xtitlicls m acC ixlnue with this 
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Tho Delhi contnct of tlie original sbippei or owner, apart from the Bilh f>f 
*Baiit°Ltd° (See Houardv ShefUrd, SIX L J C P, 249 an! 

’ Thompson V Donvmj, 14 L J K S Ex 320, and the Pieamble to \et 
Secretary of IX of 1856) a pledgee to whom the full OMuer«bip of the goois fia-! 
India passed Init onlj the special pioperty of a pledgee, has no right ef 

suit even under the Bills of Lnding Act {Bardick ■<! Sewell 10 AC 

74) and there is no authority whatever for contending that by a meie 
pledge of a bill of lading oi hy its endorsement the property in tl e 
goods necessarily passes The pioperty m the goods never 
except wheie theie is an mtentioa to pass it, and such an intention 
cannot be presumed where tlie tiansaction intended to be effected ib a 
pledge only (see Scntton Bill of Lading page 142) The evn leace of 
Jfr Rose makes it cleai that there was no intention that the 
should on the deposit ami eudoiseroent of the receipts heceme the 

pioperty of the bank Qlic plaintiffs cimiot, therefore estnhiish ® 
right of suit as on the contract to cany and deliver, by appose' * 
the analogy of a bill of lading 

Agiin, we Wifi assume, tfiat the leceipd 19 a “dcTcufficnt shoffi°o 
title to goods J withm the meaning of Section 10& Imhin 
Act and a ‘ vlocuuieut of title to go<»ds’ withm the 
178 "IVliat then is the efftct of t ikiug m advance 
and endoisiug and pledging the relative documents of title n ^ ^ 

actually bills of Udiiig In Enghud uiukr the Factors Act 
pledge of the documents of title to good* is deemed to he P *• 
the goods hut the deSnition of pledge ’ under tint Act is 
ly compieheusive nnd includes ‘ Any contiaet pledging oi 
lien 01 secuiity on good*” Tliere waa a similai provision m ^ 
Indian F ictors Act (XX of 1814J, but this Act ha* lvo“ ^ 

the Iiidi 111 Continct Act Undei Siction 103 of the Conti icc ^ ^ 
pti Non, who 16 by the consent of the owuci iii posse's^” j ,]j 
document showing title of goods may traiisfci tlio o'm cr» , 

goods to which Mich document iclates, to a buyer octiHo ^ 
faith and w ithout notice Under Sictioii 178 a pcr'Oti n> I 
of a document of title to goods in ly m iko i v ali 1 p ‘j' • ^ i 

document, but tliciois nopioTlsion that by tlio pledgm„' , 

of title lie IS to 1 o deemed to pledge the goods Jfavins ^ 

♦i.n .1. the Contmet Act of ‘ pUdge* as the 

secuiity foi payment of a dcU ‘t i! 


g< ids ns 
physic illy 
III ti-ausit 
the bailee 


Foi 


^slblc to ” plelgc ’ poo<! 

hliliiiciit ciiiiiot Ic iffevtcd ’ 
JKisstsSlOll of the goods All tha^ * 

borrowing iiioiiev cm do is to pioniisc hi jilcVc*''^ 

, eqintilA 


!! 

utfr 

r*’’ 

,j3ir‘’ 


create a cliaige onthcmiy w ly of mortg'i^.'s i* I'l- 
It limy bo assuiDotl for the jmiposo of the pii '‘"t 
equitable mortg-ige whs effected on the g od* But 


tJ 
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pledge goods of the creation of aacijnitable moitgage ou them does Tte Delhi 
not transfer thepiopeitj in \hem (^SeiicU \ Bardtck, 10 A C 74 p ^Bank^Ltd” 
96 Ghose lloitgiges Sid Edition 37 J) i m does it tiansfer possession, « 

1101 does it in anj nay shatter the contiactual rclitions between the 
Eulwij and the consignee The bank has possession of, and contiol India 

o\cr, the receipts, the lecciptsaiepledged Bat befoie the goods can 

become then piopertj, thej mast foieclose Lefoie tliej can be pled 
gees of the goods, or be in posseswon of them tlie^ must obtain deli* 
reiy , the Railw mustattoin to them btfoie the} cm be erenin 
cnnstiuctire posseasion of the goods (Coienfry v Gladstone L R 6 
Eg 44) tlier must effect a complete noiafio befote the liability to 
deliver IS transferied fiom the consignee tothemsehes The meie 
pledging of the laihi i} leceipts eien suppoited faj an equitable 
moitffage of the goo Is can give nought to the Bank to sue the Rail- 
waj for non dehveiy of them 

But special lehaucc is placed ou the tict that the leceipts weie 
assigned and endoiFed o\ei to the Bank it is m fact, a delneij oidci 
A ilelneij iiidci even if commnmcittd to the Railw ii, would not of 
itself establisli coiiti-actnal lelatiuns between it and the Bank fCny* 
fiilis V I’eny, 2® L J Q B 20'') Tui though tlie RaiUv i} can ful- 
fil then c mti ict b} giiing dehiciy to a pcison jnesentiiig a ractiipt 
endoiscd 111 Ills fn oui such peieon, in deiDaiuling deliaen tveicises 
a light, not his own but of the peison with wlomtlie Rnlwu on 
tmeted and nnh s tlcicctijit <i the end »i st uiciit juissesses souii 
magic qualit) the intie wr tin^ ot a delnuy mikr ou the hick of a 
leceipt aincoinmnnicitcil t > the R iilw >} cuiuot accomplish a oliango 
m then liihilit} 111 akci tin. owiiciship <ii the pusscssiuii ot the 
goods 

This inigic qualit} it is lontcndeil atticlics to a i-ailw n receipt 
because it Is a s}iiiboI to Iht, goods Now li\ tin, Liw founded 
upon the gtiioial custom of iinuhuitsot »U I'uiopiiu countius a 
hill of 1 idiiig is deemed 1 1 1 1 i s}m 1 > 1 of tin goi db to which it le 
1 itcs lie w ho IS in p isscssjon of tin? bill of 1 \ bug is lei mod to he 
10 p isscssion of the go ids tin nisi hes It is i ti< tioii, whuli owing to 
the imjiossibilit} of a piucliisoi oi IlihIdi stiking (he m istei of the 
ship win 11 111 high SI is ind nquiiiiig him to iltmii to las i i^dits 
foiMid iiini 01 ' il iiocept line among buikiis und imreh ants from tune 
iiniiienn II al md w is ucognisid as |v»rt of the law It is lotlas 
Ik ticui til it the hill of I uhiig owes its mi \ speei il qii ihUes But uji 
to lb 77 , 1 nghsli Com Is of ajipi nl iesolntil> lefiistd to lan guise am 
otlni dociuiiciit oC title iihitsoMi is hiMiig this speiiil qiinlitj, 
notwitlistaiulnig that fn tliict qwuteis f iemtuia the niei-chiuts 
of London wi le deilmu^ Ihu tin a tix ited dub wan ini' w ii-elnm-e 
ceitilu iti s and siiml u doiumtuts as siinh Istfthi tp"d' and special 
jlilKs insisted on gniii^ \«nliets in itciidinie with this 
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(See Beiijimin on SaJe^ 2ntJ Etiition G77) tlic FactoriActl'K 

all documents of title to goo<Is wei-e .ipjwrentir p'lt on tpo. c* 
^ equ^litr tutli lulls of Indni" fir a«t *.t<Jppi/e lu tmn'it 
ccmed, tbongli it is iloobtfnl ho« fii the Icjn'-Hture li''» reullf 
ceedediii mteHeimg mth the position of the bill of iidin;: 
onh sj-mhol of goods i\hi1e in tnniit (See Scmtton Bills of Lai-"’ 
p 357} Bnt this Act Ins nerer been applied to India anldbi 
been held br Sii Chirle^ Seitveaiit in the ci«e of t» / -B 
Jlanmandoff (I L R XIV Bom 57) tint Raihvav reoeipt* m 
are not aimbols of the goods Xo authontv can bo prcdace 
jnstifr mr holding tint Rithsar leceipts haie m tliL* o tmtij 
ceivcdlegal reeognitionas symbols of the goods to which 
3fr TcLcliaiid Ins howerer offered to prodace eiidenc® 
binbei-s and merchants to «hon tbit Rsiluas' iTceipts are in “ 
trented as ieprr«cnting the goods I hare considered it annerc-^ 
to heir this evidence for the foUomng re^«on.« In the mee t 
G^I jP. i?ai/tfa>/ r Howmawdof, there was on actual findsrp If * 
Small Can«e Coart that the I'eceipts of the Riilwnv coccerc 
in 33ooibip considered ns representing the goods snd (i« entit 
last endorsee to debveiv The foim of I'cceipl in that cs'? 
the-o MOrd> “This nceipl mnst be piodueed bv the 

thegoo<ls mllnot be deln ered " Bnt in «pife of this findiP?® _ 
nnd of the emphatic declaration bv the Railwur, 

lefnsed to give in to tlieiUegcdcnstoroon the face of la'< ^ jijljre 

as alre-iily mentioned, the Coart*, id hce **r^*^*]^j jj j « • 

been overn helming evidence o! costom, 

were the onlv docuiiJcnt> of title tbit were m hiw 

goo*U Titer e\ tdenth regarded the qne-tion as ,xih 

one of local custom and thev left it to tbe leirv-lature o 

The question inrolretl in this case does “ot concern 

Dieirhants and baiihei-^, it concern® every person who 

to Karachi fromnnj pii-tofindii andit istothclmpcn''^^ ^ sillle 

and not to the Ian comts that appcil mu-t be mwli 

little less than ridicoloui^ for me,f!ifting here a' » B'- ^ j 

hold that nn loipoi't'iiit ihange m the bin »v,t. J<st 

been nocouiplished bi the action of » few wiend'crs o 

cantile comurnmt.i . 

IwiUnow cvn'«i«Ier the further points rai«c<l by ^ 

Ins njipbcitioo Jle coniciids, in the first plirt. r-'d’ ’ 

e«ee betwetn the jttHits and the conduct of the i*-** 

prnifj (if contmCt with tin. Dinh Before the o'“ 

Ruch prmtv w IS established it must find tint thi ■" 

deration of Ham itn Smsrli A Co riltA>>jni: their 
tract, dehmfth oLTved to ilt Jjiir /<» the BanV 

iu suit are couCtnied, there is no criJenci. oi"®!! 
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coiilil have such a fimliuf’ It lias leotipto^cil that the Bank s recjnest The Delhi 
to the Rail« ij" to attoin to them aimed too late for the Railway to and London 
accede to it, tl o goods had alieadj Lccn dtliveied All that the • 

Railway did was to cx] rtss then willingncfeb to do all in then power Secretary of 
to get the goods Inch fioui Gi dnm and Co and tlien to hand them 

totlieBauk But these sciiiccs wcicnot olliiel in fulfilment of the 

original conti-vct, hut witli a view tiicmed^ what the Bank alleged 
to be and the Railway appithendid might lie a breich of contract 

Nor does the conduct of defendants establish an estoppel Though 
Captain Fiecland did act foi sevcial dajs as if he lecogmsed the 
Bankers laght to call on the Railway to lecovei the goods fiom 
Ginham’s and give them delivery it is not xUc„td that the Manager 
of Bulk did 01 omitted to do anything m the Itelief tli it the Railwa\ 
were lesponsihle 

Lastly , Jfr Tekclnnd would ha\e his plaint so amended as to claim 
damages for mi«deliveiy , i c , he would liai e tl e suit treated as being 
in the alternative in tort IlaMiig ngaid to tlio fact that the Court 
refused to join Jlessre Donald Gnhim and Co as defendants be 
cause tlie suit M IS rot in tort it would he mipiopci to now allow an 
amendment such as asked But tlicie is clearlv uo cave in toit The 
Bank were never owners of the gocxls and the Railway nevei owed 
any duty to them otlicr than such as was included in the contract 
with Harnam Singh and Co, whatcici the lights tlie Bank had 
were rights transferred to them I y llaiinm Singh ind Co and were 
purely contnctual lights and the ohhgition of the Railway under 
the coiitnct was tl tii only ohhgition An nctun, wliicli in sulist nice 
depends upon a breach of contiact, cinnot 1 1 biought by any pere n 
not i puty to the contiicf citii th iigh it Ik pte ented in the f rm 
of an action foi toit If the Bank cann t piove tint j nviti of ton 
tl ict with the Railway w is conipkttly effcCtel they 1 a\e no gi-ound 
foi claiming relief (See H ua 1 \ SAc/A f \I\, L J C P 24), 
pp 254 255 Pollock on Torts 6th Fditiun 516 Detey onPirtiespp 
20 and 370 and Earl v I «65 cA (1905) 1 KB 253 p 2o6 

Itieimius only to di tingnish such t f the cases relied on by lli 
lekehandas nppeir to justify pIuiitifTs suit In Bristol and ITe^f 
ifEuglmilBinkCi ^ U, !la,d Rnlwan 2Q B 1691653 tlie plaint 
iffs were found tnlctlic owmrs « f the gooK they were also en 
doreecs undci hills t f lidnig and il o consignee to w honi the Rail, 
way had nn<hi-t®km t > gno diliMiy In tin case of Et yWon i 
Fillnlit i’l/icii/C XYII M R 532 the plnut £r<. were hell 
tohui i n lit if suitlniiii tleiwiii owinrs f tin gisnl it 
haying Incn r iit d that tl g Kltill »i i»i_ntd lo tlemwith 
tin inteiiti HI of 1 I sing the I rv I iti t ihun li loirr/yi O E 
Itiiltciij Q B I) 77G tl R iilw i\ Ct Is uc 1 tw vej iiate dehven 
oi-dtre foi tin Mint gool n 1 • »as hell tl it thii were e topped 
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The Delhi fiom clciijing thftt tlioio-weie two sep'xi'itc lots Tn Scto^> h j 
ly^ford, 19 Q B D 68, tlie clcfcmlants, wlio wcic -rr, 

V ' linrl WTonglj pirted with the possessmn of tlio got (R hut ne\or 
®f tliele*!^ lepfesenttd th'it tJie good*, were ‘'till in flieir pf> <• u 
India lield that tlicj were eslopprtl fiom tlen} iii_' tit it fliej M ^ 

Sion of the gO(Ml<5 as nijnin<.t the pHiiitiff's, wlm lnilpuii.li In 

then icprc^eiitation In Veift Htfji % Blinniwul Shiij h H 
21, Bom 287, it irns held tint the consignee of go 1" "I'’ I'* 
made spetific advance** against them, and heliltlie Riilini [I' 
had a better claim to the goods than n ciedifoi oi con^igimr who 
sought to attach them In Jethmal \ J3 S oiid C I lii /« y 

TBom L R, 260 , It was held tint the Railway wcie cdiipid fi-'" 
denying that the gooils appealing m thei*ccci]'t Ind I'ff 
hj them None of tho'<‘ iulmg> is an anthoiih foi contcnilin? t 
the ciroaraptanciR of the prepent case give plaintiffs a light p *ni 
I have now, I btlicse considered not onl^ every 
waxd in the plamt, but caory pica that has since hern ‘ 

Mr Tehchand as possibly establishing a right of suit ^ ^ I 

Till, receipts issued by tlie North ‘Wtstcin Bailiviy aie «' ^ 

only receipts Tbej ate not negotiable iiistnimcnts , t if' ^ 
sj mbols of the goods to wrhich they relate 'Wheu 

and Co borrowed monty against the goods and (lepositi 

they were thereby pledged and an etiuitable ntorfgagi 
created on the goods (See 6VtMM T I7rt/cAoir 

191, p 502) The Bank obtained a limited control ot 
delivery of the poods, a control, which bv timely 
Railway might have been strengtheTK d into comp ' 

But the Bank vMio not, by vntue of their 

the goods, oi by the assignment aiul endoiscniint o 

placed in inmicdiaic contiaclual iilifioas wit i j|ytl« 

and so enabled to sue on tht original coiilr ict cm ^ ^ 

receipts Ihcy obfainid no light of action on 

rights as they had -wtro meiely detached from le 

ti actual rights possessed by Harnam Singh an o 

become owners of the goods or pledgers oft c g (.ti\clv 

they put in po'ssession of the goods actually or cons 

I have made no di finite finding as to tlie rvistca'’i 3 d*" 

mortgage, as this js a matter which may be lu i ir 
Bank and other persona not parties to this flud {joi 

As I have found that the plaintifTs have no cause ^ 
the defendants I have no alternative but to di«niie« 

The Bint IS diRnnsstd PJamtilT will luar all eo 
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V iM' No 2”) 

Intlic Court of the District Judge, Nndin. 

■\rrNn Aiirvi N> 70 of 1000 
or STAir roR India in rouNrifi 

(DeFFMAXT), AriFIIAM, 

V 

RObTON ALI RTSVAS (Pimntipi), REBniMirvT 
I/rns nf Qoodi — Damage — li rrfen nf prntiig neglig'^iice 

Tlio phiiuiO sued the delendint fo« compentition fot the vilue 
of -i coiisiaiimont of fulo dimaged l*j hrt while m trai)>.t A 
dotioe ^1,1? RiTeii tor the phniliff the dcfciuUnt filled ti) proye 
tint the (KrinRo was not ranged through Ins iiechgence On npivnl 
li\ the defotidant theljowei l imt Jiidgmcm wa* confirmed 

Mr^r — PliiTih^l euei ioi danuigea loi of lute cr-nsignrA 
to the E B ^tate Railvay for cooTejence to Calcutta oq 17tli 
October 1^07 Ihe defence tins llmt the Tutc though ri cciicd in an 
upparentl) dr; condition must in lealify haie been damp as tho 
Tnte white in the RailiiM wngon and under conre^acce was 
damaged and iicarlj ill of it consumed the iieyt day b) fire, the 
rcauU of spoiitniie ms combnst on lhelo<A oi dnimge of goods 
delivered to a llailwa) Administintton t-, under Sectiou 70 Railu ii s 
Act, prtMO fade evidenct. of iiegligi.nco and the burden of pi-oof, 
then. fore, to dispiore iic^hgiiue lies on tho Adirimutratioii In this 
nee the Railway C»nupinj hare guen no evidence that their 
Ruifgcstion of Rponfaneojs combustion is anything more than a 
tliroiy and tbej have given no evidence of tho condition nf the 
iiagon at or about the time at which the Into wa> conveyed m it 
Tho evidence as to the condition of tho wagon is is to its condition 
Pome ten months aftei the occonence The evidence shows that 
the fire when discovered was at the top of the Tnti, and 1 think it is 
not an unfair inference that a spark from the engine must haic 
found its wu) into the wagon and att the Juti on Rn. Tlic 
condition of the Jute wlien taken chaigc of was, admittedlv, to nil 
appeamnee dry 

Under the t ircnmsfnnc* s the burden lay lienvilv on the d fendants 
to free theniselies from Ii il tlily (nr its loss 
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Tb( l)pt]ii fit'jii lit JM i/ifj <Jni IIhio mu (no Mfnniteli<l‘i In Sehn Inin^ 
JlankJjlO," ' 10 Q )] 1 > fig, tin’ lit ft mt infs, n Iio wt l^ Kliltljcri 

r hi'l {urliil niMi tilt {lo'.sp^.sidii tif tin g hU hit ai'ifr 

^ II f'JV •<< tifdl (lint f lie jfiKitl*. « t rc •'tjll in tlioir pn r ‘lot It 

I, luis }« If] fliftf n ( v|ri{t|H({ fifnii tit ri\ 1114 til it tliej ] 1 1 jo' fi' 

' " Mini of till* g'otiiK n*< fltrunst (tn pInntilTr., mIio ]i k] piiiil 1 1 1 m 
tliiir u jiti s(ntn!ji)n In 1\?ft lUrji \ ]{}iirui>nJ Shrtjm},} 1 R 

21, IJoni 2S7, it WHS lulil tlt«t fito trifKi^'not. tf gni I iilin fal 
Jiiuili KjipLifK niluimiM Agnifixt (In m, nml licl'l tlie Rniluaj icceipl 
linil fi lirtli I tlftitti |o tticgtHHfs tlmii ft nitditii 01 timugiin 
to iitfich tlioiii III J thiiinl \ B V iiiul C I 
.1 Dorn L R . 2G0, it >wis !» M <I,it tin Kinlwn) luu t 4 (pi<iifiom 
tit it tin in tlitiitiij’t Ini I le/i I'wrfl 

1m till In I^niH of (liw in nutlitinli ftn Cntifentlm^ 

tin ein onihtfttirt s of llio |>r« '•« nl c*»«i givi jOaintifTs ft M^lit of sn't 
1 Jiri>onoi\, I hilioftc, con‘-i»loi t il not od 1.\ cicr^ pliapull^ 
ftvnul in till’ J*1 unt but t\fry jili > that lias sinci Iiccn I’l 

Jlr Ti kcluind ft); )>AK<>iItI^ tut ibliHlxng ft right Pf suit rosnOip 
Tilt rtipipth bj till Xoilb Wiatirn I{ftil«ft> tviorciciptsflu 

onl^ r<<ti[itK 7 l»p^ fttc not nigotiablt jii»trnmcftts, 

itibolN of tilt gooiK to uliicli llip^ ulftlc A\litn iratnftti Siog 
ftiicl Co borriMfciI mom j agivipst Hingooil't auJ ihiiositid thfrNie'F * 
Mrrc tlicub 5 jilulgoil ami an iqi'ilftblf nioit/ugc 
created on fill' goods (Si 0 CAmm V Jh/pifip T’lM^loim ^ C>,bR 
(91. v 502) lliP Bank obtained ft limited control orcr 
dtlireij of tlio goods, a control, mIjicIj br fimel/ ® 

Jlniliiftj iniglit liavc boon stringtlicned into 
But till Bmkmtcnot, bj miIho of tlicn- specihc 
tliu goods, or b^ tlio ftFMgmiKutftnd cmloii-enunt 
jilftced m loimediftti coiitiartuft! iilvtmns ivitli 1 1 ? ^ 
and so enabled to sne on tlio ouguiftl ci ntract ^ 

lOctiptR llicy obtained no iiglit of action otbeii'i'*^ 
rights as tlie^ bad tvoro nierelj detached from the 
tt actual rights possessed bjr Harnain Singli and Co 
become oirners of tho goods or pledgers of the goo ^ 
they put in pOBsesRjon of the goods actually or constru i 
I have made no defimtt finding as to the esisfence of jJp 

mortgage, as this is a matter •nhicU may be m litigation 
Bank and other porsonR not parties to this suit 

Cl nf r''tion aff“ 0 ^ 

As I have found that the plaintiffs hftre no pans 
the clefoadanta I have no alteinatire but to dismiss t le 
The suit IS dismissed Plaintiff will hear oil tjo'ts 
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C.Ko No 2.') 

Inllic Court of the District Jinlj^c, Nadin. 

AipF\L N 70 of KiOO 

srrniTiRy or ^o^? inpia ix rorxrrf; 

IDcFIMAM), AllFflAM, 

1) 

RObTOX AM RTSVAS (Piai\tipi), Rlbi ispr\r 
TiO^snfOood^ — Damage i y I r^—B wien fj>r i g »egltg'’iiee IQny 

Tlie phiiitiSf Riled tli® ilflondmt foi componBition foi tlic v'lhie 
oC V coiisijfnmo il of lute d^migcd tire while in triusit A 
(lettee wts citen tor the pluntill i5 the defendant filled topioyc 
tint the liannge i\a« not caused tliioiigh Ins iie"tn;eiice On npiioal 
hi the defemliTU rliel.owei < iirt Jiidgmem « w conln mcil 

Ttfi in\r — Plaintiff sued foi damtiges foi lots of Into conBiKiiril 
to the E 11 ^tatc Raiheav f< r conye^nnee to Calcutta on 17tli 
Oetober 1'’07 1 he defence Teas (hut the lute though riceiicd m nii 

iipparently dr\ condition must in leality haie been damp as tlio 
TiUe lyhilc in the Ratlwai wag.n and under conyerance oraa 
damaged and ncirlj ill of it oneumed the nett day by tire, tho 
rCbuU of BponCfttio Ills combnstion The lose ot damigeof gooda 
dclnertd to a Railway Adtninisti'ation ii under Scctiuu 7 'j, R ulwai >» 

Act, pen (It facie evidenci of negligence and ihe harden of proof, 
tlurtfort, to dispioye iie^hgtucelics on tho Administritioii In this 
ease the Railway Lompany hayo gixen no evidence that then 
suggestion of spontaneois eombuslion is anything more than a 
theoiy and they have given no evidence of the condition of tho 
wagon at or about the time at tvliich the Tate was conveyed m it 
Tlu eiidcnce as to the condition of tho wagon is as to its condition 
some ten months nftei the occunence The evidence shows that 
the fire when discorered was at the top of the Tnt. , and I think it is 
not an unfair infcicnic that a spark from the engine must base 
fiiiiiid its way into the wagon and set the Jiito on fin. Ihe 
condition of the .lute when taken chargt ot w a«, mlmittedly, to all 
iippeamnce dry 

Under the circnnistanci s the burden lay heavily on the defendanls 
to free theiiiselves from liability fir its loss 
145 
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Thp Delhi fiDin «1( ii\ nip' tit'll fim hc|iii itc lot*: In Sc/o» loi 5 

I'’ Q ^Iffuitl.iito mIimmit? 

r liiul jurtttl mill lli< |k*ss« <. si«iii of tin gi xl- 1 it 

'f 1”‘ *1'** "f'U still m tlior pfiR e ‘K’I’ 

In lift IMIS lit 111 tlmt t)ui Mill finitn (1 m iii« tli it ll ci 1 id fo 'fs 

— • sum of tin P '1 iiiK us n^inst tin iliititilTs wlin In 1 jiifcli'cl'i 

tluir 11 ]iit soul ition III I'^i JItiji \ It/ inn il Shnj'al I L R 
21, Horn 287, it iviis lulil tint tlic (onst/iuo i f go Is \ilo ha! 
iiintle fijiet-ifn fiiKuntf* n^iiiist tlitin, nnti lirM tlie Rnilmi iicept* 
Imil a 1 ( tin iliiim to tlio gimiK tlmii a tmlik r rn con't^uor irlo 
soiiglit to itt ipli till m III J thni il \ Ji It ""f C I 

.1 Horn L R , 2G0, u m n lul.l lli it tin nmlwn^ wcit t'i PP ^ 
dnijm.' Ill'll till g« mU n|>|i< miii; in tin ittctil I il 
111 tlnm Jioiii of llios^ iiiliiigs IS lit fiiillioiiti fti cinifodinj t '' 
tin ciitamstanfisof till iiris»nlcn« givi phintifts ft nglit c( s" 

I liftioiioM, I Inline, conftitliud not onl^ eicr/ 

Maul in tin. pi «nt Imlocr) plifttlial Ims einci been 

Mr TtVcliiind fts j OK»ihlj iptnlilislnng ft nglitofPHil To Biim ^ 

Tilt ncoiiitb issiitd l)\ Hh Korlli t stun Kail" ft' * jrt 

onl} ucu| tR llu^ ftu not mgotmldt lu^tniTncafB, 

pj inbols of tlu gooilrt to mIiicIi tlioj uHtr l^lnn H'lin'ini k 

ftnil Co borroMfd mom j 'igainst tliogooiln ftud 

ilici Mcio tlicubj jdeilgcd and an ('qintablo iiioitgigo ^dCi 

created on tlip poods (Sio tf/mM T i?iW ir Irtw/lift"* 5 0i i 

m, p 502) Ihc BnnV obtained a limited iLe 

dtlneiy of thogoods ft conlioj, ailiicb bi tioiei' 

Uailnftj might hftip been strengthened comp e 

But tin B ink Mile not, ly M«tm of tlioir j.pr ipl* 

tlui gotxlh 01 h^ tlu ftSKignnierit and tniloi-semen* ^ p.vlTiar 
plactd 111 imiiiedilte contrvrlnal ulftlions >'» , jj^pj [j 

and so tnabkd to sue on tbo original cintract en f ^ 
rcctipte They obtuimd no iiplit of action o 
rights fts they had -wero meicly detached frotf not 

tiactunl rights possessed by Harnnm Singh an e 
become owners of the goods or pledgers of the 
they put in possession of the goods actually qaitublo 

I have made no dtfimte finding as to the between t^o 

mortgage, as this is a matter nhich may he lO itiga 
Bank and other persons not parties to this suit again'* 

As I have found thit the plaintiffs have no cause 
the defendants I have no alternative but to dismiss 
The suit 13 diBinis^ed Plaintiff Mail hear i>ll cos 
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C.i^'O No 2.) 

Intho Court of tlic District Judge, Nndin. 

AfnM y Ai(^\i No 70 of 1*100 
'?rCRITATlY or STATL TOR INDIA TN rDDNOrii 
(Deffndant), AviFfUNr, 


ROSTON ALI niSVAS (PtviKTiPr), RisryNPiNT 
TiOia fl/ Ooodf — Dauiage tyfrc-^lSi rden r>f pr/tniiy neglid‘'>ice 

Die plnmtiir sited tli“ defeudint foi cftmpr-ne ition lot tlio ynloe 
of 1 consisnmeit of Tiito damaged lij fire while m tniK ( A 
(Iperpo \\'is RiTco for the plauiUlt is the defendant failed to jiroTC 
tint the damage nns not ennsed through his neghgeiicc On npiiril 
hf tlio defend lilt, the Lowei t onit Judgment nns cnnhimed 

MrsT ~-?laiTihK sued ten d%ynttgee tor Was of ln\e crmsigned 
to the E B State Raihrar frr cooTeynoce to Calcolta no I7th 
Ortober 1*107 i he defence was that the T«te though recenctl in nn 
iipparentlj drj condition, niiiEt in lealitjr hnieheen damp ne the 
Tute while in the Raihiai wagon and under conrejance was 
damaged and nearly ill of it consume I the nest day h) hre, tlio 
rceult of spontanous conibitslion The loss oi damigeof goods 
delnered to a Mailwaj Administiation i-, under Section 7h, Raihrais 
Act, prtiin facte evidence of iiegligcnco and the burden of pi-oof, 
therefore, to diBptove iio^ligtme lies on tho Adminibtratioii In this 
rase the Railway Lnmpanj have gisen no evidence that then 
suggestion of spontaneous combustion le anything more than a 
theoiy and they have given no evidence of Iho condition of the 
vtagnn at err nWol ibe tame at •nV»acY» tW InVn was mnTeyci* in it 
Tht evidence as to the condition of tho wagon i» ns to its condition 
some ten months aflet the occun-eocc The evidence shows that 
the fire when discovered was at the top of the Tut , and I thiiiV. it is 
not an nnfnir inference that a spark from the engine must have 
found its wa^ loto the wagon and Bit the Jute on fire Tlio 
condition of the Jute when taken charge of was, ailmittedlv, to all 
ap]rearance drj 

tinder the tircnmstances the harden lay heavily on the dofendants 
to free thetuselvcR from li i1 ilitj for its loss 
1 IS 
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tJio ovidenco I acfrco witli tho JInnsif that they hiTe 
India**^ untlrely failed to do po The appeal is dismissed with eoEt» 

Roatoii Ah i*’ cro»R appeal as to the freight having been dedoefed 

Blava-*. from the damages and tlio balance only decreed to the plaintiff 
' ^ho plaintiff in liis jdaint deducted the freight from the amount of 

his claim I do not think that tlit fact of his having been grmted 
a slightly smaller sum as damages than he actnally claimed 11 » 
FufUeionf ginuml for giving him nllonance which he did notongi 
nally claim Tlie cioss appeal is dismi««cd hnt without cnets 


Case No. 26 . 


In tho High Court of Judicature at Bombay 

OUDINAItT ORIGINAL CIVIL JURISDICTION 
Si IT No 449 OF 3909 • 
LAKHfCHAND RAMCHAND and anotosb, 

V. 

Tun 0 I p Railway company, defendakts 

1911 Rotfiytiy Company, tiabihli/ of— Damage to cotton raused h 
6. the Company fotcnrrfs Mr 

Xnitian naUratjeAel. IX o/ }SOO,Sccti07it 72, 7 i^~Carr^en Act 
of 1865. Section <*—I„di,m Contract Act, IX of 1872. Scetm 151 
Tile second plaintiff deJiAcied to the defendant Company SO 
full pressed cotton for convevmco to Bombay and 4ehTerytot“« 
plaintiff. They were despatched by a Goods tram duly lo"* 
covered wagon On omvil at Viramgaum Station, the wagon «« 
to bo on fire and it was detached and put on a siding Endeavours 
made to get the cotton ont of tho wagon and exfmgnish the 
out on09 bales m the wagon only 17 were left m a damaged coii ^ 
while the remaining bales were dcatroyod They were transhipr^^^j. 
another wagon and sent to Bombay Hie plaintiffs 
delivery and sued the defendant Company for the price of 
entrusted to them for carnage 'Jhepuit was dismissed on 
that tlio defendant Company established that they m 
consignment took as much care of it as a man of 
would, under similar circumstances, take of bia own goo s o 
bulk, quality and value and the damage could not haveheeuca 
their negligence 


• For lodgment fn appeal, see anf« page 2P7 
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JuDGiiENT PER ROBEETSON J — The plaiiitiffb m this caso sue to Lakhichand 
recover from the defeudants the sani of Rs 10 48S 8 0, being the ^^rachand 
market price on the 17th of April 1900 of 90 bales of cotton, which G I r 
weie delivered to the defendant Kailnay Compay foi delivery from — 
Jlalkapui to Bombay on the 3rd of March 1909 They say in the 
plaint that the defendants were unable to deliver the said bales 
of cotton aid that they nltimately were informed by tbe defeudants 
that the said bales had been destroyed by fire at Varangaou They 
state m para S of the plaint that they have no knowledge as to 
whether the said 90 bales were really destroyed by fire , but they 
charge the defendants that, if tbe said cotton bales were destroyed 
by fire, the said destraction mast bare been due to tbe negligence of 
the servants and agents of the Company and to some act of default 
oi carelessness on the part of some of sneU servants of the Company 
Bui their mam contention is as stated m the last part of para 5 of 
tbe pfaint that tbe defendants were bound to deliver the 90 bales 
of cotton in Bombay in tbe condition in which they weru cutrnsted 
to them and that lu default of thier doing so they were liable to 
make good tho value of the bales to tbe plaintiS 
Ihe defendants lo t1 eii nritten statement say that 87 of the 
bales arrived in Bombay m a damaged conditiou and that the 
plamtiffs lefubed to take dtUvery of them Ihey deny that there 
was any negligence on the pait of themselves iind their survauts or 
agents in lespeot of the 90 bales of cotton or that there was any 
default or carelessness on the paitof tboir servants , and that the 
lire by whi(.h tho bales n cro destroyed mnet have been occasioned 
by some cause which cauuot be attribnted to negligence, defanlt 
ur csreleesuess on tl eir part They sub'icquently dtny their 
liability as set out in para & of tl e plaint and eubmit that they 
have taken that amount of cart in respect of the said bales which is 
imposed upon them by law In a eopplLmenlary untten statement, 
tbey say that tbe 37 bales which arrived id Bombay ncro sold Oy 
public auction aud realized Rs 3 210 10 9 and that they are willing, 
to p ly to the plainliffs such part of the said sum as may ho found 
due to tbe plaintiffs Ihu 90 bales of cotton belougiiig to tho 
plaintifTs ncro placed in a wagon along nitli another consignment 
of 19 bales of cotton belonging to auotl er consignor It was found 
impossible to distingoish to which cooeignortbe 37 bales or any of 
them belonged, as the marks had been obliterated w) en the bales 
arrived in Bombay, and the defendants were therefore unable to 
determine what portion of K» 3,210 10 9 belonged to the j lamtiffs 
and what portion bclougtd to the owner of tho other 19 bales 

At the outset of the caso Mr Binning, who appeared for the 
defeudants, admitted that tho onnsof showing that the defendants 
had performed their duty nndcr Section 151 of tho Contract Act 
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] &VI ioUa> J 
Pimdut iJ 

0. 1 r Jly 


Ifiy on liini l)jo i<)fiQe tlj{5 onii'i of wIiicL la) on tlie defendmlB 
was nB to damagpa I piopose to deal with thcgDeBlionofdsn'^o * 
after having diBpoeolof thi main qaeslions in theta?e The ouas 
irfiicfi vifts accepted by Mr Uiatiing, ho dilinod flb bem" thatwWh 
re((uircd {iiw to eliOw that tlie defendants hid fatea as muchesrt 
of the Kooils as a n»nn of oidtuaiy prudence wonld take of lis o«d 
goods ffe wa«i ItimBclf unable to say on what principle the o 'i* 
was thrown upon lum, bnt be considered that the decided cases weie 
fill ctcai on the point that it was O'-clcss to contend otlere 
Jjef n-o cajhiig hie uvidence ho staled that 1 e proposed to ehnw * ^ 
tfiu pooda had, thronghont the tinio that tlioy had heeu in ihsf* 
eron of tho Couipany^ been looked after l» them wiili ah 
find at tho conelosion of Hit case ht contended that the evi enc® c 
Hit rtcoitl showed that that naS au 


On the (ithei fiaiitl, Atr I on iidt"» conti-nd(.d tl at tlie otms 


tinown upon the delet'danls in a case of tins charcicter c 
traced through tho hibtor) of Iho 1 nplish comrooD ^ . 

nnd tJiat the fcgislation in India on the subject 

rule until the pusio/ of tho last Jlnilway Act ftlUha 

wiifi to add additional « tceplions to thoso ovailabe “ 
earner under the combion law He contended * 
earner under the common law of I npland s»as 
ami that he could onl) escape Iiom his habiUty y e loff 
loss or destruction of the goods bad been cause ei i 
act of God, or 111 othii words by nii uuavoidah t 
the King’s tuemie'', oi (3) bi tho inherent dc ec s 
goods Of ainmsls carried llcang^eBled that l Q c Wr 




Sool.on II, otilj- ifhcvccl tl c c.iiii-r Irom lii« lt“< 


fo a Lortain defiuito cutcnt as set out in Section 


to a Lurimn uemiivu ««- ••• . q^ctoH® 

in tho same way Act III of 1665 th® Ci^rnera net f 

loltcved carrier from Jiabilitj for the ocphgence tafjct 

tlieir servant le mng the oominon law hab» i y V^r,, m f ^ ^ 
He pointed out that the dcoiBion of bir iliohae fig 

3 Bom 109. to the effect that the Iw of . t 2 ,aiic« 

. _ . .... 1 i._ nr.iVlSlOUB ^ ^ o 


bad been disse.Ated from by tho High Court of 

10 C lie 16G, and that tho view of the Calcutta 

been adopted bj the Pwvy Council m the case i 


Flotilla Conianj r Piiguanlas in I b B 1 filler point^'^ 
case being ropoilod in )8 Ji>d App 1^^ 
that tbc Hallways Act, Act JV of 1879, Section ^ e 


mat, luc Jiauways .Ac», ACk ,1 * «» rt{eLa"'' . i 

61,08 winch were lutcrmediate httwccn Section o ^ ’ 

ami Section 76 of the present id, and ho {^ich f 

tuauy of the uxprefcstons contained m tho ta^® fttri'-C 
to allude roearding the qnns thrown upon t e c 
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pspHuiecl by tlic fa^t that Gamer s liability wasre^ irded as icniain | nkl itl mi 1 
Id}' intact eicept is rnoditied by the Le^islntnie ^ untluid 

Hoiieier that may be, it a|.pe\rb to me cleii tbit uiuler rhe G I 1’ Uy 
1 resent Act, Section 7^, snb clanet. (3) the common law of Liiglaiid 
and tljL Carrieis Act of 1865 can have no bearing whaterer npon 
tin, respon'^ibiliti of the Rxilway Company, because that ■section 
ptovides in so many noida that nothing m the common lau of 
Liigland oi in the Carriere Act 1865, regarding the responsibility 
of common carrieis i\ith lespect to the carnage of animals oi goods 
shall affect the responsibility as m this section defined of a Rinln ly 
Admmiatiation I do not think therefore that auy good puii> 0 SL 
Mould be seried in referring at any lenartli to an\ of the tailnr 
Indian cases that were cited to me regarding tho onus thrown upon 
the earner But coming to the later decisions, the two chuHy robed 
upon by the defendsnts were the (1) case ot Aanlu Jtam ' 2/e 
Inthan ihllani liaihcaj Co» pain/ repotted in I L H 22 Allib 
at p ige SGI In that case, as lu tins biles of cotton were loaded on 
a tram foi oouveyance bj the Railway and were bumf in traubit 
riie two Lovicr Couits decided in fivorof the Railway Coinj'any, 
butonapjeal to tho High Court, Bwnirt and Aikmsn jj leverbid 
the Hecteioti o! the Lewet C^aits sod held the liaiJnn) CVmpsMy 
liable on tho ground chiefly that tho Lower Courts bad based tlaii 
decision on an entirely erroneous view as to tho onus That suit 
w iB decided in the year 1900 under the preeent Indian Railways Act, 

Act IX of 1800 In their Judgment, they say By Section 72 of 
the Railways Act, tlic re%ponsibility of a Railway Administra* 
tion for the loss or destruction of goods delivered to it to 
ho carried by railway la subject to the other iiovinons of 
tho Act, that of a bailee undci Seclioui 151 1 2 aud iGl of 
Ibo Indian Contract Act” TLe% ihen proceed to avj that tlio 
passigcs quutcd fi iiii the learned Judges Judgment (that is the 
Judgiueut of tbo Coiiit below) sIh w that Ik oitilin kid llieiniiut 
ant pioviRionb of SeotKU 7(i winch casts u >t on tin phiiiitifl but 
on the Railway Coinpmy tl i burdtn of establiUnng tin ciicum* 
st uicis M Inch, undir Sictn>usl5l and lo2 of the Indian Conti act Act ' 
would tvoiieiati tin bitht from liability WithgieaJ Bubniiftsion 
to till learned Judgis win dtiidid that case I am un ibli to taki 
tills view of the Section Section 7t» of the Indian HiilwavsAct 
niLicly j lovuks that in any suit agati st a Railwai Adminiatnitioii 
fiu compiiifeation for loss, distinction or detirioritiou if animals or 
good', ikhvcrtd to a U nlw n Administrition fi r nina^re bv raiU 
wft\ , it shall not l)i in IIS '- 11 \ foi tin {duntiff to pi-ove bow the 1< ss, 
distinction oi dutcru iiition w \s caused This i f i.iiir«i m so iiiani 
woriU, iihcveb tlu* plamtifi:* of the iKCi.6',ity to pi-oii Low tbo loss 
uccuittd But it doib nut imjio u uny liability ujnju thecarrur 
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Lakhicb»nd Tho next aud more imporlant case is that reported in I L R 24 
llftmohand Calo at page 7feG It is troo that tins case is earlier in date than 
G I P Rj tlio iMlahabad dooision aad>\as governed bj tlio provisions notef 
— - tho Railway b Act of I8DO, but bj tbo Carriers Act III of I860 Bnt 

tho principles laid down b^ thotr Lordships of the Pnvy Conncilm 
deciding tho caso are no doubt of the greatest importsnco in consider 
ing how this case ought to bo decided The trial onginal!/ took 
placu before Mr Justico Sale, who held that tlie defendants ha 
discharged tho onus coat upon them hj law bj- shomng that there 
was no negligonco on thoir part The circumstances of that case 
wore US follows Jutoin drums to the number of 431 was dehveie^ 
by the jdamtifl to tho defendant Companj for carnage from 
Slierajgungo to Calcutta Tho goods w ere delivered for carnage on 
board a 0at at Sliernjgungc and it arrived in Calcutta in due conr 
and was anchored off Piinccp’s Ghat Daring the nigMt e ^ 
nnd tho flat 111 which it was stoiod wcroentiiely destroy f 
Mr Justice Sar decided tl c jioinl eiitirelj on the cTidence w “ 
ho hold had satisfied him that tlaio liad been no neghgeoc® 
ever on tho part of tho dofeodants But this view did 
itsolf to tho Court of Appeal at Calcutta, and tho 

Framcis Macllan, in his Judgment at page 813, says — * 

arises whctlior the umo occuiToiico of the fire arising as 
must ho taken to Lnvo nnseu, fioni some cause within ^ ® ^ 

wi B undoi tho luanageuiont and control of the defen an s^ 
seivants, is, an thoabscnco of explanation by the defen “ 
OTidenco of neghgeuco So far os the cases cited 
there is no very express authonty upon the point 
cusses such anthontics as were availoble and at pag® 

“ In all cases the amount of care to be taken must ha 
to the degree of risk likely to be mn ’ On discussing ^gfgndsnh 
he found affirmatively that it was very clear that g^glintia 
had been negligent not only m allowing the jnte to ca 
having failed to have at hand proper and effective p ^ ^ 

extinguish the fire when it had taken place and he 
that the ineffective condition of the gjjg irhick 

extinguishing tho fire satisfied him that those precau ^gfecd 

ordinarily prudent man would adopt were not takeu j£r 

ant’s servants, nnd this be held amounted to gtli S« 

Justice Magpiierson says at page 819 — “Thee gyidence 

tion of tho Carriers Act is to mako the loss of the g 

1 .. The . 

negligence which tho earner mast atsplace carrier®'^^' 

required to give any evidence of negligence, aud^ pre0C®P^‘°® 
account for the loss m such a way as to gst rid 0 
of negligence arising from it ” 
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Section 9 of the Camera Act ib m the follOTring terms — ' In anj- Lathichand 
snit brought against a common earner for the loss damage or non Batnehanc] 
delivery of the goods entrnsted to him for carnage it shall not he q j p Rj. 

necessnry for the plaintiff to prove that such loss damage oi non 

delivery was owing to the negligence or cnmiiial act of the earner 
his servants, or agents ’ It wiH be noticed that tlieso words are 
extremely eimilai to those of Section 76 of the Railway Act which 
governs this case But the ohservatione, which I have alreadj made 
regarding the decision of the Allahabad High Court nliere they 
deal with Section 7b of the Railway Act, apply equally to Section 9 
of the Gamers Act 

This case went on appeal to the Privy Goonoi], and the report of 
their decision is to he found in I Ii R 26 Calc page 398, and L R 
26 Ind App page 1 Before their Lordships of the Privy Conncil, 
the Respondents were not called npon to reply, and from the dates 
given in the margin of the report in 26 Ind App it la clear that the 
argnments were heard and judgment delivered at one sitting The 
view taken hy their Lordships of the Privy Conncil was that no case 
had been shown to alter the Judgment prononneed by the High 
Court of Calcutta in Appeal But great reliance was placed by Ur 
Lowndes upon certain observations of Lord Ifoms as to the onus 
that was thrown upon the carrier At page 401 of the Calcutta 
report, he is reported as having said — A fire took place and it is 
the eommon case that it does not arise from spontaneous combos* 
tion It therefore, ma<t have arisen from some cause either external 
to the or internal in the flat If it occurred from a fire within, it 
would appear that the onus is not discharged by the defendints, 
because they had the control of the flat If the fire took place inside, 
they must have done something or other, or something must have 
happened on vessel inside of the flat, which led to t1 e fire ’’ Then 
after discussing the improbability of the fire having been caused by 
any outside agency, he proceeds at pTt,e 402 to say — “ 1 herefore it 
appears that the fire mnithave originated from some cause inside 
If the ennse was iDsidci ns has been said, the ouns is not discharged, 
bocanse the whole of the fiat was under the control and managemeDt 
and care of the defendants It m utged, therefore, that these 
words go to show that lu the opinion of the Privy Council it was 
necessary for the defendants to piore what the cause of the fire was 
and that it was not caused by their negligence If the decision had 
stopped there, this contention would hare greater force, I ut in fact 
the Judgment proceeds to discR«B the evidence and to find that lo 
fact the defendants were guilty of what in the opinion of their Lord* 
shijs was very distinct and positive mgligence and I cannot help 
thinking that the olcervationa of Ixird Horns, to which 1 have 
referred, must bo taken ns stnctly limited to the circurestances of 
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InVfiichstid that particular eafic» anil tliat ji wji'* not intcmleil to lay down any 
U-vmchftiil BHcli geiiPtal proj osition as is contemleil tor bj tl e phintiffs Had 
0 I, I’. Ity, that been intended, it is to the last dc^'ire unlikely that it iioaM 
*■“ not ban been elearl) stated in ii ciiKidcied Jalgment In tlw 
rejiort inOtCab 7SG of the licatitiy' befoio tlie Calcutta Hij! 
Com t a iiQto 18 appLiided of the decision of Sir C f'ti r PinrrriM aii3 
hifitiODK Pin iT unci MaCinirvis m tbe case of Geilrnl Gocher Ti’H 
Ctiw; rny N lluert Shavi Xaiiffolton C/yiipaii)/ That was a ca'f 
nliore damage bad bciii caused to a cafj'o of tea by rcasoo of 
j'roTindin^' of tlio flat upon wliic.1i it bad bcc n afored The case ws 
governed bj tin; Carnerb \ct, mid m the coarse of hia Judgment bir 
CjMrr pATitrnvM says (page 701 ) — “It is nO doubt the ca'® ^ 
by Section G of tbe Cntriers Act» the loss is evidence of neg 
as ngamet ibe earner, bnt wbrro, as is tbc case here 
bnve placed all tlie enclencoon Tcbiob fbei rclr before tbe 
IS for tbe Court to say ni>on that evidenre wbetberor ao 
was caused by the negjigcnei nf fbe earners oi 
And at page 701, the coaolo«ioii of tbo Jodgnjent 
ran, I tlimk, be no donht that if tbe bnidm bsd bee^ 
plaintifF to prove negligence, ther wpnbl, npcc nsrisi 

faded to disclinrge it and ns nil tbe evidfucr on u ^ 
lol} IS tieforo ns I tlnnb that, as nothing 
dnno which nis ineonsisteol tvith dne cure and sVil 
tton of negligence le rebutted, and the deferdant® we 


have tiio action dismieecd ” 

This f^nestion of onus has been discussed ni virion ^ ^ 

whieli, altliongli none of tbeoi are preciselv *j onr^i^ 

light npon the method in which nil cases of t ns ^ 71 ®'*' 

ipproifhed In the ease of J'ficjent i Sniid.li ‘ ^rri^c by 
Div at page -1-21 which is lh« case of a common fjij tbeesrf'®' 
ifolbsh L J says at page 4+1 — “ It is not cceffot thf 

to piove that it was absolntely impossible rlasonih/fi 
loss, bnt that It IS antHcient to prore tint by n 
tion under the circninstances could it have merr /*l^ 

TrW/m-.Ncase, L B 4Q B . 093 it ^ «-hcb 

of a loll of zinc tliiongh the roof of the station P i fste *’ 
being 1 ppaired was no evidence of negligence, or a 
did not estabbsb negligence on the pait of the {if fdl "S 

Put in JTearnej/’s case L B 6Q B y'lQ, it wa® b® i 
of a buck out of an aichway built by the ^ of 
which they were bonnd to maintain w as eri 
Again in Scotl \ T nd n Dorl t/mryio' jI, 3 S'lr ^ud 

‘‘^0, where certain bags of engni fell ont of a war ^ ^pjory 
tbe plaintiff it was held that wheiethc thing cWo^ 
under the management of the defendants an 
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would not liappen in tlio ordinary conrso if proper care was need, Lakbichand 
the happening of the accident was in itself reasonable evidence of Ramchand 
want of care G I P Rj 

It, therefore, appear'^ to mo that it is not necessary to Beet foi any 
particular piinciple of Ki\ under winch ot in consequetce of which 
the onus is thrown in cases of tliiB kii d on the bailee No donbt it 
would be possible to imagine circumstani es, where on the pleadings 
themselves the facts disclosed might be such as to throw the onus 
m the first case on tho plaintiff but in such a case as this, wheie 
goods admittedly in proper conditt me arc delivered to a carrier and 
either do not arrive at all at their destination or ariive id an 
eitremely damaged condition, it is only teasocahic that the carrier, 
who has had them in hiu charge, should be ciUcd upon in tho first 
instance to show that he has fiilfilltd (he obligation imposed npon 
him to exercise in the cuiriagc of theni that degree of prndence, 
which can he reasonably expected of him It would be obviously, 
contrary to all natural sense of justice if a carnei was to be allowed 
to say “It 10 Iruo that the goods were delivered to mo in good 
condition bat lam unable to deliver them to yon But I decline 
to compensate you for their to«s onlees you establish against me that 
they were lost owing t) my tiegligencr On the other band it 
appears to me that no decision goes tho hngth of saying that in all 
cases where tho exact cause of tbo loss le unknown the carrier is 
necessarily liable for (he lo^s lie trueiule appeurs to me to be 
that the pioof of the 1 ss or iii] ny i idinniily establ sues a sufficient 
primo facie c ise again t a bailee to put Imn on his defence lias, 
whou chattels are delivered to a bailee in good condition and aro 
returned in a damaged stiifi, or not rutuined at all, the law will 
ordinarily presume i egligenco to have bc«n tho cause and cast upon 
the bailee the barlcn of showing that the 1 as did not occiii through 
hts negligence, ot, if he <s unahle to do this ifli matively thnt it least 
he exercised a degree of caic Aniriciint to rebut tht pri sumption of 
negligence 

Mr Lowndes suggested that there were tin ce views which might 
bo taVeo of the liability of a bailee under each circunivtanees os those 
of the pie ent case First that the bailee was bound to prove the 
cause of the loss affirraativcU and that he stated to be his conten 
tion I have alreadv said that 1 do not consider that this contention 
IS borne out by the nuthontics Sroondlv, he contended that the 
defendants must at least prove that it was impossible that the 
fire could be caused by Ihcir negligence and thirdh that the 
defendants must pioii tint in all inutteis cmcerning a thing bailed 
to them tlic\ had taken ica'ii ibK c nc 1 have considerable doubt 
whethei tlui'Cisaiiv leal difrniun bctwiin tiu sec< nd and third of 
these pro) ositions Such dilTi retn e n« thin is seems to me to depend 
140 
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XaU icliand upon t)io ii^e 0? the %\ord “ impo^aiWo" in lie second proposition It 
Itamciionl for “ mipo’^siblo ’ isrfit] “ jiaproiaMe/ jtappear8tometbattIietT'’o 
G 1 P II7 propositions are rcalljr identic^] The second proposition as ikstatiiB 
involviB *Iie proof hj- tho defcndaiits of «in nniTersal negatire and » 
sucli A caso fis this pneh proof n I lahe it absolutely impossible 
Tor the retiBOiiB I have Already gireo, I do not tbinl. that eitbnml 
these three flllc*~iAtive propoaitionB is the correct one, bat that tie 
true rnlo is to ho found in some sneh proposition as thalU^^® 
nlrcadf set on* 

It mnaina now to consuler how the rule as I have stated it is to be 
applied to tins case 

The defendants liarc laid tlioir case verj fully before tie Couit 
Tliiy liftvt called With ono ojrccption, with which I shall dialW« 
on, practically orerybody 111 their employ, who tonld throw any hg 
upon till, question as to whether they had acted prudently 
carnage of these goods, and ilr Ijowndca m his address to lbs 
said that, 1/ the first tiro of hi« propositions were not accepte y 
Court then it was for him to show under the circuttskanct®® 
caso whtro and how tho defendants failed in their duty To » 
siiggostions tiiat ho made in ^ 

le known id the course of the case as the hiddi theory T ^ 

IS shortly that tho canco of tho fire may hare been dne ^ 
lossQess of tin. Company s servants dnnng the loading of t * 

It woold be convenient here to set out shortly th® 
cotton while m tho cofttody of the defendant Hallway ^ 

On tho drd of Mnrch lOTO Iho 2o>l plsmlia ffshTored t" Ih” 
Hallway at Knlkapiir DO bales of fully pressed cottoo yj/j 

to Bombay and tlicro deliver to their agents the first P witl 

cotton was ucighedand loaded at the loading platform "prin 
] 9 other folly pressed cotton hales belonging to another w 
wagon ITo l^iGiG, at some time hekwpen 5 and 7 r p]Qje(jsD‘l 
eveniDg "ft hen the lo iding was fmiBbed tho doore wer 
sealed according to the nsnal practice After the sea 
nns shunted into the siding op to the dead end 

Tha wagon was attached the fiert dav March ^th to 
Goods Tram and left HaTkapar &t 1 50 p w arrive _ 
at 2 53 p u leaving again at 2 55 r m H 

about this wagon up to Boilwod, indeed the Engine 
says hia attention was drawn to tins wngou by it 

reminded him of a hand at Ciihbage, that he lean *=. 
his hind behind lijs }>ack and noticeil no excessive ^ ^ 

5 vehicles and an laclmc Bvake were added to * v^cosimg 
tram — 1564*' from having beonne^t to th® Engine 
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Oo Appro-icliing V-iraa^wQ smoke w«vs noticed coming out of the LaVhicliand 
Wagon, whicli was immediately detachod and put iii the S TTp 
sidmg Eudcavouib ^\ere made to get the cottou, whii’h was foand G I P K 7 
to be on fare, out of the wagon lud to estinguish it T^e&e cffoits 
Were not attended with any great measure of success and in the end 
out of the 109 bales only 37 wero left m a very damaged condition 
These weie subsequently placed on another wagon and forwarded to 
Bombay, where they arrived on ilarch 24th The plaintiffs having 
refnsed to take delivery of them they were sold by public auction on 
Jane Idth 1910, and fetched Rs 3,210 10 9 
To return now to the enggcstion that the fire ma} hav e been 
caused by caielessness during loading 
In dealing with this particular point, it mnst be remembered that 
if my view ot the law is correct I have not to decide ajo or no 
whether the cause of the accident was due to the carelegsncfrs of the 
Railway Company s servants .n loading the rvagop , thirc js abfo 
lately no evidence that they were eithei careless or negligent But 
what I have to see is whether the Company took reasonable precau 
tions against their servants boiug careless or negligent that is to 
sa}, to see whether the Company in this particular respect behaved 
with prndence I have to see whether tho Company took as much 
care of tho goods as a mao of ordinary prudence would, under 
Similar circamstances, take of his own goo Is of the same bulk, 
quality and value as the goods bailed 
As regards all suggcstione that have been made as to rossible 
negligence or carelessness or failure of the Company to perform their 
dnt^, it IS necessary to bear to mind certain general considerations 
The amount of cotton carried by tho Raiiwar Coinpanj overj 
season is vciy Hige indeed averaging over 5O00UO0 cwis j si 
annum during the last 4. years, bnogiog lu tho gioss rc\enui, of 
something oicracrore of Rupees to the Company an f I take it 
that tho prudence i\bich thej are bound to exerci‘-e towards that 
cotton generally is the prudence which nould be esiicisid b} a 
TtjastrtitiW'o raT.w io plwe Uw.t wtWn an tha mnekat, fas 

which it 18 destined at a co-.t which would tnable him to make a 
reasonable profit on it If this cotton is regarded ns a particular 
consignment separately as to which there was a spicial obligation 
njon the Company to excrct'>o special caro, a different sines of 
considerations would arise lJut probabl) the consignors of tin, 
cotton woull tlicmselvis be the first to objcit if smb eliboratc 
precautions wore taken against fire as would render it impossible 
to rarr^ tbo cotton at such a prict ns woul I enable it 1 1 be 
put on tl 0 market at a ria«onablo profit For instaiici 1 is quite 
clear that it is possibk that if a liii,h olhur an I a uumoir o: highly 
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paid ofilcials were st&tiotii d at Mftlkapnr and if the hamals einpbrei 
an wagOQs were all speciallj sele'^ted and paid ver/ 

<3 I P By ^vagea, and Bubjectod to a very much greater and more shill^'l 
^ » supervision tlie posaibthiios of their care) e'sj^y ectting fire to toe 

cotton ivoul 1 bo greatly reduced, but m that case it 
neecsBarj for tho Raihray ConJpan^ to charge an altogettsr 
proliihitiro rate for carrgiug the cotton Ihe precuutioos tfcereloj'fl 
the flailway Coinpan> are bound to taVe must be precaution® 
reasonable under tbo circuiustances of tbo case 

Applying tlut t«>8t it appears to me that they have done all 
can to prevent carclcssuras in smoking and nse of lights dimes tli? 
handling of cittoa while loading They have watchmoa 
dtttv it IB to beou the wntcU diy and night They ^ 

^faster uhoso duty it is, alien ho is not engaged iviHi passecgw 

to enporrisQ the loading and unloi ling of tho wngoos at b'S sti 
Ihcy have a Fuiemau whoso sole duty it la to snpervise 
Tluir Unles and U-tfUlatioiiR prohibit amokiDg on tbe ® 
platform All the wilhC'Scs wbo Jiave been called tb* 

Master, the F Monun and the Ifamals allaiy that soiokiUa w ^ 
allowed and does not take place It appears fortber 
Ilagbunatlu who acted as the carting aci-nt of the j gjj- 

present during tho loading of those bales If there ha ff 

carelessness actnolly at tho time of loidiog, there « 
suppose that he would not bare been called to prove i 
had been liaintual carelessness in the loading of f/ of 

have been tbo propel person to gite evidence lor t le^P^ pg^gfin 
BQoh carelessness This Ilaglmualli is described by glshoo 

VisbwauatU as being a person who takes goods 
aud delivers them to the consignees and he also no o ^ 
sending go ids to the station He got the Kadway ^ j 
the Station "Master on behalf of tho plamtiBs tkere 

see, tlurefore, on that state of ovidenoe hoW I (It 

any reasonable precaution which had hetu jvhen I*' 

Compiiiy It IS true the Station Master made a j j pot 

said that there is no written inle against smohiug ^ a 

think that really prejadicvs the Company s case oo tt® 

would appe ir fiom that that the inle was so we ^tten h/ 
fact that it was contained in a book had ,n 

Station llaster At any i ate, there is no doubt t a 

and the receipt of that book had actually been ^ ^ not 
writing by the Station Master In this 

BigniGeance that questions were put to the < 3 ^/rndftol* I** 

which clearly show that two hamals whom * 2 gy Vi«h^ 
iiiten led to call had given loformation lo t ® il 

Bath soys — “ I know that Krishna Yessu an “ 
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of whom was a mnco\clam of llic liatnils, came with us to Bombay, Lafchjcbaurl 
bat I do not ktijw whore tho\ arc now " In bis cross examination Ramchand 
this que^tlo^ wis pat to him, “ If Uic hamals say that the wagon (j j p 

was cleaned with •.and, are you piepaicd to deny it ” His answer 

was “I cannot say it was not as I do not reiuomber ” And a little 
farther on a question was put “ Is it not the fact that the bottom 
of this wag 111 was wet with oil before it was loaded ? ' A — ‘1 cannot 
say that ' Q — “ If the hamals say it waa wet with oil, can you deny 
it P ’ A — ‘ Why not ’ ‘If they '•ay so I say they aie tolling an 
untruth ” It is ohrions from those questions that the information 
on which the cross examination was based must have been obtained 
from these hamils themsclvts It was evideatij the intention 
of the defendants to call them They disappeaied They gave 
information to tlie plaintiffs, and they weie not called by the 
plaintiffa I cannot help dialling the mftienco that tliey litre not 
prepared in any nay to support tl»e plaintiffs case, or if I do not go 
a-, far as that, at any rate, it is clcai tint the defendants intended 
to call them, and that tilt itspoiisibility foi tlnir not being cilled 
and then tTidence not being non bcfoie the Court cannot bo laid on 
then sliouldtrs, but slioiild rallui be laid on the slioulileis of the 
plaiutiflR On the 11 lioU, then tore I set no re I'-on to suppo<>o that 
there MAS any negligenct. on the pait of tlic defend ints in taking 
precaution against fires bong caused by smol ing oi ii&iiig lights 
caieleshly by the seivant-s ol tin Conipun it Malkapni Ihe 
suggestion that it iias ciroh not to put a uuticu upon tlie 
platform foi bidding binoking docs not commend itncU to me In all 
probability the ham its, loi Mho<>( lionelit tins notice Mas Rnggn-tid 
to have heca put lip, Moul 1 not be able to icid it Am to tbe out 
Bidcrs, thciG 18 only a flint biiggc'vtion that outsidcis did go to the 
loading platform, and thiu is ciidincc that mIu-Ii tiny did go they 
M ere turned out 

The sime considcritioiib npjdy to the suggestion that tlic liie 
Mas caused by matches used by the cikIus getting in thi u,,Ji the 
cotton It IB, of couKC, quite possible tb it a Miatcli did get in, hut 
1 caTincpl any-ftV.eiv iii tW cress. ii'MEni-naViou "it T»ny TcaponsiWe 
ofTicci any biiggistion that tliric litre any possible me ins hi iiluch 
tbe Company could si cute nbsoInU immunity fnaii this danger 

Thi next point iiliich iiiis made ii ns tliiit tins tue mi^bt baie 
been caused by fiulioii tbit is, by tbe fiiction of tbe inn lands 
loin d the Inks citliir igaiiist nnotlur band on inotLerbile, ir 
ag unst the bide or ik Ol ot the 11 igon 1 lUking n urkh to bt emitted 
iiliicb Sit liio to the baits if cotti n lud ko ciu'cd the damage 
It nppiars, to im if this iius tin lium « f tin tin is ii imii po«-iLli 
hail been, that it iioukl be uufni to tiu Comjani to laid them 
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^'^amc^aod rcspottsibilitj for tying bales of cotton by iron 

^ or htrel bandK is ivith tlio consignor, and it lias not been suggested 
0 I I Ry tint it would bo possible so to loul cotton bales in a wagon that all 
tbo cliuncee of friction against caoli other or against the sides would 
bo eliminated Here, I use tbeword ‘possible,’ or “ impossible, 
m the souse that tbo expense of taking sueb preoantions would 
apparentlj be altogether probibitirc If every bale of cotton was 
loaded in a svagon so an to bo separated by dunnage from its 
neighbour, or fiom the side, roof or flooi of the wagon and stored 
BO that it could not be moved, tlio time occnpied by loading would 
be very excessive and the cost would necessarily have to be very 
greatly increased At any rale, so far as the possibilities of loading 
cotton so as to pie\ent friction is concerned, the evidence is all one 
avay, and no evidence was called by the plaintiffs to rebut the 
evidence of the defendants on tbal point. It was not suggested 
that any such prccantions were taken on any other Railways 


The next suggestion that waemnde was that this fire 
bioti caused by a spark fiom tho engiiio, either from the 
from the ash jian As to that Iho cvidenct. is very voliitt«no« 
tbo matter was argued out m giot detoil It was suggests 
that the type of wagon in use for tho carnage of 
defective lliis cotton was loaded in wagon lBG4b desen 
Hr Boll ns being % covered wagon of the type ^ 

which 18 cntiri.ly constructed of iron or steel and the 
corrugated iron Ex J3 is a model of a portion of the 
hoAT it IB attached to tho side of the wagon, and this shOAVS 
corrugation of the iron root left a bole betAveen it and the top 
Bide of tho wagon of a EUperficieo of about an inch and a a 
It 18 through these boles that it is suggested that the spar 
have entered The resjionsible Officials of the Coiapany 
cularly rctei to Mr Bell, Mr Sarjint and Mr Rumboll '' 
that they considcied this particular type of wagon ^jjgcea 


proof It IB obvious 


j. in one cense , ^ 

left betAveen tho conngated iron and the top of the « 

AAagoa AAcre amply large enough to admit spaiks 
numbers, but it aa as contended that the oa erhangmg ;r3S 

pievenled then getting in and that such draogW ^j^^ards 

through these oiifices ivaa a draught outwards and jorner 

Elaborate experiments were mode and spoken to by ^ 
to shoAv that this was so Bnt the general 0 f ^ 

AAagons satisfied me that they are used not only by pottnD, 
Railway hut by the other Railways in India for 
and the statistics, which were colled for by tb® ® < 5 , 

AAhich were embodied in a Bominaiy prepared by 


this cannot be so 


, of til® 
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bho^^ tLit the number of fires occamng in tlic cise of cotton goods Lnkhiplond 

in wagons of this description is ronghlj in propmtion to the chard 

number of fires m the case of cotton ciiiicil in Tihnt aic called round c I P Ry 

top wagons 'Ibat IS to say, there aie 6,872 conngated non roofed 

•nagons of this particular type in use on the G I P Eaihray and 

some 2,5S2 of the round top aiagone , and the proportion of fires in 

the case of each type of wagon is jnst about 4 to 1 in the case of 

wagons belonging to the G I P Railway and of 25 to 20 in the case 

of all wagons running over the G I P line There is, however, no 

evidence to show what the pioportion is between corrugated and 

round topped wagons belonging to other lines running over the 

G I P line No evidence was culled bj the plaintiffb to show 

that these wagons did not possess the practical protection fiom 

sparks that was claimed by the authontiee called on behalf of the 

Railway On the other hand, the Railway witnesses wcie all 

agreed that the ventilalioa afforded by the opening in the 

corrugation was a distinct advantage although in some wagons of a 

later ty pc these corrugations have almost entirely been filled up 

That was done, they said, because the new wagons were made 

broader than the old wagons and the amount of the roof left 

projecting was not eaflicient to enable (he roof lo be bound firmly 

to the top of the wagon without the use of a steel band inside which 

steel band almost entirely closed these orifices There is no donbt 

that this part of the case presents considerable difficulty because 

though the expert evidence called on the part of the Company 

certainly shows that those best entitled to an opinion considered 

that these wagons are practically spaik proof it is imposbible to 

disregard the fact that there are these numerous openings, 

amounting to 120 m all, from which spiiks might find flicir w vy 

into the wagon Butin tJio absence of any evidence on the other 

side, I find it impossible to hold that the use of the wagon of tins 

kind, which had been m om; for a great number of vears on the 

G I P and on other lines in India was an act of imprudence 

on. the part of the Railway No in'-tanco has been pioved of any 

spark actually having got into these wagons from these onfices 

The round top wagon contains none of them and yet as appeared 

in the evidence the number of fires occurring in the round top 

wagons 18 at least approaimately proportiouatelv the same os m 

the comigated iron roofed wagons No suggestion was made that 

am other typo of wagon eould be adopted which would more 

cffoctivch jm If nt fires fiom sparka than the round loppotl waci n 

Then again thirc sums to le no itaMU hi douhtm^* that the 
means uct.d to prt\eut sparkb from the Bni^ine aie the most 
cflicimt known at pre'cut, and it is not suggested, so far as 1 know. 
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liowevcr llmt 

cortnin e-aa h j *l'r danger fiom eparts a 
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ii/iW7, J 7 ? f * ' causes fmni pm njitj of a rarticnliir 
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inr"i .ci,,i cnmcrtion tbal uj, to non the Rail™ 

' 7 , ' '’■‘'"‘"fpa.tnf ronpon olion praal»«J 

JT" hn.. 80 tut the. 

nn\ m TiUlU coBieiued in prcrentitij these fires if ty 

r^von M. (,n cinlio,. tl,e> conJd do so 

IP 1 ^'* of tlie wu^on, I consider tins i 6 only relmnf »' 

ttif TTrs .I?** ‘luensMon on Kpontnoeous coffllushoa m 

““I'l''"!' Mill T;,jD;iose lodeaWith llmKa 
tatiMfiB /a'* ^ ^ topic Cut before to the qiicstloa of spjs 

n[ 1 dit.> 1 i J'l^iposfi to dciil Tiitli the ftrguocnts that ise« 

ftSBiiiT,* ^ **'*■ P^'iintifrs on another point, namely, that 

he J dpfeudanU were not liable foi having caneedtSe 

li'vvmg talon the proper steps <o 

etrftnr. siiffiriont ftpnlnnccs at hsudt 

guif.il flift fire AsrcgauUti„ 3 point,Mr‘ UinmngBtictiuudy 
irrT I *, '‘J'*”' on a^ it a^t 
1 lenaut intlu plaint or made . /specific hoid of rhirg? bititi’t®^ 

o Ror. td that ,ri pi, ^ 5 of the plauil the pUmt.Cs do say <f a' 

8 ur lon o t e cotton bales meet ! avo been dne to the oesi'S'”'^ 
r., ^ nnd agents of the Companr I think those 

cien j wide to corer a cfaim based on a failnre of the Compiff 
to proTide adequate means for extingmshine Qre should any P«ir 
tn. defanlt on tbeir part At the same fi®" ^ 

must be remctabercd tlmt althon^h the -oords of the pUmt are 
enou h to cover tin, da.m thero u no reason to dnheliPve 
defendant, when they state they nere milled into .nppo»r^g th.t 
sue I c aim would be made . and thetp evidence m this rerf^ 
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o£ the Tory smallest class So far as the evidence goes, no other fire 
has ever occurred at Varangaon and the Eupplj of water appears to 
be of the scantiest 1 he ovidtnce sho^vs that the nearest well had 
watei in it only at a depth of 20 to 2o ft Ihe cross esamination of 
the defendant’s witnesses on this point to my mmd altogether failed 
to bring home to the Company any want of prudence in not having 
provided more elaborate appliances for putting oat fires than those 
actnally provided at Tarangaon Ihe entenogof it in Ex 31 as a 
watering station is obvioualy due to a mistake and I drew no 
adverse inference to the defendants from that mistake having been 
made 

It was suggested to a number of 'witnesses that there were certain 
chemical appliances for putting out fires which wonld have cost very 
little, and with which the station might have been supplied Abso 
lutely no evidence has been called to show that an} of these appli 
ances wonld have been suitable to soch a station as Varangaon, or 
that they ■would have been of the slightest assistance in putting out 
a fire such as occurred in this case 

Then it was suggested that there were a number of acts of negli- 
gence on the part of the Company s servants at the time of the fire 
One of these was the opening of tho door on the windward side It 
appears when the wagon was first put into the siding that the door 
on the south side, which was also the lee side was first opened On 
its being opened lolumes of smoko issued from the door and the 
Station ^fa3ter and those w ho were assisting faim found it impossible 
to get tho cotton out of tho w agon Accoi dingiy they very natm ally 
opened the door on ihe other side in order to see if they could push 
out the bales from that side ItTo doubt as soon as the door was 
opened and a through diaught was made the cotton, which was 
already Binouldemig very freely burst into flames but it has not 
been suggested that, if that door on the Ice side onlj had been open 
cd it would not have been possible to get the cotton out at all At 
any rate, I am not prepared to hold that there was anything un 
reasonable or careless or oven imprudent in the opening of the door 
on the windward side 

Then it was suggested that the wagon might, in the first instance, 
have been put near the well close to tho siding on the Doivn side 
That is a square well 3 ft 9 in across and at the best on that day 
could not be holding more than a few bnndred gallons of water at a 
depth of about 25 ft from the surface I am extremely doubtful 
whether, if the wagon had been placed a« near as po sible to that 
well, anj serious diffirLUco would have bien madt in the amount of 
cotton damage 1 bj the fire Be that as it moy the obnous thing 
to do when the wagon was discovered to be on firo was to detach it 
147 
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as eodq ivB possible (ind imsolate ti in r aiding The geitm?e{tie 
mc^ ad ivagon on tlio sidings on the IJonn Imc nould b'lvc involved ter/ 
O ^ P By, considernblo (lola^ ntid aomnirbai oomplicated th^ manituTres on tii* 
part of tl;e Station Master, n fiogo ohiof intent ptobably was to save 
tho rest of tlio tram from bemg^ damaged bj the fire in ibis partira 
Jar wagon, ond i\ bo wonld bo naturally auxioua to get it oat of the 
way at as early a moroent as possible 

If js next saggestcd that a boso and a pump might bare been sent 
for from Bhusaval Bnt it m ecrtainlj extremely dooWM vhethfr 
if it bad bef»n sent for, it noufd bare been of tbc Eltgbtest good 
wagon was eome 150 to 200 yards from tbe well and the wa*?! 
tho woJl n as, as 7 bare said, sooie 25 fctt below tbe surface bd I then 
was only very limited amount of watt r lo tbe well even atthaldfp’ 

It ivoald clearly Lave lorolred, according to the Station Master^ 
RbuBara!, tbe bending of pmeticalJy tbo whole o! the lio*e avs'l® ® 
Bliusaral la a very ^ * • 

station of its nppba 
senons effects, bad i 

must bo ndmittcd that the evidence of the Station Master at wan 
gaon and the Station Mastei at Bbosaral regerding the 
messages issued between these two stations is not ^ 
Sftlisfaclory Bnt, as 1 have said, this pojnt was 
present za tbo minds of thoee inreetigaiing malters notil a co®p^ 
tively recent date, and it la impossible to expect a clear reco t 
of the Miasl mesogee that puB^ed after the lapse of bo long ® 

I Bee no reason to doubt tho broad fact that tho gneation o 
tho pump from Bhusaval to Varangaon was considered and 
elasion wis come to that it woold he ase]e«i to do bo, and so i ^ 

I can jodga by the evidence that conclusion was pwfecty 
Then it was enggested that the burning wagon 
been seat on burning to Bbnsaval or to Bod wad Bot as to 
experts, who have been celled, Mr Sarjaot and Mr 
though their rcaaons did not altogether agree, were hot 'ju' 
that either of those couvaea would have been jgTr 

obvious that, once the windward door was opened the i 
occurred to anyone to send tbe bnraiDg wagon down is 
the possibility of ite being defcamed for a long time onlsi 
and of doing damage to anything it met with on the way 
derailed and caniing a Monk of the line or even of its 
engine 3 fchmi: that in the absence of some ^ jigS 

this would be A practical plan, I mnst accept the ststcniec 
officer of tbe Company such as Mr Rnwholl that 
hi8 eipiTieace would not have considered either o 
feaeible 
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It 16 Qot QeceBsaty to discnss shortly the question of Bpontaneons Lakhicha&d 
combustion and its bearing on this case It is put forward by the 
defendants as a possible cause of the fire, and as such I think it q i p. Ry, 

takes its place along with the number of other possible causes, which 

have been suggested and which go to dimmish the strength of the 
inference of negligence on the part of the defendants to bo drawn 
from the mere happening of the accident Regarding it from this 
point of new, I consider it of vCry little weight Although much 
evidence was given and a numbei of text books were referred to to 
show tbat cotton under certain favourable conditions will spontace* 
onsly Ignite, the broad fact remains tbat, m spite of the enormous 
quantity of cotton that is carried on ail the Railways in the world 
every jear, no anthenticateu east of spontaneous combustion in a 
pressed bate of cotton appeals to be known to any of the text writers 
or practical men who have to deal with the subject Hi Todd who 
was called as a witness by the plaintiffs and whose practical experi* 
ence in matters of cortou fares is pi-obably as great as that of any- 
body m Bombay, distinctly stated that in Ins opinion spontaneous 
Combustion in a pressed cotton bah was impossible The import- 
ance of that statement duos not he on its being made by au expert 
60 far as the chemical and phisical properties of cotton are concerned * 
bat it seems to me to be extremely important as showing tbat 
inBtanees of each Gres arc unknown to the very person most concern- 
ed to know of them if they in fact exieted And therefore, it 
appears to me that it ivonld be altogether woste of time tu examine 
in detail the scientiGc expert evidence oi thin j unt Lndouhtcdly, 
on the evidence as placed bctuic me ii is jiossible that this fare was 
evusedby spontaneous ignition of the cottou Uut that possibility 
appears to mo fo he puiely a theorclicil oin, not based on any 
actual oxpenenco and a poRnbihty the extent of which it is impossi- 
ble to gauge TlntiPtosn tbat on the evidt.ii(.c it would be out 
of the question for mt ii dcteimmt vhotltLr the chaiiLCs of this 
Gre having been caused by spont'inioui. combustion weie ii«. 1 to 100 
or 1 to a number closely approximating to inGnity On thu other 
hand Mr Lowndes, after having strenuoaxly ai,;Qcd that the whole 
question of spontaneous combustion was iirelevant nnd that ovidenco 
ns to it should not be admitted argued that if the faro had been 
caused hy spintaneous combustion the condition favourable to 
spontineous ignition had been brought about if at all, by tbi care- 
lessness and nogligLiice of the Railway Company The cousidera 

tinn, which hare led mo to the conclusion that this su .-tstion that 

the fire might have been can ed by -.p utanLOus c imbu-li n is one 
which IS of no uso to the defendants equally lei Is me to the con 
elusion th it It can be of ns littK service to the plaintiffs It would 
be, I think, absurd to hold the provisions made bi the defendant 
Company to pievcnt balls being stained with oil were insufficient 
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LalchSobaod 08 6000 as possible and insolatc it lu a siding The getting cftlj 
RamchAod n'agon on tlio siding on tho Do«'n line would have involved verj 
GIF Ey, coaetderablo delay and Romewbat complicated the manfeuvrpBoitttt 
' part of the Station Maslcp nli080 chief intent probably was to bite 
tho rest of the train from being damaged by the fire in this part ca 
lar wagon, and who would be naturally annons to get it oat of tbe 
way at as early a moment &% possible 

It 18 next suggested that a hose and a pump might have been Bfivt 
for from Bliniaval Bnt it la certninlv extremely doubtful wMber 
if it had been sent for, it would have been of the Blightest good 
wagon was some 150 to 200 yards from the well and thewahria 
the well n av, as 7 hare said, sonic 25 feit below the surficefinl 
was only rerj limited ainonnt of ivater in the well even attbatdep* 

It would clcarh hare involved according to the Station 
Bhusaval, the ecndiog of practically tho whole of the hcBi ^ * 
Bhugaval is a very large Goods btitjon, and sneha <lBnndatioo ® ^ ^ 
fitation of its iippliancce foi pnlling out fires might have ha verf 
eerione effects, had fire brohen out in the meantime at BhuBava 
mast be admitted that the evidence of the Station Master at 
gaon and the Station Mastei at BhoBaval 
tneemges lasaed between these two stations is not ^ ^ 
satisfactory But, os I hare eaid, this point was 
present jd the mmde of those inrestignting matters ontil a 
tirely recent date, and it is impossible to expect a clear 
of the notnal mesaagea that passed after the lapse of so lo®S ^ 

I lee no reason to douht the broad fact that the question o 
the pump from Bliueaval to Vamugaon was considered an 
olaeion was come fo that it woold be uscle-is to do so , an ^ ^ 

I can judge by the evidence that conclusion was perfect y 1 ® 

Then it was Buggested that the bumng wagon 
been sent on burning to BhnBaral or to Bodwad Bat a« o 
experts, wlo have been called, Mr Sarjant and cleat 

though their reaKooB did not altogether agree, w«a ot 

that either of those courses would hove been uirar 

obviouB that onct* the windward door was opened t 
occurred to anyone fo send the buraiag wagon down 0 , 


ruing , P^ius^-VB 

the possibility of its being det uned for a long tune on bi ® 


and of doing damige to anything it met with on 


... - — , 

derailed and cansjag a block of the line or even 01 - ^^^^5,50 

engine I think that m the absence of some . gfjiyt 
this would be a practical plan, I must accept the sta cm« 
officer of the Company anoh as Mr Rninboll ^ ® 
his experience would not have considered either 0 
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It 16 not necessary to diecnss sbortljr the question of spontaneous 
combustion and its beiring on this case It is put forward by the 
defendants as a possible cause of the fire, and as such I think it 
takes its place along with the number of other possible causes, ahich 
hare been suggested and which go to diminish the strength of the 
inference of negligence on the part of the defendants to be drawn 
from Ibe mere happening of the accident Regarding it from this 
point of view, I consider it of Tfiry little weight Although much 
endence was given and a numbei of text books were referred to to 
show that citton under cei tain favourable conditions will spontace 
ouslj Ignite, the broad fact remains that, in spite of the enormous 
qnantity of cotton that IS earned on all the Railways in the world 
every year, no authenticated case of spontaneous combustion m a 
pressed bale of cotton appeals to be known to any of tliL text writers 
or practical men who have to deal with tbe ealgect JIi Todd who 
was called as a witness by the plaintiffs and wiiose practical experi- 
ence in matters of cotton fares 18 probably as great as that of any 
body in Bombay, distinctly slated that m his opinio i spontansons 
Combustion in a pressed cotton bah was impossible The import- 
ance of that statement does not he on its being made by an expert 
so far as tbe chemical and plnsical properties of cotton aie concerned » 
bat it seems to me to be extremely important as sliowing that 
instaoees of sucli fires arc unknown to tbe very person most concern 
ed to know of them if they in fact existed And therefore, it 
appears to me that it wonld be altogether waste of t mo to examine 
in detail the (.cicntiiic expert cvidenct oi (Iiih joint Undoubtedly, 
on the evidence as placed bcloic me it is jioesible that tint fire was 
caused by spontaneoQ', igmtu ■> of the cotton But th it possibility 
appears to me to bo puicly a theyrcticil one not based on any 
actual oxpencnci and a possibility the extent of which it is impossi- 
ble to gauge Tint is to siv that on the ciidence it would be out 
of the question for lue to determine whothcr the eh knees of this 
firo having been caused by spontanvoa» combustion weie iis 1 to 100 
or 1 to a number closely approximating to inhnity On tho other 
hand Mr Lowndes, after liavtiig strenuously aiguod that tbe whole 
question of spontaneous combustion was iirelevaut and that evidence 
as to it should not be adimttel argued that if the fare had been 
caused by spjntaneoua combnstiOn tbe condition favourable to 
spontaneous ignition had been lironght about if at all, by the care- 
Icsaness ami ncgligei ce of the Railway Company The considera- 
tion, which have led me to the oonclnsion that this suggestion that 
the fire miglit have been caused by sp ntancous combasti m, is one 
which IS of no nso to the defendants equally leids me to the con- 
clusion tbit It can be of as little "service to the plaintiffs It would 
bo, I think, abmrd to hold the provisions made by the defendant 
Company to prevent bale*- being stained with oil were insufficient 


Lakbichand 

Ratacbaad 

V 

GIF. Ry. 
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Lakhichand and betrayed IncV of reasonable prudence in rehtion totbenskof 
EamcluDd epontaneouf. igintiot of Uu cotton «bcn as a mutter of fact the 
Q I P. Ry plaintiffs’ own iMtncss lays it down as beiug itopo Bible that spon 
taneous ignition of cotton in pressed bales can tale place stall 
The passages of Mr Todd’s evidence to v hicli I specially alls'll 
are as follows (page 371) — -“J claim to Inow wliat the ^ ^ 
spontaneous combustion aie from insuring very large qaan 
IVe do not insure against BpontaneOns combustiou In my 

epontancous combustion 18 impossible In cotton Thenfnrtl erca 
says in re examination “When I said spontaneous combuBtioa 

impossible in cotton I refer of cour'.e to fully presse 
* Beyond that qualification bo h 1 osvod no desire in 
further qualify hn extremely general answer m cro«s 
I am, tbcieforo, of opinion that I cannot possiUy bo ^ 
Railway Company have been gnilly of any ^ ^ jjj^e 

special precaution against an accident, which is nevef ® o ^ 
ever occurred before in Ibo history of the carnage o co 
therefore unnecessary for me to dibcuss the question ^ jjd 
under the circumstances attending the sumnions or ^ 
bttter interrogatories, which was taken out by t ® 
the attitude of the defendants assumed by them a gpoatanwa* 
the case, when no mention was made of the sobjec o jjj placed 
combustion, I ought oi not to have allow ed the evi 
before me Certainly, if I had known before the ey e g^cloded 
that it would lead to so little as it has done, I e 
It, but I felt at the time I was asked to 

was very unlikely to have any substautial weig so 

mg the case finally, it ought not to be exc u e , oem 

(and I may say that this consideration frequeu y 
the course of the case in deciding whether or no o ^ j 
that I was informed that this case was being rw j p ga 
and that a very large nnmboi of claims again® ^ ef 

Company would be determined oie way or ano ^uJd 

this suit, and accordingly on any occasion w °° it m or^®'’ 
have been tempted to exclude evidence I a cQybearui?®“ * 
every possible piece of evidence that coni a 
decision shonld be before the Court ^ jlifokit 

Before dealing with the last plase of the j^^btedly j 
to mention that, although the Railway J. ggg and «o 

their evidence before the Court with grea back *” 

conld discover witlont any attempt facts 

evidence that might have been be peihap® I ons 

yet in my opinion they made one mistake, J Bonner.® 

Ipparen^made one mistake, in not calhng ^ ,^port 

iiSe I wa.of opinion that this failore was of con 
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ance, bat on further consideration, ilthonRli I still think it regret Lakhichand 

aUa that he was uotcalled, I do not think any sciioubiy unfarouxa- 

ble inference ought to be drawn against the defendants on that Q I.p By 

ground The question hieh elicited the name of Mr Bonner was 

pat to Mr Sirjaut by the Court at the end of the day on the 16th 

January The answer is in these terms — “The person in the 

G I P. most capable of answering all questions ss to the frequency 

and causes of fires and who is in charge of the loutine branch m 

my office, IB Mr Bonner" That was at the very close ofthecaso 

of the defendants for Mr Sarjant was the last witness that thu 

defendants then proposed to call It was only in consequence of 

some observations which fell from the Conrt at the close of the 

hearing on the 16th of Jinuary that any fuithcr witness was called 

The witness who was cilled was Mr Rumholl, the Gciicinl Trafllc 

Iilanager, and it may well hive been thongUt that calling lum was 

at least equivalent to calling Mr Bonner and that any opinion that 

Mr Bonner would haiC on tnese points would necessarily be com 

niunicated to Mr Rumboll and could be spoken to by him Mr. 

BumboU was not cross examined as to Mr Oouner s knowledge on 
these points , and it 13 of courBe possible that all that Mi Sarjant 
meant was that he would be the person most converkant with tbo 
actual figures regarding the numbet of fires and the causes suggest* 
ed for thorn, matters of course which have been very fully plated 
bofore the Court by the other witnesses in the case 
This brings mo to the fiuni consideiatioos of the case nud lu 
pirtitulir to that p»n winch has t'aused me the greitest doubt und 
difficulty I have discu'^scd nud dealt with nil the suggestions of 
failure on the part of the dofeiidauts which were made by Mr 
Lowndes on behalf of the pHiutills and have held tb^t m my 
opinion none of the e suggestions are founded upon sufliciently 
strong grounds to enable me to hold nffiiihatiicly tbit thi defend- 
ants have been guilty of any Bpinfioact of caielessness nr neglect 
or in other w ords that they \ we not \ een i>hown in reference to any 
particular net to b we acted imprudently or f»ikd to act prudently 
But in bpsAn id in, Vim dinA Tcnormii coVion, hnudieci to 

them admittedly in good condition and in a ht md proper state for 
c image so far ns could In. judged by the ontwnrd appearance of the 
biles, wis when in their charge consatned by fire There are 
iiumero 16 cisea in which it has been held that the mere occurrence of 
lh«5 accidiut 11 in itself evideure of ntghgence , I hive nlrcidy m tbo 
curlier part of this Judgment lefcrred to sevtr-d of such ea'PS , and 
the point that I havt to dicidc hei t is not xnirily w Let her as regards 
any specific net there has been » fvilun. if dnti on thi pirt of the 
difendinfs, but whether they Late sufficiently met the pi-esamption 
which arises by the mere fact of thi fire having liken place while 
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Lakhiehaod tLo cotton was in ibeir cbiigu This to my mind is by far the cost 
Barncliand (lifficuU question niismg for decision in the cate It is 
G I P. By cannot bo decideil by the adoption of an} jiarticulai view regarding 
— *• any one poition of the evidence It mnst, therefore, be decided 

renoTV of tbo wliole of the evidence, from first to tlit lastjandlh'” 
to ask mjsdf rvhethur tho impiession made on my mind by the 
whole of tho tvidence, whether that for the plaintitfe or that for tbs 
defendants, la Ruflioient or not snfTicicnt to lead me to hold tliat tbs 
prcsnmption, which arises Against the defendant Company by lb# 
mere fact of the goods being burnt while in their possession, t#* 
been rebntted or not 

There are at least three possible explanations of the £re (I) 
it was due to carelessness or negligence on the part of the Comp'iDy 
(2) that it was duo to cardessnebs or negligence on the part of sois® 
person not in the Company’s serrice, ( 3 ) that it was due to 6®® 
cause cthci than (1) or (2) such as inevitable accident 
>ace or natural defect or some other unknown cause ^ j to 
uould bo unreasonable to hold that cither psfly 
provide 

After carefully going over the evidence again, with this ^ 
specially before me, I have come to tbo conolnsi n that the s 
Company have succeeded in rebutting the ynmafane presaiap 
that arises agauist them 

1 have been largely inQitenccd in coming to this coaclnston _ 
fact that, 80 fni as I can judge, the defondai ts I 

effort to place all the « videnco at their disposal before e ^ 
have already stated that I do not now attach the imp^ j 

at one time inclined to do on the failure to call Mr jjj 

accept the statement made by the defendants Counse 
Traill was in l^ngland at the date of the trial as indee 
that it was accepted by tlio plaintiffs Counsel Thong .^ygreiio^ 
documents which might have been more or less 
produced, there was nothing in the ^ 

production to load me foi a moment to suppose that uiaDy 

way being improperly kept back from the Court o ^ ^^,5 

of the records had been altered and irregularly kep j confi'l®’’* 

Bidering most carefully the criticisms of Mr Lonn es pfjijjsc#'® 

that they were not ‘ faked " m any way for the pjav hn^® 

though I think it possible that in one or tivo jjje r 

been corrected by the Railway servants to couc 
mistakes ^ p,iii 3 

I have endeavoured, rightly or wrongIVi to ‘^’*’^'**£^^,,,00 00 
all considerations of the possible consequences ° ® {l,e loco^ 
point either way. I have fonnd it the easier to do so 
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renience appears tn be abont equally balanced To bold in faronr of Lakhickand 
the earner mt^bt lodeed lead to careleB 8 nc »8 on bis part, bot if such ®anichand 
accidents became more than normally frequent, that fact would itself 6 1 P, R 7 
be strong evidence in support of the ordinary presumption arising ““ 
against him On the other hand, to hold the carrier liable m all 
oases, unless he is able to affirmatively prove the cause of the fire and 
that it n as not due to his negligence, might offer great temptations to 
nnscrnpulous cotisignors 

It IS common groniid that cotton is a commodity particularly 
liable to catch fire from causes which it is impossible to definitely 
ascertain and, although this consideration undoubtedly cuts both 
svaye, jet when 1 have once come to the conclusion, that so tar as it 
was possible to go, the defendants have established that they in the 
carriage of this cotton took as much care of it as a man of oidinary 
prndence would under similar circumstances take of his own goods 
of the same bulk, quality ani a line, then I tbink that this cousidera* 
tion tells in favoui of the defendants I have already pointed out 
the reasons why the Indian dtcieions quoted by Counsel do not afford 
much assistance on this part of the case and lodced it is purely a 
questiOQ of fact, and my couclueion must be based solely on tbe 
evidence Perhaps the English case most analogous to this is iaett' 

(Ml V Lmulon and Sr uth Western liatltcay Compuny L R 7 Exoh 
373, when Lord Dramwell boldly held that it was impossible that the 
injury could have been caused by the negligence of the Railway 
Company I am not prcpaicd to go so far in this case, aud I do not 
consider that It IS necessary astbeonue on tbe Railnny Company 
IB not the same 1 merely hold tl e presninptioo of negligence has 
been sufilaiently lebutted As this case will probably be carried 
farther, 1 think it desirable to lecord my views of the evidence 
adduced on the question of damages 

Tbe main dispute between tbe parlies is as to tbe date the market 
price on which should determine the value of the cotton 

The defendants say the 24th March is the pnper date, tbe 
plaintiffs say the 17th April The evidence shows that tho price of 
similar cotton ro«e between those dates from Rupees 213 to Rs 236 
There is no doubt tbnt the cotton arrived in Bombay on the 24th 
March and there is equally no doubt in my mind that had the cotton 
arrived in the ordinary course, the plaintiffs would in accordance 
with the regnlar practici followed have been at once informid of its 
arrival thioogb th<- Carting Agent Mnneherji M adilal But the 
cotton did not arrive in the ordinary conrsi, and therefore I do not 
think tho def iidunts can propeilv ask that tho infertnce that notice 
was given wliicli in ordinary cases would andunbtedly arise arises 10 
this case On the other hand the evidence of Lnxmondas Jugraj was 
to tho last degree unsatisfactory ilo pretended he had never heard 
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ItakRichand llunoherji Wadilnl, % firm that does almost tlic eaiiie buiiue'S of 
Ranichand cartmg cotton from the Colab-i Depot He admits that he intw 
Q I P. Ry. I’efoi’o the Ifith April (the daj tho defeiidaut's letter of the Ttb 
Apnl giving notice of the loss was actimll) received by tie plsmtifii) 
that the cotton had been burnt, but docs not inow how locg before 
or how he came to know it whether thiongh tlie maccadom whom be 
was constantly felling to enqnire whether the cotton bad arrnfd or 
■whether through gome one elee The conclusion I have arrived at is 
that tho plaintiffs knew pcrfectlj well that the cotton bad been 
bornt, within a very short time of its amval m Bombay bnt tbt 
they -woi-e not oSicmlly informed of it till tl ey received the letter of 
the l7th April from ihe Company Both parties appear to 
be to hlnme Tho plaintilTa for lying by on a rising rnarVet sa 
making no demniuf though they knew what had happened, 
nnfs in giving no ofRcmt notice of the loss nutd the 17tb 
Acting as a jofy I should have little heaitatiou m sphttio? 
difference and 6ziiig the rate at Bs 225 8 0 on the basis Iba 
rate on March 2-lth was Rb 213 and on April 17th Ks 238 lo* 
Supplemental written gtatement the defendants ndonl ^ ^ 
proceeds of damaged boles omonnted to Rs 3,210 10 9 aod expr ^ 
their willingneea to pay to the plaiiitills Boob part of tie sai ^ 
as may be foond to be doe to them Ab the marls on the , 

obliterated there is absoIoUly no rocaoB of ascertainn g boff , 

the 37 bales belonged to tbe other coneigoor, except that it 
be more than 19 of them If tlfo other consigoor I'***! **** ^ 

the Court, the matter would probably hare been settled 
ment to accept a earn proportionate to the number of ba es co ^ 
by each The Railway Company however bare not lo etp 
taken other steps to bnng the owner of the 19 j-jsidiifr 

Court Ibere 18 nothing before tbe Court to show that ^ 

of tbe 19 bales has made any claim or ever will ®i* 

Under these peoaliar circumstances the only po'Sib e or 
the whole sum should be paid to tbe plaintifis 
My findings on tbe issnes ne as follows ^ 

1 In tbe aflirmatiTe 


2 In tbe negative 

3 Xu the affirmative 

4 In the negative 

5 Not necessary 

6 The whole 

7, In the negative 

8 Decree for plaintiffs for Rs 3 210 

9 No finding 
10 No finding 

11. It Was a possible cause 
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Ca^c No 27 

In the Court ol the Agent to the Governor, 
Kathiawar. 

Apteal No 53 OP 1903 1904 

THE JIAN AGER, B G J P RT (DcFtvDAVT), Aneirwr 


THAKAR MULCHAND MADHAVJI, (PtAisTirf), Rivtonpeat 

Railicay Company, nglit of , to rei exgk good* oni coUeci undeieharget — 
Iaou — D elfnlion qf portion of eonttgnmeni—’Wkax/age 

This iras a suit for the recoTcrj ofthcT^lue of 1 > out of 215 bags of 
cotton «eeds detaioed bj the defendant Company for imderchnrgeB duo 
bj the phintiff on tlie whole consignment The Lower Court gave a 
decree for tho plamtiS On appeal, the Indginent of the Lower Court 
was reTersecl and it was held that the defendant ( ompasj was entitled to 
reweigh the consignment and collect the excess clnrge for theexccs« 
weight at the destination and to detain and soil the goods, if the under 
charge was not paid and credit the ealeprocecd** towards tlio undercliargo 
nnd the demurrage then due by tlio plaintilT 

This action was instituted br the plaintiff (pre'-ont Re'pondent) to 
recoier from tfap defend int Railway (represented here bj it« 
Manoger) the value of 1 1 bags of cotton Aceds estimated at 
Rs 62 5 6 together with interest at 6 ° ^ amoantiug to Rb 1 4 (> 
from 9 9 1^02 to the date of the suit 

The plaintiff, a resident of Dhrangadi i, has alleged that he on 
the 3rd September 1302 consigned from Dbarangam 215 bags of 
cotton seeds Of these 200 bagi. were on the bth September 1902 
delivered to him by tbe Station Jfa«ter of flbrangadra The re 
mainmg 15 bags were received by tbe latter on the follcrwing day, 
but detained by him until the plaintiff paid nu uiidircliarg** un 
lawfullv demanded by him The plaintiff then sent notices to the 
Station Master, the Traffic Superintendent and the Manegir but 
yet was imablo to recover the 15 bags He therefore filed the 
present suit to recover their value 

The defendant Rnilwaj has replied that the undeicharge was a 
perfectly lawful demand nnd tint as the plaintiff unlaw fully refused 
to settle the chum and take delivery, tli»* f ompanj afier dnly serving 
1*8 


loot 

Sept 8 
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ThAar “Mounl toKaiils'l!.'! ’’J’ “Mlion and ciediled lb»l 

f.on, I„„ and ,|,e demarra™ II, a a.. 


Thakai 

Jfntehond 

Madhavjj 


f '“•« "“‘1 found Cl) that Ih, ue..I.u( 
tto deftndanl R,1‘ ‘ 1 " (’) 

‘1-0 p,„.„l.,T ® 

P^yJDR t!je sail? nn»? L delivery of the 15 Lags ^nihcot 

not e®„T, ^nd„^^„nge(0 «.« He defendant Ba,1w»; 

'''•“fso.atn, and (S) awatdd lb. 


tin Jlana'.eX'nmil'l” apjoalcd The sroMdi of 

accordance n ilirkri r. * V''"” 

fnllr ,1. ™ " Ra,Wn/e Act which Jtescn-b.l 

L ™ potrere ,„ eaae, of th.a nature (2) The B.dw.j 1.™- 

hx ^ lUiljvar Receipt formytewnbiJ 

bi Goroi-OTOcuttoicweiphftnd - . t* . ^ ^ . 

tocntj acted le^Hj- witbin their 
foil freight clae ou S7l ,naoQ< 

enml^n P'^o'^^oae copresj50D(3eDcedidtIjecansig''« 

comp a.n ((„t u„ were damaged , allhongh eren « !' 

freight doe*^ f*ound lo taVo full delirerp oa paymeaf cf 

At the hearing Mr Ai* eu appeared for the Appellant and Mi 
S-enehond for the Respondent 
The following iseoie ai ise f.oia the pleadinge -(I) ffa. Ihi 
weight of the hags receucd at Dhran .adiji371 maondsaiulSI •««' 

f21 rf BO Woe ♦»,„ 11 ...J . o ifen 


- - iecm\ea at liliraoj-adiiia?! 

(«; rf 80, Was the llnihraj entitled to an/ uiidercharge ? (5) 
&y eatitled t » act lo thn wiy tFinf it did ? i^) f-* 


’was the Railway eatitled , ac 
plaifttiff entitled to any relief? 

I find (1) in the affirmatire, (2) an I (3) m the affinpatire (-i)'- 
tho negative ' 

The real ijaeshon at irboo appeals to me to hare been lost 
both by the Lower Conrt and the plaintiff The qcesfion is 
what the Cotton iveighed when jt left the elstion DharaBgsffl. 

what It weighed when It leached Dhrint-sdra Ha Ube claim 

^*^^5®** enchisin the case quoted 

page -87, the itnpoi tance attached by the Lower Coorfe to the 
in the Railway rece.pt ^onld hare leen pei-fecily joatif^dandaft^ 
carefal consideration I see i o reason to differ from the ^t^ws (b3 » 

on expressed Bat here there 13 noqaesti n of pilfenn? ba ' 

the goods weighed Xt is admitted by both sides that it ‘k 

ininy seSBOn and that If goods BDch as those lovolred 

get wet tboir weight incteaBee It » pioreorer cJsiraed by 
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plaintiff that these particulai goods did gi t wet and on that account r g J P. Ky 

weighed more That to my mind is the very reason why they 

should be ch uged more Their weight before they started does not jinldiand 

affect the question The point is whnt the weight was that the iladhaTji 

Railway had to carry This can only he properly ascertained at the 

end of the journey Pei haps this view will bo more clearly appreci* 

ated, if I state the conrei so case If the goods nad been shipped wet 

and had dried on the way, the Railway woald, as Mr Krssen has 

cohtendedand Mi NancJiaiid notde iied,haverefnnded theovercharge 

It IB therefore only fair that, when by reason of the absorption of 

moisture bj the goods tliey weigh more and consume more coal to 

transport, the Railway should be indemnidcd I do not therefore 

propose to discuss the evidence for it , all seems to me to point to 

the one conclusion The goods were dry to start with, they got wet 

and remaining in the station yard or godown dried again and when 

sold resamed then former weight Under these circumstances tho 

Railway Company was withia its rights to charge excess faro for tho 

excess weight of the damp goods I have shown this by a discnsstos 

of the equities of the case, hut as a matter of fact the rights of tho 

Railway are down in hlacL and white Clause C of the notice at the 

biok of the consignment note runs as follows —“That the Railway 

“ have the right of rcmcasnicment, reweighincut, recla«8ifi( ation and 

“ recalculation of rates terminals and other charges at the place of 

“destination and uf collecting bcfoie the goods are delirered any 

'* amount that may have been omitted or undercharged 

'Ml Naxihind lias <aid t othiiig to meet this Clause which, as it 
appeals to nio, is conclusive 

If the Railway Company ha\e the light under tins Clause to 
collect undercharges they have the right uiidet Section Go of the 
Railway Act to detain the consignee e goods if the undercharge is 
nut paid, and of course if delivery is rolnsed to charge demurrage 

Section runs as follows — “ (1) If anj person faila to pay on 
“demand made by or on behalf of a Riilwai Adminiiti ition any 
“rate tciiiiinal oi other chaigo dne frutn him m respect of anj 
“animals or good*, the Railway Admi«iit.tration may detain the whole 
“ or any of tho animals or goods, or, if they hare been removed from 
“ the Railway any other nnitnalsor goods of such person then being 
“ in or tiuri after coming into its possession * The Eah«cqaent sale 
of tho goods by the R ulwny was justified by the second Clause of 
tho eami Motion ‘(2) IVlicn aoi niiinftls or goods lia\e l<en 
“detained under Sub SLCtion (1) the R ulway \dministnition may 
“sell by public auction, in th cas of iHUishable good' at once and 
“in tho case of other goods oi of niiimaU on tlie expiration of at 
“ least fifteen days' notice of the inteuded auction, published in one 
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'' 'Lrr' 

‘bmpI, 1 » to the charge, and all expeoses of 

‘flft ^ **“^*®®* ’^***^ inclnding, m tbe’case of anoah 

the BXl^cmes of t&o feeding ^^tenng and te„dii.g tlor^of 

it has not beou cootoudcd that the ^eQUlrements of ttis aocticn 
hare nob been fulfiHed 


i bakar 
Miilclsaod 
ifadhaTji. 


J'or the abovo reiaons, I hold that the Railway CoiCjjatit a'.ts'f 
Btrjcllj' mthta theip nghu and that the plaintiC 13 entitled to no 


The Lower Court a 6nJing and decree is reversed Allcosts in bofJi 
Courts should be dofrajed the plaintiff 
Appeal ullotred 


Cdse Ko 28, 

In (he Court of the Agent to the GoverDOfi 
Kathiawar, 


Appral iVo I oi I90-> 1903 

'sHAH ITATHljmiAl MANEKOHAVU & Oo (PtvnTifi^) 

AppCi LAHT3 


laoa 

aaaary, 51 


1? 

1 the MARAG1.R., 'MORVl RAILWAY, ^ 

2 THE ItANAGBR B C J P RAILWAY ) 

■terminal charges Uvy of—Junsdiclian tff Courts— AwDiontif to 
cliarjre and demarragt 


The plaintiffs sued the defendant Compauics for rpcoverj of 
freight and demurrage on various goods booked hy tke pi*® ’ . , 

I'ltervala The Lowei Court found that the ohfttgea bad bcsfi jj 
Ifvied and dismissed the emt On appeal the Lower Court ^ 
wis confirmed and it was held that the Court had no 'x^ss 

the suit that the defciidanta were justified in rccoretui? 
charges and demurrage after deUvery and that the circular ^ ^ 

rates ohjected to hy thepluntiffa wcroJevieduaaanthortfcd w 
issued in time 


Original Cfaim, Rs 0 

In appeal Claim Re l&MOO 
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This action was lostitatcd by tbo plaintiffs to recover Rs 194i-10-0 sLah Nathn* 
alleged to have been levied by the B G J P. Railway Company ^ ^ 

and the ilorvi Railway Company as excess freight and demurrage ^ Qo 
on rarions goods sent by the plaintiffs at intervals between the 24th v 
October 1900 and the 5tb June 1901 ° 


The defendants pleaded that the Lower Coart had no Jnribdiction 
to near the case , that the plaintiffs not being the consignees except 
as regards the last consignment had no right to sue , that the freight 
charges and demurrage had been coirectly levied 

The Lower Cuuit found that the charges had been correctly levied 
and dismissed the suit 


Against this finding the plaintiffs have appealed and their grounds 
arc inter aha 

The rates levied were in excess of those sanctioned by Govornineut 
find conld nut be enforced without their sanction 

The circular by which the rates were levied were not duly 
published 

As the old rates were levied from the appellants at tho time of 
despatobmg the goods, they weie estopped fiom afterwards charg 
log higher rates 

Mr G’ldahchantf appeared for the Appellants and quoted ILR 
XYI.Bom 534 

Mr Ntssen appeared on behalf of both Railways aud relied on 
ILR, XV Bom , 537, 1 L R 13, Madi 211 , ILR XXIII Bom , 2J 

From the pleadings the following issues arise 

(1) Has this Court jurisdictton to bear the case 

(2) Was the oircuhir by winch the rates objected tu wer leiied 
authorized by law iiud if '^o wrbcthvr it was actually issued ns 
alleged by the defend mt lespoudcntb ' 

(3) Whether the defendant rc'ipondcnts were justified m recuier 
mg the excess charges after delivery ^ 

^4) Whether the defendant respondents were entitled to recover 
Rs 4 4 0 as demurrage ^ 

1 find (1) in the negative (2), (3) and (4) in the affirmative 

The first issue has nri«eu in a somewhat curious way The Lower 
Court framed a similar issue, but recorded no finding thereon for 
the reason that as it hn*< noted the defendants representative 
Mr waived his objection to the Court’s jurisdiction 

Mr Rissen has now slated in tins Conit that tins is iD<.orrect Ife 
never waived lus objection to the I«ower Court’s jurisdiction, but 
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JiFsioj^smiiinr as oAftRiEK'i of goods 


oooeraryhe pressed it, bnt thslss Ihcjuaje ol lie 
Ua,[iekch&ad Ooart made boiuo eoqniri^s itito the merits of tte carets 

A Co Ir Nissan, bein^» inexperienced IQ tfie manaRufiient of legal affan 
B Q J r matters to drift on until the preUraiaarjr enquiries asunmtd 

__ ^orm of a regular trial 1 tlimk. that ilr account most 

be flotopted 16 is ceitaiu that tht. Railwaj Companies, at an/rate 
ho ivpresonteJ, ironld never have conseuted to sucli a waiver is 
a plea of jonsdiotion can b© raiaeil at anj stagi m the case the ca e 
of A'cj^ac V Fmayai (I L II , XXIII, Bombay, p 22j I propose to 
treat it as if it had now been raised foi the first time The Ws 
the case have oot been lery clearlj given either in tbo Lower 
Couit s Jadgment or bjr the parties, but so far as I nnJerstand them 
they are as foUowe —On the 10th October 1900 the B Q J P 
fiailway, inth a view to establish what is called a block rate against 
the iforviRailnay, or m other words witlia view to divert th« 
through tratho that has hitherto travelled alonj the Jlorvi Railway 
On to its Own Itue issued Circular No 6 by wbioh it lowered the 
freight rates or carrying ebatgesof goods but increased 
ainal char , / ~ » «wti Jleto® 

Giugetotl * . . , 

These new , , . jj!.* 

2Rii October and the 27th October 1000 and on tbs 5tb 
tho plaintiffs despatched a large quantity of goods from 'Vw 
Civil Station to various B G J P Stations, bnt seat them 
3forvi line 1 hroogh inadvertence or, as alleged by the 
because the Circulai No b had not been stnt to the Ststioa 
the rate levied was that m force before the Oiicnlar No 
issued Neither the forwarding nor the delivering 
detected the errors, which were eventually discovered by th« 
and its department On the representation, it i 70 ®ld seem o 
Railway staff who would be held liable i£ the moneys 
recovered the plaintiffs paid the excess charges ai^d hroog 
present suit 

3fr Atssen has contended that the present charges are 
chaiges and that the present suit is baried by Section 
Railways Act IX of 1820 The said section runs aafoUc’^* "^ocee-h®? 
as provided m this not, no suit shall be instituted of P gailivsy 
taken for anything done or any omission made by cf 

Administratioti m violation or contravention of c®? P ^ jlie 
this Chapter (Chapter "Vj or of any order made 
Commissioners or by a High Court’ Mi 

contended that the present charges aic not really *®"?*^*j ,n Sal’ 
bnt come Under Section 47 (Chapter VI) animate me “ gad"'*/ 

section (£), “the terms and conditions on which Pfl 

‘ Administration wiU warehouse or retain goods at 
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“betalf of the consignee or owner” The present charges have, sbaU Nntho 
however, nothing to do with warohouemg goods, they are j 

levied for the bieak of gauge at the Wadhwao Civil Station But 4 , 0 „ 
oven if the^ were chaiges, as Sir OulaMiand ha.s argued, for ware ^ q *’p 
housing, they iTould still in my opinion he terminals This term is ^ ^ ^ 

defined at Section 3 Suh section (14) ‘terminals include charges in 
“ respect of stations, sidings, wharves, depots, warehouses, cranes and 
“other similar matters and of services rendered thei eat Now, if 
the present charges aie terminal charges they come within the 
limits of Chapter Y foi, at Section 45 it is laid down a Railway 
“ Administration may charge reasonable terminals ’ and proceedings 
for infringements of Chapter V “iro barred by Section 41 This 
Court has therefore no jnnsdiction 

Isfue 2 Aa the matter in diepntc is not within ray jnnsdiction, 
no findings are really necessary on the remaining issuer, bat as the 
case may go further it will he convenient (o record findings thereon 
Mr Gnlabchand has contended that no alteration can be made m 
the rates withoot the sanction of the Governor General in Conscil 
He has based this plea on Section 47 Snb section (1) bat I have 
alreadv pointed out that the charges now in dispute do not come 
under that section, atid lu any case it has ceme out in evidence that 
the change of the rates has been dnly notified to the Government of 
India who have raised no objection to them 

The question whether tiiccucniar was evir issued on the date 
alleged is sufficiently answeicd by the (Mdinco of tho ivitness Aniar 
chand, who has deposed that the ciicular No 6 was issued on the 
10th October and came into foict on the 20th October and that it 
was despatched to Gondal Dhoraji and Paidhan the deliveiing 
stations on the l^^th Octobei , so the circular must at any rate have 
been 10 the hands of the delivering Station Mosteis on the date the 
goods arrived at tlicir stations 

Issi e 3 Jlr G lalrhai I has relied on ejection 18 and Section 10 
of the Contrart Act, and 1ms contended that liis clients were deceived 
by the misreprefiontation of the Station Master and that therefore 
the Contract between tbe Railwnj and his clients was vitiated But 
the deed of Contract t e the Railway Rcteipt contains a saving 
clause in favor of the Railwaj Claose (> runs — ‘ILe Railwav 
Administration have the right of icniea«uremeiit, reweighnient 
reclassifentioD anl lecalculation of rat«s> temiiTiali: and other 
charges at the place of destination and of collecting before the 
goods are delivered, am aoionut that maj lave hem omitted or 
undercharged’ It is thus sjecifcalli »ia(ed in the deed of 
contract that the ratis clai^id on the |,oods bv tbe forwarding 
Station Master arv not fnal bnl ait liahh ti> alteration 
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Slmh ^N.lh„ 37,. 4/1 J,.„. 3 1 ,„ comrUmt Hat He pbaM. 

'iranotcl anil ‘"o quoslion of dcmorrona, ,j that il was levied after the 

A Jlo e iverp of the goods It lias not been alleged that it was wroaglt 
B n J p Ry *'■'“* AWiongh, no doubt, the defendants might have lefised to 

pay the amount and have compelled the Bailway Oompaiij to Ho a 

suit for It once the defendants hacc paid o nghtful charge I caajol 
see on nliat grounds the} hope to recover it 

The appeal 10 dismissed mth costs Lower Court a decres an! 
fanding confirmed 


Case No. 2!). 


In the Court of Small Causes at Howrah 


s 0 0 Sort No 426 op WU ■ 

SflHAJ HALL, NAQAR MALL, (Fiaintipp) 

1> 

THE EAST INDIAN RAIIiWAT COMPANT, 

10U Titmwraqe ehargAj^Clatm /or refund o/’^Tl t Mmn B<il<raj jd ^ 

June, 27 fcirtdiitff On the defendant Oomjvmp-^Termmat anddemurragic'"^ 

‘ ditUnguxihed—Rule for Jetylnff demurrage ehargre—Sanct on V 

by Government of Indta atidtts pnbhcaiion in the Oa:e((^V * 
neoenary 

In a smt agaiust the defendant Companj for getting refond of 
money collected from the plaintiffs ns domnrrage For delaf 
taking delivery of goods, it was held as follows — 

(1) That the Indian Railway Act is binding on the defendant Co^P 

(2) That the charges collected from the plaintiffs do not fah ^ 
category of terminals, ns alleged by the defendant Ooropany- bat t J 
drimirrago charges that ore levied for warenousing goods >^h‘^ 
taken delivery of within the prescribed time 

(3) That the mle, under which the demurrage charges were 3 

duly framed by the defendant Company and was sanctione T 
Government and was published in the India Qaeeitt ,rj. 

Section 47 (&) of Act lA of 1890, and the levy of such 
therefore legal. 

Judgment— T his is a smt forgetting a refund of Bs -jpsn/** 
•winch the plaintiff was obliged to pay to the defendant ^ — . 


For Jodgmeat of the High Court sf-e naf* P* 
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demurrage for making o delay o£ about 9 days in taking delivery of Suraj Hall 
82 bales of pressed jnte sent from Badsbopnr to Howrah by the ^agal•HaU 
plamtiS’s Agent on the allegation that the levying of the charge e l' By 
was unauthorized and illegal as the rule under which the charge —■ 
was levied was not framed by the defendant Company and not 
sanctioned by the Governor General in Council and not published in 
the India Ga-etle m the manner provided in Section 47 (b) of the 
Indian Railway Act (Act IX of lb90) The defendant’s contentions 
are (1) that the East Indian Railway Company was incorporated 
nnder the Parliamentarj statute 12 aud 13 Victoria Chapter 93 and 
the proprietory right of the Company was purchased by the 
Secretary of State for India in Conncil under 42 and 43 Victoria 
Chapter 206, and hence the contracting power of the defendant 
Company cannot be limited or restrained by any Act of the India 
Council I think this contention is not correct The Indian 
Railway Act is as much binding on the defendant Company as it ig 
binding on the other Railway Compmies in India It is not 
contended that the Indian Ratlvray Act is on any point contiadictory 
to the provisions of the statutes of the Impel lat Parliament referred 
to above, I therefore decide this point id favor of the plaintiff 

The next contention of the defendant Company is that the 
charges levied from the plaintiff are not demurrage cinrges leally 
but fall uuder the category of termioale as defined lu Sectiou 3 Sub 
seetiou 14 of the Indian Railway Act of IbdO and hcicc under 
Section 41 of the Act, the Civil Court has no jurisdiction tu decide 
whether the charges are excemve But m my opiniou the charges 
levied here are not terminal charges which m^an charges other than 
carnage chaigcs, which the Company levy f r loading and nuloading 
goods, for warehousing the goods before tbej arc dispatched and 
such chargee haic been mentionea in detail in Chapter I, Article 1 of 
the Goods Tariff of the defendant Company In that publication 
wharfage or demurrage charges have been made d stinet from 
terminal charges Demurrage charges arc those that are levied for 
warehousing goods, which are not taken delivery of within the 
prescribed time, and which the defendant Company is bound to 
warehonso as involuntary agent of the consignee I then fore decide 
this point also in plaintiff s favour 

The last contention of the defendant Company is that the rule 
under which the deraurrago charges were levied from the plaintiff 
was duly framed by the defendant Company and was sanctioned 
by the India Government and wns published in the In hi Ga ^ttf 
within the meaning of Section 17 (b> of Act of 16*'0 The 
plaintiff on the other han \ dcmcb the correctnc''B of this contention 
The defendant Company has produced a mass of documentary 
149 
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Snroj Mall evidence in Bopport of its contention and after going fhrongli Itu 
Xagar Mali voiaUinous evidence 1 came to tlie conclusion that tbeconteutioa of 
E I By the defendant Company ifl flubstantiallj correot I need not dwell oa 
— — all the doenments produced by the defendant Company m details oa 

tins point I may refer to a few only of them which most 

important It appears tbat a Railway Conference was held in 1899 

Tvbicli framed eome draft tnles under Section 47 (b) of the Indan 
Railway Act Tbo proceedings of the Conference was pahluhed m 
form of a book and the draft roles prepared by the Conference arat® 
be found in Appendix 3 (Ex B 2) rnle 4, a copy of the proceedup 
of the Oonferenoe was dnly foi warded to Gorernment whe 
afterwards directed the defcnd'int Company to frame its own ry* 
nnder Section 47 (£) and Ex B <5 with its endosnre shows tier® ®* 
that were framed by the Company, and the Company 
Government to sanction the rules That document is daf®^ 
Juno 1900 Exhibit B 7 la a reminder sent by the ^ ^ 

defendant Company for sanctioning the rules, and it i* da ® 
December 1900 Ex B 8 ts the reply of the Goremwent 1® » 
letter and it is dated 27th April 1901 Erom paras Sandtctt^^ 

letter, it appeal a that the roles that were framed by the < 
Company were not in conformahce with the general rn 
by the Railway Conference and that it would take long 
rules revised by the dcfend-int Company so that the r 
might sanction them The Government further fonn 
Railway Company had been left too long unprotected m 
of wareboueing charges, and hence the Government tj 

originally framed by th© Conference and cent a copy o 
the defendant Company with the intimation that, i ’ gjga{/s 
acceptable to the Company, it might request le o 3 cf 
sanction them and pobllsh them m the India are ^ oifore 

these draft rules relates to demurrage and . jgfend®®* 

now in dispute Ex B 9 is the reply of the Apn ® 

Company and it is dated 7th August 1901 This e on 

the defendant Company accepted * *^gpgon 

The diffeience was about the responsihibtj of ^Jeiaifl<?d u> 
be liable for the safe caetody of the goods w ^r„meot ffs”***^ 
warehouse of the defendant Company The Gov r 
put the responsibility on the Railway owaef 

defendant Company wanted to place it on ® 
ultimately settled as was suggested by the de e® ^ ^rbich 

® the rule as 10" _ „vi 


there shouia oe no express provisiuu *“ Ihe »*" 

will be responsible for the safe custody of ii, publish®'^ 1 * 
were then approved by Government and was no j 

India Gazette by notification No 831 dated 3r ^ 

B 10 apd its enclosures Bale 8 of the ru e® 


rnh* 
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pntlished IB relied on by the defendant Company as the authority Snraj Malt 
nnder which they justify the charges lemd from the plaintiff The 
learned Yakil for the plaintiff contends that the rale m question was FIB/ 
framed by Government and not by the Railway Company But I ~ — 

have already shown that theialts were originally drafted by the 
defendant Company which were approved by Government after 
making some modification Tito wordings of the two inles are of 
course not identical but that la immaterial The substance of both 
the rules is the same It is next contended by tbe learned Taktl for 
the plaintiff that the demurrage charge in dispute was levied under 
Rule 59 of the Goods Tariff of the defendant Company, which was 
never sanctioned by Government nor published m the Ga ette But 
under Section 47 (f) the Railway Company are to frame general 
rules only and those general rules only require to be sanctioned by 
Government and published in the Government Ga’etffi That rule 
fixed the minimum charges which could be levied as demurrage and 
the miDimnm time which the Company roust allow as free time to 
the consignee for taking delivery of goods Rnle 5^ is a rule about 
details and if it does not exceed the maximum limit of charges and 
tbe minimum limit of free time, it is quite legal Tbe charges 
piyable for haled jufe, hemp and fiax do not exceed the maximam 
limit fixed by theiulo so sanctioned and published, and bonce the 
exaction of the demurrage in dispute is not illegal No doubt the 
charges for loose jute, hemp and ilax as shown m rule 59 exceed the 
maximum licnit and hence those charges are illegal, but wo hare 
nothing to do with those charges in the present case 1 therefore 
bold that the defendant Company is entitled to retain the 
demurrage charges levied by it from the plaintiff 

The learned Vakil for tho plaintiff diew my attention to the 
caeo of Sart Zal Stnha r The Ifenyal A’aqpur Ilatlceay Company, 

(16 OWN — page 195) but that case is not lu all fours with the 
present case There the Railway Company failed to prodnee any 
evidence to ehow that rules nnder which it levied tbe demurrages 
were framed by it and were sanctioned by Government and pnblished 
in the Government Gn ette On the contrary tbe learned Attorney 
for the Company admitted that the roles were imposed in the 
Railways by the Government by their Notification No 231 dated 3td 
July 1902 Bat in this case tbe defendant Company has proved 
that the rule in dispute was framed by it and was sanctioned by 
Government with slight modification and was published m the 
Gazette of TnJio Therefore the requirements of the law have been 
fnlfilled in spirit if not in letters The suit is therefore dismi‘;sed 
with costs 
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Aj-ril, 17 


Case No 30 

In the Court of tJio Sub Judge at Saron* 


Appeal 1»o 17 op 1893* 

GANGA PrRSHAD A\D ornpRS, (Platmipfs), AmiUsU 


1 Agent, b and n. w railway, t 

2 AGENT, B N RAILWAY 5 Respom'e'” 

Railv.ay Oompnnics — Datnage ioQoods — Dlaim/of 
Railways Aci JX o/ 18^0 fifeefion 77 
A consignment of goods was dclirered to the Bengal 
at Raipur Station for convcyanco to RaTiJgunge , o Station on 
and Northwestern Railway Hioy sod 

Indian Railway and delivered l>y a third Railway to o junn? 
Northwestern Railwa} at Revclganj A portion oft ® ^(jtHeBeEg®^ 
been damaged the plaintiff refused to accept dehiery -.gjjffiij 

andNorth WestciuRailwayforthciraalur The jg 

aTcre made parties to the soitonly during the trial * T« 42 oie»tc/ 
missed On appeal tho Subordmato Judge confirme ,5 tjjjg jali 
Uio Lower CoQrt, holding that no notice under Sectwn - j^jygiij 
Railway s Act I\ of 1890 was served oa the Bengal Nagpur 
it could not theictore bo made a party to the suit brooglit 

The snit, which gives riB© to tbia appeal was ^ ([,e ’ tt 

against the Bengal North Western Railway after toil t 

of December 1891 to recover compensation for injn^ telweM 

91 out of 382 bags of food gram m the coarse o 
Raipur on the Bengal Nagpur Railway and Reve l^ja^ a! o 

North Vr estern Railway portion of the way fro™ ^ d B gha 
along the East Indian Railway between Assanso e cprts® 

The claim was laid at Re 634 9 0 including ^ for fra®*; 

expenses inoarrcd before suit The goods were ® j.Aonsg“'®^ 
on the 23rd May 1891 and made over to the consig tbgt 

at Revclganj on the 9lh June following It e ^jansndB^®^ 
there was through traffic ovet the Nagpuv, Eas 


North Western Railways 


firit 


On the 17tlilIajI8D2 after tho case 
Court for sometime the plaintiff for the firs > jloo* 

jngtheNagpur Railway a defendant in the su 

granted the prayer on the 7th Jane 1892 

• Fop Jnd^nt of the High Court see «nt« P»S« ^ 
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The MqdsiS hap, ID snbstiDcc, fonnd all tlio issues in favor of the Gstiga 
defenddotB, but made a decree in favor of the plaintiff Feverally Perahad 
against the two defendants for Ua 214' minua demurrage, and u 4 N W. 
Rs 146 11-1 respeclivelj without cost agreeably lo certain admis Ry. 
R10C8 made by them He has also, on a consideration of the trnth of ^ ^ 
the defendants case, allowed them tlicir respective costa — — 


The Mnnsiff has given good reasons for lejeoting the claim of 
plaintiff against the original defendant the Bengal North Western 
Railway, and I see no reason for prononiiciDg those reasons to be bad 
or faulty Ihc Bengal Noitli Western has not preferied any seri- 
ous objection to the decree made by the Afnnsiff m lespect of 
Rs 214 less demurrage and that dtcrec should, therefore, stand 
lam satisGed that the defendant No 1 dischaigid the onus that 
was on bim regarding the dne exercise of diligence and ordinary 
precantion on his part The goods reached the hands of the defend 
ants No 1 in a deteiiorated condition and the plaintiff brought his 
salt against the said defendant after a lengthy correspondence, which 
Bhonld have convinced him of the good faith of the latter 


Passing on to the case laid against the Nagpui Railaay it strikes 
me as Eoroetbing strange that the plainiiff was allowed to oroceed 
ovitb Lis claim against a thud party, bccinsc ho had failed to make 
onb any cause of action against the party elected hy him 
Ignorance of law cannot bo presumed aud after the long cor 
respondenee, which had taken place between the plaintiff and the 
defendant No 1, tho foioier was quilo in a position to make out his 
pi oper course Section 80 of the Railway Act IX oi ISiDO, clearly lays 
down that wheio tiafSo is booked tbrungli iho person entitled to sue 
for loss has the alternstuo (a) of suing the contracting Company 
or {b) the Company on whose Railway the loss occurred Tho 
plaintiff had tho aboic section of law befuie him when he brought 
Ills suit and elected to sue tho Deiii,al Noitb Western Railway- 
alone After that it was not right to allow him to continue the 
same salt against the Nagpui Railway and also jointly against both 
Railways In tho prcsiut nppcil the cansc of action against the 
contracting Railway (Nagpur Railwai ) w is not legally the same as 
that against the Bengal North A^cstern Railway If the plaintiff 
meant to sne both Railways on the siinc cause of action the East 
Indian Railway was a necessary party The suit was raiscon 
ceived from the beginning and the gradual array of parties and 
procedure was such as to render it legally untenable by reason of 
misjoinder of causes of action and nonjoinder of necessary parties 
The contracting Railway was primarily liable for the los-., if any, 
and the plaintiff sbonld have in the beginning laid his claim ar-ainst 
tho said Company. 
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Qan^j-a Tie Bengal JTorth* Western, East Indian and Ifagpnr were tliree 
Pewiiad d!isfmct Railway Administrations ttitim the definition girea 
E A Section 3 of tie Bailiray Act, bat pnma/acte one wa^ not the agsnt 

of the other by reason of IbeexiBieuce of a tbrough traffic over tlie 

B y.Rj-. three 1/aes TThea two Railway Companies are connected m busmen* 

— • BO that one of them Mceiras goods to be conveyed over tbe 1*“®®^ 

^ the other, there is bat one contract between the castoroer anSlte 
receiving Railway Company, aod the liability of the lattensjcs^^bs 


fiame os if they had been the owners of the whole way upon "'i 


tie goods are to be conreyod In the present case, therefore 1 ® 
contract was between the Nagpur Railway on the onehandasovwf 
of (he whole Ime between Rajpar and Revelganj andthepUioh 
the other^ and when the latter was apprised that there vi'as no loss m 
the line between BigbaAnd RaviJganje, his plain diVect coarse ® 
Bue the contracting Railway Against the Bengal North West«r^ 
Railway (he plaintiff has no ease and »n this connection 
Saiu JSam v jlfadm* Raiftony Company (I b B 3 11^^ '' 

may bo referred to 

When the plaintiff applied for making the 
party to the snit, more than 6 months had elapsed from the ' 

(ho delivery of the goods and within that tirae he had not me ^ 

application in writing to the Nagpnr Rulway it 

Agreeahl) to tho prorisiooe of SeetJon 7? d the 

cannot fora moment be contended that the Bengal No ^ 

Railway prefeired any claim on behalf of the plaintiff to ^ 

Railway The former was not the agent of the a 

opplicatioQ made to the one could not be construed as a W 

other Ibe plaintiff did not comply with *h® 

when he laid bis claim against the Nagpnr Badway^ h'l ^-jounis 

has overlooked thu non compliance with the law on 

both of which are m my opinion eiroueous . 


He confOQnda the qneation of jarisdiction „«{ 

. 11 *i.„ n " 1 Px^n.dare Code and 


he refers to Section 11 of the Civil Procednre Code an ^^,jcobJ 
that the Railway Act takes away the nyht or title to « 
pensatiou on failure to comply with the directions con am ^ 

The provisions of Section 77 are nsefol and iiitnr 

operation and the object with which those provisoes Q^iobef 
dneed was bronght before tbo Iiegislatoro on the »-n 
IfcSS 

It IS true that in cooreo of correspondence, 
tween the plaintiff and the Bengal North co^nn*^'^ 

made certain enquiries of Nagpur Railway, hat . purp^® 
tion*? couldnot I tbink be availed of by the plamti 
of overriding the law and showing that the Ba&P 
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made aware of his claim TLe law docs not make a knowledge of Gacga 
the claim snfficifnt It distinctly icqnires theprefeieiice of a claim Pershod 
m writing The Bengal Northwestern Railway never acted or b & N tV 
professed to act as the agent of iheNagpnr Railway la the matter ^7 
of the claim laid against it And the existence of a through trafEo b N Ey 

did not in the absence of proof of the conditions thereof (see I L R 

8 Mad , p 240) make the two Companies joint partners or mntaal 
agents so that notice npon one could be held as a good notice upon 
the other, mde, Sections V6 and 77 of the Railway Act The applica* 
tion prescribed by Section 77 was an essential preliminary to the 
plaintiff s suit against the Nagpnr Railway and without it the claim 
of the plaintiff against the Nagpnr Railway could not be snstained. 

The fact that the Isagpur Railway with a view to the making np 
of diSerenceo, offered to pay to the plaintiff throngb the Bengal 
North Western Railway a eetlain sum before the commencement of 
the salt Lonld not, I think, legally confer npon the plaintiff the 
right to recover the sum offered in the conrso of the negotiation! 
for compromise If the claim of the plaintiff is not enforce 
able in law, he cannot in tbo alternative recover against the wishes 
of the Nagpnr Railway the sum which it offered through the B N 
W Railway befoio being dragged into this litigation 

On the merits, I agree with the Munsiff in holding that the Risk 
Notee are genuine and that the Nagpur Railway could only be 
blamed for the delsy consequent upon the deviation of the goods 
from the direct loute Ihc blame in tl e matter was attached aho to 
the East Indian Railway, but the plaintiff hae not chosen to make that 
Railway a party to this soit It cannot, therefore, bo ascertained 
as between the Nagpur and East Indian Railways what proportion 
of the loss, if any, should be charged upon each 

The suit against the Nagjinr Railway shonld however, fail on the 
ground of want of notice and the rcsnlt is that the appeal of the 
plaintiff stands dismissed with costs and the cross appeal of the 
Nagpur Railway js allowed with costs and interest The decree of 
the Munsiff will be modified as indicated above 
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Case No 31. 

In the Court of the District Judge, Karnal 


Oabe No 43 or 1003 
RAM^I DASS AND ANorjjBR, Piaimws 


190 i 
July, J3 


V, 

the agent, E I RAlbWAT am» inj MANAGER 0 im»R 


RAIEWAT, pepENDANTS 


Jiailway Compact/ Uahltty of — Lost of Goorfj— Nb< '•e of thim 
The plaintiffs consigned p1*vcd bag? of sugar at D1 * ^**^'^**t^ 

OAR Railway for coiiTojai cc and delivery at KlAronda a Sti^oa 

tlie E t Rniliray Only mao bngs were delivered The pU'fti * 
both tbft Railirays for the roeoven of tho \ahie of the twonii nag 
The amt na agimet O AR Railwnv "iis diamiB'odon 
notice of claim was not given to them and a:* rreard* tl e E I 
was found that tins Company could not be held liable ae the lost 
take place on tlieir Ime 

Ctim for Ra 54 0, valao of two bags sugfir find interest 
erned thereon 

Order of tue CocR'f ^ 

The plaintiff hoe pnl forward hie claim for Re 54 ® 
mg giounds against the OAK and E I Railways * 

11 bags of sogar from Dhampnr to Klifironda but out o 
were received, so that two were Jiuasjng hence the vane 
bags Re 54 0 0 may bo refonded 
TbeO BaiW.r replied thil rto note I, 

the 6 mouths’ time and hence the claim wna time barre 
ground the claim was to be dnwissed 
The C I Railway said that ns the goods did 
possession, they over® not responsible for the 6 or a 
following issues are framed — ^ ,^^9 er 

. T I 

1 Whether the goods wore made over to tn 
not ? 


2 If made over, what was the value 

3 As the plaintiff did not prove this 

jvertoE I Railway, and fwim the (or £ ^ ^ 

Olerk of Umbftlla Station who appeared as a wHb [/chiHi. 

way, tbe defendants, it appears that the bags i 




NOTICE OP OLAItl. 


117 


but tbe deficiency oftliebag'i n as noticed at Stbarinpai Junction, EamjiDoBs 
and here only 9 bigs ivero actnallj mado over to the E 1 Radwav ^ 
and the same weie delivered to the pTaintifE at Eharonda and there- 4 ^ 
fore the E I Railway is not re‘-poD«.ib]e to make op the deficiency as 0 4 n Ry 
the goods were not made ovci to the I I Railway , hence tiie second 
lEsne appears to bo uniieceseaiy 

ORDERED 

That the claim of the plaintilTb may be dismissed with costs and 
the case filed 


Case No 32 

In the Court of the Munsif of Amroha. 

SoiT No 15o3 OF 1907 
^00R MOHAMI D, Puutiff 


MANAGER OAR RAILWAY, Dbffndani 
lUsjOinier of imrlict — Shofl noUee 

Ihc pUiatilT sued the Muingor md the Iraffic Siipcrmteiidcnt of the litrch 27 
0 vndll Riilnay to iccovcr the vnliio of some «i| s not dtlivtred The — ~- 

Bint was dismiSNCd on the giomd tint it '•hould liivc been brou^i t 
iinsC the Secictiiy of bintc ind noti c gnen to tlu dtfviid luts alluwuin; 

15 days only was bad 

This is an action to rccovii Rs 17‘* 2 0, as d tuiagis ag unst tie 
Manager and Tiafllc buperintciident >t the Oudh and R hilkhand 
Railway The pliintifl says he sint some caps from the Amroha 
Station to Calcutta, but tbrongb the negligence of tbe Railway ser- 
vants tbev ^^erc lost and not dcinered to the addressee He sent 
a notice to the Manager under Section 77 of Act IX of IS^O but to 
no effect 

Hence this suit 

The defindants resiet the claim on various grounds the two chief 
being that the notici. given by the plaintiff «a<i bad under Siciion 
424, C r C , and that the O »1 H Railnav is a ®tate Railway and 
theref >re the suit ought to have beeu brought a^aioit the Secretary 
of St vte foi India 
150 
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ISSUES 

I. "Was the notice oIloTring 15 days’ time only hid ? 

2 Is the 0. (L R Railway a State Railway and is the soit there 
fore against the defeadants QomainiajDflble? 

FINDING. 

1st The ^lamtiC admits that io the notice he allowed 15 

days' tinio only. In my opinion, the notice was bad under Sectwo 
42 1, C.P C. I don't sgiee with the learned pleader for the plaintiS 
when he says that no notice was necessary. I find this issoe 
the plaintiff. 

2nd issue It nppeats that the 0 «t H Railway is aStoteBa'H^ 
and thereforo the snit ongbt to have been filed against 
of State for India I find tbis isaoe olso against the pUmh 
anit fails on the^fe groonds and theiefore there is no necessity o 
into the facte It is therefore oidered that the plaintiff’s®”’ 
chsmiseed with the coats of the defendants 


Case No. 33. 

In the Court of the Munsif at KurseoaS- 

Son Ko S OF 1S09. 

AZ1Z0L H0Q OP KUnSBOKO, 

Ca 

(1) DARJEELING HIMALATAN EAILWAf 
(.2) GREAT INDIAN PENINSULA RAIlIf 
(fl BAST INDIAN RAILWAY Co, 

1809 Kiin delhery of qoodt — Jtofiual to taha dtltoety f 

Act, IX of ISOO, S. n—llentirrajB and irlit'M’- 

Tile plaintiS sned the defendant Railway IP 

consignraentofcapaiiotdeliTcred Tiie amt ea ogams , fiaiai 0” 

Rftilnays was di«<intsaed on the ground that tho . 

given to them as required by S 77 of the iVhi'> 3 d. 

to Uie claim against the D H. Eailway, the suit 1 ^ 

not proved that the losv took place on that 

given to the plaintiff for the balance olthe jrross 

the Bale of the consignment after deducting fro™ 

actual charge for demunage 


Koor 

Slohamed 

0 By. 



NOTIor or OLAtU 




The admitted facts m ibis case are tliat plaintiS got sent to him Azizal Hoq 
from Bombay, per V P P a consigoucnt of caps, at the end j, ^ p 
April 1907, the box did not arrive at Knreeoig Station till the end g I P By 
of June 1907 Plaintitl declined to take delivery ns the box had been A 
a long time in transit and ho anapected that it might have been ^ 
tampered -with The box was sent at Railway risk, at a special 
rate The defendant D H Ilailway Company declined to give 
‘ Open delivery,’ t e , to have the box opened and examined on Rail- 
way premises before giving it over to plaint ff, because the outward 
condition of the box was good and no aign of damage was apparent 
Plaintiff declined to take delivery unless ‘ open deli very ’ was given, 
and a volnminone oorrespondetice enoued Fioallj , in April 1908, the 
box was opened by plaintiff in presence of Mr Savi, the local TrafEc 
Superintendent It was then found that some caps had been damaged 
by damp and were mouldy Ihis is not at all surprising considenng 
that the box had been lying tn the goods shed for over 9 months 
including a rainy season, that the number was 18 or ID short, as 
compared with the invoice and that sand was found in the box 
There is no evidence that the weight of the box was, or was not 
correct, accoiding to the way bill Some negotiations were then 
entered into with plaintiff and ho agreed to accept Rs 25, in iaU 
satisfaction of all his claims agaiost the Companies concerned This 
provisional agreement was soot up for eanction to the General 
Manager, but apparently he did not sanction it, repudiating any 
liability linaliyion llth Januaiy 1009, after further correspond 
ence, plaintiff e icd the D H R til way Co for Rs 299 odd The 
suit -was dismissed oti 22&d Tobruary 1900 On appeal, it was re 
manded for a further hearing on 18th May 1909 On Diet June 1009 
(piobably acting on a suggestion let fill by mo) the F I Railway 
and G I P Railway were added asdefendauts Ihe Lastern Bengal 
State Railway was not added — probably ns a month’s notice sbonld 
have been given Cist to tl o Secret »ry of State 

Isow as regards the h I Railway and G I P Railway, they 
plead that they never receive! the notice to which they were cn 
titled under Section 77 of the Railway Act, Section 140 of the Act 
clearly proiides that such notice of demand should be served on the 
Agent in India of the Railwav Administrations concerned There 
IS DO iTidence that Section 77 and Section 140 of the Act were com 
plied iMth as regnds these two Uailaays and so tl e suit as against 
them must fail 

It 18 argued that the U H Railway is the agent for the other 
Railways I cannot sec that it is in any way the a^ent nithintbe 
meaning of Section 1 10 of the Act an 1 re|)orted cases It ild that one 
Railway is not the agent for anotl cr m the Uss specialized meaning 
of the (criu ‘agiiit ’ (Sr t L K 20 Bombay, Pag*, b^'d, *lc ) 
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Azizt]! Huq 

D n Ky 
Ry 
F I. Rj 


Next, aa regards lo liability of the D JI Railway, SeclionSOof the 
Railway Act as applicable to tins case 10 that a salt may be brooght 
either against the Railway Administration to which the goods ic, 
were delivered by the consignor thereof or against the Railiraj 
Administration on whose Railway the loss, Ac, occurred 

Now there is no attempt made to prove that the loss occurred on 
the D H Railway, or on any other Railway at all lam asked to 
presnme that the loss occnrrcd on the D H Railway This is clearlj 
a presumption that the law does not authorize me to make Farther 
more Mr Savi plaintiff’s witness, deposes that tlie damage freo 
sand could nut have occorred on the D H Railway, andtbisisuo 
disputed Hence, the snit mnst fail, as against the D H Rs| ^^7 
for want of proof that the loss or damage occurred on this ai it 7 

The alternative remedy would be agaipst the GIF 
which the goods were delivered by th^ jtra 

above no snit can now be brought e gainst that Railway o 
tion, in view of Sections 77 and 140 of the Railway Act 

Hence, I find against the plaintiff on issnes (1), gj jr 

(5) The question of limitation of appl'oability of 
Section 115 of the Second Schedule gOundllO 

raised, bat m the view I have taken above of Sections 1 1 
of the Railway Act, it is unnecessary to discnss this par 0 

Finally, defendants are saed for damages for failure tod ^ 
the box to plaintiff This was strongly urged m Ijjterf 

touched upon in the plaint It is perfectly obvious rom 
that passed between the D H Railway ^ 

latter was repeatedly picssed to take delivo^yi hut ^ss 

60 except on his own terms Fioally, the box with i s 
sold by auction, after doe notice, to defray the expen ^ 
under Section 55 (4) of the Railway Act On p^rjee! 

I find that the plaintiff is only entitled to retover w pj.;, 

ing Himalayan Railway Company the net ag 

cecds realised from the sale of the cotisignmeot, a ^ jjjj 

the gross amount the actual chaiges for g sl*te® 

not been actually asceitained Pliintiffs ° ,]j be 

approximate amount only The defendant 
to produce evidence on this point and a decree ascert»'°^^ 

jngly with proportionate cost when the sunJ 
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C.tse No. 34. 


In the High Court of Judicature at Madras. 

ORDINARY ORIGINAL CIVIL JURISDICTION 
llcjore The Honourable Hr Jitflice Mooie 
No 87 or 1903 * 

RATILAL KALIDAS, (PfAihTiFp) 

THE ilADRAS RAIUVaT COMPANY. (Deifvpants) 

AclXIIIo/ l8oJ — ona Umli'iti/ — Compensflton fit fmxihj of 

^eeeaiel-^Suxl for ii-3h']e»ce~Bnrden of proof Jlireli 24 

Tlie Moil ti viii fiom Jl h to Bomb iv jump t ite»l mm it ‘•tieim aftei 
jnvsins M itinm Stiitmn owmg tu i jnir iiikI t'l flip btiils? 

lisTitig liiLii t It 1 leil i« »J «»H» tbo ip-ult lint m im iit-aeiijiit* ilied iml 
Kiliiti-9 Bimdiiiitl tbeiuliei of (bp |>t iiiitiir. » one imnng tliem 
A stilt IMS Inoiislit i.fim'f (be tloremlnit Compile J<n iliimjes lii 
tin iMiloM ot Kiili'l Rinub inil i-, ilio ni\t h u nd <if rlie ji! mil ifl (minni > 
i:ii(li.r Alt Mil of Ifti > 

iTfZd. tb it till (lolpiulmt ('onipiin i iili 1 1<> pi >\e (It it tbij ncieiiot 
j;iiil(} oi me indtliK rlui ueie (In ufoi< biblemiln pIiimilTt 

c! inn fill poiiijuii' ilioii 

CiArji for Rujee*! 5,25,000, d.tmages icsalting to tlie plaintiff, 
the sou and to Duralibit, the widorr of kaltdas R tmchaml decPised, 
b^ tho deith of ibe said decciAed caoMd by the wiongful nets, neg- 
lect and defaolt of tho defend'viit, and for costs of suit 
DnhLNCl. 

1 he dt ftiidniit is not a Company legistired under the English 
Company's Act and has not a legisteied office nt Rojajmratn, but is a 
Corporation under IG, Victoria, ( Injiter \rVL, and has its heid 
offue 111 London The defendniit ‘idoiits the allegation in para 
of the plaint, but pnt-. tbe plniiitift to the pioof of the allegations to 
jiara I, \nd of the st^itcaicuis made in p«ras 7 ind 6 there f Ibe 
difeiidant dinn b tlint it lontiacted to carr^ Ralidai Raincband 
safely and securely, and sajs that it only contiacled to use reason- 
able cart and skill in the cnrnnge of jia'sengera Iho defendant 
Company al-o domes that tbe death of the paid jiai'engtr nasdne 

* Fur Jud^iiKi I ID a| peal, s«B emf^ 
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ti 
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BailTvay. 


to any \\rongfnl and unskilful acts or neglects or defaults on lU 
part, and eays that it was doe to tlio collapse of the Katar bridge 
caused by a sudden and niiprcccdcnted ch ir^o of ram in the neigb 
buurUood of tho said bridge The defendant denies that any cause 
of action arose to tho plaintiff on the 12th September IDOi, and ssjJ 
that the damages claimed aie exceseue 

ISSULS 

llio follo^\lng I’^snes were tried before tins Conrt, that is to sty " 
Pirst — Was tho defendant bound to tarry the deceased Kalid^ 
Ilanichand safely and securely on his journey, oa tie 

morning of the 12th September, 1902 
Second — Was the death of ICahdas Ramchand doe to neglgenfc 
or mntof skill ou the defendant, as alleged m 
gr iphs 5 and 8 of the plaint P 
Hitnl — Is the plaintiff entitled to sue as lepresentatire of 
deceased Kalidas Ramchand P 
Fourth — Is DivvdUbai the uidow and the plaintiff the legih"" 
son of the deceased Kalidas Kamchaud ^ 
iifth — Wliat amount, if any, is the plaintiff entitled to re 
as damages from the defendant ’ 

JunmiLNT - On themoniiogofthe 12th Sejitemher, ISO-i 
tiam from Madras to Bombay (Ko 81)paBsed through 
Station without stopping &t 3 29 o’clock On read 
No 205/7, the whole of (he train, with the exception of t e^c 
van was precipitated into a stream owing to piei 
and 3rd spans of bridge No 665, called tbe Ealar or ^ j I 
budge having been earned away This terrible disas er ^ ^ 

death of between 70 and 80 persons, nmong whom 
Rnmcliaml, a partner m » Bomfaiy firm of ^aso”*' 

Kalidas has not bein found, but it is admitted t is 
tho passengers who lost ilxir lives on this j ^ofhd 

suit has been brought underAct Allf of 1855 by t e ^ 

as next friend of the plaintiff, bis minoi bon, ofa F 

of age Hiis Act provides that whenever tie and ^ 

shall be caused by a wrongful act, neglect or e ao bif 

neglect or defiult is socb as would j£ death had ” 

entitled the party injured to maintain on jiable if 

in respCot iliereif, tho party, who would have ^ . j. janH'-r*®”* 
had not ensued, shall be liable to an action or so ( 

withstanding the death of the person injure of l! ® , 

directs that every such action shall bo for le 3 ]) hare 

hnsband, parent or child of the pei'son whose 
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eo cinscd anil slnll be brought m tbo name of Jbe oxccotoi adminis lUtiKl 
tritor 01 representative of tlie pei on deccafied llie present suit is KaMas 
broai^ht by the minor son for the benefit of bimself and bis mother, jiians 
the widow of tbe di.ce,>sed Duinnges aic claimed np to the amoant Ilail«ay. 
of five lakhs and a quarter 

The first issue mIiicIi is as to whether the defend int the Madras 
Railwaj Compauj, was bound to cany the deceased Kalidss I?am 
chand safely and ■'ccuiely on bis journev on tbe moininR of tbe 12th 
September 1^02, must be found m the negative as it is char that 
there was no such obligation on the defindant 

The second I'sne, the most important in the smt is as to whether 
the death of Kalidas Uninchand was line to negligence or want of 
skill on the pait of the defend «nt This qoestiou has at the heaiing 
of the suit been virtually confine 1 to two points Fiistly, as to 
whether the disaster was due to faulty coostruction or negligent 
Tnaintenauce on the pait of the defendant of the Katar bridge and 
secondly, as to whethei aftci the bridge had fallen tbo ^lail tram 
might not have been stopped and the disaster avoided, if there had 
not been neglect on the part of the defendant with respect to tbo 
watching of the line The Katar bridge was a skew bridge with 3 
openings of llj feet each, the piers being of stone in limt masonry 
and the rails resting on girders each pan of which weighed abont 
22 tons It has been eleai ly proved, and lia« indeed been admitted 
at the hearing that the masonrv of the piers was excellent and was 
also in oxcelleut condition at tbe time that pai No 2 was earned 
away and that no fault conid I o found with tho gliders It is huw 
ovGi urged that the waterwa} was not anflioient nod that tho found 
ationsuf the piet at the time of tho acenUnt whatcvei the) m ly have 
1 ecn when fiist constructed were wanting in hlabilit^ The budge 
was opened for tiaiTic in l^G'' and it isdenrly showi that from that 
time up to September 1*^02 it hid never anfft red any damage or 
injury, and that up to that date at all events the waterway had 
been found to bo amply sufficii nt Tlicrc i-- evi h nee tliat the highest 
flood leconled as passing niiilcr the bridge up to the night of the 
disaster was only 4 feet 11 inches in depth wh le the evidence on 
record in the present case shows tl et « u tbe night of the lltli and 
the morning of the iJth Septcralnr 1*^02, it rcse to the top of the 
girdeis or to about a luightof 11 feet *' inche-. ahoie the bed of the 
stream As to this, it may h re b mentioned that tlureis -oine 
doul t as to till c\ ict III ight that the water in tbe stn am had risen 
when pici No 2 wont "Mr Thompson the Chief h i intir Madras 
Ilailnaj Compiti) , wi ilis in I \l il it 17 th it tin tlo> d r< sc- to the 
upper llango of tin. ginlors lu 1 1'- dt posit on (1 Ith witm »f r the 
defendaut) he ^tatt6 that wlnn the watir in the stioam was up to 
tho top l[ tho girdirs, tho waterway was sufilciiut to carry off 
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17,000 cubic feet of wntor per secona, and lie adds that hy tie top of 
t?ie girders be means the top of the top flange Be farther deposes 
tbat taking the accoatit that had been given to him of tie manner 
in which the ihhns of the train Jaj m the stream after tie accident 
('ll to this vide tixhibits K K,L L andltl SI) be wasof opinion that 
the Sow of M atcr through the bridge must bare been greater lefore 
the accident than after, and that it is probable that the waH after 
the accident topped the rails on the standing portion of the Indge 
He adds in re cxaminatioa that, from a consideration of Eibilfs 
K K , Ij L and SI Jl , he had come to the oonclasion that by the 
fall of the train, the wakrwaj y\&s obstructed up to the extent cl 
one third Taking this opinion to be correct as I do, it folloirs Hit 
whatevci may have been the ca&eaftei the tram bad fallen itmsy 
be accepted as ehtahlislied that until then the water in the stream 
did not toptheiaiU Accoidiug to Sir Guanaprakasatn (Istmt 
iieoa for defendant) an Engineering Assistant, employed by the 
SladraB Railway Company who was deputed namediutely&ftertts 
disaator took place to take lereU in the bed of tl e iircr m xmw« 
places in the catchment aiea m the bed of the large Slangapat'J” 
tank and elsewhere, the volame of water that the budge ( ® 
b65) was able to discharge was 17,884 cubic feet per secoadi’^ ® 
the other email bridges and onlverts jd tho same dtridc, t«, i’* 
666, 667 and 668 were able to dischaige respectively ^-33, 

122 cubic feet pel second The total discharge for the four woo 
therefore be 18 QQq cable feet per second He further c» u® 
that the maximuiii flood water that could have lad 
Railway line on the night of the disaster was 14 218 cubic 
second and, as tho bridsreB were able as already shoivu to d*'*- ^ ^ 
over 4 000 cubic feet per 8c< ond inoie than that amo ii t, 1 ^ 
it the conclusion tbat the waterway must nave brti® 
dehrii brought down by the flood. Exhibit T The folloffing^” 
details 0 ^ the calculations made by him to show the volume o 
that had to pass under Oie bridge 
Water discharged by the Mangipatnam big tank 

Breach No 1 2,550 cubic feet pei Bccond 


SorpIuB escape 



Total 10 343 cubic feet per 


second 


W flter tiiB< harmed ly the Mangapatnam small tank 
Breach 631, surplus sluice 2,452, 
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Total 8,283 cabic feet per eecond 
Total discharged by two tanks . 13 629 

Debit water due to rainfall 3,454 

Balance discharge due to impound* 1 , 

ed water in tanks j P®'' 

He concludes this calculation as follows — 

Flood due or rainfall from a catchment area of 9 square miles, 
4 146 cubic feet per second 

Flood due to impounded water in tank discharged . 10,172 

Total 14,218 

N B — This seems to be a mistake for l4 318 (Exhibit T ) 

The experts who hare been examined accept the calcnlations of 
this witness as in the mam correct There was a considerable 
amount of discuoaion daring the trial as to the alleged breaching of 
the Alaugapatoam big tank and a quantity of evidence has been 
recorded beanug on tins matter ETeatoally the facts come out as 
follows It IS shown beyocd all donbt that the bund of this task 
was badly breached in two places on the night of the lltb Septem* 
her, but the evidence is not clear as to the amount of water that 
was ponded np in the tank at the time that the breaches occurred 
The tank is a very old one and it is shown that at the time of the 
Pymash t e , over 100 years ago it had been abandoned no doubt 
becauie the bed bal silted up to such an oxtent as to make it better 
worthwhile to cultivate tbo bed than to nee the tank for the storage 
of water It is shown that a stream which runs down from the 
adjacent hills enters this tank, flows round it in a channel that it 
has carved out for itself inside tbc bund and la discharged by the 
surplus chaunel The bund was in good order, but it is shown that 
it bad for a considerable time been used as a cart track and as no 
thing bas for years been expended on its repair it may, I tbink, be 
fairly presumed that portions of the bund had been worn down to a 
height considerably lower than wbat it rises to at its highest point 
It IB probable that it was at these places that tl e breaches took 
place Considering this fact and also the very great extent to wbi«.h 
the bed bad silted np, I feel considerable hesitation in accepting the 
eridence of Gnanaprakaram as to the amount of water that wss 
ponded up in the tank ou tbo nigl t of the disaster I shonld be 
inclined to attach less importance than this witness does to the 
breaching of the tank and ascribe the extraordinary amount of water, 
that flowed throngh what he calls tbo conBneil section in the stream 
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on the night of the 11th ^epiember, to an excessne rainfall one m 
fact ezoeedrng the figure of 9 inches which ha a aa a rule been accept 
ed thronghout this inquiry as the probable fall between 6 pit ontb 
11th September and 6 am on the follo-wmg morning afl^toAe 
consequent etidden and violent rnshof water that there most tars 
been from the bilJg m the vicinity of the railway As to ih » iff 
Chatterton (2iid witness for the defendant) deposes as Mow# 
“There IB a range of hills practically parallel to the itailwaysE^ 
about four miles distant and heavy banks of clonds must hawrooe 
up the Valley and emptied themselves against the ridge There 
most have been a rainfall of a considerable nnmher of inches In 
account for the enormoua atoonnt of water that came down Mr 
G-nanaprakasarQ at the end of Exhibit T, bavicg pointed ont tiat 
the bridges were able to carry oft some 4000 cubic feet per second 
more water than can have flowed down the stream, amtesetti^ 
concIuBion that the reason why the waterway proved msnSo oo^ 
must have been because it was blocked np by the istns twagtt 
down by the flood A heavy and sudden downfall ofraia 
there was on the night of the 11th September must of coarse Isf* 
brought a considerable amoont of delns snob os cholam stsll' a 
down the stream bnfc it most be held that the evidence io she’' 
the waterway was in consequosce blocked op to any seriooe e*te ^ 

IB very meagre Tbe pbotograpl e taken by Ifr Stouey 
BOme cbolam stalks were found among the wreck of fbe tram 
similar evidence is given by other witnesses bat this does not 
in support of the fheoiy of obsti action Hr Gnanaprakasaffl 
that he saw a babool tree that had been earned dovni tbe streiB * 
that he was told that 25 cart loads of cbnlam stalks had been 
away The evidence of the ryots who have been called a? ^ 
does not however prove that any consideiable number o ^ 
stalks Were earned away The evidence as to thil pcrcioa 
defence must be set aside as of but bttle value * ^ e mre 

The question that has to be answered is why did the 
Way f Tlie answer given by Mr Thompson to this query i' 
the correct one and I accept it Before I however p «i 

out in detail a, few words are necessary as to the ^ ^ 

2 This pier was resting on a bed of soft she e ^ 
the Bail level at 10 000 stretched across the stream at « 
levels Kondapuram side abutment 81-95 
Mangapatnam side abutment 83-25 ( 7 nle Exhibit 15) 
the foundations of pier No 2 conld be found aft^v ti 

Mr Thompson points Out that Exhibit 14 sbowa tbnt haaJd 
the bridge was that the fonudatMum of loth tl® 

the same depth Xijing in the soft shale there was R 

to the depth of from 3 to 5 feet hat tins bed, thers caa 
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^r'ls earned off as soon as the flood began to come down Exhibit 15 EaUIal 
also shows tliat there was a bed of liard shale across the stream at the Kolida* 
foUowing levels 78, 92, 77, 09 75, 42, 79 09 and 79, 10 Mr Thompson Madras 
further states tint examining the wells in the \icimtj of the bndge Railway 
he found tbit below the surface soil there wis a stratum of kantur ’ 
over 3 feet in thickness overlying beds of sliale and skate and also that 
he found some kankur on the south side ot the budge near the wing 
walls These facts show that it is most probable that at the lime 
that the bndge was coiistnicted there was a layer of kankur spread 
across thesticam As to when however this kankur was earned 
away it is impossible to say It may base gone years ago, or it may- 
have listed till the night of this disaster If it did it must have been 
earned off as soon as tbo flood began to come down the river at as 
high a velocity as 10 feet pci second (iidi deposition of Mr Thomp 
son) Mr Thompsons evidence and laa leport (Exhibit 17) also 
pmre to my satisfaction that there was no scouring worth mentioning 
under pier Iio 2, md that it was not such scouring that led to its fall 
The following are the more iinpoitant portions of Mr Thompsons 
evidence, m which he explains only pier No 2 gaie way He says 
The coiiclusiou that I cime to was that the piei bad slid on its 
foundations foi a short distance when, owing to the girders being 
bolted down to the piei, the pull of tho girders against the movement 
of the pier ciacked the pioi so suiousl) that the pressure against the 
girders and the pier caused a pot tion of the masonry of tho pier to 
overturn, while another portion of the pior attached by the bolts to 
one of the spans of the glider was earned away by the flood. An 
luspectiou of one of the girders showed that it had been subjected to 
a heal} diag aud it appeared to mo that this was due to the move* 
uicnt of the pier that the lads had bold and that the moiement of 
the pier dow n the stream had twisted the girder till ultimately the 
rails smashed and tho girder floate 1 down stroiui If tie water rose 
nbo\ e the bottom flange of the girilcrs, the pressure of the water on 
the girders w ould be communicated to tho piers and the direction of 
the flow of tho water would bo altered and would be discharged at 
right angles to tlie plane of the ginlcrs, instead of parallel to the 
axis of the river If the watci lial risen oicr the truning wall but 
not up to the flange of the girders, there would haie been a certain 
amount ot spill, but the direttioii of the flow of the water could not 
haie been alttri I M hen tlie water rose above the flange of the 
girders, tho vtlocity would increasi, and the budge would become & 
submerged sluict. If tho water riso in the ca'^e of thi» budge as 
high as tho Uinges of tbo gii\Urs, the iflict woull letliat it woul 1 
prc's agaiu«t tin, puis on the mrtb sidt, that a hollow would le 
foimed on the south si U and that tin. pitr woul I be subjected to 
Bide pressure m accortlanco w ith tho diffoniico of the level of tho 
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■water on the two BideB of the pier This bridge is not designed to 
resist the amount of lateral pressure which it ivonld be subjected to 
if the water rose to the top of the girders It is not usual to desijn 
bridges that "will resist such pressure I calculated that the pier of 
this bridge that •was earned away was capable of resisting side pres 
sure up to about 45 tons (The details of tins < alculation are giten 
in the deposition of this witness) If the water was flowng si a 
surface velocity of 21 feet pei second which would give a mean ve ^ 
bity of 17 feet per second and the surface of the water against a 
pier was 2 feet higher on the north than on the south side, that wo 
give a Bide pressure against the pier of 22 tons To this 
added the pressure of the water against the girders and ^ 
mean velocity of approach of 11 feet per second would give a pres 
against the length of girder which would affect ho 2 pier o 
tons The total pressure would be therefore 45 tons with t 
up to the top flange of tlio girders' This 
that as Boon as the water rose to the top flange, as it is c ^ 

that it did on the morning of the 12th September, t e 
cotumonce to ebdc on its foundation and the tw o girders an 
would collapse in the manner described by Wr Tbonipsoo 
to guard against a simihr disaster in the future, ^ 
states m Exhibit 17, that he proposes in restoring e 
tinder in the masonry where necessary, to provide ce 
and doivn streim with a masomy floor between, an ^ jjgjjujs 
waterway by lifting the girders 3 feet Can it be he * 
the bridge w as not originally constructed or subseqneu j 
as here proposed by Mr Thompson, the defendant mus ^ ^ 

bo guilty of negligence, I am not prepared to arrive ** jpj 3^ 
elusion The bridge stood without 

years and it cventnally went because jt was subjec e jjjgj. (Jat 
so utterly abnormal and excessive, that I do not 
Company B Engineers can be held to have been gm y 
because they failed to foresee and guard agftmst i » ts 
fore as the original structure and maintenance o ® 
cemed, I cannot find against the defendant on the u „ 

The next question to be considered with refereu®® ({,u 

as to whether the Mail train might not have been s jl,j 

disaster avoided, if there had not been neglect on $jtUO 

defendant with respect to the -watching of tbe 0® 

of watching the line in force in this portion rj***^'** 

night of this accident, it is necessary to refer ® ® ^xisho?*!’ 

which have been filed in order to show clearly w * jfCQ 
tern 18 and how it came into force It appears t a 
•watchmen were generally employed on 
it nas proposed, for financial reasons, that the S 
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lu the lladns Bailway should be discontinued and vanous other 
alterations made In a lettei from the Agent and Jlanager of the 
Raili\ay printed m a Government Order of the 22nd December 1879, 
(Exhibit 21) it was suggested that night watchmen should be abolish- 
ed and the Consulting Engineci for Railways in sending this and 
other proposals on to Government observed as follows ‘ The estimat- 
ed saving in the Engineering Department consists almost entirely in 
the abolition of night watchmen whose cost in wages and stores 
amounts to more than Rs 40000 per annum This item of expendi 
tore IS believed to be peculiar to the Railways in this Presidency, it 
being understood that night watchmen are not employed lu other 
parts of Indii Their abolition on tho Madras Raihvay has been for 
some time under discussion and the Chief Engineer has recently 
proposed to dispense with them in the interests of economy A 
Committee consisting of tho Consulting Engineer, hts Deputy the 
Examiner of Railnay Accounts, and all the leading officers of the 
Madras Railu ay, considered the various questions that had been 
taised and passed the follou mg resolution on the 27 »h February 18S0 
" Hesolred that in the opinion of the Committee the services of night 
tvatebmen employed in the Engineering Department may safely be 
giudnally dispensodu itb as vacancies occur except the men employed 
on bridges, the safety of the lino being provided for by tbe gang maist 
ties being ordeied to put on the most trustworthy men in tbe gang 
as itatchmen whenever the weather is threatening and floods may 
be expected tbe men so employed being paid extra for the special 
service ’ Tins proposal was appioved of by Oovernmtnt on the 10th 
April 1880 (Exhibit 22) Shoitlyaftei this certain peisons were 
prosecuted before the Sessions Judge of IToith Arcot for endangeimg 
the safety of passengers by placing pot slceptrs on the Railway line 
During the trial, it was stated that from tho let Tanuaiy IbSl, nil 
night watchmen on the line fiom Jalarpct to Bingaloie liail been 
dismissed Mr Plunicr, in his Jndgment observed that it appeared 
to him to be very false economy on the pirt of the Railway author 
ities to aboh«h such an obvious protection as that afforded by the 
employment of night line watchmen and to leave tho line from 6 p si 
to 6 A M , to take care of itself and forwarded a copy of the judgment, 
Exhibit 1 2, to tbe Chief Secretary to Government His lettei wag 
sent to tbe Consulting Lngineei fornjioit, but he adhered to hi« opini- 
on that night watchmen Could safely lx dispensed and nothing further 
was then done in the matter (t xhibit F ) A considerablL nnmbtr of 
papei'^ have been filed reliting to the iiiIcn passed fj-om time to time 
for tbe wntclung of the line Mncc* 18S) The first of the-e is Exhibit 
n H , tho Circulir (No “174) of tin, 25th May lEsO relatm? to the 
abolition of night waftliineu In it is stated that it ha« been decided 
to abolish permanent night watchmen and to employ during monsoon 
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Pahlal andstoxmj weatlier onlj eelectedroen.fromtliePem'ineutffaygan^ 
Ealidas jt diJBcted sboxild be paid annas 2 pies 8 extra for erery 

Madras mgbt that thfiy were on dutj It was farther ordered that eaA 

RaiUnj Permanent “W^ay Inspector xvas on the approach of wet weather to 

an-ange for a special gang cooly to perform the duties of the mght 
•watchmen for as man^ nights as he considered nece'surp fnthe 
diy seasoii and in foil ■weather it was daected that there were tots 
no night •watchmen On. the tth December ISW, a cireular was seat 
out to Kesident Engineers duectmg them to leport as to the steps 
, that they had tahen to ensure that the terms of Exhibit H S irei'e 

complied mth, Exhibit 23 On receipt of the replies to tins htter 
the Chief Engineer sent out a Cii’cnUr No 1315 of the 15th Janoary 
1894 (Exhibit Z) in which he ob'^erved that his previous c'kq r 
had elicited the fact that there was no uniform pmceduie wth 
enoe to the employment o£ night •wttcbmen ftud after pointiii’ 
that the Noith West Ime between Ouddapah and 
ot the poitionB affected by the South WpstMouBoenptssedt e ® 
ing orders — “ It is therefore left to the discretion of fb® Wst 
Engmeei os to whether during the continuance of the Sou ^ 
Jlonsoon they put on the day watchmen or coolies 
from the gangs Inspectors should however at nil times 
doubtful •Weather warn the gangmaistnes to be ont 
patrol the line and if necessary turn out the 
purpose The maistries should also be on * 

patrol the line doling wet nights taking as fgr ci^ii 

may be 1 equired end the men should always bepai 
duty Exhibit I and A A show the instructions 7 

dent Engineer to the P W Inspectoi s with le respr®^ 

There were fmther discussions and correspondence ^ n^and 
night -watchmen in 1898 which wiU he found m r * Ewatnabf®® 

A, hut -which it IS not necessaiy to refer to m detai pi, 

the 15th Juno 1898 a cucular (Eihibd B) tis tune 

Engineer which contains the rules which -were ut 

that this accident took place in the Third *’ 

anoe must he attached to the fiiet paragraph o o c o 

as follows»^“ Night patrolling iB ordered to commen P , 

October and to end oo tho 31st Decembei on t e 

tiict between Arkonam and Ouddapah audio sb ssd 

June and to end on the Slst o£ August between 

chnr, but Permanent "Way Inspectors aie espec e or 

patrolling is carried on ovei their lengths at , 

stormy -weather is pre-valsnt This applies o walcb®®®* 

It will be obseived that the system of having no °'{j,fsof 
any time tbroughout the yeau introduced from ® ^ 

la 1881 was ahohshed and that mght watchmen 
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entertained during certain months of the year on certain portions of 
the line For the portions of the line ^hich includes the site of this 
accident it was directed that there were to be night watchmen fi*om 
the Ist June up to 31st August but at no other timo throughout the 
year It is difBcult to understand why it was decided that on the 
portion of the line running through Jammalamadugu Taluk, it was 
decided to stop all watchmen on the Slst August for it will be found 
by reference to Exhibit 35 that the month in which there has been 
the heaviest rainfall in that Taluk for the last 30 years is Septem 
her, that tl e month with the next highest rainfall is October and 
that the average rainfall in both those months is considerably hea 
vier than it is in June July or August It is urged on behalf of the 
defendant that Mr West the Chief Engineer who signed Exhibit B 
had a lengthened experience of the Ceded Districts andthat it must 
be assumed that he had goo I reasons for directing that night 
watchmen should bo dispensed with nt the end of Angust That 
Mr West had very considerable experience of that part of the 
country is perfectly true and it is unfortunate that owing to bis 
absence from India it has not been possible to examine bim es to 
tbe reasons on account of which it was decided to stop the watch 
men ]ust before the commencement of the period of the year 
10 which the heaviest rainfall was to he expected It has also 
been urged that these rules received the sanction of the Cod> 
suiting Engineer, who must have been uell acquainted with the 
climatic conditions of the country thiough which the Railn ay passed 
It Will however be found by reference to Exhibit A that the dates 
on which night patrolling ms to begin and end m the several 
districts were not filled np in the di \ft rules drawn np by the Con 
suiting Ingmeer This was a matter which it was no doubt thought 
should be left to tlione with special local knowledge It is idle to 
inquire as to who is really responsible for the rule dispensing with 
the night patiols on the Slst Angnst but that it has led to most 
unfortunate results in the present instanco there cannot in my opin 
ion be any reasonable doubt If all the rules to be found in Ex 
B, and especially No 7 had been in full working order on this 
poition of the line on the night of the 11th September 1902, it is 
scarcely possible that intimation of the dangerous condition of the 
line would not have been given to the Station Master at either 
Mangapati am or Kondapuram m time to stop the Mail trim from 
Madras It seems to me that it is imj o«8iblc to avoid coming to the 
conclusion tint tl e Bailwaj Company was guiltv of negligence in 
leaving this portion of tl e line aWolntelv will out any attempt at 
watching or patrolling duiingthetwo wette«t months in the year 
from the timetl e coolies intl Permanent I\a\ gang left their work 
nt about sun set till thei returned to work after sun n«e, especially 
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■when it 18 rememhercd tliat the line North and South oI Jlangapataso 
skirts for eome miles hills from which sudden rnslies of water mij te 
expected in bad weather It is however contended that thejiro 
visions m the rule that I have already quoted to the effect that Pf 
manent "Way Inspectors are expected to see that night pattolhsgn 
earned on over their lengths at any time -when wet or ftora/ 
weather Is prevalent, if properly carried out would be found to jfferf 
a sufBoient sefeguard agninst accidents I have accordingly no^ ^ 
consider the manner in •which the provisiona of this rule were cim 
out on the night of the Jllh September In September 19®, 
rapielt (plaintiS's Iflt witness) was the permanent Way 
oharg^e of this portion of the line l^e had 40 miles of Railway 
under his supervision and lived at Kondaparam the first stahoB 
the line to the North west of llangapatnam Gaug 

consisted of sixcoolies anda maistry who worked from the j 

207* mile, Tulnlcanam plamlifFs 2 na witness, was the 
and two of his coolies Fakii^du and JInmgada (llth an 

nesses for defendacit) have been examined Gang No 

SfaiBtry worked from the 207, mile up to Kondspnm® 
member of this gang who has been examined is Ai't 

ness for defendant) It is unfortunately not ® ° wag 
poBitlvo certainty the movements of Oarrapiett 
coolies on the night of the Ilth and the monung o 6 i, 

her and the boors at which they started to inspec Pjiipjsd'' 
clearly shown that Tnlnkanam and two of jj,e 

and llunigadn, left Mangapatnam Station on the grossed 
September after it had begun to raju heavily, that y 
Katar bridge and that after dawn on the l2tb Sep ® 
found on the Noidh side of the bridge, whwh t ey 
recross, by Carrapiett There is however, scarce y g 

connected with the movements and action of t ese 
Carrapiott, the evidence with respect to wbio is ° 
and conflicting It is quite impiwsible to AIaog®P®*°^ 

hour at which Tulnkanaro and his two coo les j »ho“* 

Tram No 32 from Gooty left Kondapuram 

AVhen he had been under examination for some 

stated that after lie had crossed the Maoettpatnato po c 

hia white light to that train os it approacbe ^°^j,{,hedep"“^V, 

Gooty AYhen, however, he first entered the 

as follows He said that he found Fakirga n jjij lai“^ 

a tamarind tree 1 hey opened the tool box on . 

He adds “ I can't say how long I stopped m ® Jt ^ 
tram came from Gooty, I went out to gn o t e * 
raining heavily I then went towards t e attach 5 ^ 

qoqIiob with me If this statement is truOi 
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•weight to it than I do to the aftcrthonght Inlnkanam cannot have 
left Jlangapatnam Station till after 1 am It may bo mentioned that 
there is no evidence of any weight in collaboration of iulnhanam s 
asseition that he showed the light to the tram aftei he crossed the 
bridge as no one oi the tiain neither the Guard noi the Diivcr noi 
the Fneman has been able to go into the witness box and state that 
he saw the white light 5he endenco of the Assistant Station 
Master, 9th witness for defendant who was on duty on the night of 
tlie lltli September throws bat little light on the question as to the 
hour at which Tnlnkauam and his gang men stmied to patiol the 
line He says that he saw t-wo gang men at the tool box at 9 12 
P M but that they were not there at 12 10 P M This, however does 
not prove that the men were ont on the line for lulnkanam deposes 
that when he first saw them thej were not at the tool box but stand 
ing under a tamarind tree Tnlnkanam furthei states that having 
crossed the bridge be went along the hne as far as mile 207/6 7, 
where he found that the Railway embankment had been washed 
a'way He left Munigadu at about mile 207 and returned towards 
Msngapatnam When, however he and lakirgadu got to mile 
205/14 IS they found that the embankment had been washed away 
there also to suoh an extent that they were unable to get across the 
breach They waited there till dawn and then got across the water 
having subsided to a considerable extent They walked on to the 
bridge and then saw that one of its piers bad been earned awa) 
and that the greater portion of tian No 81 was lyii g at the bottom 
of the stream Here again there is % considerable conflict of evi 
dencG When ^fuingadu was first examined which wa® on the 14th 
September at the inquiry held at Mangapatnam regarding this 
disaster what lie stated was as follows At 207 mile theie -nas 
danger The hne was breached l\e(io} lulukanam Munigadu 
and Fakirgadu came back with the intintion of stopping tbe Mail 
We returned to 205/15 mile and there wras a gap I got hold of 
wire fence By the time we got to the bridge the Mail was wrecked 
at the bridge " In the case of a man s ich as tins an ignorant cooly 
on a at Rs 5 a month far greater weight shoold ha attached to 
his first statement than to his snbscqucnt a<:6ertioas made after there 
had been time to concoct plausible stones If ibis man leallv was 
left behind at mile 207, it is most exiraordioarj that he should Lave 
stated at the enquirj that ho came back to the bridr^ at oiici with 
the other men In this man s first statement it will also be remarked 
that nothing is said as to there havii g been nm real difficulty in 
crossing the breach at 205^10 He appears to Lave got hold of the 
wire fence and got over without am senous dclav, and this state* 
menl IS corroborated by Section ministry Subbarayalu (2ord witness 
for dcfendxnt) llisyMtiess states flat It stniud from Kouda* 
1C2 
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purlin at 2 A M and -walked towTirds Jlangapalnato He eays “I 
went on towards ilangapaln'iin and found Tolnk'Wiaia ood PaVr 
gadu at tliQ bridge To get to them I bad to cross a breach b; 
walking on the pot sleepers The -water there was about i bet 
below the rails It u is dark when I got to the breach Itteotms 
about 10 minutes to get aciosa tbe breach When I got to Tolu 
kanam, the bridge w as gone and the tram had fallen into the river 
It cannot well have been as late as 4 r m , when this man crossed tl « 
breach, and he found no clifficoUy in doing bo, ond on amviDgattie 
bridge found that Tnlnkanain and his cooly tad been able b 
there before him The evidence given by Santhayya ^I3th inlnefi 
foi defendant) also proves beyond all reasonable donbt that tbs 
breach at 205/14«15 was not such as to aftord any very sene'!* 
obstacle to a cooly who avanted to get across Santhiyya stite* that 
he met Ifunigadu standing with a lantern near bridge ho ‘ 
Santhajya took the lantern from the other tmn md told hio to go 
On to 'Mangap'itnam and inform the Station Master that 
breach at bridge Ko 602 Munigidu t>nbseqneatly cn»e bar 
told liim tint he had eeon 'lulnkanam And Pakirgidu, find thi t 
had informed him that the tram had fallen down, and directs 
to go and report this to Cairapiott lie says distinctly that ® 
gadu told him that be had seen the tram after it had fv «ts au 
shows that the man waa able to get ncro'^s the breaciM a 
205/14 15 and walk up to the Mangapatnata brulgo ovit 
difficulty The point is m reality not one of very great 
for it 18 clear to me from the tvjdenco of Mr Thompson 
into consideration the net and stormy state of the 
night 1 nlakainm, even if he had got to the bridge 
came up and had made the best possible use of the ppe 

he w as provided, wonld not have been able to stop th® ^ ecu 
to prevent this disaster The view that I take after a 
sideration of all the evidence is that Tulakanam get 
breach at 207/6 7, that Lo then turned hack at once m 
information of the breach at the Mangnpatnam 

not seriously delayed by the breach at 203/15 but tin * gtrfi® 

did not arrive at the bridge till the tram had fallen m ] [j 

If tins view 18 correct, it folIowB that Tulnkannm jtjt »* 

JIangapalnam Railway Station at a much later 
which he has tned to Bhow that he started wit » lj.^nce 
The Only evidence that it remains to consider w^i 
questions le that of Catropiett, the Permanent aj 
states that on tho iiight of the llth September, w ** *® 

air outside Ills bungalow AtahoutUrM 

he accordingly had hiR bed earned inside m ^irokclbe^ 

He was awakened by tlit ram at about 1 40 a w 
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tion Slaistry (23rd witness for defendant) and two coolies and at about 
2 0 clock started along the hne m the Jlangajiatnatn direction At 
about mile 2 OS 7 he met tliree of John MaietijrB gang They said 
something, he does not say what, to him alxmt the state of the line 
and he pushed on to bridge No 672 There he found that the 
ballast on the South abutment had been washed away for a length 
of 30 or 40 feet and to a depth of 14 feet The three coolies, 
whom Carrapiett bad with him, then returned to Kondaparam 
but lie states that he did not diiect them to tell the Kondapnram 
Station Maste” to wire to Mangapatnam abnnt the breach The 
explanation given on the pait of the defendant for the Inspector's 
neglect to hasten back to Kondaporam and inform the Station 
Master of the breach or at least to send an urgent message by one 
of the coolies to him is that it was nnuecessary for him to do so as 
ha had been told that information had already been sent to 
^langapatnam, and that his duty was to take immediate measures 
foi ilio repair of the hne, so that tram No 81 might pass over it 
without difficulty It is impossible to accept this explanation, 
Carrapiett could not possibly have im^ined that it was possible 
for him to repair the damage to the line before the arrival of the 
train, and even if he was satisfied that all that could be dono to 
inform Masgapaiuam bad been done, this did not relieve him from 
the lesponsibihty of soiiding the earliest possible information to the 
Station Master at Kondapnram (vtle No ot the rules 

contained m Lxhihit 28 extended to the Madras Railuay by 
Exhibit 29) The point however, is not of much impoitance, as it 
is doubtful if Carrapiett starting from Kondapuram at 2 xm 
could after bis arrival at bridge No 672 have sent or taken a 
message back to Koudsporam lu time to enable the Station l^Iaster 
by a telegram to Mangapatnam to stop tram No bl btfore it 
left that fetation It is, howeiir impossible to avoid convicting 
Carrapiett of ntgligence of duty in not starling out long befort 
2 am that moining The rainfall that night n as le says the 
heaviest ho had ever known m those paits and the ram gauge in 
front of his office registered a fall of 6 2o inches between G 1 u 
on the nth Septembei and 0 a 11 on the followinp morning 
This downpoui must have oronsed tl e Inspector long before 2 am, 
and it IB absolutelj incredible that the Section MaiBtrv l)ing in the 
open verandah of the bungalow could have, slept calmh till that 
hour. Cariapiett hoaevei, in bis deposition asks the (. ourt to 
believe that, when ho at last awoke at aliout 1 30 t v , he had to 
awaken 1 iis maistr^ and tin. two loolics as thei wert all asleep 
I have already held that the dcftndmt, in slipping night 
watchmen on the Jlst August regardless «.f the fact that Siptcmber 
and October nro tbo months in the yeai when the Leanest rainfall 
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IS to be expected m these parts, cannot be acquitted of 
and I must for the reasons now given arrive at a Bimilar 
With respect to the manner in which the rale, that Permanent 
Inspectors are expected to see thut night patroUmg is camel on 
Over their lengths at any time ^\ben wet or stormy v^eatierw 
prevalent, was observed on the night of the llth September Tou 
great a responsibility -aaB thrown on Tulakanam an elderly aol 
Ignorant cooly, receiving the wages of a horsekeeper There was 
One to see that this man and hia coolies turned out in time on tl s 
night and the result was that the_y were too late to take effect rit 
steps by -warmiig Komlapuiani, and thiou^h Kondapoiam HWj'u 
patnHXQ in time to htop the tinin CairipiettwBaahovnmy opinion 
guilty of negligence He ouglit to have tamed out certainly not 
later than midnight, and if he had done so this d sastor w>u 
almost certainly have been avoided Whether it be the correct 
View to take that the rules were faulty or that thev ivere 
earned outer both, the result was that although i® 
portion of the line from Mangapatnam to Kondapuram^ 

Was earned away and the embankment was senously i'® 

in two places, information of what bad happeoed was not 

the Station Masters m time to stop a tram which was 

about four hours after the wild and boisterons weather accomp 

by excessive rainfall which led to thie disaster comtaeuce ^ 

the 2nd issue I must hold that the death of K.aUdas Ramc * 

due to negligence on the part of the defendant 

to a matter with respect to which some evidence has 

and there has been some discueaion Captain 

Government Inspector of Railways, suggested that it tbs 

10 be possible to wain trams appioaching dangerous ^p^ 

line by means of port fires and red flares * j rot 

suggested that rockets might be used inth advau 

consider that it is necessary to give my optaio® as o 

It IB admitted that red flares port fires Bn^'“ 

for such a purpose on any bne in India or m 1” 

Ireland Mr Thompson is doubtful if it would be 0“^^ ^,3 

use such signals with advantage, and is of opmio® gfjjpnei 

SI had started, the only -way that it could have j (trf* 

it got to the bridge was by detonators attached to t jid? 

Pulnkanam could not put down as he was o® llfsro 

the stream As to the signals advocated by '‘I n 

that I need say is that, ae they arc not u’ci 

India or the United Kingdom, it cannot bo held to , 1 ,, 

On the part of tlio defendant that they ore ®ot m 

Madras Railway line 
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The tliird and fourth issues must be found m the affirmatiTe as 
there can he no doubt that the plaintiff is the son of Kalidas, 
that the plamtifts next friend is the widoiv of Kalidas, and that 
the plaintiff 18 entitled to sue as the representatiTe of his deceased 
father 

The fifth issue remains to be decided Btit few decisiois of 
Indian Com ts passed, with reference to the measuie of damag’cs 
to be awarded under Act XIII of 1855, have been cited Refeience 
may be made to Venayal haghunath v The GIF Baxlwaij 
Comi any Bombay Hi^jh Court Iteports Hd) and Batanbai v The 
GIF Oom^ony (b Bombay High Couit Repoits, 130) The 

decision of the Chief Justice iiom which this is the appeal will be 
found at p «gc 120, note of the 7th volume There aie also some 
impoidaut decisions on the provisions of Statute 9 and 10 Victoria, 
Chapter 93, on vvhich the Indian Act la based These decisions 
lay down clearly that in assessing damages the pecuniary loss 
sustained by tbe family of the deceased is all that can be considered 
and that nothing can be allowed the survivors as compensation 
for mental sufferiug, etc (Biahe v Midland Fttluay Company 
18, Queens Bench 93 and 21 L J Q B 23 'i) In Boiiky v 
landonandN W BaiUaj Company, where the person on whose 
behalf damages were claimed was the mother o! the deceased, who 
had bound himself by a personal covenant to allow her an annuity 
of £200 during their joint lives, the majority of the Judges 
held that the principle of fixing as damages euch a sum as would 
put tbe mother in the same peconmiy poeition as if her son 
had not met with the accident was sound (Law Report 8, Ex. 
221 and 42, L J Ex 153) 

It I e shown that Pankh Kalidas Ramebaud was a partner in a 
firm of jewellers trading in Botnbvy, uudei the name of JLavcii 
Amuluck Khoobcbind and Compauv ai d that he nas entitled to u 
4 17 share of tbe piotits of th-vt firm ]■ \liibit J Tlu. ovidencL as to 
the profits realised by this tii m ib bj no means as clear and full 
as could be desired No partnei ot the him has been called 
as a witness A book keojier (9th witness for plaintiff) of the 
firm lias however pn duced \ balance sheet (h xhibit K) showung 
the profits of the turn for the vears luding tbe 11th November 
1901 and the 30th October lb02, and the *K;count books (Ivhibits 
L 1, L 2 L 3 and L 4) from which the figures given in Exhibit 
K have been taken have also been produced As there is at present 
no Guzeiatti Translator in the High Conit, these books have been 
ixaramed hj the Guzniaiti lntLr|ietu in the Office of the 
Collcotoi of Ma Iras, ami h s Kciioit (LtlilitN N) Miows that the 
balance sheet has, with the ixccption of r few irrors of no 
mportaiico, been comctlj prejared Tluse j apers show that the 
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profits of tjje firm for tlie two years that I have mei 
amousted to Ilupces 78 16I 6 3 T£ from tine amount Rs 
being the interest at bix per cent on the capital of the firm 
amounts to Hs 212,500 (titfr Exhibit J) and has to be p 
the persons mentioned m paiagrapb 3 of Exhibit J be deducti 
balance available foi distnbntion among the partners sho' 
the first paiagraph of Exhibit J oillbeRs 52,661 6 3foi 
years oi Rupees 26,330 11 1 a year , Kalid-is 4 17 abate o 
finm would be Be b,195 7 4a year or Be 516 and odd a n 
It IS by no means easy to determine the share of this wo 
income of Rs 516 that I should hold the plaintiff and his w 
would be likely to bare had the benefit of, if his father had 
The amount wonld hare varied from year to year according! 
wahts of the boy and tbe whims and fancies of his fakhcr 
decisions ag might be expected afford but little assistince 
Court aitcmpfiag to decide what proportion of his income a hi 
winner may be presumed to be likely to expend on those depe^ 
on him I thmk that, if I allow tbe plaintiff B* 125 a is' 
to, a euro slightly less khan one fourth eftbeiowme ^1"® 
deceased was earning at the time of his death, it cannot fun f 
contended that the figure is unreasonably high or undaly 
Eahdas was 27 years of age at the hmo of his death, and ^ o 
the Seci-etary of the Oriental Life Assoraneft Comja^y ( 
rntdesB for plaintiff) tells os that a native of this country 
years of age and of sound constitution, has an ordmaij 
expectancy of life of 36 years Ho has also calcnlatrd ^ 
man of 27 years wiih an expectancy of 36 years would have o 
Bs 264 000 to purchase an annuity of Bb 1,000 a month ® 

therefoie have to pay Bs 33 000 for an annuity of Rnp«* ^ 

month, and I accordingly find on the 5th issue that 
the amount that the plaintiff is entitled to recover ^ ’ 

from the defend ml on account of himself and his 
pass a decree for Rupees 33 000 against th® jcj 

costs, aud under the provisions of Section I, Act . 

direci that the said som shall be divided into t! 

of which One shall be handed over to the next rie^ 
plaintiff, the widow of the deceased for her folc 
and the other moiety ehaU be banded over to her ea 
as the Court shall direct on behalf of the plM’^t' 

USB and benefit 

I certify for two Coonsel for the plaintiff, 
for the defendant 
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Case No. 35. 

In the Court of the Second Subordinate Judge 
at Alipur. 

Soil No 1 or 190S 

JADAB CHUNDRA GHOSE, Phinti?f, 

THE SECRETARY OF STATE FOR INDIA IN COUNCIL, 
Deptmdant 

Olnm by eontractor — Supply laHail—Supplj of coal by PmUray Com 
pany — Compensation for ^amagc-^TAmilation 

This was a suit against the defendant for compensation (1) for damage 
sustained b) the plaiutiQ on account of bod qualitj of coal supplied 
by the defendant (2) foi th© price of bricks spoiled on account of 
suppljr of bad coal by the defendant and (3) for the price ol brick ballast 
taken delivery of by the defendant The suit was dismissed on the 
following grounds — 

(1) that the coal supplied to th© plaintiff was not of bad quality, but 
that bricks were spoiled owing to tbe insnlTicicncy of coal used by tho 
plaintiff in burning them and that the suit was barred by limitation 

(2) that the plaintiff was jtaid for tlio ballast aupplied by him , 

(1) that ns regards gob works done by liim, ib© claim wos admitted by 
the defendant and the amount was duly credited 
JudomENT — Tho plaintiff is n contractor Ho offered in NoTcmber 
1899, to supply ballast to tho E B ^ Railway Administration at 
Rs 9 8 per 100 cubic feet This offer was verbally accepted by the 
Execntir© Fugmoer in charge of Ibo line and the plaintiff commenc 
ed work m ISdp There was a specification of the contract and the 
ivritten tendoi of the same was signed by the plaintiff on the 23rd 
of January 1900, and subsequrntly accepted in writing by the 
Engineer in Chief 

It IS alleged that in accordance with (Ii© apeciScation, the ballast 
was to bo broken into 1' inches gauge, that the sire of the bricks 
was to be ll'x 51' x3', that fbe enpply of real was to bo made by 
the Rnilnaj Administration, tbnt9,0 maonds of coal was to be 
burnt foi every lac of brieks, that lu Angust lOOO a circular was 
issued by the Engineer m Chief and forwarded to the plaiotifl 
directing him to break ballast «o as to jwss thioogh a ring 2 inches 
in diameter, that m porsusnci of the aforesaid contract the plaintiff 
clamped bncl s with tl e coal supg lied by tl e Railway from Febrcary 


190Q 

January, 27 
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to May 1900 that tbe plaintiff signed a coal statement prepared hj 
the Railway Administration showing a supply of 194000 manndJ 
of coal to him, valaeU it Re 77 946 0 7, that the Railway Ado n i 
tration took delivery o£ 8 53 709 cubic feef of ballast w thent 
objection in 1900 and of 6 35 153 cubic feet m 1901 O'’ that tbe 
plaintiff olso did some job woiks for the Railway nlaed 
Rs 4,706 7 9 which by matnal consent were incorporated w tb t * 
ballast ncconnt, that with the exception of 54 000 manada o 
AsBim coil obtained in May 1900 the remaining coal snppl ed J 
the Hallway Administration waa bad and unfit for bninin^brc * 
that in consequence of the bad quantity of the coal 4hcsof M ® 
feet of bricks were spoiled and unbumt wl ereby tbe pla ntifi s®* 

tamed Rb 12 000 is dimagee tim* as the pla ntiff s kaeba bncli o 

clamps measured 18 lacs of cnl o feet and tie space oeenpe 
coil wag 3 laca of cnbic feet a quantity 1 S5661 mann 
Coal wag only nccessaiy to burn his bucks at d the plaint * ^ 
fore entitled to claim a sum of Rs 26 OIS 1 9 for tbe eicess 
maunds of coal TJpott those allegations the plaintiff da s’* ' 

« 1 Rs ' 

Oompertsahofl— 

(1) For eicess of coal consumed owing to its 

bad qoal ty 4339 mounds @ As 6 per g o 

mauod 

(2) For oAOOOmaonds of Assam coal sop 7 

plied to btin 

(8) For price of 4 lacs cubic feet of bricks 
spoiled On account of bad coal 
mg cost of clomping ® Bs 3 per 1 j2000 0 ® 

cubic feet 
Pnee of hallast — 

For 8 53 769 cubic feet of brick ballast taken 
delivery of in the plaintiffs presence 
and 6 35 153 cubic feet taken over m 
his absence @ Rs 9 8 per lOO cu c ^ p 


feet 


Job teorJes — ■ 

4'tK 

For breaking balJost Ac 

Total 


Bs A '' 

Deduct payment in cash 
Pnee of coal 

47,210 0 0 

78 035 ^]j5!35 0 " 


Bslan<^® 
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The plaintiff also claims Rs 21,257 7*3 for interest at 12 per cent 
per annnm, and his total claim is thns laiil at Rs SC,3C6«6 0 

The principal ohjoctions laised on behalf of the Railway Adminis- 
tration arc that in accordance with the specification signed by the 
plaintiff, the Railway authorities were not bound to supply coal to 
bim, that it was quite optional wotb the plaintiff to take the coal 
from them or from anywhere, that the size of the bricks agreed to 
be prepared hj the plaintiff was 10'x5'x3' and not ll^x 
5i*'x3*', as stated by the plaintiff that the ciicnlar referied to by 
the plaintiff had nothing to do with the size of the ballast agreed to 
bo supplied b} the plaintiff, that in li)00 the plaintiff supplied 
8,79,G40 cubic feet of ballast, of which 17,968 cubic feet weio mixed 
with peela, that in 1901 and 1902 tbo ballast taken over contained 
peela and rubbish and on being lectified bj Afessrs B L Sen and 
Company, was found to contain only 4 21,230 cubic feet , that the coal 
supplied to the plaintiff was not bad or nnfit lor burning bricks and 
he sustained no loss and is entitled to no damages and that the 
kaoha bricks in clamps measured only 20,11 575 and hence 1,94,000 
niaunds of coal wore insufficient to burn lus bucks llie Railway 
Administration denied that an) thing was dne to tlie plaintiff for the 
ballast supplied by lum and contends that the money paid wben in 
onsh and the price of the coal supplied to him exceeded tlio ralue of 
hiR ballast taken OTcr Ihcse and other objections raised in tbo 
defence were icsoWed into tho Kllowing ishuce settled in this enso, 
that IS to sa},— 

1 Is the suit barred b) limitation^ 

2 What were the terms of the contract and spicification, 

and what was the effect of Circular No 92 dated the 
7th of August 1900 thereon i 

3 What IS the total quantity of balla^^t for which the 

defendant is liable to pay to the plaintiff, and w hat was 
lie puce P 

4 To what compensation, if any is the jlaintiff entitled 

to (iiretly) for coal (secondly) for bucks spoiled? 

5 Is the plaintiff entitled to any interest ^ If so how 

much ? 

0 To what othei relit f if any is the plaintiff entitled 

7 Was the plaintiff entitled to laise any question as ti the 
quantity of the coal ® 

S Did the plaintiff mannfactnre the ballast accordin*’ to 
the specification ? 

153 
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WW »„ the qmetity of the team, eg balk, I y'le 
the acooptenoe of 6,53,768 eaho feel? W.,.i,,mSa 
tion and mts not Ihe Eadwa;, Aamnislratioj janiH 
JO rcspent to fake delivery of the same 

ei ^ plailififf 8 olalm oonents of 3 disfincl pirls, 


(n) ootnpensalion on acconat of the coal «apjlie4 lo him bj 
the Eailway authorities, and 

(t) price of the hallaet delivered noth that of soma Job 
worl-s done by hitn 

fiwtpan of 1,18 claim. It IB admitted on slUaa* 
cflac t&o coal was aapphed to bim from Febi-nary to 1900 tiii 
^ bopDing bv8 bricl elaar* 

i has he mnei fiave beea awate of tbe go called bad gualiif of tSe«d 
Wien It was doUverodto bim or, at the latest, vbealiis fcnclw^r* 
tirnt The specific injury wbiclibe jb said tobaTS 6n8t4ioed«f''J^^ 
iJi. tie year 1900, and it -wos m that year tberifore that tbe al'«g«^ 
bi-eaoK of contract on tbo part of the AdmiDistriim'^'^ 

place It al&o appears that lb© pUmt,fi Biifned ea account 
^05 tie coal supplied *q ijn, its Toloe id April B»d 3an« 

Tlie suit was instituted on the 3rd of January I'^OS, m w ““rj 
than 3 years after tbe time tvbaa io rcccired deliTety ol 
and burnt his bnclcs as well ps after the tiina ^'bal* 
coal account The claim for compcDiation is based opo® » 
agreement alleged to have been mode by the Railway 
wl icb IB separable from the mam contract for ballast 
the agreement was never mad© in wntiug Hence, I am of 

t at the plaintiff’s claim for compensatiou la hatred undw 

Schedule II, of the Indian Limitation Act 
As regards the other portion of the plaintiff a claim bn 
very of the ballast is proved to have begun on tbs SSth ^ 

1902, and as there was a rnomn^ account as regards tbs » ” 
m%de by tbs Bailway Adinmialration and delivery of 
the plaintiff from time to iiroe, I do not think the pla 
for price of tbe ballast is barred by limitation ^ 

IssoeKo 2 -It,s»6mittedoo.l!l.aiia.tUUlEl'rai«"^"‘, 
tract made by the partiee are entered m the 
signed by the plaintiff The plaintiff has not filed any e^py ^ 
of these documents but he has tftken exception to the ^ 

filed by the defendant ,n this way, namely, that the ^ f 

thereof which contain the terms in dispute bare twe'' 
substituted The plaiufjfl-Bo doubt on ostbsay* ' 

have been replaced but there is no ^ehoblo cvi*'’'^'? 
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him on this point He examined one Bipm Behar 7 , retired Jadab 
Head Clerk o£ the Executire Engineer s office, but the witness Chumlra 
swears that all the three sheets of the specification filed are in the ^ 
hand writing of his then assistant Gobind beal He does not say Secretar/ 
that the first two sheets have been altered, and to my mind he has 

disproved the plaintiff s case No doubt there is some d screpaucy 

in the evidence of the Executive I ngmeer and his Assistant Engineer 
as to the copy of specification which remained in their office but tins 
does not in the least help the plaintiff Ihe plaintiff has examined also 
a clerk of his attorney, who inspected the specification m the office 
of the Engineer in Chief He too could not swear t] at he did not 
see the first two pages of the specification in dispute at the time of 
hts inspection, and I am constrained to observe that the plaint ff h is 
made a reckless statement that a portion of the specific it on filed has 
been tampered with All the pages of the doenments bejr seals and 
they came from the custody of responeiblo officers, and I c vn never 
persuade myself to believe that the specification filed bj the defend 
aut has been altered in any of its pirt I believe in the genuineness 
of the tendei and specification filed by tho dcfcodaul and find that 
the supply of coal by the Railway authorities was never (.oinpnlsory, 
that it was quite optional with the plaintiff to take the coal from 
them or fiom anybody else, (fiat as to (he size of (he bucks to 
manufactured the agroemeut was that they should be 10''xo''x3* 
each and not and that the ballast agreed to be broken 

in such a way as to pass through a ring 1' inches in d ametii As 
to the size of the ballast, the piaiotiff relied upon a circular being 
No 92 of 1900, and contends that m accordauev with tb it circular he 
had to increase the dimension of the ballast This circular beirs 
date, tbe 7th of August 1900, and the agioemcnt with the plaintiff 
was that ho was to have supplied ballast before tho 30ch of June, 
personally Mr King the Assistant Liiginecr, seat this c rental to 
the plaintiff with a forwarding racmoiaudum hearing d itu ti e luth 
of August 1900, and this memorandum d«<-^ not apjeii to have 
enjoined tbe plaintiff to bieak his baliist in 2 inches gauge His 
forwarding memo and the evidence of Mr King distinctly prove 
that the plaintiff was never directed to increase the billast 
nor to deviate from the terms of the specification which he signed 
On the 5th of June of 1®00 home ballast of 2 inel es dimension 
was indeed taken over, but it seems to me that it was a mutei quite 
optional with the Railway authorities, and thereby we cm never 
infer that they directed tho plaintiff to deviate from tl e trims of tbe 
specification I find that the circular refeiicd to could not Lave 
anj retrospective effect, and that it 1 1 1 no applicition t > tin sjse of 
the ballast agreed upon in the sj ecification Ikdiy the dtfendant 
Tho correspondence on this subject bttwcin the puitus supjHirts tbe 
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defendaot a case and I find that t^ie plainhH agreed to 

60 as to paes throQgh a wb^ H incJies an diameter, a d that bewi 

nerer directed to debate froci this agreement I find all the tsnD’m 
dispute in favour of the defendant, and adversely to the plaintiff 


It IS to be observed in conclneion, that from the tender and speo 
fication of die contract, it does not appeal that there was any agn 
menh on the part of the Railway administration to taheanyspwi^t 
qaaotity of ballast from Ibe plaintiff 

Iss 0 E No 3 — It has transpired from the plainliS a ovm eTid«« 
that he has had nacasmemeut books and other books shomn^ 1 * 
supply of ballast to the Railway authorities from time to tioe * 
for leasons best known to himself bedid not choose to produce 
in Court The measarement book of the Engioeering *1 
the Railway are proved to bare been burnt hot t 
which were prepared on a reference to these books are eshact 
bare been bled These doenments support the defendant a ca « 

1 sec no tangible gioond to disbelieve it I ehoaldo 
tlat the oral evidence adduced by tlie plaintiff on p[ 

uot commend it<;e1f lo me, and I most reject U as 
credence 

Now, there IS no diepnte ihot 6 53 769 cob o A* 

taken over by the Railway Administration before 

regards the bAllsst taken over sub'eqnontly, the 

tratioQ admits to have taken over 625 000 cable fe^b 
that this ballast was mixed witb peela and ruhb 8 an 
of inferior quality that the no tborities asked the p am W 

lectifv the quality thot on his failnre to do ao they 
Alcssrs B L Sen and Company for rectification .'t.jljst 
1 ecfciScation they obtained only 4 21,220 cubic fee o tj 

to be delivered. 1 mast therefore allow this quanti y a 
taken over subseqnentJy ^ 000 cat ® 

The plaintiff wonld have ns believe that the 6 3 
were taken over witbotit any notice, hot I am onft « 
on this point too Mr PesConji, the plate lay«; he 
notice to Barada Dabn the plaintiff s agent, an t ^ 

Bahti of this measurement too Barada Daho gireo ^ 

plaintiff but he conld not deny that any each 
him Besides it is proved that the plaintiff * 

field and one of them was present during the quahlf ® 

circumstances, I am unable to V ebeve that t e 


ballast was taken over without notice 

The next question for determmatioa w cub c 

anthorities ore bonod to pay for the entire ” ’ „ exsni^'^^ ^ 
ballast It IB proved satisbictonly by the w n 
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{jetialf of Ibe defendant tliat the ballast was not according to specifi- Jadab 
cation and that ihey contained peela and rubbish These witnesses Chundra 
have no personal interest in the mattei It is true, there was a i, 

briminal case against Hr King, but it was compromised, and the Secretary 

BTidence on the record shows that he dealt with the plaintiff as India 

leniently as he did before that case All these witnesses are re«ponsi- 

ble officers, and I see no reason to disturb their testimony Their 
evidence disproves the plaintiff s case, and I can place no reliance on 
his ivitnesses It i3 also proved that the Railway aulhontieb gave 
notice to the plaintiff to separate good ballast ont of the lot that he 
was allowed time to do so, bat tbat be put forward lame excuses and 
did not comply with the requisition Tint being so, I think Rail- 
v\ay anthonticR were jnstihed in making over the ballast foi rectifi 
cation to Hessrs B L Sen and Company This Compaii) found the 

rectified ballast to be 4,21 220 cnbic feet, and I think the defendant 

18 liable to pay for this quantity only The balance is on the field, 
an Hhe plaintiff’s ownership over it is not extinguished He can 
deal with it in any wnj he lilces, but I do not think the Railway 
Admioistmtion is bound to pay foi it 

It 18 to bo observed that tho ballast supplied bof ro August 1^1 
was also of not good quality, and that a portion of it, namely, 17 958 
cubic feet, were paid at a reduced rate of Rs 5 per 100 cubio feet, 
which the plaintiff has accepted without any protest The plaintiff 
did not, though called upon rectify the ballast taken over from tlio 
28th of DuCLiober, 1901, hence be is bound to pay the charge i cnircd 
for Its lectifieation, which is proved to bo Rs 5,793 1 0 The price 
of job woiks 18 not in dispute and it has been duly endued So 
that I feel no hesitation in finding that the plaintiff is not entitled 
to have from the Bailwaj Administration anything more than 
what was admittedly paid to bun in cash, and for value of the coal 
supplied to him at his leqnisition The defendant did not claim 
refund of the excess payment from the plaintiff and I think it is sot 
necessary far me to determine the exact sum due to the Railway 
Administration 1 find that the plaintiff is not entitled to claim 
anything from the defendant Administration 

tfo 4 — It IS admitted on all hands that coal was sopplicd 
to the plaintiff from rebniary to May 1*'(K, and that bj the end of 
Jul) following, all his brick clamps wtrt burnt In his evidence 
the plaintiff admits also that he began to burn In': bricks from 
Februarj 1900, and that since then his out turn was bad It has al«o 
transpired from the evidcnci oti the record that the plaintiff accept- 
ed the price of the coil supplied to him, and seised the coal account 
oil the nth of April nOO, and on a rcftrcnce to the correspondence 
passed between the plaintiff and the Railway authorities I find that 
from July l^'OO to November 1901, te for a period of 15 months 
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The plaintiff never complained that the coal sapplied tohimwM 
bad No doabt, m his evidence the plaintiff says, he verbally com 
plainect to the Executive Engineer, bat this officer was neitier 
examined nor attempted to he cited in tine case The plaiatflhas 
examined a few witnesses on tins point, too, bat I can place no 
1 ‘elianco on them when the circumstances and probability of the cmo 
are against their evidence The cx Head Clerk of the Executive Eogi 
neer appears to be an old fnend of the plaintiff, and I have reason lo 
believe that it is he who also induced the plaintiff to lanncL into 
this hopeless litigation I am not prepared to believe that the co&l 
supplied to the plaintiff was bad or unsuitable for the purpose o 


burning the brick clamps 

1 have already found that ifc woe quite optional viith the 
to take coal from the Railway authorities, and if the coal snpp i 
faiB requisition turned out to bo bad, he most have conipl^*“* 
and thoie and never accepted ita price without any protest « 
of prepanng his bricks of the specified size, namely, 10*^ 
manufactured them of a larger size, and in order to me ® 
bargain he seems to have consumed a less quality of coal than w ^ 
nicessary for him to use, the result ivas that his bricks di “"j . 
well and he must bear the loss caused by hiS own short s g 
and imprudence I find that the plaintiff is entitled to 
sation either for the coal supplied to him, or f®r the bric s no 
and spoiled ^ 

IssiTE No 8 —From all what I have already found, it 
tbat the plaintiff did not manufacture all hw ballast 
specification and tbat he was not entitled to claim any o 
the Railway Administration ^ 

I do not think it necessary to determine th® other issu 
in this case ^ g 

Order — The suit is dismissed with costs and intere 
cent per annum till realisation 
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Case No. 36. 

In the Court of the First Class Sub Judge 
at Ahmedabad, 

Civil Sou No. 585/96 

PAHIKH RANCHODLAL GIRDHARLAL, Plaimifp 

t 

1 THE B B A, C I RAILWAY COMPANY 

2 F G LTNDE, Esq, Residfnt ENCiNtrp, B B A C I Ry, 

Defevdams 

jOecIomaon o/ nght h com eg voter acTO$iItailnag line^Termanent ittjuve 
Cioim/of iamaget^Stoppoge of tcorl— X«#i of Cutlomere 
The plUDlifl sued ttie defendant Company for declaration of his right 
to convey water from his ifills to the Ginning Factory through a pipe 
embedded under the Railway line of the defendant Company end to recover 
Rs 1,000, as damagee from the defendant Company on account of the 
Ginning Factory having tompletely etopped work for some time owing to 
the water connection having been broken b} the defend int Company and 
owing to the loss of ciiatomere 

Retd, that the plaintiff iiad a right to convey water through the pipes 
across the Railway Imc, and Rs 500 was awarded as damages to the 
plaintiS owing to tho stoppage of work caused by the water connection 
having been broken by tho eervants of the defendant Company 
The plaintiff sues to obtain the following reliefs, tt? — 

(1) To obtain a declaiation that be is entitled to convey water 

from his Mills to tho Ginning Factory through a pipe 
embedded under the Railway lino of the defendant 

(2) To recover Rs 1,000 as damages from the defendants on 

account of their Ginning Factory having completely 
ceased to work for some time owing to the water connec- 
tion having been broken by the defendants, and owing to 
the subsequent loss of enstomers occasioned by the act of 
the defendants 

(3j To obtain an injunction oidpnng defendants to repair the 
water pipe at their expense and on their failure to do so 
enjoining defendants to refrain from obstmcting hinj 
( plaintiff) from repairing the same 


1807 

Aegokt 27 
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In aiJditioQ to the above defence, Mr Lynde in his written state- Fanlh 
ment, Ex 11, contends that lie has no private interest m the subject 
matter of the suit, and that his costs should therefore be auaided t 

and the plamtiQ'B suit should be thrown out R B A C, I 

Ry 

ISSUES 

1 Will this snit lie without making Suami Xarayan Maharaj 

a party to this case ^ 

2 Was the drain referred to in the plaint made by the plaintiff 

or bj the defendants for the nse of the plaintiff P 

3 Has plaintiff right to carry watei by the drain ® 

4 Have defendants or then servants broken the dram oi pipo 

in dispute ® 

5 If so has plaintiff suffered any injury ^ 

6 To what relief la plaintiff entitled and against n horn ® 

No further issue is sought by either party 

Hy fioding on the Ist issue is that this suit will he and that it is 
not necessary to make Swami Narayan Maharij a party to this case 
My finding on the second issue is that the dram was made by the 
defendant for the use of the owner and tenant of the land leased to 
plaintiff 

My finding on the 3rd issue is in the affirmative thit is in favour 
of the plaintiff 

My finding of the 4th issue is also m the afliimative, that is, m 
favour of the plaintiff 

My finding on the Sth issue is m the affirmative 
My finding on tlie Ctli issue is that the plaintiff is entitled to 
obtain the declaration pray ed for in his first claim and that he is 
entitled to recovei Bs 500 ns damages It is minecefisary to award 
any other relief to him 

The above rdiet should be granted against tbe Railuai Company 
but not against the 2iid defendant personally 

REASO^S 

The plaintiff has his Spinning Mill on the west of the Bail war line 
aiul Ins Ginning 1 ictoi i to the east of it Tliere is a well in tlie land 
occupied by the Mill 11ns well supplies water to the Ginning 
Fnctoiy through cisteins comteefed bi a pipe across the Bailway 
line Plaintiff sa\s that the pijic was broken bi some one of the 
Baihniv men on the 1st '^fn^cll J8^6 aud though he requested the 
Bailw ay nuthonties to repnii the pi]<e, no tvpli was given to him 
IM 
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He -wfts thereby pijt to loss Plaintiff no^ prays for sereralrsl 
m connection a\ jtb tbe dram and asks lls 1,000 as damans for the 
loss sustained by lurn 

The fiold'^ m "ivKicl^the MiUand Gnmintf Factory have been erected 
belong to Snami l>ai-iyan Mabaraj, and defendants contend that tie 
Slid ATflliaraj should be made a party to this case The first is^e h 
v^hether this smt will he without making the Maharaj a party toil 
CISC Fiom Fx 49 aud 50, which aie registeied rent 1 otes iteleirh 
appears that plaintiff is the lessee of the lands on which tl e hlihuinl 
the Gin stnnd As lessee he is fully entitled to bring such at 
action (tide section 108, A E ) , be is only bound to give a rci nn 
able notice of the encroachment complained of to the le« ee 
clause (4) of pin B of Section 108 of the Transfer of Fropedj Act 
No IV of 18S2 I therefore find the first issue w hvourofthe 
plaintiff*! 


The second issue is whethei the dnm referred to 
made bj the plaintiff or defendants foi tlie use of the plnohJ 
There is no duect evidence filed on this case as to the P‘'dv 
made the drain Thei-e is no doubt ss to its being made for ti* 
benefit of the persou holding the lands on two sides of the 
line for the water earned through the dram has been used by tlve ocou 
pant of the lands (vide Bi 29, 31, 23 and 37) As the two 
and the pipe connecting them lie mthin the boundaries o * 
Railway line, and as defendants say tint they hare mademativ ® 
like the one in question, I piesnme that the disputed, dram was o 
by the defendants foe the benefit of the owner or tenant of 
pieces of land Ij mg on the cast and west of the Railway hoc 
fact that it IS highly necessary for the safety of the pisiagct •! 
cisterns and dram should he within the duect Bupem'Oft o 
Railway authorities, 1 (^include that the dram was laa e 
Railway Company for the benefit of the land owners or occup 
The third issue is, whether the plaintiff has » right to 
by the dram I find that he has From the endeace o 
29. 31, 33 and 37 and others it appears that the n 

him the other tenants of the land used to convey water r 
The Railway authorities do not use it I therefore 
issue m favour of the plaintiff The dram 

created by a grant or under a conti-act, and as such is a A' 

two pieces of land on which plaintiff a kliU and 
plaintiff IS now lessee of the land, he n entitled to coovey 
The fourth issue is whether the defendants or ^ 

broken the dram On this point X find that j»rar* 0* 

servant, has liroken the dram The evidence of V dr* a ** 
and other eye*witnteses wl o have seen him breo 
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qmte satisfactory Defendants li-xve not proved that tlie plaintiff or pankh 
his men have bi-oken it Plaintiff was highly inteiested m keeping 
the dram intact Had he oi his men broken the diaiii, he would not v 
have at once complained about it to the Railway authorities I 

Ex 75, 74 and 42) Ex 43 was written by Mr Ljiide to plaintiff m 

repl^ to his letters of the 1st and 3id of March 1896 {vide Ex 40). 

It does not say that the di un was not broken by a Railway servant 
Till 14th Mai-ch 1896 («da Ex 44), it was not illeged that plaintiff 
oi his men had hioken the dram It is a fact that m Ex 64 Mi Earl 
had informed Mr Lynde that it avas a servant of the plaintiff that 
had broken the dram, but I am not inclined to believe that to he true 
Nathaa evidence is not sopported or corTObointed by auj other 
evidence Mr Lynde and other officers of the Railnaj appear to 
hare no personal knov. ledge about the matter and then evidence is of 
no gi-eat importance in this case They appear to have inspected the 
spot days after the chain rras broken and then evidence simply 
amounts to this, vt:, that the rvoikuf breaking the dram rras done by 
a skilled workman ITo pi-ofessional opinion like this rras needed m 
a case like this The whole comspondence hied in this case and the 
oi'al erndence adduced by the pai ties fully show that the drain was 
broken by Natha Pitha, a servant of the Railu ay Company, I 
therefoie find the 4tli issue against the defendants 

Tha ath issue is wliethei the plaintiff ha*- suffered any injury From 
the evidence of the witnesses ezamtned by the plaintiff fttde £v 
24, 29, 35, S6| etc ), it appears that in oidei to canj on a Ginning 
Factory water is of greatest importance As the owner sometimes 
emits sparks of fit e, etc , as cotton has to be ginned m the Factorj , it 
18 necessary that thei-c should be an ample supply of water on hand 
Ironi the evidence of wltne^scs Nos 34 A 29 it appeai-s that Gm had 
to be stopped owing to the di iin being broken lij the defendant s 
men , stoppage of nork is m itself an mj nr} I thereforo find that 
on ing to the dium being broken b} Natha Putlia, pi imtiff n as obliged 
to stop the Gmiung Foctoij for 6 oi 6 dijs This uns an injuiy- for 
iiliicli plaintiff IS entitled to relief After the 6th March, plaintiff 
tried to get \i iter bj means of buckets but a precaiious supply of 
water could not satisfy the customers regarding the s»fetyof the 
cotton and plimtiff had to lose most of the customers 

The last issue is regaioling the relief to be given to the plaintiff 
As to this I find that plaintiff is entitled to the declaration of his 
light to use the dinn Astodamiges I am full} sati«hed that the 
plaintiff has suffered much lo««, but he (plaintiff) ha% failed to prove 
b} Lis own account book> and b} the account books of htj> customers 
that he has suffered u lo s of Ra 1,000 The accounts pi-odnced by 
him do not furnish anj basis on which damages can be calculated 
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PanVt (vttZeEx 69, 70, 71 and 72^ I therefore deem it propei lorn anlb n 
llaiiohodlftl jjg 500 as tiamages for all the and m'ongs suifei’ed by b m 

Girdhara (plaintiff) As defendant, Mi Ljiide lias woilved on beliilf cf Ibe 
B D 4 C I Raihraj Company , he cannot bt. made sepai itel} liable Bat for hi‘ 
failui'e to give prompt relief m lepl) to the plaintiff to mil's bun 
defendant on hie acconnt, Ido not deem it proper to award bu 
costs As it appears from the evidence of Messrs LjndeandRw 
chodlal (vide Er 40 and 56) and from letter Ei 46, datrf • 
December 1896 that the dram has been repaired bj tbe R»i 
anthonties it is needles to award the relief prayed for by p 
In hiB 3rd claim It is also nnoecessary to award the remim 
reliefs The declaration of the plaintiffs right of the awa 
Ra 500 as damages will be a aafficient sceority for the preecrt 
of tbe plaintiff’s rights ^ 

It 13 a mattci of regret that the jjj ^51 »• 

view to force plaintiff to come to terms (vide Ex 43, 
regards another dispute prolonged this matter 
had exposed plaintiff to unnecessary l^s? and ®*’®**^ lad b? 

The conduct of the defendant as evidenced by Ex nr«n''* 

the watclimnn kept on the dispnted spot with 
plaintiff from repairing the drain leaves no reom or ® 
fact that the dram was broken by one of the Ba> nofrtif 

Mr Wadia argoed that tlio drain ^^gterfTb’* 

agnonltore and the plaintiff has no right to conv 
Gin Ihis argomeut J 8 too flimsy Section . ** j pijooft^;®^ 
Act allows the dominant owner to altei the taw ® ® irapospl 
mg the easement Ae long ns the n® ti"bt ** 

additional burden on the Railway Imc, defen an „Bote3 

restrain tbe plaintiff in using too dram 

record and his costs cannot bo awarded ^ 

I therefore older that the plaintiff, as lessee ‘’J * 
his Mill called the Rajnagar Gmmog and orAs-i^*'* “ 

Limited, stands and of Survey No 617 of t lO 
which Ins Ginning Factory stands, is entitle 0 rnO'*®* 

for the purpose of cooveying water from ‘0 njM 

Giuuiug racloiy, that the plaintiff 

interfere with the jdaintiff a right, and 1 . , , 

Rs 500 and all the costs of this suit from pefendsat* t® 
claim against the 2 nd defendant is thrown eo 
their own costs 
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Ca'sc No 37 

1b the Court of the Political Agent, Sorath Prant, at 
Jetalsar Civil Station 

OiTiL Soir No 5 IF l<K)jl90-J: 

Mr T 0 C RHLNIUS Pt.u^rI^p 

ti 

Tkl JIANAGER )p the B G J P RAIEWAY, Difcndvni 
UaUf'aij Jtei lant — Leaie alloroancc Olainifor m advance — P ovi let 1 1 iiii I jijuj 
mone /, Clam for before reatgnahon — Home rent JlBrch, 10 

A Railway ■■erTaut on leave w tot otitlol under the rites tf tie 
Coni] any to claim in advance leave allowance md Provident Fni d inone) 

111 anticipation of hiv leaving the service of theCompati} until after the 
termination of the leav o n ithout the i3|>cc al s-tnction of the Boat d 
Tnis 18 a claim by Mr TOC Rhcnins, lately Traffic Inspector, 
against tlie B G J P Railway foi earns alleged to be due to bini 
OQ aooouBt of leave allowances m advaiico, Provident Fund interest, 
bouse rent and damages, making a total of Rs 7,490 10 5 There is 
an item claimed by the Company ab a set off Rs 98 0 11 on account 
of Railway quarters rent for lioneo ocoupied by pUintiff at Jatalsar 
PlaiotiSs case IB that m an tniemca witb the TraHio Saperiutund* 
ent at Bliavnogar Pvra on Ibth Febiuaiy iy0>, be w%a asked to 
leave Railway service and that the conditions ou winch lie agreed to 
do so were eventually accepted lb it pluutiil lind sovered Ins 
Connection with the Company fiom lOtb Apnl I'lO , the diiti on 
whioh he was relieved of liischvt^c That owing to the Comjum 
lefuBuig to Ecttio his dues, pi vmtilT was unable to leave Jetalsai to 
eeik other employment, and was niivble to occupy u house he had 
rented lu Bomb vy and is thctcfoio cntvtUd to diiituagi.B and liouht- 
ront 

Defcudant denies any aglet meal with pUmlill ami iti itsenls the 
suit to be prcmatuie, the light to claim lu advance leave allonuncer 
and Provident Ihind having not nccrai.d to platutiS at the time suit 
was filed 

The first issue I find in the negative 

REA8o^8— Two things are admitted by both paitu'* 

1 That the Board of Control alone bo^ power to binctiou tho 
payment of leave allowances m advance 
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Rhenius 2 That Provident Paod money can only be claimed Ties 
G*J P Railway service^ or on daath (by heirs) 

lly In this case the payment of leave allowances m advance tosooIt 

eanctioaed by the Board of Control ic their ResoJation, dated 
December 1903 Ex D/28 

Mr MudbIji for plamtiilhas arj'Ucd that Lii P/d and £i 
constitute a proposal and an acceptance, and that the Board u boon^ 
by the Bazoo, so that when Jti Shoobridge, the Ira&c Snpennlendeat 
told plaintiff la Ex D/1 that ho conld get leave alloffance* » 
sdraDBO, plaintiff had a right to consider that the Board had 
sanctioned it Bat a» a matter of fact, the qnestioD of grant aj 
leave allowances ;n adiance never came before the Board ^r 
decision niiiil 31st December 1903 Mr Shoobridge nndonhk j 
understood that plaintiff wonld get leave allowances in advance »s^ 
would rctuc at the end of the leave granted IniO/ bat he ww^ 
jwarc that the Board alone could grant such paymeot la » 
dispense witli plaintiffs service'), plaintiff beings Bailws/ 
diawiag pay of over Rs 200 The Managers slnlementia ^ ^ 
that no oflicial intimation had been given to plsiotm 
floi vices were to be dispensed with is cerlaiul) locerrec > , j 

D/10, daied 18th Angnst 1903, the Traffic it 

plftintiif, “ Pou are aaor© that yoo are uor on 15 ,, 

the end of which }Ou are to retiie” The Manager** ^ 
d^fed IStfa October 1003 Plaintiff s letter, Er DA j,,.* I 
circumstances be considered a lesig'Dation R 
‘ thciefoie shall expect that I bo given jny full pr*’” ‘S® pjilwr 
‘ fuilough Or tho samo in payment on my leaving ptjisato® 

“ and in addition to this 1 shall expect a gratuity s* 

" for my sei rices ’ It refers to bis leaving the Bai •‘*7 
po Bible contingency, and ninkes no rtft.rence \shaterer 
Fund money ji,, 

On tins application. Ex D/2, an appIitaUoa far t’< 

prescribed form was filled m the Traffic Supennleo 6 ”^^^ jj 
number of his application with date being quoted 
signature, according to the usual practice, ^ 5 ( 1 , jl»* 

been produced, and eauctiooed by the Jlauager nn 
1903, Ck D /6 

Granted that there was nn 
the Traffic Superintendent that plaintiff was to m 
tho leave granted to him But both plainti po 

Superintendent were aware that Mr Rhenius being ® (i# 

agreement, ho could only leave the Compauys jt*!?^*^*^* 
orders of tho Board contained m their acccptonco 0 
or in a notice to quit their sernco 
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The grant of a leaving certiBcato does not help plaintiS e case 
Soch certificate the Traffic Saperintendent had power to grant, and 
he did so to help plaintiff to look for other employment as he was 
not to rejoin when his leave was over 

Even when called upon to re«ign by the Board plaintiff would 
not pnt in bis resignation and it was therefore not nntil Sth March 
1904 that his connection with the Railway Company nas severed bj 
a notice from the Board 

T therefore find that on the 20th November 1903 the date this 
snit was filed plaintiff was still in the Company s service ai d the 
payment of leave allowances in advance not having been sanctioned 
by the Board, who alone conld sanetioo sneh payment tf e right to 
claim such payment had not accrued to plftinliS, and since Provident 
Fand money can only be claimed when qnittiog the service which 
can only be done in plaintiff s case witl the sanction of the Board, 
and that sanction had not been obtained the right to claim 
Provident Fend money had also not ocemed Since the claim must 
be rejected on this issno it is nonecessary to record findings on the 
other issues except issoe No 8 
On the 8tb issue I find in the affirmative 

Rea^oss —It has been shown that the Company e rales provide that 
when a Railway servant ordinarily entitled to free quarters is on 
leave, and hie qnartere are required for other Railway servant*, tlie 
Manager may call upon him to vacate, and if he refuses to do so he 
mast pay rent at the rate of 5 per cent on the Capital Cost of the 
bailding, which in this case works out Rs 15 3 1 per month 

No sufficient reasons have been shown for making an exception in 
the plaintiffs case He was called upon to vacate and refused to do 
so The defendant is therefore entitled to deduct from the sam 
found due to plaintiff house rent at the rate of R* 15 3 1 per 
mensem from Ist August 1903 (o such date a* plaintiff may vacate 
the quarters 

Jedomint — For the reasons givin above I dismiss plaintiff's snit 
with costs and give judgment for defendant to deduct from the 
amount found due to plaintiff house rent at the rate of Re 15 3 1 
from Ist August 1903 to such date ns hr may vacate such quarters 
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I 2 That Provident Pond money can only be claused vtea 
quitting Railway service, or on death (by heirs) 

In this Case the payment of leave a llowances in advance iras osh 
sanctioned by the Board of Control m their Eesolntioa dated 
December 1903 Ex Dy28 

ilr Muuahi for plaintifibas argued that hx D/3 and Ei 
constitute a proposal and an acceptance, and that the Boardi^ 
fay the saiao ,60 that when Ui Shoofaridge, the Xiafcc Sopenateudeni 
told plaintiff JO Ex D/2 that he could get leave alloffances w 
advance, plaintiff had a right to consider that the Board 
Sanctioned it Bat a« a matter of fact, the qoestion of graati* 
leave allowances la advance never came before the Bond hr 
decision until Slst December 1903 Mr Shoobndge ondem^^'j 
Understood that plaintiff would get leave allowances in advaccesn 
would retii'c at the end of the leave granted bi®, bnt kew***' 
aware that the Board alone conld grant such paymeul insdme*®' 

dispense with plaintiffs services, plaintiff being a BailffSl 

di awing pay of over Re 200 The Manager s statement inEx 
that no official intimation had been given to plamtiS t » 

SCI vices ivero to bo dispensed with, is ceria’oV rai 

D/10 dated 18th August 1903, the Traffic SopenDteodent 
plaintiff, ‘You are aware that yoo are now oa 15 ^ k 

the end of which jou ate toretire* The Mansgers* * jj 
dated iSth October 1003 Plaintiff s letter, Fx D/3, 
tJpcnmstances K considered a lesignation It .^iri 

‘ theiefoie ehalJ expect that I f>o given my foH P^'^' Riifvi’’ 

‘ foiJoHgh or the seme in payment on ®y leaving i 
‘ nud in addition ty tins I shall expect a gratuity i 

"foi my services It refers io his leaving the 
possible couliiigeuoy and tnnhes no reference wLatoref 
i and money 

On tins application, Ex D/3, an apphwtion for 

prescribed form was filled m the TrofliO Saperinteo p 

number of his application with date being qooto^ lO ^ 
signature, according to the asual practice, ,g 25th 

been prodaced, and sanctioned by the Mauager on er 
1903, Ex D/6 

Granted that there woa an auderstanding between ikecDi®^ 
the Traffic Superintendent that plaintiff was 
the leave granted to Iiim R»t both plaiuti po 

Saperiofendcnt were aware that Mr Itheninsbciog .f/ice 
agreement, ho could only leave the Compawj* hii 
orders of the Board contained lU their acceptauco ® 
or in a notice to quit their servjco 
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Tbe grant of a leaving certificate does not help plaintiil e case 
Snch certificate the Tiaffio Sapenotendetit bad power to grant and 
be did EO to help plaintiff to look for other employment as he was 
not to rejoin when hia leave was over 

Even when called npon to re«ign by the Board plaintiff would 
not put in hie resignation and it was thercforo not nntil 8th March 
1^04 that hie connection with tl c Railway Company was s vercd bj 
a notice from the Board 

T therefore find that on the 20th November 100'^ the date Ihie 
Euit was filed plaintiff was atill m the Companj s service and the 
payment of leave allowancee in advance not haring been sanctioned 
by the Board, who alone cosld Binrtioo aoeb payment fcJ e right to 
claim ench payment had not accrued to p1aintiff,and since Provident 
Fund money can only be claimed when qmtting the service which 
can only he done in plaintiff s case witl the sanction of the Board 
and that Eanctioo had not been obtained the right to claim 
Provident Fond money bad also not acerned Since the claim mn«t 
he rejected on tins issue it M unnecessary to record findings on the 
other issnes except issue No 8 
On the &th issae I find m tbe affirmative 

Reasons —It has been shown that the Company s rnles provide that 
when a Railway servant ordinarily entitled to free qnarters is on 
leave, and bia quarters are required for othei Railway servants tl e 
Manager may call upon him to vacate and if be refuses to do so he 
must pay rent at the rate of 5 per cent on tbe Capital Cost of the 
building which in this case worke out Rs 15 3 1 per rnonth 

No snlficient reasons have been ebown for makiug an erceptino in 
the plaintiff s case He was called npon to vacate and refused to do 
so Tbe defendant is therefore entitled lo deduct from tbe sum 
found due to plaintiff bonse rent at tbe rate of Hs 15 3 1 per 
mensem from Ist August lb03 to such date ns plaintiff may vacate 
the quarters 

J’DDOMtNt — j'or the reasons givic afiove f (fismiss pfaiufilTe suit 
with costs and give judgment for defendant to deduct from the 
amount found doe to plaintiff bouse rent at the rate of Re 15 3 1 
from 1st August 1^03 to such date ns be may vacate such quarters 
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CBIMINAL PROSEODTION 


Case No 38 


In the Court of the Agent to the Governor 
in Kathiawar. 


1903 

March 13 


Criminal ArPEAi \o 24 of 1003 190? 

GUARD BI HERAAIJI (Appelunt) 

CriMiNAL Apiul No 2-) of 1902 1903 
DRIVER VIBA LAXMAN (APPEtLASt) 

Indian Hail, ay» Act /Xo/1890 S 10 )-Endangemig 
^Dmledience of rules b,j Dnter and 
profeci h,s train— latlure of Drner to inform Oiard Z®'" 
hxs engine «-uI bet**''' 

The engine of » Special Qooils Tram was ilisabled on tbe 
two stations Tbe driver nnconpUd his ” pJ j, It tif* 

Blation in advance to take water, pinning dorn bra c» iom 9* 
wagons and without iiifonniiig the Guard The tram lli» 

gradient and rushed throagh the station in 
points Uio Guard and Driver were convicted iim er . rr" 

Indian Railways Act l\ of 1890 for endangering " 5 BcofS* • 
by doing ft rash and negligent act and senteneei o ^^^5 

each On appeal the conviction and gentenco o 
were confirmed jj.j tte 

JnPOMENT — These two appeals have onder 

accosed Vira Laxman and Rebcramii Bejonp, SooW ^ 

tion 101, Railways Act, by the let Class JJag' s £'» 

Criminal Case No 66 of 1902 1903, and p,oi 

of Rs 200 or m defanlt to undergo two montUB h 
ment 

At the hearing the aceneed Virn Laxm^n 
Mr Kevalram Date 

Mr. AbTiecTiand appeared for the Crown 
Tbe issne in each appeal is whether the ^ 
nmooDtedtoa negligent act "*■ w^Iways Act- 

any one within the meaning of Section 1 i 

I find in the aflirmative m the ease of both the ^ ^ihfT 
For convenience sate, the two appeals were nrgo 
they will be decided m one Jndgmeot 
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Tlie facts of the C‘i‘<e appear to be theoe Ob the niglit of the /n rt 
I^tJiApnl 1902, a Special Gobi's Tram left Bhavna^ar Para ^itfa “JO ^ Goard 
loadect waggons On the Tear the injectors of the engine got wor«e Dnve^VjM 
nndivoKe, and when the (rain reached DhoK the engine appears to Laxmaa 
hare been in a vcrj bad wiy However the Driver made an effort 
to take it on to Jctalsai 

After going three miliH bejond Jalia, the station beyond Dliola 
both injectors faded entirely and tho tram came to a standstill at 
mile post 42/2 on a culvert 

There the Driver communicated with tht Guard, and a telegram 
was sent by an oilman Daya to J ilia 1 he trun halted at 42 2 for 
abmthalf an hour TIuu the Driver either on Ins own initiative 
as st ited h) the Gnaid, oi bi cause as stated by the Driver, the Guard 
wished the train to he moved awnj from the cnlrcrt, started the 
train once more and succeeded in getting it with great diflicuUy to 
mile 4G 5 There tho ettgint broke down altogether snd the driver 
began to feiu that tbe boiler would lie burnt ns all the water bad 
failed He npjears to liavo loat his bead and id his flnrry forgotten 
to tell tho Guard, but after bumedly putting down (hree briVes and 
wliistliiig twice delacho I Lis eogiue and made Lts way on it to Dhasa 
Station that was close b) Iheie was a very high wind at tl o time 
and tho waggons left by tliemeelves began to move back down tlie 
gradient The guard made no attempt to control tbo tram, which 
rusted Uitoiigh Jftlia St ition, piovidcnlially jumped the jioints at 
Dliola and so escape 1 collisioa with the passenger tinin halting there, 
and finally came to a halt some two miles beyond Dholn, where it 
was found by a seattli engine and bioiigbt back to the latter station 

Hi I)a\c who has cotidnCicil thcGunids dtfcucc with con* 

BulLiablu ability lias pleaded that the guard was under tlic impres 
Sion that tho Driver h id f tiled to reich Dbnsaand was wot king batk 
to Jalia and that thertforo he took no preciutious to stop the tram 
until it pa'Sid Jnlia that the train was given a | nsh by the fireman 
when uncoupling the engine, that in no case was tbe safety of the 
persons on boaid tho tr iin endangered, and that therefore no offi nee 
ntider Peetiou 101 was ommittcd He rehed on Starling’s Com* 
minUry to Section 2S‘\ Indian Penal Code, 5 N Reports, p 240, 

Maynos Criminal Law, p 5G5 

Ifr Kriehnalal, wlio conducted the Driver 8 defence, has contended 
that h^s client gave the Gnaid fall warning by 1 low mg hi>. wl irilo 
twice and himsi-lf t mk all the nccissary steps to secure the traji’s 
safttyby puttingilown the brakes Ihafimdci Rule 2b^ Iiis client who 
li id aliiady been degraded fiom tht j ost of Driver on Rs hO to that 
of finniau on Us lt>, coni 1 not bo ponishcd twice 
Its 
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G^-iS r will now examine these pleas The lower Court tns Iicid Ibt 
Beheramji it ^'^'0 6 client went to sleep after the first bait, and I am cf 
Dnrer\ira Opinion that the evidence jostifips DO other conclusion Itnntb* 

l>oine m mind that the Guard has resolutely denied having onJertd 

the Diivcr to take the tram on So the plea that ilr Daie 
vanced that the Qnard did not tike the necessary precautions rcqs f 
ed by Rule 182 of the Railway Rnlea, vii , protect the tnia tj 
showing danger signals and patting detonators on each side cf it, 
hecanee the tram was to move away from the calrert isnnjstcrX 
On the other hand, the tram remained at 42/2 for half an hccriaa 
qnite exposed condition, as admitted by the Guard who bss itakl 
that he was just about to take some steps when the train moved w 
again Having gone to sleep, as it would appear, at the 1st 
while waiting for an engine to be sent in answei to his telc'Tam, li® 
lemamed ailoep apparently until after the tnm pissed tlirensli 
Jali'i station My reasons for this are as follows The Gas * 
stated that after the tram went for, as be thought, two mil®* d hejw 
to biok and that he believed that the Driver failmg to V, 
Dhasa was trying to back it to Jalia Now, this story is I 
The tram had actually gone four miles, but even if it hod S®"* ®** 
two it would have still been two miles nearer Dha*** 

Jiba The Gnaid therefore could not have believed that t * ” 
who bnd hopelessly failed to get to the former st-itiea woold at 
to get to one still farther oft Again the oilman Daya las 
that after delivering the telegram at Jslin, I o walked biC 
42/2 and not finding the tram there be tamed back towsr 
when it passed him withont its engine He exliibite i* 
signal but no notice was taken of it find as tho 
him he saw neither the Guard nor the Guard s lamp 
going at a great rate of speed Thus threo miles before ^ 

a speed incompatible with the theory that the train w'l* 
ed back by a disabled engine had l»een reached and y® ra.« s 

he himself has stated, exhibited no dangei signal nnti s 

Jalia station Nor did he awaken the Police 
sleeping m the same compartment Finally, the dcfeoc^^^ 

Rhenins has stated that a driver cannot push ^ c*l 

stations without theGnaid’s written permi'‘'ionft>'d ’’ 

by Rnlc 7 of the Railway Rules Thus from the very c 

should havo taken steps to stop such an open violntion ^ j-j 

That he did not do so, and that ho exhibited no d''up*’ ^ c’ 

after the tiiln had gonefornt Ira^itlhrcc mihsa 

speed appears to mo to beai out the loner prcvi * ' ’ 

asleep Now to heasleepondnty iscerlairdy , 

Ihit Mr Dave has argued tlml there nUB no p.i5 ’ *' i 

view, I Cannot conenr JTad^the inm not jamp™ 
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Dliola, it iTOuld Lai e colli led Tritli tLc passoii^er train tlicro and 
loss of life would ccrtainlj Litc ensaed Moreover Mr Church has 
distinctly stated that any train rnnmu;* without an engine is dan 
gcroos to the men in the train and anjlhing coming in contact 
with it And in fact, tins view is Ihe only possible one Mr Dave b 
client was therefore gnilty of a rash and negligent act endangering 
the safety of the pnhlic and was lightly convicted by the lower 
Court When the po sible consequences of a collision are considered, 
I do not think hia punishment too vere 


Into 

Bel cramji A 
Dnrcr Vira 
Lasmari 


Tlie Driver, I am ot opinion, should never have be^n placed in that 
position by the Railway Administration He is a Koli and is so I 
have been informed by his pleader quite illiterate He was promoted 
from the post of fireman on some Jls 15 a luonth to tl at of Driver 
oil Rs 50 possibly trom motives of economy As was pointed out 
by bis counaol, his illiteracy prevents him from acquainting himetlf 
with the ruUs He mu«t therefore trust entirely to an utieducatcl 
memory I am glad to learu that he bis since been degtadeil to his 
former post as fiieman 1 oinnot, I o fever accept Mr Rrislmalsl s 
plea that his ignorance in this case justifies bis conduct Even he must 
have known that to detach in a high wind in engine iithont in* 
forming the Guard or taking other steps (hio to pot down three 
brakes when the trim was on a steep gradient was an extremely 
rash act It ia contended tint he blow his whistle twice but that 
was not enough He should have satisfied himself that the whistle 
had been heard by the Guard 

As for the plea that under Rnlc 2fi9, ho cinnot be punished by 
a criminal Court aftci receivii " pnnishment depirtmeutnily, I 
do not think tint it cm have been serions The sii 1 mlc distii cfly 
lays down that the penalties under danse (1) of tho siid inlo 
may he inflicted in addition to the penaliies incurred hr n 
pro''ecutiou under till Railway Act A criminal prosecntion mutt 
liavt precedence of any departmental punishment 

I cannot find tint tl c driver bis been wrongly or over eeveidy 
punished 

'lliprcfoie in both ciscs, I diRinissthe ippcil-* and confirm the 
lower C mil’s findings and sentences 
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CEWlINAIi PfiOSEODlIOK. 


Case No. 39. 


In tue Court of 1st Class Magistrate of the 
District of tahore. 

Tcial Ko s/s op 1006 
THE CRO^VN 


iDoe 

Jnnp, 18 . 


(1) B HIRA I«ALL, ASSISTANT STATION MASTER WW' 

Mir east 

( 2 ) UrOHAMUfAn DIN, GUARD, N RAlUVAT, UHORf 

(3) IMAii MAKSH, DRIVER, N -AV RAIWAT 

•Rniliiayg Jel, TX of Ife^JO. SecUou lQl-^Kn,htfiyrt»ii tlmaJSs »/ }''«*■' J 
~i>rtt€r runntnrj <,« « ,.ro„</ o/ " 

tvfir^en Oiui*(ta>id Drner^Vrner/tijbuff lool'tnt $S 6^*“* 

Ififi ircrfaiti points hy jpers >n?fi; 

Atrooptrua, wliic h was to ruii on tbo OW Um f^oTli ^ J 
to aiian iUi West, p-vu on tb^ Mam line to I ibere ow»« ['‘Vf’ |!,vf 
haTtng been set to tb^ Ci.01 a lim. A\ hen tbf trtnu cij Pr “ j, 

stAtion {1)0 Signal was .igAinst it «iul it was tbcnf *. 

Ilie meiutvliile, lutiination Man sent b> tbt I»«at'lot l» et'"''' * ^ j, 

Sntiort Afnster toalW J,,:, t© pet into the station V ^ 
tbc memo uaclicd }„m tl,e uiaiUrun left Liboio TorMnn „ 

Collided wjtb tJ»<> (roop tram st Hiding ouistdv ibe di'lnat 
Avas no Io«s of lifo excopt that a few eoldioi'* weie slip' llj " «f 
Station AtnAtei on duty at Aliail Jlir 1. ist and Iho r d 

tbctioop train Were ebarged und tric«l b} tbern'‘tCK' 

Laboif, wbo ncumtttd all of them, on the fobortinS j,', 

(I) 'Jbat tbeic was no rilid lulo bruupbt botat to lb® !■’ •• 

St it inn Aln^^or on dutj binding him to HO J'* r-o' a'Ij 

over wfncli tin, troop ti uii went on tbt. jnHiu builo 1 Ab’irr ” . 

pmptrlim,niidtb-.t iveniftlio Station iladir ti-i* ' ,,r,r.r¥ 

11 as imposAiblr to carry it out. sciing that tbo di-tame w ^ ^ j ^ , 
lifts a diatiinc of half u mde btsidie other vvorVi bo 
(-) T/nt the Driver tva«» ikvt to tbt. roid, an I ''*• d"' 

> I goals whu b the Guard alleges be bad cxbd dod to ttH’ * ^ 

( ■) 'I liAt, as regards tbo Guard there non >' ‘ ort'*"’ j t 

fehiclcA witbout vfttimtn pipit and ailbout eveo fo* * 
not therefore nblo togclaicwt lotbi i«t*e»g»r ^,p>I 

Vacauin lube and tbit vtliin tbe trum tlnppedat ’ 
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Lahore Le protected it m the re»r placing dctoi ators ai d sent a memo 
to the Station Mastei reque^lj* g 1 iiii to let I is tiaii into tl e ‘'tation 
yard 

Jddgment ■ — Ihe facte lu this case are that ou let December 190 i 
II 11 Up troop Bp cml arrived at Mian llir Last at 0 35 p ir and 
n is to hive gone by the Chord line to Utao Mir IVest It left Mian 
llir 1 ast at b 12 r m Imt instead of being put ou to the Chord ime 
it continued on the ni im line to Lahore Ihe Driver finding the 
Lahore distant eignal against him stopped outside tho distant 
Bingal The Guard then wrote the memo Ei P Vl addressed to 
the Station Master, I ahore vihich is as uudci — MM Up troop 
" special IS outside signal please leceive it inside station limits She 
“arrived wrong diitction inbtcadof Mian Mtr Mest Ihe time 
noted on this memo by the Guard is G 55 I M It was conveyed by 
one of till. Driver u Ivlullasies to the Engine Shed It was received 
there by Jlr French (P M 13) Shedman at 7 20 i M He tele 
phoned the purport of the memo toLahoie Mr 0 A iodl(PW5), 
'Iram Dc«patcher, icceived the nusiage nt 7 29 l M, hot ^o 1 
Down Mail hid left Lilioi-e at 7 15 i m , Mr Ellison (P W C) was 
the Driver of the Mml ho wae goiug from 25 io 50 zniles nn bunr 
His atibiition i\Rs dr inn tc the standing trim by somebody who 
was rai'ing and 1 iwering a led light violently He was tlien only a 
tl iin’s length an ay He immedi itely shut olT steam and pot on the 
vacanm bral e He says he did all Le could, but not stop liis tram 
entirely , it collided iMtli the stindiiig lioop Special nhrn going at 
about b niilca m 1 out There was no Io s of life About 0 soldiers 
m the sp cial rcccncd slight 1 raises Slight damage was also 
CinsLd to the idling sti ik 




Hira Lall 
Mohammad 
D a Imam 
Bakab 


Anemjuiri i\as htld by a committee coiisistiog of the I xecutivo 
1 Dginen us Prisidiiit and the District Iratlic Superiiiti.udent and 
Distiict 1 ICO olhcci as mcmbcisoD 4th aud 5tli DLCcuiber 1^05, 
to cnquito into tho cause of thu accident, the result of which is 
that Hira Lil AEsistliiit Stition Master of Mian Mir Eist, and tho 
Guard /Mphatuniad Diii^ and Diivtr Clmain IJ iksh^ of the M M 
Up troop special h we been sent up foi trial under Section 101 of 
Act I\ of lb <0 (the ifailw »y Act) llie section is as under 

“ Ii a Itiiilway set vnut, when on duty endangers tl e safety of auy 
person — 

(а) “by disuhcyiiig any general rule luado, sanctioned, publisl cd 
and iiotil ed iituler this Act — or 

(б) “by dibiheying iny rule or onler which le not inconsistent 
with any sucli general rulq, and which such servant was bound by 
tho teiins of I ib cinplojnicnt to obey an I of wlndi he had 
notice or 
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Crown (c) “ bj any rasb or negligent act or omusioo be eball be poui W 
Rii-aLall *^P*‘*'^onraent for a term whiob may extend to tvo ycjfsor 

Mobanjmad livlijch may extend to fire hundred ru;iecF or ^ith both 

There is no doabi whatever that the safety of persons was <' 

dangered m this case 

Before coiiBidermg the case of each accused separately tt w necci 
sarj to m i%e a few generil remarks 

Owing to the visit of the Prince of Wales to I/ihorc at the I « 
and to the large collection of troops whicli was taking plicefef 
Hawalpindi Camp of Bxerciee, there was a very great rushofh&ie. 

The JI 5f ITp troop special was booked to rnn at 30 odfs*’’ 
hour (see evidence of Mr Robson at page 57), therefore on ler Rs 
21 of the Woiking Time Table of Ist Octobei 1905 the tram ihos ^ 
hare had vacaom connection tbronglioat The coatrarentioao ^ 
rule — this tram was not provided with vacanm connection 
out Thoie were a ceitain nniuberof goods vehicles 


pipes and withont even any footboard (see evidence of Hr ^ 
at page 57), 60 that there wua aUo a breach of ®®*'*’^* 


which provides that no passenger tram shall be despatclied i^® 
station unless it be provided with an appliance b) nhic 1 1 * ® 
can comrannicate with or get access to eviry passenger® 
the tram If there had been footboards to the good^ ^ 
Guard could have obtained access to the pissenger 
could have kicked off the veeunm tube and the brike vo 


acted at once . v, j tffs 

The occuied Imam Baklixli is an illiterate Drinr, "■ 
transferred from the Quitta District to Lahore I *-orj) 

before, Mr Bobaou, Loco Foreman (ov yage ^3 oft ® 

that thiB Diiver had come to Lalioie about tl e mid el) 

l‘l05 Sfi Wrench, Aesislant Loco Superb' tendent 
says that the Driver had Lctn only about 5 days 
fact remains that the Diiveronly on 29th Jfovimber 

the ceitiricate,Ijx 1* V ,m which he states that ho Las gijpor* 

and signals of the Inhere District aud of nowalpm 

This was the first time that accused Imam B‘k h s i 

Fogine in independent ohnrceiQ the Lahore , ni,}Ji.Dr t* 

11 I n» 1,. Imnnenr 1 to U aC ' , 


sent for this particular tram, I ut, as he happonc o^ e 
was oidercd by tilt Foreman there to brm^' i® ' t. <'»i 


was oiuercd by tilt foreman tncro to or«“-< • 

(see Btalcmcnt of Ml Robson at page '»7J Tfn'’* 

says tlint Native Drivera do not go 'Mlh Mad 

page 8 5) he ^ayfi tl at accused Imom Jfir I'*'*" 

run on the Chon! line between lliftn Mir Lost ao q, l# 

This Clioid lino IB only nned on apccinl 

ev ident that accused Imnm Baksh ha 1 never swa * 

certainly never gone over it before 
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The disc BignilB which work with the points ind show exactly 
how the points arc set bad been remored &t Miau Jlir Fast by the 
Hugineering Department because of certain altcritions which were 
then being made in the station yard 

I now pioceed to consider the case of each accused separately — 




Ilira Lsll 
Mofaa ntnad 
Dll Imam 
Baksli 


Acensed l.Hira Lai, admittedly was the Assistant fetation Alastcr 
on duty at the time that tl is Troop Special arrived at Mian Mir 
Fast, when it left His boars of duty were 6 pm to G aH, 12 
hours in sncceBSion Tbe point inTolved was point ^<o 3, if that had 
been prcperly set the train would have gone all tight on the Chord 
line Inasmuch as it was not set tbe Irain went on to Lahore 
Sathe Bam (P W 2), sLantmg and platform Jemadar, bays that 
when the Up troop special bad left the Jallo station Htra Lai 
handed him the key c f point Fio 3 and told him to make it over to 
Madho Shah, Poiotsman Jemadar, and to Ull him to open point No 
3 for the Chord line for Mian Mir Wist He went to the end of Ibo 
platform and called to Madbo Shah, the latter did not come, but 
Thskar Singh, Senior Pointsman came saying that Madbo Sbah had 
sent bim He banded tbe key to bim and told him eitliei to make 
tlio key orei to Madl o Shall and icU bim to open point No 3 and 
give tbe signal, or to open it bimseff and give (be signaf 

Tbakar Singb (F \Y 3) says that be and Madoo Shall were 
together, when they beard Satbe Bams call from tbe Station 
Madbo Shall told him to go and God out what be bad to say IIo 
went and Satho Bam tinuded him tbekeyaod said “ when I call oat 
then open point No 3” Bo took tbe Ley and went back where 
hlndbo Sbab was and dthvered the message to him ns above ITo 
B lys that at the time that Sailie Bam banded tbe key to him the 
Troop Special was standing at the Miau Mu platform, that Satbe 
Bam never called out and so they did not open point No 3 He 
a Imits exchanging signals with the Jemadar on the platform, but 
bo says tbe Jemadarshowed tbe green light so they didlikewiBC He 
did rot make over the key into Madbo Shah's hand, bat be threw it 
on tbe ground near him When (he tram had passed, be picked it 
np fiom tbe ground and kept it and about an hour later when Mr 
Smith, the Station MaBter, made the Grt enquiry regardingthecan«e 
of tbe aicideut, be liaiidcd tbe key over to Mr Smith 


^ladho Shall (P W 4), the Points Jemadar, says that Tbakar 
SiDgb nevei lianded him tbe key nor did he deliver any message to 
him Ho says that a train was standing at (ho platform The 
engine whistled T hnkar Smgh showed tl e gioon light He asked 
him wl ere the train was going, he said (o Lahore He (old 1 im (o 
be careful lhakar Siigb re; lied (hit he had ynst fouud out from 
tbo Statiou that tbe tram was to go to Lahore Ho Bays after s 
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Pronn t^nio % passcD<»cP came lanmng from tho Tjihoie flirech i 
lliralat ^Iicro liod been a collision He then asked T1 aVar Sink’ll 

jilotiaoima I latter said, be had the kej bat bid forgotten about it andTri^tel 
hand it (q him then ITe declined to riceive it, accused Hira W 

I' Jumself Ri^s that be handtd thekty of jioint No 3 to Satie R’® 

Siiuntini,' an 1 Platform Jemadar, and tohl hioi tigo an I have No 3 
set for the Clioid line to AInnMir West, and to conip ba k o® 
report to bim There cm be no doubt tliat Sathe Ram Thaloir 
Singh and Madbo Shah, in ordoi to save chemselves areljmg^ 
many material rc^ptets Cat so far as accused Hira Lai theA^sis 
ont Station JIastor, is concerned, the pro'iecation evid icedst oetj 
rIiowb that the key of point JTo 1 was sent out bj him uit t e 
directl in to o[)cn the point for the Chord line The content on t® 
behalf of the prosecntioa is that acensed Hit i hal shontdeot 
sent the key of point No ^ by anvb dy, but should 
theie himstlf and opined it himself, thf* anthonty f°^ ^ ® 
ordir entered iq the Mian MirE let Station Older Book ^ 

Jfr Bernird, the TralTic Inspector The order is of Hth Joif 

The portion of the order concerning tine case !'• e* uud« 

“The following points will be peimsneotl^ looned 
opened by the Station Master on dutj ’ 


“ Nos 1, 8 and 0 will be kept locked foi the Mam hne 

It JB contended that this is in order issued uud^f ^ ^ 

of Subsidiary Rule 118, G IV, which is aa 

‘ Distiict Tiaffic Sapciintendcpta will ^ 

' tioti Masters vs to (1) winch of the plants a a a , 

' ' , , V ' fn\ e unruux* 

‘consideri-d as ptiinanciitly lockid points y-j ^ footed®^ 
‘ of such points and (3) wineb of these points an 
' unlocked in their piesPuce ” 

Sub clause V under the same rule directs that 
and (2) the Station Master will depute a 
will be held responsible that such points are coir 
and locked It is only m regard to 

(3) that it 13 the Station Jlaster'e duty to see t ^ gap^f 

I take the above role to mean that it is ^ 
intendenf, who is to isene the orders and nut e ^ 

Mt Bernaid Imffic Inspector (■‘e» P“«'^ 

believe that he received tbc Order in writing ^ ^ ,sf iiniJ* 

Superintendent, and that he simply went t<’ i 
tered it in the Order Book there 
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When asked however, why ho did nob qnote the Kumbei of the Dis 
tnct Traffic Superintendent s letter or why ho did not record that it 
was the order of the District Traffic Superintendent, his reply was 
that he did not think it necessarj to do so When asked whether he 
could produce the District Traffic Superiutendent s letter, he says he 
cannot, hecanse he bnios up his correspondence no sooner the case is 
Gmshed 

Mr Boalth, who was District iraffio Superintendent at Lahore at 
the time has been obliged to admit in cross oiamiuation (see page 48) 
that he cannot say for ceitam that any specific otders were issued by 
him as regards permanently locked points at Mian Mir Last and that 
he does not hold Hira Lais signatare for anysnch order At the 
next hearing when directed to produce the correspondence regarding 
permanently locked points he prodoced his letter, Dx P X, addressed 
to all the Traffic Inspectors of the Lahore District It is as 
under — 

“Please send in at once a list of ponts at non interlocked 
“stations that should be permanently locked, the normal position of 
"such points and those that bare to be locked or nulocked in the 
“presence of Station Masters under para 115 C , Correction slip 28 
“ of 24th Fehraary 1905 

The original draft of the letter is dated24th May 1904 The date 
on w hioh tbo letter issued from tbo office le not noted 

The reply from Mr Beinard,Ex P XI, la of 12th July 1004 It is 
ns nnder — * 

“I beg to eend yon a Let of stations at which points with tbeir 
“ numbers should bo permanently looked '* 

It will be seen from above ibat Mr Uoalth asked for sugges 
tions, and suggestions were made but as far as Mian Mir East is con 
cerned it remained at that stage Air Boalth «ays (see pages C7 and 
68) that on receipt of Mr Bernard e letter he, after making such 
alterations as he considered necessary, issned orders to all stations 
in Mr Bernard's section except Allan Mir East It appears there 
fore that hy an oversight on tho part of Mi Boalth no orders were 
issued by him to Aliau Mir East, dcclanng which points were to be 
considered as permanently loekcl point, nor as to wl ich of them 
was to be locked or unlocked in tho pnseiico of the Station Master 
on duty 

The note under Clause 17 of General Rale I di^tinctl^ lays down 
that an ‘ authorised officer’ is not empowered to depute the power 
conferred on him to any other person, so that under no circnmctances 
could Mr Bernard have been empowered to declare which points 
were to ho considered ns permanently locked points and which were 
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to be locVed and nnlocLed »n tbe presence of the Sfstioa 
Mr Bernard has even gone farther than tbe rule perraiti bei'es 
not Bay in his order in the order book that point No 3 is 
locked and nnlocked ii» the pre'ence of the Station Master 
bat he directs that the Station Master on daty is to lock and 
*t Aihi«‘>]/ 

The result of the foregoing is that there were no legally ^ 
permanently locked poiote at Mian Mir East, nor were the^e s-t 
legal instmctions in regard to them as to who was to see to t-e-f 
being locked and unlocked For the purpose of a crioical 
tion point No 3 mast therefore be considered as an crdisarj p“ ■’ 
and for an ordinary |)otnt, ilio procedure followed hr Hira Lai 
all right (see emdenee of Mr Smith at page 7) 


The etact distance of point No 3 from the centre of the 
bnitding IS 1,303 feet (see evidence of Nfr Ghose, As<isfaotE 
at page 62) which is ronglily abont a quarter of s nnle 
Station Master on dnty had to go and unlock the 
would have to go there and come hack, that li tranrse » 
half n mile, and when the tnin bad passed, be wonld bare o 
another half a mile to lock it again Tt is admitted thaloa * , 

line between Lahore and Amntiar tbe tablet system o 
in force and that the Station Master on doty is j gs U 

work the tablet instrument Mr Boaltli at pages itW 

speciBed from the various registers the rarioas da if» ^ 
Station Master on doty, s e , Him Lai bad to perforin 
the time he came on daty. Cm light ei gin“ de«pa 0 ^rtrd -? * 
also cnqniry was midc from Jallo ai d reply receiT 
jr M Troop Special 

C 15 r M departure of the said Special was sign* 
and received by Mian Mir East 

G20rM arrival report of light engine was Kceived^^^^ 

also hue clear enqniiy message was written an o*P 
Mir West ^ 

6 23 r u hne clear reply received from Mian Mir 
6 35 r arrival report of the troop spec al wa- m ^ 

6-42 r M departure of tbe troop special was se 

*Be ‘teald**’’ 

No 4 Down Mail if it bad been mnningty' pn* ^ 
started from Lahore at 6 30 m rcibone r'e 

conid not anticipate at what precise monien pudest^^ 
ei amrv for it As it happened tl e cnqnirv ^ 

There are alwavs nnmerons other dntiei whi jopr*"^ "* 
have to attend to Under the c rcotnftantcs i 
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for tho Station ilasler on dut} to Lave gone Limself to point Ito 3 CroTm 

Had tbe disc indicator not been removed bj tbe Sogineenog Depart' 

inent Ihra Lnl from his platform coold have seen whether the point 

had been onlocked or sot Dm, Imam 

Hira Lai is an old serraut cf Governtaent Mr Smith, the Sfa- 

tion Haster of Mian Mir Sast, considers him to be about ot the best 
assietants that he has had (see pago-Il) Mr fioalth also gaps that 
he fonnd his work satisfactory, and finding him fit for service, recom* 
mended him for an extension after the age of 55 je-irs 
Immediately after the accident, tnoadditional assistants were sent 
to Mian Alir Kast One additional mao as a permanent arrange 
ment, and the second additional man, temporarily, to cope with the 
extm tram working at night during the rnsb of troop trafEc 1 
fin 1 on the evidence prodneed in this case that Htra Lsl was in no 
way to blame for the accident He certainly does not come nnder 
any of the three Clauses (a), (6) or (c) of Section JOl of the Hail* 
way Act He did not disobey ao} of the General Roles framed 
ntider Section 47, Sab Sections fl) and {2) of the Railway Act 
In regard to Clanne (fi) the subeidtary roles framed by the 
Manager oftheJTW Railway are not framed under any Section oi 
Clause of the Railway Act They are admmistrativo roles framed 
by the Head of the Railway Admioietration and unless any cmployi 
undertakes to be bonnd by them by the terms of bis employ meat they 
caunot be taken into accooot under Clause (6) 

In regard to Hira Lai, the terms of bis employment ai c not forth' 
coming He was an employ^ of the R U aodCl Railway, and was 
only within the last 4 or 5 years transferred to tho N W Railway 
He was taken on by the B B A 0 I Railway some time in 167S 1897, 

Ex PXIV, 15 a copy of the form of declaration that used to be taken 
in those days by that Railway from tbeir employee It does not 
throw any light on the subject, for it is not known what circular 
orders are referred to therein Clause (c) does not apply, for there 
was no rash or negligent act or omisHon by Hira Lai I omitted to 
mention that, ut the time Mr Bernard’s order wasrerordedin the 
order book, accused Hira L«1 was admittedly on leave, and the order 
Seems never to have been communuaied to him Mr Hall who was 
the Station Master at tho time lias signed the oraer m loLeii of bar 
iiig seen it, but nobody else has signed it in token of hav mg seen it 
Ihcreforo in the first place tho order was not a valid ( np, and next 
it was never commnuicated to accused Uitn Lai For all the fore 
going reasons, I discharge Hira Lai of any offence nnder Section 
101 of tl e Railway Act In regard to tho other two accused it is 
adniitted that acuased Muhniumed iJm was the Gnatd and accused 
Imam Baksh was the Driver of M 31 Up Troop Special Beyond 



16 a 


OhlWNAL PlJOSEOUTIO^ 


CrowD the fact, that tho tram was sent on the wrong line (for wbcb Itey 
Ilira Lai HO Way rcspoosible), that it halted ontsideiheLaboredi-tsst 

Mohammad Signal, and that there was a collision, there is absolutely no en3ence 
® ^^0 ^0 show m what way the Guard or the Drirer is to blaw 

The Dnrer as already Rtated nas a nen hand in tho Lahore District, 
ho had never been on the Chot^ lino and did not know where it ir“ 
Ho was not even awaio that his tram was ou the wrong hue It 
19 tme that he Lnew from tho description of line dear that he rece c 
ed that it was for a branch line, hot he did not know where tie 
branch line was Ho stopped his tram simply bccaose tbe Lslon 
distant Signal was at daugei The Guard knew tl at the tram 1» 
been sent on to the wiong line, bat he Lad no mesns of cominiimM 
mg with the Driver, and was powerless He says that he did e 
could to attract the attention of the Driver, by showiog tbed’mp^ 
hand signal lamp and by applying his hand brake, Ac , hot 
succeed in attracting his attention Thereisnoevidenceoolhe * 
contradict what he says The Driver says he did not fcee tbe 
showing any danger signal To the absence of eny cwdeoce w i 
of these two accused la to bo believed ? When the trsin came o 
stand outside the distant signal, it was tbe Geards doty opro 
the tram by detonators The tram left Miau Mir East st 6 ^ 

aHowiog 8 minutes for the distance up to the Lahore 
it may be presumed tho tram came to a stand at abont6 
Guard went up to tbe Dnver and they consoHed each ok ^ 
fore the Guard sent the Memo , Ex P .j 3 loefl 

noted the time on the memo as 6 55 P u , one of the 
look it to the Shed, where Mr French says he receive ik a 
What the man was doing for 25 mmates does not jlgjiRiy 

not been produced as iv witness The Shod is only » * 
and it would not take a mao 25 minutes to go b^ ® ^ lj ,5 
Guard after he despatched tho Memo at 6 55 r ^ to 

Driver to place detooatorB at the front of tbe train w 
place detonatora at tbe reai The rale 

to be protected first (see General Rule 182) * e did ^ 

placed I of n mile from the tram He says he ac ^ 

detonators at the rear of tho tram To ^ij,s,oD 

night Would lake about 15 or 20 minutes ^ 

presumably at about 7 17 or 7 18 r m The j,8^ not 

without any assistant, it js obvious there ore 
cient time to have protected the front of the rsi 
taken him anotl er 15 oi 20 minutes He » i *i *1 iime 
minutes after he had dcspatolicd the memo an Tte 

was taken np in protecting the rear of 

that the Guard did not tell him to r« ^ 

train The placing of detonators was not >® 
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was no danger whistlo to the Engine The Driver eaye he kept Crown 
sounding the ordinary whistle ^ 

Ab far as the Diner and Guard are concerned there is only the Mohammac 
wal'd of one accused against the other, which is not evidence The BaVah 

confeesioa of a co accused may be taken into account by the Court 

against the other accused, but au^ ordinary statement of one accused 
in his oVrn defence cannot he taken into account against the other 

Either the Guard or the Driver has disobeyed General Kale 150 
and Subsidiary Buie 150 Q., which diiect that the Guaid and Driver 
zanst exchange signals as soon as the rear brake van has cleared the 
outer trailing points Without this exchange of signals, the Driver 
must stop the tram, hut there is no evidence to show which of them 
has done so Each of them denies having disobeyed the rule One 
or the other is no doubt telling a lie, but there is no evidcuce to show 
which it IS 

Under the circumstances, they must get the benefit of the doubt, 
and I acoordinglj discharge them both of any offence under Section 
101 of the Kailway Act 


Case No. 40 

Id the Sessions Court of Cuddapah. 

Criminai Appeal No 29 or 1906 • 

H G BRINDLEY {Accused), Appellant 


GROWN 

EnSangfnng tli« tafely of pasttnyeri — GoUiAion— (?uard faiUng io protect loofi 
Aw from— Railwoy* JA r»/’J890. Sechon 101 October, 1 

A Mixed tram was runiung from XJ to K Station. The Driver having 
run short of water UCi the vehicles on the road and proceeded to K to 
take ualer ’The Station Master at K thought that the whole train had 
armed and give lino clear to Station Alaster at U for a Mail train, who 
allow el tie tram to start forK, tlio consequence being Ibat it collided 
witn the Mixed train, nhich wns standing between these two stations, and 
5 persons wero killed and several iiijnreA The Chief Ouard of the Mixed 
train and the Station Master of K were charged and tned for endanger- 
ing the safety of the persons in the tram bi disobedience of the rules of 
the Company under Section 101 of the Indian Railways Act, I\ of IS'*!), 
and the Guard was convicted and sentenced to three months* 
ngorons imprisonment by the Magistrate 

• For Jndgmeot of the Jligh Coati, see pe^ 911 
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On appeal the cofaviction of the lower Coartwas confinaed bottir 
sentence of impusonnsenli was set aside and in snbstitDtJon tbercuf tie 
appellant was directed to p^y a fine of Rb 100, in default of pajment M 
sutler one month’s ngorona impnsonraent 
This appeal and appeal No 30 coming on for first hearing on 
i7fli day of September 1906, upon perusing the petition of »ppc*| 
and the record m the case and npou hearing on the gnestion o 
jurisdiction the arguments of Mr C Ramacheedra Bap Valilfof 
tl e appellant, and of Mr K Narayana Rao Poblio 
specially appointed by Government in support of the ° 

hlagietrate and having stood over for consideration till 19t P 

her 1906, the Conrt made the following 


ORDER • 


Before going into the merits of these two cases, two o 

legal points have been raised, which are common tohoth **(,{;* 

that the Joiut Magistrate of MadAnapalli hadnojons ' bf 
these casea , and secondly, that the transfer of the 
District hragistratc to the Joint Magistrate was 
as he had no power to take, and did not in fact ta e, «e 
the cases 

3 With regard to the first point it is a nolewort y a 
Joint Magisirato of Madanopalli Division cannot nn 
stance be held to be erapoweied to exercise ‘ , Q^itriiS^ 
whole district Tbs Gazette notification states * ^ pfoKCut’^ 
IS posted to the Madanapalh Divmon The n 
engaged by Government relies on another noti ca i i* 

Mr Culeridge to take down evidence m his own h^ > 

»= 4« n p.fBf ninoo Tir«.fTjRtrfttB m the DistT^<^* J ,, 


described as “ a First Class Magistrate m the 




This does not mean that he le t® 

where in the Cnddapab district, bat it >8 b® 
legally take down evidence in cases 
have bceu legally transfeired to him nWh 

doubt whatever that the Joint Magistrate o , 
no circumstances try a case arising lO the Si o® 
a legal transfer )hpi 

3 The careless wording of the proceedings o o 

trato has led to this second objection Alter jj,yy sod b’® 
reading the pioccedinge of the 3®'“*^ 
enquiiy, he proceeds to write the order, w 
“Under Section 190 (0.0 P C ♦ 

18 directed to charge the acensed, etc _„n,zaiice of , 

him no such power It enables him ° , jt- police ^ . 
on information other than that derived throng Pole* 

the Code of 1882, Magistrates had no power 
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iCTe-^tigate a case auless tbe truth of the complaint was disbelieved 
(Section 202), and snch >in order as waa passed bj the District 
Magistrate m this case would have been absolnlelY illegal Sat 
undet the present Code m Section 156 danse (3) a special provision 
18 made bj 'wbich Magistrates, after taking cognizance of the case 
onder Section 190 (c) may direct the Police to investigate The fanlt 
oi the proceedviiga \n quesUon, therefove Uea \ii the fact that he 
omitted to state that he took cognizance of the case Bat in his 
second proceedings dated the same day, be states “ that the above 
case of tcTiich cojni-njjce has been taken le traosfened, etc " Reading 
tbe two together, and having regard to (he new pioi ision m Section 
156, 1 think it most be conceded that tho Distiict ilagistrate did in 
fact, legally take cognizance of the case, and therefore, under Section 
192, his transfer of the cate to the Joint Magistrate was also legal 

4 Another objection is raised on (bis point It appears that the 
Sab-Divisional Magistrate of Sidbont icsued finmmonses to witnesses 
nnder Section 252, CPC, and sobseqnently look a bail bond from 
tbe accused, and it le argued that inasmuoli as he had thus taken 
cognizance of the case, it was not open to tbe District Magistrate to 
do so, bnt legally he might have traosfericd tne case under Section 
628 0 P C , to the Joint ^lagistrate, wl ich be did not do Ifow, the 
sammonees in question have no reference to tbe accused and purport 
to be concerned with a geceral enquiry into the Railway collision 
case The bail bond is taken with a view to tbe accu'^ed appearing 
for tbeir trial before tbe Joint Magistrate and not tbe Deputy 
Magistrate himself On this it is argued that, since tbe Act em 
powers only the District ^Isgistrate to enquire into such cases, and 
under tbe rules framed tbe Sub Magistrate alone is mentioned, it 
must be presumed that the Deputy Magistrate was acting nnder tho 
Criminal Procedure Code when he issued (he sammouses and was 
not holding a general enquiry into tbe collision I cannot accept 
this view Though the summonses purport to have been issued 
under Section 252 there is no meution made of the accused or of any 
specific charge, and so it cannot bo held that tbe Deputy Magistrate 
had taken cognizance 

5 Even assuming that he bad, there is no pi-onsion of law pre 
lenticg the District llagistrate from also taking cognizance since 
he exercises concurrent jutisdiction over the Sidbont division His 
taking cognizance and his subsequent transfer of the case nnder 
Section 192 were both legal 

C A further j>oint is raised a<i to the tiial haiiag taken place m 
Cuddapah, which is outside the jurisdiction of the Joint Magistrate 
I have never heard of such an object on before No doubt the Code 
lays down that the trial shall ordinarily take place within the juris- 
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Bnndloy diciiOQ of the Magietrate m which the offence occurred But m th s 
Crown cfiso it was for the convemcnce of the accused (mfact appellanli 

pleader admits that he requested that the case might be heard 

Cnddapah) and the witnesses that the District Magistrate d reeled 
that the trial might take place at Cnddapah I believe it u » 
common practice for Dirtsional Magistrates when the/ come into 
head'qnarters for District Board meetings to hear cases which snie 
within their own divisions, and I hare never fcnown of aujobjfc 
tiona being raised on that ground Above all there is uothin‘'to 
show that the accused were in any way prejudiced by such prort 
dure, on the other hand, it is admitted that they were greatl/ 
benefited Under these circnmstances, I overrule the legal objections 
taken and direct that the appeals be heanl on merits on the 28lli 
instant 

This appeal again coming on for bearing on 28th and 29th Sep 
tember 1906, and upon bearing on the merits of the esse tie srgn 

ments of Mi 0 Ramnchendra Rao, Vakil for the Appella®^ ® 
Mr K Narayana Rao, Public Prosecutor, in 
tion, and having stood over for coneideration till tbis dsy, t * ” 
delivered the following 

JUDGMENT — 

Tho appellant is Henry Gilbert Brindley, a Chief 
Ifadrns Railway, and he has been convicted by the Joiot 
of Ifadanapalh under Section 101 of tbe Indian Reiwsj* ^ 
negligently disobeying rules and sentenced to on ergo 
impiusonment for three months 

2 The case was charged by the Railway Police ^ lie 

the prosecution is somewhat as follows I say 10th of 

evidence is full of falsehood About midnight ^ ijgj Ifft 
last, mixed tram No 4 in charge of Chief Gnar ^ 0-23 

Urampad station at 0 20 according to the station jistsoce >> 
aocording to the Guard, in the dirertion of Kodnr jji,l 

Eight and a half miles After going five mile*, the f{st 

hiB tank was rnnmng short of water, he stopped ® jjju £rf* 
one of his firemen to inform the Chief Gnarl ^ 
man returned, the driver uncoupled his engine ““ 

Kodnr for water At Kodur, the Assistant Sta ^,5tj ti»‘ 

doty, and he ordered the pointsman to so tte f 

the mixed tram might go on the mam line an jjiglcop^*'"^ 

No 14 also coming m the same direction to pass i gt.it on 

IS next to the platform The engine came t ^ . j ,t * * 

Master, who was in his si^al room, naturally |uo i 

mixed tram coming in, ho shouted to hn 
the tram had come The reply was m the a r 
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TJrampad was asking for line clear for Xo 14 mail On the strength 
of what the porter told him he garo line citnr In tlio meantime, 
the diivei managed to persuade the puintamnn to let him go on the 
loop, and comiug along op to tlie middle < f tin platform he whistled 
The Assistant Station Jlaster seeing that Ins ordei was not earned 
oat came oat and went up to the diner The hirer then informed 
him that he had left his tram on the hue Ihe Assistant Station 
Jfaster realising the danger he had brought on bj giring line clear 
for the mail ran back to his signal i uom and m ram tried to set back 
the line clear block 

3 In the meantime, Chief Guard Urindlcj, finding that his engine 
bad gone proceeded to direct his Under Gnard X irajanaswamy to 
protect the tram The lattei, who was asleep on a pillow, said that 
there was no hnrry, there was half an honrheforo the mail would 
come and that under flic pci feet block system if ^oald not be 
permitted to leave Urampad Bimdley told him not to care about 
that, bat to do liis dat), and, accoidiug to him, gave him two 
detonators and asked him to place them on the line at a distance of 
ten telegraph posts and to n turn to a distance of two telegraph 
posts from tl e tiam and exhibit a danger signal Tie then goes on 
to say that he proceeded to prt tret the front part of Lis tiain, and 
heanugtbs l^hlstIe of liuonn engiDc retaining (this could not have 
been the ca<-e) ht ran to the front and held Ins hglit Justtben 
the mail from Uranipad collided with the mixed tram on the line 

4 The engine n is completciv wrecked, it 1 ad left the tails nnd 
turned at right angles to it « ii tlie cast side, whUttho tender had 
been wrenched off, had also It ft the rnila and turned at right angles 
on the west side Xext to the tender was the front biakt ran of the 
mall , it had been lifted up at the it ick and thuB enabled the next 
carnage, a drst nnd second class coiii]>osite liogti, to get under it. 
In tbo other tram the brake van ains sinav|«d to mntch«nod and 
three covered goods waggons broken to puces The impact had the 
effect of nocouplmg a number of vilmles in the front part of the 
mixed tram, and those had rolled on to some distance The funuel 
of the engine MRS torn off, the fire box was broken and had come 
out scattering the fire over the wieckage and the lutlHiomablo 
materials m the gooas wnggons These took fire at d there was a 
huge blare A wind was bloniog from the direction of Kodurand 
the Bre soon reached the composite b gey which was half consumed 
The damage to the rolling stock, as estimated by the railway antho* 
nties, is Its 4G 22’> apart from the 1 >ss caused hy the destruction of 
the goods ni d damAsOs done to tl e iirrmnnent w ay 

5 As fai as can bo made out, five ^Mrsous wen. killed Capt 
Fitzpatrick, who was m a first class coinpartment in the bogey was 
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BiindSfey pmned down nnQer the yriet^&ge Some eoldiers, who Tfere twd 
Crown Jing in the mail, fotind iiijn dead aod tned to extricate lum but dd 
not succeed, and Ins body was completely burnt in the fire Oretd 
the fireinen la the mail \ias also hilled &ud burnt TbeBame vu 
the fate of JfarayanaBwamy, tbo Under Guard of Ihe nued tnt 
and whose charred rematOB could not 1 e identified Two other 
third c)&88 passeogerB appear to ha'ce been killed snd some injuit 
This lias tbe re/mlt of th^ eollision 

6 The engine of the mixed tram had returned and it was attach 
ed fo some of the vebicIcB of that tram, and m it were esr* 
some of the paEfit-Dgerfl bb fir as ]iodnr,Gnard Bnodleyaccoap J 

ing He took wilh him a mesBage which heand the Ob’flf ’■® 

the mail had drafted On arrival at Kolur he tent 
and it had the effect of bringing to the scene the D 
Snpeiintondent, who elarted making erqoines T 
enquiry 10 , as 1 have eo far stated 

7 The erst person he examined on amval was Guard t o 
v,lio lold Irna his story t shall row yrooeeil is 

of rater m the tank otthe eogioernnoing short isanj 

up by the drirer in oooBoUalion with Brinaleji »" ' P ,l 

they met jnet after the colheion There ere laoe 

when pot together conolneively prove that a 
where and the driver not noticing it went on an 
hifi mistake on arnial at Kodor U js odd ^ , p 4 -y;ai strife 
have afrack any of the Railway authorities e ‘ . jjoiseti* 

or the Tmot ifagistratc In the fiist place ^ tocide'>tte'^ 

gradients between UrampAd and the place ^ then level tl*®* 

place At Urampftd level, then a 1 ee of 1 m . ^ fall sf 

nse of 1 in 660 then another of 1 in 2-13 then bt ^ j ^ 

1 ID 135, then level, then a fall of 1 m 3o- 
4m, and then a fall of 1 in 132, on which inc ms^ thj 

the mixed tram came to a stop It wi eijjier 

exception of two down gradients, the res T 

ascents The tram cooeiated of no less 
strain on the conpliogs m the fiont 

ouo.,..„us My theory .s Ihstjost lbs *™» ^,.1 ertf ‘ 
the 1 i8t rise (1 m 480) a cooplmg at the en eng‘°^*'’ , 

vehicle Bnapped This accelerated ® tlenguioR 

veluoles attached to it hut aa tie g fi^ai tbe « 

sfr-ep molme of 1 m 132. ho j,,g m 

acepleiatioo, and failed to look hehin ii°i 

8 Tbe next point la that if the ^^rha’''® Pf wW *"* 

stop in order to go and gel water, he wo 

tram and much less left it on an me me 
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took Brmdiej 8 permiesiOQ ID writing before te left He could not Bn d ley 
produce this, and finally when he was canght in the act of attempt v 

ing to commit suicide, ho made another Btftlement m whioh lie said 
he went without any permission It is very htrange that the driver, 
who could not be responsible for water running short, and who 
apparently was guilty of no trime, nor even the least negligence, 
should go the length of committing suicide It is evident that he felt 
thathe was negligent in not looking back to sec the Bide lights of the 
last brake van, an act they are enjoined to do as frcquentlj as possible, 
and he felt that this negligence on bis part had brooght about the 
collision and cansed so mauj deaths He stated that he had bis 
tank examined at Urampad and found it nas quarter full, and this 
he considered was enihcieiit to take him to Kodur Theio is no 
reason then for its running short He fortl er admits that only 
once in his service has he ever run short of water 

9 liow I coma to the evidence which clearly proves that the 
engine did not go into Kodur as a light engine, hut had ten or twelve 
Waggons attached to it Tho most important evidence on the point 
18 that of the police constable who woe travelling m the mixed train 
on duty His curliest recorded statement rnns as follows “The 
tram cams to a stop to the middle of the jungle Three or four 
minutes after, I got out I went to the Chief Guard s van in front 
He was not there I don’t know where he was The cngii o went 
off with some vehicle^ I saw that the tram looked shorter than it 
was at Xandalur ” Even when be makes his statement^ before the 
Joint Magistrate, he says that the engine went with some vehicle^, 
and this was after he had been mstmclcd by his Inspector not to 
say BO Then the Joint Magistrate warns him and tells him the 
punishment for perjury (a very strange proceeding indeed) and then 
witness tries to make out that this was I earsay It was 1 1 uho 
made the earliefit record of the accident Be noted dun n in hii note 
book at 5 A u , the fsC s connected with the ncc dent, and the entry 
shows that tho engine took some vehicles uitli it Farther he 'Uys 
he went to tho Under Guard, who was cotnforlably sleeping on a 
pillow, awoke him by pulling by the leg and asked him whytio 
tram had stopped in the middle of the jungle Tho latter roj>lied that 
he dul nof knoir^ This could not hive been tho Case if wl nt Urindley 
says IS true, namely, that ns soon ns he heard from the firtman the 
cause of the stoppage, ho sent the fireman to inform the Under 
Guard This constable dul not see the fireman, and why, for the 
simple reason that he was not there It may then be asked why 
porter Palliab says that he did not notice whether tie engine 
brought any vehicles with it to Kodur, and the pointsman (even after 
a warning by the Joint Magistrate) says that it did bring ten or 
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twelve WRj'gons It is very simple The former’s Btitement vu »1 
the Ra'lway enquiry aod it was not then known who were going to 
be proseouted If he stated that there weie waggons, the dnm 
who had probably squared him, wonld get into tronble Tbeoliet 
man’s statement was made at a time when the drirer had bees ei 
cnipated and it h id been decided to prosecute the Abs stant St»! ® 
Master, and the pomtsnian is only too ready to assist him by tolln'’ 
the truth Thus, theie tan be not the slightest doubt wbat «Tfr 
that the train p tried and the engine did not ran short of wotff 
The fnct of the attt mpt at snictde, and the fact that the train vu 
left Btandizig on an lochoe, conclusively prove it 

10 Having cstabtiehed how the accident ocean ed, I nowproee^ 
to determine whether accused is guilty of such negligs^'^* 
pamshable under the section uodei which 
According to his owu statement, he went to the Under oa^ 
gave him instructions to protect tbt* tram According to 
this would be suthcient peiformante of his doty ® 

has stated that Narayanaswamy was reluctant to do * ^ 

also adds that JTaiayanaswamy wisa * **3 gslfpp 

borne out by the statement of the constable who « 

on a pillow Under such circnmAtanceB, was it 
him eithei to do it himself 01 satisfy himself that 
bad actually done tbework Withiegard VuderG®*^ 

said that he should protect hts end of the tram an t xegsrd 
7*iB, more so as the engine was soon expected bac 
the latter point, he says he acioally saw ijg foosd b s 

taacc of forty yards This is false, since tl e wb»t 

asleep a few minutes later Tlien it hos t*> benscer 
there was at his disposal It was only three 
Kodci, and the engine going with only ft dozen ve forg*’''''^ 

the distance in about seven minutes I allow one {jawll®? 

line clear The mail, as I shall presently s ^ diDtirW ® 

between « 0 and 60 miles an hour, and it ha ° ^ Tins 

five miles, and this it did in about seven mino ^ 

had at bis disposal about quarter of an hour _ 

him to pm down the bia! es of all tl e wft/gO“®' taken *® ^ ^ 

deducting the waggons which the engine brsbf* 

passengei coaches The fact that he did gncb s 

evident from the fact that the tram stoo the 

incline 1 he distance from the first '^* 0 "®° . (orlbB?”^ 

must have been neirly 800 feet deducting \ 

of the tram which bad gone ahead I accep ^ train *® 

that he did mstracl JfariyanaswAmy t® prOtec j 

him two clotonntorfi, foF,if this was /al'®* Miernlc*i sod*^*® 

said that he gave him three, as required J 



ilAIWAl SERVANTS LNDKNOEBING TIW SAiETT OP PERSONS. 177 


him to place them at tho proper places According to him, bis 
iDStmction^ ^7e^e not m accordance arith rales and this leads me to 
suppose that he did give the msiractions Ihen I have to consider 
whether he neglected his dnty bj not checking Naiayauaswamy’s 
work 1 consider that he did, in spite of the short time at bis 
disposal, the long distance fiom end to end, and the fact that he had 
to pin down so many brakes 

11 One more question then remama Here the three back lights 
haining ? And if they were not, did tl e accused neglect his dutj 
ID not examining them !My own idea is that the} wete burning 
properly The side lights are visible all the wa} along the train 
and snrel} Bnndlo} whilst pinning don n the brakes or incoming 
to the Under Guard, must hare noticed it at least on one side The 
dnrer of the mail 6a}s that ha saw tbo glimmer of the tail light 
only It must he rememheied that his eridenco on this point mnst 
be taken VMth some cantion, as he wonld be to blame if the lights 
ON ere burning He had his line clear, ho had lost time which he 
■was trying to make up b} going fill speed at the rate of sixty miles 
an hoar, he was constant!} making the fireman pnt in coal and it 
IS po sible be wa« engaged in conversation with tliem, and only 
lookel out when it was too late It wosajoarney of only seven 
mi&ntes The Chief Guirdof the mail was writing his journal, 
and did not look out It is but reasonable to suppose that the lights 
were buining when the tram left Urampad, or else that Station 
Iilaater or some porter would have noticed it and brought the tram 
hack The lights were lighted at Kandainr and they are intended 
to last the whole night There is no reason to suppose that they 
would go out by one 0 clock 

12 Fven supposing that only Iho middle light was burning, and 
that dimly, as the diircr of the mail would make out, the Under 
Guard would bo primarily reeponBiblo as they are attached to hia 
van Brindley’s duty would be only secondary In considering tho 
evidence of the driier of tho mail, notice has been taken of the false 
statements he has made He says ho was going full speed His 
engine's full speed is GO miles an hoar It is then pointed ont to 
him that on this side of Benigimta be is limited to a masimnni 
speed of 45 miles Ho at once turns round and says that he was 
going at that rate Bven granting that, Ito says he shut od steam 
and put tho brakes on as soon as be saw the light, that h, abont 
four telegraph posts awa) from the mixed train, oi 1 320 feet awa} 
But experiments show iven at 'll miles an hour, it is possible to pul 
up within t) at distance It is ebar, therefore, that be must have 
been g( lug about CO miles an hour and all lue attention was directed 
to making up time and ho leokid ont too late Tl e interral was 
only SIX or seven minutes 
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13 In the result, I find Chief Guard Brindley goiUy of nejli 
genco inasmuch as ho failed to satisfy himself that Karayani- 
Bwatny actually earned out his instructions, under circamstances 
under which he had a reasonable suspicion that he nonld not cirrj 
them out Then conies the question of punisliment 1 coasiii^ 
that three months’ imprisonment is too severe considering the 
time at his disposal, the distance he bad to walk or run (he wanoli 
man) and the number of brakes he had to pm down Consnfenoj 
his old age aud longsernce,! think justice will he 
cated by a sentence of fine I set aside the sentence of iopre'5“ 
meat and substituie in its place, a fine of Rs 100, or in default obc 
month’s rigorous imprisonment The person to blame in the matlff 
was Narayanaswamy, and he has paid the penalty by meehog ifi 
a most horrible death 
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Oolhaion—Ditohedtenee of Rules 


The Assistant Station Master at K gave line c enr 
Master at U, for No 14 Mail without ohverving ■ orrirf*^ ** ^ ’ 

of No 4 Mixed train, which was ranmiig _,sjing 2* *** 

Station, and tha*- the rear portion of the tram the 

convicted under S 101 of the Railways Act IN of -onfirnied 
On appeal, the conviction of the lower Court ^ 

Bentence of imprisonment was set aside AfaoU of 

appellant was directed to pay a fine of Rs 10, m « 

fine to suffer 15 days' ngorouB imprisonment dij* 

This appeal coming on for bearing on the J^nnesl »'’ * 

September 190G , upon perneing the ° ^ jfr.C’ 2»®* 

record in the case and upon bearing the 
ohendra Rao, Vaktl for the Appella nt and of p — 

• 1 or Judgment ot the Higb Court, se® oil* P ^ 
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Patlso Ptosecator, speciallj appointed by Gorefunient in eupport of j 

the conviction, and having stood OT^r for consideiation till thi'> day Achuta 
the Coart delivered the following Si^aj 

JciiGMtM — The appellant je Keaerg d Achnta “sheDai Aasistaut 
Station Maetep of Kodnr, on. the Madras ISatinay and he has been 
convicted by the Joint Magistr-vte of Mftdanapalli under ''echon 
101 of the Indian Kaiifrays Act and eentenced to undergo ten 
•weeks* rigorone impriBoiiTaent 

2 The case waa charged by the Railway P lice and the case for 
the prosecntion le somewhat aa followa Isay eomewbat imce the 
evidence is foil of falsehood Afaont midntghi of tl e lOih of 3fay 
last mixed tram Ko 4 lo charge of Chief Guard Bnndlrj left Lrata 
pad Station at 0 20 according to the Station Rcgistei or 0 2d 
according to the Guard, in the direction of Kodoi 1 he diatante la 
eight and a half miles After going 6ve miles the drivei found 
that his tank was running abort of water, he stopped the tram and 
scat one of bis firemen to inform the Chief Gaard Before tins 
fireman retoroed, the driver uncoupled his engine and proceeded to 
Sodnr for wa'ter At Eodur, the Assistant Station Master w&s oa 
dnty and he ordered the pointsman to so arrange the poiots that 
the mixed tram might go on the mvio Imo and aHow lh» mail traia 
TSo 14 alio coming m the lamc direction lo paw it on the loop which 
IS next to the platform The engine came, the Assiatant Station 
Master, who was in his signal room, natnrally Ihonght it was the 
mixed train coming m be ehooted to his porter and ashed him if the 
tram bad come The reply was in the nfiirrnativo Just then 
Urimpad was asking for lino clear for No 14 mail On the 
Kfrcngth of what the porter t< Id him, be gart hne clear In the 
tnenntiiiie the driver managed to persuade the pojiiUmao to let him 
go on the loop, and coming along op to the niiddlo of the platform, 
he whistled Tl e Assistant Station Master seeing that his order 
was not earned out came ont and Tteiit up to the driver The dnver 
theu informed him that ho hat left bia train on she tine The 
AssifitHut Station Mastei reaUsiog the danger he had brought on by 
giving bn© clear for (h« mail ran bad to h»« aigoal room and in 
vain tl led to stt I ad the line clear blooV 

t III tho iiieanlime Chief Guard Brindley, finding that his 
engine In) gone, proceeded Jodirwilbis Under Onaid Naiayana 
swftBlj to protect tho train llelatlei who was asleep on a pillow, 
fisiil tl nt tl t re was no hurry, there was haif au hour bi fore the 
mail wiiuhl lOiiie niul that under the perfect block svsteiii it would 
lu t bo pi ruulted to leave Urauipad Briodlej told him uol to care 
about that, but to do his duty, and, arcordmg to him, gave hini two 
detonators and askid him to place tlem oa the hue at a distance of 
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Kesprgod ieicgraph posts aod to retorn to a distance ol It^o 

a* from the tram and exhibit a danger signaJ He tbecfces cs 

to Hay that he proceeded to protpct tie front pait of L)s tram wd 
Cro^vn hearing the a'liieOo of his Otvh nngme rcturincg (thi® coal‘1 
have been tie case) be rna to fie front and held his ijht 
then tie mail frotn Untop-id collided 'nth tie mixed traio oa tie 
line 

4 Tip engine T?08 completely wrecked, it had left tie rails anl 

torned at right angles to it on the east side, whilst tie 
bad been ^rennbed off, bad also left t[leJalI^ and ^ 

angles on the west side Jfext to tie tender wa« the 
Van 0 ^ lie marl , if bad been lifted np at tie back and thus ena ^ 
tie iiezt carnage, a first and second class composite bog®J “ 
under it In tic other tram the biakevnn was Btnashtri to P 
ivood and three covered goods waggons broken to 
impact had tie effect of noconpling anember ^^ ’^*^’*^ ** * ^ 
front part of the tuixed train, and tbrspbad io)le9 
fmeo Tie funnel of <be engine was torn off, the ^ 
broken and had comooat scatteriog tie Bre oyer gft 

tie (oflamoiaile matcnalein tie goods ffaggons ^sw 

and there was a huge blaze A lyind vras blowms’iio® 
lion of Kodur and the fire soon reached the composite 
WAS half consumed The damage to tbe pj8<ri 

by the Jlailwaj* antborities le He 4C 225, apart Irom * 
by the deeitraction of the goods and damage done to * 


5 As far as can bo mideoot five persons 
ritzpatnck, who w-aa m a firet class compflrt®®"^ 
pinned down Qrider tie wreckage Someao^d^^vs ° [nt 
ling in tie mail, fopnd him dead and tried to gie 

not aneceed, and bis body was completely burnt in 
the firemen in the mail was al'o killed .tg ^jutd 1®®'° 

the fate of Ifarayanaswaroj, tie Under ° Jad o’^'^ 

sad whose charred remaJos cna)d not bP 
third class passengers appeal to have been ' 


This was the rcenlt of tb® collision ^ iHf 

6 The engine of lie mixed tram „prec«‘''^ 

attached to some of tbe rebicleS of that ^**’"’ *« ^ 

pome of the passenger^ a» far a» Kodor, Goar ^ 
ing He took with him » wessnge Tfb''^]' ^ j jf i< 
of the mail had drafted Oo ’irnrfil at 'Kodnt, 
and it bad the effect of bringiug to tl r “vcne^ 
Superintendent, who started making enqniV'^ 
eoqairy is ns I have so far staled 
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7 Ihe 6rBt person he examined on arrival was Guard BriDdley, Keser^od 

who told him his story I shall now proceed to al ow that the Acl uta 

story of water m tho tank of the engine rnnaiDg short is a myth Stenai 

and made up by the driver in consnJtation with Brindley, most Crown 
probably when they met jnst after the collision There are several ^ 

points which, when put together, conclnsirely prove that a coup 

Img parted somewhere and the driver not noticing it went on and 
only discovered his mistake on arrival at Kodur It is odd that 
this shonld not have struck any of the Railway authorities, the 
District Magistrate or the Joint Magistrate In the first place 
I propose to examine the gradients between tTrampad and the place 
where the acoid-nt took place At TTrampad level then a rise of 1 
m 139, then level, then a rise of 1 in 660, then another of 1 m 242, 
then level, then a fall of 1 in 135, then level, then a fall of 1 in 352, 
then a rise of 1 in 4S0, and ti en a fall of I in 132 on which incline 
the vehicles of the mixed tram came to a stop It will be 
seen that witb the exception of two down grad ents tbe rest 
are either level or ascent The tram consisted of no less 
than 45 vehiolee The strain on the couplings in tbe front 
portion must have been enornoos My theoty is that just as 
the tram cleared the brow of the last rise (1 in 460) a couphiijr at 
the end of the tenth or twelfth vehicle snapped This accelerated 
the speed of the engine and the vehicles attached to it, but as the 
driver was then gomg down a steep incline of 1 m 132, he drew 
no inference from tbe sudden acceleration, and failea to look behind 
him all tbe way to Kodor 

8 The next point is that, if the driver brought bis train to a stop 
in order to go and get water, he would never have pulled up his 
tram and much less left it on an incliue He at first stated that be 
took Brindley’s permission in writing before be left He could not 
pioduce this and finally, when I e was caught in tbe net of attempt 
iDg to commit suicide, be made another statement m which he said 
he went without any permission It is very strango thit the driver, 
who could not be responsible for water ruoning short, and who 
apparently was guilty of no crime nor even the leait negligence, 
shonld go tho length of committing suicide It is evident that be 
felt that he was negligent in not looking buck to aee tbe side lights 
of the last brake van, an act they are rnjoinedio do as frequently as 
possible, and ho felt that this negligence on his part had brought 
about tbe collision and caused so many deaths Ho stated that he 
had bis tnuk examined at Urampadand found it was quarter full, 
and this he considered was suOicient to take bim to ICodur There is 
no reason then for its running eliorl He further a Imits that only 
once in his service has ho ever run short of water 

ISS 
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9 Now I como lo ilieeri^eoco which cleaflj proves that the 
did not go info £^odDi‘ as a light engine, but had tea or t«l« 
'^®S’gon8 aif ached to it Tlie most impoitaut evidence oa the pout 
IS that of t&6 police oungtable who waa ttavelliiig m the mixed traa 
oa duty fiia eailteai recorded etateTnent runs as loUowa 
train catne to a stop ih the zaiddle of the jui^Je Three or hut 
minutes aflcr, I got out J went to the Chief Guards vanm b el 
He was not there I dou*t know where he was The ec^ne 
off with Bome vehiejes I buw that the tram looked shorter liw 
waa at Handafur” Nren wbeo he makes h<s stateiufatliefore be 
Joint Ifagietrate, he aftya that the engine went with Bonereh^f' 
and fhiB was after be had been instroeted bv bis Insoectort to 
eay so Then the Joint hrngi*>trato warns bim and 

pumshnient for perjnry (a very strange proceedisgindoNi^ 

wi{ne'’8 triea to make out that tbi8 waa hearsav 
made the e'vrliest record of the accident He noted 
boolr at 5 A Sr the facta connected with the accident, ao 
B&owB that the cngmo took aome vehicleB with it Further ^ 
he went to the tTnder Guard, who 

piffow, awoke hira by pulling by the leg end ® ^ ji 

tram had stopped in the middle of the jungle. 'Ihe 

that he did not know This coold not lave A'Vtttffr* 
Brindley says is true, namely, that as soon as hehear ^ 
man the cause of the atoppage, he sent the 6re®en ® 

Under Guard Thia constable did not see the 6rwoau» , 

the simple reason that be was not tl ere It may t ®u 

porter Faffnh says that be did not notice whether t 

any vehicles with it to Kodnr and the pointsoau 

ing by the Joint ITngistrater) says that it did bring ^ 

waggons It 18 very simple The ^ 

Bailway enquiry and jt wag not then known ^ driWr 

prosecuted If ho stated that there were wag^uB 

had probably squared Liw^ would get into 

statement was made at a time when the driver a ^ ^ ^ 

and it had been decided to prosecute the Assistsa teflisir 

and the pointsman iB only too «udy to asoist i® 
truth Thus, there can be not the alightest on Tir 

the tram parted and the engine did not run s 
fact of the attempt at suicide and the fuefc t e 


standing on an incline conclusively prove it 


aTrld/^' 


10 HavlOE fslabluhed how the collision nelmOlj „„1 h 
proceed to disco B8 the acensed’s case It cenno 
denied that he faded to satii^ htm»e1J that the tr®*'' ^ 
the lust van on It is a noloi ions fart that aock 1^**^ 

dream of looking at a tram when it enters a s » 
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examine and see if the last van 18 attached The nsncl practice is Kesergod 
to shont out to the porter, as the accnscd in this case did, and be 
satisfied with his replj Bat, the fact that it is the practice to break v 
a rale cannot under any circumstanceB jofltify the breaking of it It Crown 

can only go in mitigation of sentence 
11 Let ns examine and see his Enbscqnent conduct On receipt of 
tbe porter’s reply he gives Imo clear for the moil He is startled to 
find the engine at the platform whistling He rashes ont to ascertain 
the cause He is then told that part of the train is left on the line 
He tries hard to commnnic ite with Urampad by means of the block 
signal It IS BO constructed that it is impossible to interfere with it 
from hiB end The result of hte working the plunger wonid only 
liave the effect of prodncmg a rumbling noise at the other end 1 hat 
he did this is proved by the Urampad Assistant Station blaster's 
statement The latter, however, to save hia own interests, says that 
he heard the noise only eight or tenminates after the mail left for 
ther, tbe block signal failing, the acensed bad at once reconree to the 
telegraph needle and he sent a message asking Urampad not to allow 
nail to pass, and in support of this a telegnm is filed. It i nns thus 
‘ D B D Befosed line clear Boot ellovr mail to pass’ The 
prosecatioQ impagn this docament as a snbseqoent concoction 
Whether that is so or not matters very little All I have to consider 
IB whether in fact he did send each a telegram Would it not he 
consistent with the oouduct of a sane, rational man, to suppose that 
he did, in fact, send such a tolegram, and possibly several such I 
cannot for a moment believe that tho accused, who bad such an ex> 
celle 1 character from his snpmore, woold exalt at the idea of a 
probable collision, and would quietly sit down and wait (or the news 
of it The fact that tbe driver of the mixed tram bent hia mouth 
(meaning thereby that ho had done a terrible thing another little 
incident going to prove that tho tram parted) and urged him to try 
and stop the mail, tl e fact that he fainted when he heard tbe new s of 
the collision, and tbe fact that he was found the next morning with 
his head in his wife 8 arms, all go to show tbat from the time he bad 
sent that fatal lino clear till tbo time ho heard of the collision he 
was like a tortured lamb, doing everything imaginable to the tele 
giaph needle, in order tocornmnicilowilh Urampad The Assistant 
Station Master of that Station lies most grossly when he says that 
he received no each B B B message 

12 In connection with the mitigation of sentence, it has been 
urged tl at accesed’a conduct in fabricating this telegram should be 
taken into account 1 do not think it is a fabrication It was pro* 
dneed by tbe Station Master nnd not by 1 im Tbe latter came be 
fore the news of the accident had arniel He found from the tram 
rtgistcr that line clear had been given at 0 58, and he asked accused 
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bow that was Accttsed txplatned that be had forgotten fe 
ogamst that entry “Uoe clear refused" His first impabstai® 
make out that he h'id refused line clear That being ibe csssiti® 
not natural to suppoBe that be would send a telegram Rordtl h ' 
dear refused Don't start mad " If that docnment had Ix^* 
subsequent concoction, it would hare run thus ‘ Lme clear » i'' 
di awn Don’t start mail ’ It has farther been suggest d iVaUH 
Station faster hein^^ fiiendly with the accused asststeiliin 
handing Over this concocted document If that had beeo ttecie 
ho iiQuld have permitted the accused to enter npagainJtt^^^-^ 
of line clear at 0 58 “line clear refused,’ and then the wb&i ties* 
would have shifted from the acenged to the Hramp'd As»'sti*« 
Station Ifastei But on the other hand, he at once teat 
of the tram register Ido not, therefore, see that the acca'^ ^ 
been guiUj cf creating false evidence The only ih ng te my ^ 

considered gmity of is lo his intention, at first impaUe ^ 
make out that he refused line cleai 'Whot perioa I 
do so, when he faces “lino dear ’ betireen himscK Mi 
gates 

13 In the result, it amounts to this accused is guu^/ 
ri-couise to the univeisal, and yet moot dmgeiOQ* 
on the word of an irresponsible porter ThoasauisrfStahOJ 
have practised this with imponity Ibronghont theif 
fortunately it was the accused s lot to be brought to 
set an example to all his other fellow deha’l'UeuU 
aathoiiLies have testified to the exceptionally sxceKcot f » 
beato Taking nil these circaiastaacea into lie 

imprisonment 18 not called for la such a case I®* cjurifUJi 
tence of the Joint Magistrate, and wLdst jf 

I substitute in its place, a fine of Ra 50, or, lu defa’*- ' 
ous imprisonment 
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Case No 42 

In the Court of 1st Class Magistrate, of the 
District of Lahore. 

Trial Iso 18/3 op 190? • 

THL CROWN 

SHAHAB DIN 

t'ndanfsnng ifte tafel^ 0/ panengeri tratelhng by Imm — Ratlwnys Act IX IflOS 
o/lS'^O S«c<ton l01~Dnobedtenteo/ OeneratRuUthy B‘ tier— (7oR’«0/»— - Ptbrunry, 15 
Lots 0/ life ““ 

rho Dri7cr of a down goods train, standing m tUo loop Imo uaitmg to 
piss an Up passenger tram receircd a line clear ticlcct prepared for the 
latter tram and started Ins tram nitlout satisfying bimscU that the 
ticket mis for Ins trato disregaidlng the signal trhich ivas agiimst litru 
tie conicquonco being that lus tram colli led at the crossing witli t!ie 
jnssenger train which was running from the opposite direction. Ue was 
charged before the First Class Magistrate tinder Section 101 of the 
Railways Act I\ of 1800 lor endangoiing the safetj of passengers 111 tlio 
trom by disobeying the General Rules, and was co&Ticted and sentenced 
to undergo six months' rigorous impnsomncnt 

JoDauG'iT — The accused Sbahab Dm, a Railwaj BcrTaDt,i5 cl)argi.d 
under Section 101 of Act IX of 1890 (the Railway Act) with 
endaugenng tlio safety of persons by disobeying Qcnernl Rules S2J, 

297 and 299 vhen on duty 

The facts are that accused Sbabab Dm is a Shantcr, passed 
Driver competent to work as a Driver on the Mam line Ue passed 
as a Driver on 3rd May 1907, and worked as Driver for 11 days m 
September and 10 days in October 1907 On the early morning of 
21th October l^'O?, he was Driver of No 153 Down goods, which 
arrived at Kot Lakhpat Station at 6*5 on the loop line and came to 
a dead stop after clearing the crossiog This tram was to havo 
remained there till Erst No 9 Up passenger had been crossed and 
next No 13 Up passenger after which it would have been allowed to 
proceed No 9 Up passenger was to have tun through on the Mam 
line When a passenger tram runs through a station, one copj of 
the ]mo*olenr is fixed ui a clip, and it is sent to the pointsman to 


• For Jadgment of the Thief Coart rf tb* Punjab see e«i« page M4. 
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hand to the Driver of the lacoaing train Tie Station Jfsstfr os 
dnt^ fixes the daphcate copy of the line clear in another e)ip, wi'di 
he keeps in front of tho efcation, leady to hand to Ibe Driver of tbe 
incoming tram lo case he fails to pick, np the line clear at the point 
The Station Sfaster on doty at Kot Lakhpat was JsgganJa{Ii(f 

W d) After ffo 154 Down'goods bad come to a stop on the loop 
line, Jaggan Nath, Station Master, handed one copj of the hw 
clear in a clip for No 0 Dp passenger to Asa Waterman (P ^ 
to be handed to the pomteman Mnnvhi Ram (P W 9) 
point Asa Waterraaii (P IP 10) says that when be was pass ngt^o 
engme of No 154 Down goods, with the line clear clip nt bia 
somebody on the engine snatched away the dip * 

line clear out and threw down the clip He told them on ^he eogwo 
that the line clear was for No 9Dp paBscngerandnotforlWDo”® 
goods They, hotvevcr, did not heed him and started IhetrwQ 
What Asa says is too ahsard to he believed He stated to 
Holloway, the Distuct Traffic SoperiDtpndent veiy s«i“ ‘ * 
collisjon that the Station Jlister bad handed him 

tho ohp with instrnclions to give it to the Diiver 3Iohimo)» " 

{V W 4), who was the 1st fireman on acensed's CBgme, 8'y* 

porter bronght the line clear la a clip and banded ii to i® 
Wateiman is a stnpid sort of a man, and ha either didao 
clear lostractioos, or he did not onderstand them, and t 
doubt that he wrongly handed the line dear in cUp 
0 Up passenger to the fireman of No 154 tie 

fireman made tho line clear over to accosed bhaba 
Driver, who blew a short whistle and then started hi® trail 
be got to the crossing, be saw No 9 Up passenger comi 
speed on the line Ho reversed and did what he eon fo-nr* 
tram, bat it was too lato and No 9 Up crabbed i® ^ 
which waa not qoite dear of the mam Ime No 
suffered most severely, 8 passCDgera w ere killed on t e 
nere injured, ont of the injured 3 died befotu they c°n 
and 2 sabseqnently socenmbed to their injuries w lie 

That is, 13 pasBcngere were tilled sud 550^^ 

damage to the rolling slock is estimated to he a en oW‘'^ 

already stated, accused Sbabab Din is charge to 

General Rules 22 }, 297 and 299 General RaJs ' 
effect that the Hngine Driver mast see that the au °„nnlif« 

(m other words the Jme clear) is accniate ^ 

Section which he is about to enter, that it is comp ® W** 

in fall, and in ink Aecneed Shahnb Dm 

and could not be expected to know whether the t»fr 

received was complete and signed in full, but e s .lioot 
that It did not apply to the S«jtioo whicb he vm 
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He wftB going Pown whereas the line clear was for an Uj) ti am The Crown 
The hue clear which he actnally received wrongly is marked Ex ^ 

PV It has two broad parallel red lines each about an mob wide, 
across the face running up and down which distinguish it from a 
doten line clear wbicl has no such lines and is on plain wl ite papei, 
so that illiterate Hrivers can easily distinguish between “ np ’ and 
“ down ” line clears Glaues (2) of the same rule directs that if tho 
conditions mentioned in anb mle (1) are not complied with the 
Engine Driver shall not take his train from the station until the 
mistake is rectified Accused clearly disob^ed General Kule 223 as 
above stated 

The next General Hule which acensed disobeyed is 297 which 
directs that the engine driver shall not start from a station an 
engine with vehicles attached nntil the Guard in charge of the tram 
has given the signal to start The Guard in charge of No 154 
Down goods was Abdul Aziz (P W 6) He says that when Ins 
tram arnved at Kot Lakhpat he got out of his brake van and west 
into the Station hlaster's office and found that his tram would have 
to wait a considerable time He remained seated in the office, after 
a little while he observed his train was m motion, be ran ont and 
showed the danger eignal and ran ehonting towards the acensed to 
stop He certainly never gave accused any signal to start 

The third and last general rule which acensed disobeyed is 299 
which directs that the engine driver must, before starling his itain, 
satisfy himself that the correct signals are shown and that the line 
before him is clear 

Ihere IB not the least doubt that at the timo the collision took 
place the etnrtmg signal for accused s tram was against him Mr 
Haidar (P W 1), District Tiaffic Snpcnntcndoat, N "W Bailnar, 

Bhatinda had bis reserve carnage attached to No 154 Down goods 
and immediately the collision took place be took note of the state of 
the Bignale, they wei-e for No *> Up passenger to run through and 
against acensed s tram There is also the evidence of Mr 0 Hncn 
(P W 7), Driver of No 9 Up, and hia firvinan Attar Dm (P W 8), 
who i-ay that the signals wore all lowered for No Up to run 
through 

There is the evidence of Jaggan Nath (P TV Station Master 
on duty who says that the starting s gnal for No 154 Down»goode, 
that 18 , acensed s tram was at danger, when he started his tram 
Mnnshi Ram Pointsman (P W 0) says that the signals were all 
arranged for No 9 Dp to run through 

Accused m his written statement says that when I e received the 
hne clear in the clip, ho whistled aid the Stirling signal for I is 
tram was lowered But this is absurd. The Pointsman Mqnshi 
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Ram knew that No 9 XJp was expected, Jaggan Xaih, the Stalira 
ilaster, had jast sent oot the line clear for No 9 I7p ioran Ihrcflifli 
Neither of them wonld hare been so absurd as to hare lowered the 
stalling signal for accnseds tram to start, I find that accused 
started his tram against signals, and he certaiulj^ did rot satid/ 
himself that the line befoie him was clear If he had taken the 
tronblc to look before him, I e wonld hare seen No 9 Up coming 1 
find that accased disobejcd General Rule 299 

I find accnsed Sbabab Dm was giussly negligent His plea thst 
he was greatly owerworked is no answer to the charge under Sectisa 

101 of the Railway Act, for there is no question of “intention 

'* knowledge ” The section is as nnder — 

If a railway servant, when oo duty endangers the safety of aflj 
person — 

(a) dieobeyingany General Rnie made, sanclior edipahlifh 

And notified nnder this Act, ot 


(b) 


)B— he shall 


(c) by any rash or negligent act or omieston— — 

punished with imprisonment for a teiro which ni»J * 
to two ^ears or with fine, which may extend to 
red rnpees or with both 

The plea of oyemork, however, may properly be 
exteouatiog ciicamstance for the purpose of ^ a 

The statement Ex. D III prepared by ap 

tendent, shows the boure accused was on duty from October 

to the time of the collision on the morning d ^be * 

Ihe hours of duty from 20th October need only be consi 
left Pbillonrat 8 15 am on 20fb October, and 
half ail hour after midnight — that is tomewbat orer 
He left Lahoi e again for Phillonr on filst at ■! ' '' ' ^ ,11 

Phillour next day, 22nd, at 12 47 noon Be 

that night The dnty extended for about 2 ^ftlien' »* 

Phillonr again that night, 22nd, at 9 55 m #lie 

6 6 pm on 2Jrd October He was on doty nil t "'jic'et 5^''* 
the duty was for about 20 hours After ,i{ *1 * s 

the eyenmg of the 2?rd October, he was ordered on a^ jl,„ 

24th Accased was certainly very mnch ^ pl^goce 

fact into consideraf ion, as well as the gravity o . ° cowo®” 
fact that eerions collisiona hare recently been on J ^^j,scf 

the N -W Railw ay, I am of opinion that a faw ^ ^ Section ® 
19 necessary I sentence accused Shsbab Dm 
the Railway Act to six months’ rigorous impneonm 

I consider it my dnty to record, that it should ^ japlcrv*"* ” 

notice of tlie Railway Administration that the 
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«hoso hands the safety of tho iraTellmg public is placed shoald 
under no circntostances be orer AOrVed m the manner that accused 
Shahnb Dm was overworked for the few days immediately pieoedinf,' 
the collision If accu'^ed bad had reasonable rest, the collision in this 
instance would most probably never have occutied 


Ca^^e No 4S 

In the Court of the Head Quarter Magistrate, 1st 
Class, Pegu. 


luut Nn 19 

7iY 1\ , I C rOWIXR, AccosED 

Judi (11 ilfTiIcnyt Act, n. pf 16^ S ]0l-“Dni,«i euJanijCrivg the $afrt j 
of perMiH— Colhsion— Omijnon loj>facefcg ti jinh—Dnier arquitlfil 
V driver of a goods train which was apj roaching a station was clnrgeit 
I efoiQ a ^fogl'^t^atc for rmming his tram ngiia>t signals and c llniing 
w ith tlm engine of anoClicr tram stsuding nt the Station, under S 101 of 
tloTiilian llaihvaj 8 Act, I\ of 18'‘0 The defer co of tl i ecensed was 
that Ins tiain was lu dei eonltol, that owing to foggj weail er be was not 
kM» to see the signals nnd ftsccrtim hiR Wilit) that no fog signals 
wen 1 laced on tl e line ns loquired by tl o inle* nid thii, it tins I ad 1 eon 
done bj the St itn n Mastei on duty, the accident would not 1 avo taken 
1 lace The Magistrate being satisfied with this explanation acquitted 
tho accused 

JcDOMcaT — ^The accused AY. J C Fowler is an Fngtne driver and 
was formerly employed by the Burma Railway Company Tho 
charges against himaie that (1) ho passed the Pavagyi Railway 
Station outer stop signal when it was “on** without receiving 
orders to proceed, and (2) “not taking every possible precaution 
when approaching Payagvi Station to hare his tram well under 
control ” thereby disobeying General Rules 314 and 318 of the 
Indian Ilailwav Act IX of IS'H), and thus endangered the safety 
of others, and punishable under Section iQl (A) of the said Act 
The facts of the case are briefiy ns follows — 

Tho acensed was driver of a goods train Xo I*’ Up, at d on the 5tb 
Mineli about 4 TO a m Ins engine came in ooliision with the 1 Down 
Special Goods tram winch was at Pajagvi and about to eomraenco 
shunting operations Both trams being goods trams there were ouly 
the usual Hallway otTicials on them, but no one was hurt and slight 
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190 


CRISfWAIi PEOSECt^^JO^. 


In Re 
Fowter, 


(Janiage was ciaped to the eogjne of the 1 Down Special Good« Inn 
The colhsion h'lB benn proved, and admitted bj' the BccaW hat t" 
has urged fbafc it nas dne to a dense fog preTailing at the lust if 
tint he coaW not pee fie outer signals and ascertain hsiocsifr 
aod altitougi b& iad hiF tram under control he -iras nosbleto 
tt to & fitftndsfili ID tjEOc owing to the slipperv stale 
occa'^ioned bj the fog, and moreoTM no' fo^ gienals’ were Wl 
dotvfl for film, as there ahonld ha\ebeep as directed bp 
After- oonsideriag the eridence, there cm be no qceshon thif ci i * 
jQoreiiag of the 5tfi Kerch aod at the time cf the accidt-nf, thff® 
a deu'e fog This le proved bp the 2i d oitoess for tl eprovcntc®' 
Driver Rodgers, und other ■wiineseea called bp the icini'd H* 
Asst Station Master and hi8 Jemadar 3rd srd ifi jrilre''‘f* I®' 
prOfi<e«tron wanfed to mate oot that there wasimfosel 
of the accident, bnt this is clearly nniroe and the motirc is obno-s 
tis,to eave the Asst Slattoh Master from a profeenlicio i* 
Aest Sintjon Jlaeter has not. I believe, been pDsMhed v° *!*«"(} 
of Atny jS’wiperor V J C JJa's, 1/ R B , To)njDerV, i® 

Chief J QStice hefd “ that tie esficoce of the offence wm t * 
nst entailed bj* neglect of tl e rnles, irre'pecure of the 
that actually ensued ” AppKing this ruling to the ^ 

As&t StatioQ Master seems to have been the priocip*^*®^^^ 

directly responsible for the accident and by 

view IS taken tn the present case If the Asst Stabmi 

put down fog pigoals there would bavp been loncei 

failed 10 do so, there wie ao ftctjdeot, hence his 

greater Rnk 30 rnm. In thick and f ggj* ^ fine 

fop vlity of a signal, two detonatora mo^t be p it® 

Rail rt ay serrant appointed by the Station Master m » «' i / ^ 

10 yards apait, and at Uasi lOOyarde ovlndei **" 

the station Section 36 rone — (a-) Jn thick or jj ^ pfic 

Jfasfers are “ personally responnbU '* that two JQ /*-' 

on the line 100 yards outside oatermoit bircb a^ 

apart for erery meoromg tram Small wl ite pcs *•' w 

above ground level ate filed 100 yards ouUi e ^ ^ 

at every station to indicate wheto log of p®*'' 

(i) Guards »nd Engine drivers al all report a 'i®' ^ ^ ^iJ i 

/ay down fog signals, (r) When a trnm pis^e' TL fixed r *''*'*! . 
Engine driver md Guard shall loob oat for 'uti po • 

net in accordance therewith , (d) In tl*® event o 
signals avail ihle, the Station Master shall a 

200 yards outside the Ontermost signal /pg ' ^ ^ 

to incoming fraius The A^et Staticn T J; . j 

Again, tl c Asst Station Master appears to ua ^ 

103, which runs — ‘That m thick or foggy 
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for -tn order f o proceed Bhftll not be allowed to draw oat to a starling In j?« 
signal in an alxnnced ^siUon, or np to ai adranced starting signal Fo^r 
I am bonne] to say tbat I tlimV it was most nnfortnnate to tal^e ilic 
trim Ko 1 Special Goods down to the adranced position it was in at 
the time of the accident Driver Rodgers said, he thonght the 
arrangement a faulty one and he asked the Jemadai why he did not 
shnnt the tram which was standing on the second line before his 
arrival The Jemadar replied that he was a new man and the 
As t Station Alastor was also anew man, and the only thing about 
him 18 he drinks a hit, and gives no definite orders Although the 
Jemadar denies this now, I still prefer to believe driver Rodgers 
The Station llaBfer was npset at the time owing to some canse 
He admitted that he was nnablc to cat any food all day, or rather 
night before Iho accident The Guard of 191 Up, Margin Ram, who 
Ban- him at the time of the accident, said he appeared “ to he 
confased ' I take noticeof this, becanse Rale llOrnns as follows — 
Obstructing the line outside the facing points in the direction of 
an approaching tram, whether a shunting board or an advmeed 
starter is provided or not, ehall be permitted only under Bpecial 
instructions which take into considoration the speed, weight and 
brake power of trams, the gradients, tbe position of tho outer signal 
and tlic distance from winch that signal can be seen b) the driver 
of an approaching tram Sobsidiar^ rale (a) rnns —Shaming 
boyoitd facing pomtn as far AS tbe ehniiting boards, wheio such arc 
provided, in the faco of an approaching trim, thall on uo acrouut bi. 

P'-rnittlr'l in thick tr fijjj icfother There is a Ehnnting board at 
Puyag)!, and I take it tl at in this instanco the shunting shuald not 
have taken place under the ciicumstances This is of importance to 
till accused who has slated that his train wne a heav} one with 
inferior brakes and the line was elippcry owing to the fog That the 
accQBed did apply his brakes as soon as lossible is clear from the 
evidence of tbe diiver Ko Igers who said the impact was 6lif,ht and 
the brake must have been applied near the bridge which is close to 
the outer signals The fireman of the accosed’s engine has also 
given evidence corroborating this point Some of tho vv itnes es have 
given evidence as to what they would have done under similar 
circumstances when cross examined It le easy to be wise after the 
event, and I do not think that I shonld Attend to it to tho prejudice 
of the accused, who lias been a driver for I'l ycais without unt-hap 
of am kind Whatever ho did appears to have met «iih ee'c-e 
punishmvnt Uo was first jiut under saspensu n without j ay a d tiun 
dismissed He was then drawing R*. I20am>ith Ini nediutelj- 
after this he was ordcre Hole pnseealed Unforlaimiely i vving to 
his own ignorifce or stupidity, the ca L has been hangin^ fan. fori 
long time and he has been out of wort and unable to get employment 
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„ * '’l'*''”a318oremrfe R ^ «".'<l 

passed lie •''‘^■•l'i'i''inil<ati,wiw 

?® ^ 0"a*moett lb»i "‘■'A was ^ji„,i i,„, , 

“linma kZT T‘ " 

not <^“6 toan accic!eutwlii( 

y^naZs ae fai<{ do^n fc. ^ro;>et o(f 

s^^’waJs is (Totpewia/ ok • ** seems to me that tie use t 
others do ijot someBtations usetleo ml 

occasion demands it and / y Q^tivei-sal and im^efatjTe wkn tie 

IS oharh BDi)t)e^ to *** 'odtv^idual clioice i!nc« 

expense In this case I “ reirirdK d 

of thecjsei^j.^ heerr' ^ tmraeilifttc cireuo'tircc! 

^ find that the ptej^idtw of tb aeeoad 

<Z‘e RftiJjraja Aet and wilfully disobej Buie* SUandSlScf 

offence puDishatito j** ”* commjlted or is of « 

iiccardiQgfy dirficUha'J'h^k of the saifi Art wl 

Ilia cage is concciDcd * ^^ciluitted and set at liberty to fu « 


C*tSO No. 44 . 

the Court of the Extra Assistant Camnilssioiiei 
Bombay. 

HUSTtrjfJEE DARaSHAW, AccnsD 

of ennbwort., mid?i: Section iJOif?"' / f 

>nent nrinlhvV" thu ho caie Uj In* enpuiPfr f'' ^ 

hi}h '•"J'plied » rojitrutni and etuhvork f' , 

tt>e '"f !’“ ''‘' **”■ "" V,td/^ 

hill (St wiT . i' tlui the diffmwn la (b 'r" * 

‘‘•C was Used m Bmpa,!,,.., ... .i.. i.... 


Hit 


“pieudin;? o\ei the hue 
^mj5]«tr»t<.acq.uite.I t),e jmu „) ,,11 lU^ Kro«u.l if 


nci epftd tin. i„( 
'ip( « 


he< « ler., Vr ,11 «»d the WK f w tb -raic ff j 

'h It tl.i ine!..M.‘’' 'Pction, of vrludi tlu- ,wtio>i ’."‘j'J, ,, / 
)i. 1 , , iiiijuittA to the iicTii ed wis ‘ 1 jsifr'f f ^ , „,• 

pa- ot ii..mo.'‘",‘r ."If A. njpnds eirtl.«ort d-c 

‘ ^ I III a tht f icui^r of t|u> hank ConW wot jnce s"*- ' 
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on" lul ij e or foim of tl e help remo\el anl witnes could n t Rive j„ /jg 
J.1U 1 lei of tl e tri c urf ice of tl e etrtl 1 efme tlie c nett n ide Rnatimjee 

la tl e chmitic toiiditim s nj idl> uj et then oiigmal 1 ei^,! ts Da raslia w 

JldumfnT — In this case, cue Rnsiamjte Darashaw, Peimaneut Way 
IuB[ector on the GIF Railway at Khandwi, has been pro 
sicuted for two oflenccs of ibetraeiit of cheating { uiiishablo under 
bection 420'100, 1 P Code one m lespect of ballast, and the othei 
m respect of earthwork As both offeicesara nndei the same see 
tio I and as thev weie cmomitted about the same time these have 
boon tried together in a single tnal 

The case fir the prosecution now stands thus 
A contract for sopplying 150000 eft ot ballast waa given by 
itr Blake the late Resident Engineer Ivbandwa, to 1 1 e "Murjci. 

Aleghjce (AoCiit, fel anijee Lohana) in Octob r 1004 
The acensed m hia mcmorandi No lOd, dated Ji 1 Much l‘>05 
ind N b'*, datea 2l8t Februirj 190o shows 1,40 525 c ft ol ballast 
16 Laving b eu measured by him at tl e follomi j, mileages — 

33 ^ ^ 337 _33;^ 338 333 3»8 509 

4 12 5 0 7 $ 10 8 10 13 lb 

But actually only 10 7ol c ft of ballast existed at the eaid 
mileages The difference of 120,774 c ft of ballast valued at 
Hs 5 512 4 0 15 said by the accused to have beta spread out octho Rail 
way hue between mileages 137^ to 341] b) baskets can led b^ coolies 
during the months of February and March 1905 while as nmatter 
of fact, this was never done In fact Rustumjeo accosod is said to 
have confessed eventually before Messrs Pierton, Mi Idleton and 
Everett (F W Nos 1 3 and 12 respectivelv) to the effect that the 
whole of the ballast was never theio an I that he put down these 
measurements at the instance of Mr Blake who wished to make 
good the loss sustained 1 y Murjeo Meglijee on lii king work Rns 
tumjee is thu« acc ised of having iheftcd Mr BKke and tho confrnctoi 
m cheating the G I P Railwar Company m obtaining lolivcrv of 
a cheque from them for ballast not suj plied 

I Ar regards tho earthwork, it is stated that a conliai.t for ri. 
moving tho spoil hcaj s 10 ft beyond the Railway fencing fioii 
1 alwana to Chan Ini was given to Mnrjec ifeghjeo by ilr Blake 
m January 190o 

II work done was mcisuri-d bv the accused whose loemorandnin 

No 102 dated ji 1 Alareh shews »2o0S0c ft of earthwork 

e\cavatcd at the following mileages — 

W— Uo 17—12 

JoS — 72 to N(t>loillbe > t— 12) 

^.1— tOto lot— It 
15'.— 22 to 3io— " 

35 f— 2(3 to 3->9— 2^ 





cnnrrN'Af. rnos f cotion . 


In le 
^ owit r 


1 (K }5 

October, 


IIo niid hlb fftinilj tire practtc-^lh PtnrTinp and hr< on tie clintf 
(ifotliirn In llipto circnoifitnnccs, 1 think ho ha*i 1 ecn soffic e:tl; 
]nun^lKtl witlmnt a prosicniioii nowevci, I do not find sDvslcf* 
that riule J1 1 Mid dlborcrrnlL itnli Xtitiuraai IfiatisfiidtUlle 
“«il folly ” paskDtl the enter «ignal, wIiilIi was ajiinst him = f 
am I c nrinced that the train was not under proper control 
finally I nni of optnton wha liapnoiit 1 «ns doe to an accident wLicli 

would not hare taken jvhee, if there had been proper n'e of fij; 

Ki^nals UR laid down by the tdIm It Rcem* to me that the use e 
/Dq' njsjnals is Rpr^eirjl/at erratir, r*.*, that sosaestations u'e {Bern sol 
oflicre do not It rhould lie un strsal nnd injp"rattTe i»Beo tie 
occasion detnands it nnd not lift lo indin Inal choice Ererj" drifcr 
IS cliarlv entitled to them an I should hare them re-^nlle'^ p 

cxjKnFo In thiRcafe, I am afmid that the immediate circnmdarKS 

of the cibo linie been oxair^rntid to the prejndice of the , 

I hud that the nccu«e I did not wilfully di#obey Rnh* 
the Hailwajh Act and lliat ho has not comtnilttJ on* 
oITuuc pumehnblc under Section 101 (A) of the ft' 
nccorditigl) direct that ho he acquitted nnd fct at hberV *•’ 
his case IS coQCcmcd 


Case No. 44. 

In tlio Court of the Extra Assistant Commlssln"''' 
Bombay. 

RUSTlIMJlli: DA^ASHA^^. Aca'Kf 

UluiUnfi—J r {• 5rc/i0ti 120 10 •— Pennonenf iriy -f" 

iiifa«ircMi''nt.— J’alfiMf fl«d e irt/ 1 tA- ffeut'e<of 

A Pci iiiai lilt U II Iiis|Kctor w »« pro'ceut^'l for t v ^ 
fiiertt ofrhcitmej ||i< G I 1‘ Bwilwsj Conij sny ^ j j tc"'’ 

ami tho other m rpspivt of eirthwork, under Section 

Die lasc for pry pciitioiiwu-. tint ho pit e to doieb) 

iiient of Ijilhst supplied l»y a oontrictnr niul ei ,,f the 

hills weio pnpiied mid p»s td foi piynnent quiittitt 

the hiioitn^'e wit. due to tin f«t tint the diHereiic 

bill ist M IS ii'cd Ml spieidiii,^ over the line dcbitthf®" 

The miRistrite uccpiitted t!ieatou>e<l on ,„ie i 

nctepttdtlK iiiCTSiiieinents md p^s^ed the hi s ",,^,1 forinel " H 
been itpc itt dlj o\ei the section ^**^*^^y , ilpd id'''* 

tbit the me I'ureiijput imputetl to the iccii ei the 

11 t p'Ci) p inimediRle detection As '■®- gire ' 

was ot uinuitm thill the f icinj of the buA co 
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orip;inal 'Inj e 01 foim of the Tcmo^ed iiwl witiien ex c tul 1 t t tji'e In Re 
iiiv iflei of the tiiic sinfue ot the eiith 1 efc re the <iitt ii;‘< ivcie in ule Rnstumjee 
i' the chni-itic loi dmoiis i up et tlitir oiiguiil ! eights Da raabi w 

Jldqmlm — I n this case, one Ristumjte Darflshiw, Peimanent Way 
Inspector on the G 1 P Railway at Khandtvv, has been pro 
Eitated for two offences of abetment of cLcttm^ |iiiiiishnble under 
Section 420G00, 1 P Code one m lespect of ballast, and the other 
in respect of earthworh As both offences are under the same sec 
tioii and as ther were committed about the «3me time, tlieso have 
been tried togethei m a single trial 

The case for the pro^eoution now stands thus 

A contract for sopplying 1,50,000 eft of ballast was given by 
Mr BUke the Ute Resident Engineei, Khandwa, to one Marjcc 
Aleghjee (AoCut, bhamjee Lohana), in October 1904 

The accused m his memorandilso 103, dated irl Mnicli I'lOS, 
md iNo bS, datea ilst February 1906, ahons I,40o25 c ft ot b ilKst 
vb having b en mtasuied by him at the followii g mileages — 

837 330 ^ ^ ^ _3W 3M ^ m 

4 12 0 G 7 S 10 8 10 13 It) 

Bat actually only 10 Til c ft of ballast existed at tho *-aid 
mileages The difference of 1,29 774 c ft of ballast valncd at 
Rs 5,5124 9 IS said by the accused tobavebeeo spread out oathe Rail 
way line between mileages to341| by baskets can led b> coolies 
during the months of Tehmary and March 1905, while, as a matter 
of fact, this was never done In fact, Rnstumjee, accused, is said to 
have confessed eventually before Messrs Picston, Mi Idletou and 
Everett (1* W Nos 1, 1 and 12 respectively) to the effect that the 
whole of the ballast was never theio and that ho put down these 
measurements at the instance of Mr Blake, who wished to make 
good the loss sustained b} Murjec Meghjoeon linking woik Rns 
turajee IS thus acensed of having ibetted Mr Blake and the cmlrnctor 
in cheating tho G I P Railwav Company in obtaining dehvoi} of 
a chrqae from them for ballast not supplied 

3 As regards the raithwoik, it is stated that a contract for ri. 
moMiig the spoil heaps 10 ft beyond the Railwai foocing from 
lalwariato Chandni was given to Murjee Meghjeo by Jlr Blake 
m January 1905 

1 lit w ork done was measured bv the accused whose memorandom 
No 102 dated or! ‘March l‘)05, shews 5,2b,080 c ft of earthwork 
excavated at the following mileages — 
n?— I to 117—12 
1 —72 to * N (aho iltl bo 1 ' ♦ — 1 2 ) 

Til— lOto ’51 — if 
155— 22 to r.')— 

35‘t— 20 to o59— 2S 
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criminai pRos^otmoh 


r»i re 

lUstui j 
U trn»l ivr 


liilo, aR It mutt r of fn t the ^omp^■^^re^lonts subsequentlj* mi^e 
filiott that onlv 7 l,l(K) c ft f f c'irtliwork was don The differeoJ® 
of ft \aliicd at fl^ 2 271 14 5 tTfis nevti done B) mews 

of tiicbo iiita m-eiMints iIioAccustd is snid to lian abett il Mr Bla''® 
tuil tilt contractor iu clicatiug tlio G I P Railway tompanj m 
cbta'nin^ dt livtry of a clicqno fir eartlnrork done 

I Tlio defence briefly tH to the effect that n» confe'son ifis 
niadi ns alleged, ilint Uio me o«arements of tbe ballast and the earth 
work have been dnly ncce(ited os correct and that tbe balls t wai 
Sjircad by coohi i 

5 It ficoms necessary to show Imw tins rase originated 
On the 2 Ird of Ajiril 1005, Mr Hormuyeo (P W 27) {,aT6iiifor 
Illation to 'Mr Mt Idiot a (l> W d) ab >iit the ahortaso of balhst on 

tin Donceiga n side iin I about the deficiency m earthwork OnJ® 

2Mli of May lUO-, Mr Middleton scutont Mr freirft (P » 1 ) 
to Dimgi rgion to fin 1 out exa tly bow mneb 
After two or three diya Mr 1 rcr It rttumel and 
Kborta,,o Ihon Mrs rs MnUbtin and 1 verott went toj« 
Donifoigaon on the lUt May 1*^5 o' d took iDCSsnrefflcn^ ® “ 
last etc, on tlic Ist of lunc 1905 On then return to 
enquiry was made from UoslutnjOO, and on 5th June 
1 lertl* Uftfoi Tnbbu1(>or« toio ort ibocase to Pre ton ( 

On Mr Pre ton s ar iral at Khan Iwa on tbo Ctl gtooiet 

i nqmrv was resum 1, which resulted in il eprosecut ono 

(i H leitmay be i oiod that the K1 an Iwas clwno t « 

Public Mtiks IS u hub dmsion of tl u Inbbalpore ^ 

V n ion-* ofCcera w ho hold the apj ointments are given 
District ] iigineor Jubbulpoio Mr Peeston from Nov 

toJunel'Oo l,er]904 

UiRidcnt 1 iigini or, or Assibtant ) ilr BiaLo from Septe 

1 ngiUeet, Ivliaudwa J to filarcb 199*^ « , if ri-h 1''03 

Mr Walker from lOtbllsrch 

toWApnl 

Mr rvrrBltfromWiP 
Mr Middleton from i' 

pnts 

7 Under the orders of Ml Blako tbe ni®asur of fl’® 

in par igrapliB 2 and 3 were taken by the accuse copi*‘d ^ 

FxLibitR P 20 P 1*) andP 37, the mensureme ^ the 

Mr Blake R measurement book (1 xhibn P ) apeosed 
rneasaiements had been made by Enstumjee ,gpared ffb'® 
this measurement book the contractor s bi ® 
ate not disputed 
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8 The pra‘'ecDtiOD is that whereas the accased showed as mea* 
snred 1,40,525 c It of bjllast, only 10,751 c ft of ballast existed 
In support of this, the case for the pinsecation is ba cd on the ivi 
dence of Messrs Preston, Middleton, Walkei, Ereiett, and 
Singh The evidence of these witnesses is to the effe t ihiit tlie 
qnantity of ballast found to be existing at the time of their measure 
ments taken danug the month ot Jnne 1905, wa«, as shown above, 
considerably less than the taeosarements obtained by Rustnmjee in 
the months of February and March 1905 The accused explains 
that the shortage is due to the fact that the difitience in the quan- 
tity of the ballast was used in spreading over the line Messrs 
Preston, Middleton, Walker and Everett, Profess nnal Liigine is, on 
the othtr hand, contend that the acensed s evplanatiuns caiin( l bt 
coriect, because, bad that quantity been U'<ed on the line, the line 
would have been raised by 3 inches and that such f-inkagt. is never 
permitted I miy note that this le purely tbetheorj of the questiou 
Bat what I am called upon to decide in ibis case is wbethei the 
measurements taken by the witnes<>es are correct To dittriniiie 
this question, it is necessary to note that Mi Picston accej ted the 
measnreineiits of tl e accused as correct and passed bills for the 
same, after admittedly hti tog been over that section ot the lino 
four or five times between January ood February 1905 for the ex- 
press purpose of inspecting the hne of which tins portion foimed a 
part It seems to me tlMt, if Mr Piestun bad any reasor to doubt 
the aoenraev ot tlie accused s lueasuiements he would have detected 
tLom at once, specially as he had so many times hem over the sec- 
tion , and, moreover, the exaggerated looasoiementa imputed to the 
accused are so palpable that they could not possibly have escaped 
immediate detection It is evplaioed for the pro';ecation that the 
bills are pa««ed after checking Hiithmetical cnlculntion's of the 
meaanroments But even so, it is diflicult to understand h >« snchpt it 
inaccniacies, if they really exiated, could have been overlooked 
Had the eacc«B tneasuiciucuts not been s > Krgens they nit alleged to 
bo, it would be possible to accept the exphnation Butintheprt cut 
case that IS not possible in view of the esidenc' given by Mf'oi<s 
Preston, Walker and oibers, which ti nds to inspire the cnviction 
that such a wholeaal' swindle could not have hren pi rpefrated 
without immediate detection 

As regards eartliu oik, it is alleged by the pro'ccnficm that the 
accused submitted ncnsnrrraenls of5,2G,0®0c ft in esee-s of the 
actual qnaiitityof excivation work done In Mipport of this co ilin- 
tion, it IS urged that, if the qnantity rf earth which the aecns.d 
showtd as having « xisted in the place- from which it was excavate d, 
the telegraph posts on the side ifth« linewonld have bet n buried 
and because they are not buried, it is inferre Ithat the measurements 


I.Pe 

Bustumjee 



cpiifJN^r fio^EcrnoN 


!i% (e fftT p nnl f i9j?«ntfd Th« coocla^iofi >s arnreist 

I Bs ( 2 ;e ttijrt*# 5 notr Ic^t do not varrunt fncb hijn cfi.^ f’ 

n- iin nti mf« r<t CO In pI on tt corctJfs! '''- 

fncm-.< f tlio I nni. mnl tlio » itnor»es a> thf r row fta'd it t a 
cannot ^ivt tin »nta«Ttron«‘nt fihtwn tr 0 i accn'^’O ® 
Ijsnd »cca cd cxplair^ t^int tho prtf « t f#clr? o* tl e ^ t 

,i\f ftin id to! tTiPoncinal slttpe or fom o< tVe 1 ran Tf" 

can tJ o trr»ffn^ wiinc'^CT con«OT a c* rreot ides oMte t "e 
of tlcmrtfi It foto the onliinsrs were end’ becstfe cltCT 
tinoN rnj i Itr m ‘ct tbrir otisit al hetghU 

10 =<1 lluE lint'tion !a<lvti trcrelf difca ed on tl 

liho«, Ijat litre a** intlie«)0< I oarejanlmjbsllas 
wlnt an »t slh tl o f^ct. Mr Prr^lon h^^ bees ‘sunt t = 
and dmvn flic hoc a« I «l > Mr M dJlctos but reUl” ^ 
capable t f piving i correct » ’ca of the foil or g»M ^ 
lx fore exCTTHti n tin *.\»U1 Ut of Mttnt cs : 

d n iiU Cl tirclr on tl e raton of i-oil 36 thej>^«« ,t\h‘ 
t ariPT fro n {it»cc to place and « »• mprKoWc to drcidf ^ ^ 
Trfsent wiiuc*»cs bat** and wbicb bate i ol tfitinf 

I .v,U. C.. .W, .. u». to U o toJ that tl « 

Wtre nec pted and a bill parsed f ir \bto et 

btwn on tluf «ccttou of ibc Ime and trlic ' ® *■ . ^ j# 

(sinr occnrot< iJct of tl c opi ooJ tj"' ’ ' 7 ' 4,^ ttaf- 

.1,0 ,,0 ,.,t,ll of B, o,r Hat om-t It^o W'” 

111 TIPO d it 1! l.ol >1 IS Ittm?' ' 1 "' 't J 5J«I fj# 

njiMt (rom bstioi. Wo occoiili^ 

os tlici oro ..00 dccl.«s> i„ b. .0 ox«.stvs »> to Is » 

of c*cavii B inUDoJi-ilo nolico o.„o to tt* 

VI Tlio CKO for tbe I rosecation ° ^ M ml 

itateincnts deCHtrd to 1 OTc been raooe r „ ji 

Sio- 1,3 01 il 12 lione ot these wime se- ttlii ‘^'•^ 
peccise InniriniBC Heel be tbo ocense -lies' 

V bey esplain tliof «tnt ihee Iioire depo i is 

lUe purport or Bi.t ol veb.t ,V, recast =»■' 

circometBoces oppOBcdlo eijnUJ to tron;Ms" ” 

eonfe-sioii obeii obot be nelooHy »»' ^ ,,{tlie sree-'* ( 

II ironld be rery prejodicial to „jt,oi.5 of lbe"=- ^ 

Court of low .0 bold os prored only ti M ^ 

tbo parimet ooly f erbieb oao begiren erp-e- % 

eScot "onld be lost of oor quobtyios " ,oe reref 

niigbt bore beilliiee(l,if Ibe eloct nords 0 ^yielis' s*'’. 

12 Aprtl from t'f t'so"’ •' v”',iidace='’' ^ 

.heoeeJedmiBb, boro sold 00. eo.d o.W- 

to Bnpport oi tine it n ““ee ary tr lor jliddlelea ^ 

ro VbJB Court tbel be sroo directed bj » 
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ofEcer o£ the accused, to tell the accused to make a clean breast jnre 
By this expression Jlr Scanlon declares that he understood that ^ 

Hr Middleton meant to imjly that Bastamjee should confess that - 
it Ans a false measurement or that thebillast had not been there 
Mr Scanlon adds that “he did not fell me in so many words 
“ what would be the result tf he confessed But from the way he said 
“I concluded that he would make it lighter and would not press ” 

If this impression coild hare been create! in Mr Scanlon’s mind, it 
is not difficnlt to see that aaimilir impression would have been 
created in the mind of the accused And if this condition of things 
was attained, theie cm be no doubt tliit the accused, if he really 
made the confession, whether it was true or false, made it for the 
purpose of profitting by the piimnse Necessanlv therefoie, on this 
ground alone it would be iDiposeible to hold that anything like a 
voluntary confession was made Unless a confession is voluntary, it 
certainly cannot he admitted as cvidenco against an accused person 
Hr Scanlon contends that ho did not convey to the accused the 
message which he had been directed to commnn*c\te, but I am 
unable to accept this statement of Mi Scanlon s for the very clear 
reason that it woul 1 have been impossible foi tlio acousid to have 
become acquainted with the icry same words of tbs message, which 
had been imparted to Mr Scanlon onicss the latter bad informed 
him The case law h very clear on the point as also the Tvidenco 
Act, and it is thcicfort unMcessaiy to comment any further 
Id It IS necessary, howeiir to obseive further that the proscen* 
tion have sought to establish certain mala fides on the part of tho 
accused by imputing to bim an attempt made to induce Hormasjee 
to collude with him in tho commission of fraud Bormasyee has 
been put up as a witne«B (P W 27) to show that, in the month of 
September or October 1901, the accused made a proposal to him 
“ He (accused) asked me if I were prepared to pay percentage on 
“ the ballast that I would supply on the Dongergaon length ’’ In 
respect of this Hormasjee altirms tnat he was alone when the said 
proposals wore made to him and that ht declined to accede to them 
on tho ground that “ it was a dangerous practice ’ While remem 
benng so much of the longunge of the neensed, Hormasjee's memory 
does not help 1 im in the 1ea«t and he is completely at sea as to the 
time when, and the place where, the proposal was made, although it 
IB clear that, to tho ordinary raind in inspect of a thing of this 
description it would be far easier for a person to remember the time 
when, and the place whei’e, rather than the language in which, the 
proposal was madt rnrlhermorc, it 1 ns to be noted that there is 
considerable documentary evidence on reconl to show that there was 
much ill feeling continuing opto tie present time between the 
accused and Hormasjee long before this proposal wns made and the 
ICO 
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Jn Tt 

rtci^innijeci 

Pnr‘isIii\M, 


1905 

October, 21. 


J98 


prosuinption nrisinp in con‘«qnenco is that it is cnhkel/ ttatthe 
acc«Po3 would peicct a roost hostile person to whom to wale sncli 
proposal. TlicrcforOj \ nm of opinion that the proaccntion twrot 
ostoblished Iho previons mnla fiifs it aought to impute to tbe seen ei 

14. 0 x 1 tho other Inind the recoids eliow ibat the accused W 

boon held by tho various officers to be ono of the best an 
Inspectors 

Ih The rasn for the prosecution ns set out in the chalan ^ 
quistlonnbty implies that thetuo principal witnesses on ^ o 
prosecution relied to establish their allegations were Hr ^ 
Shaniico Tlio latter, I roixrhlatld, uas first made f 
hat hoenii®o the Police investigation d'SclO'eJ tie 

cstflhllihcd nRaiD^t lijtti, he was therefore 
pro'ccotion. Keverthelesa in the trial I efere thtT 

made to impupri the credit of these two | e«r-ns 
in any way imphented in «» rise, is net Bot 

weight is givea to the chalan, it would appear ijoesd w 

I havo carefully coOMdered the whole of the fijp, 

this cage, and I am forced to thccoDclnslot'S ^ .yjjoposuih 
grounds iostifjiog sospicion ogainH the ^ i&esceflWii 

to decide a case on sn-^picion alone lamobJige Radio 

not guilty of either of tho offences charged against mm, 
him on both coonts 


Ca'io Ko. 45. 

In the Court of the Deputy Magistrate. 

EJiraBOR 

V. 

1 KOBEHT BAIOLIE FOBSTTH 

2 ITAjm^BHCKH 

Frorerwlfon of a Drtier tmA jRrcwwn* ^ ® fraiu 

Oriminnl/orcc— £>«trajtnt)i {he tnodeefy cfa*' people 

A young w oinan, after sopplyrog midday ^^ose to the 

in the fields, was retnnun" homo and stop? bctireen it 

tme looking at a Goods tram which was her, ^ 

Lions Tho Driver and. Fireman stoppe r ilie traui' - ai, su'l 

her by force and confined her in the bra ev^n al j’ 

tothenext station They were ch<n-grd * , " ^rfesJf ’ 
Frrongful confinement with a view to ontrag 
victed by the magistrate 
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JoDGUENT — The two accused bare been charged with having used 
criminal force to the complainant Itaimom Da«si on the 2nd Anguet 
1905, knowing it likely that they would thereby outrage her modesty, 
and further with having wrongfully confined the complainant, 
the said Raiinoni Dassi, m the biukevan of tho Railway tram, of 
which the first accused was the driver and the second accused the 
fireman 

The prosecution alleges that, on the 2iid August 1905 at about 
2 30 p SI , while the complainant, a young girl of about 15 years of 
age, was washing uten'ils in a ditch abont 10 cubits of the railroad 
(at a place called Lapoor between the Railway stations of Bishenpui 
and Ondagram on the BengaUNogpnr Railway) after supplying the 
midday meal to her fathor-m Hw, her husband and her othei rela 
tives, who w ere transplantirg seedlings on their fields at a diet mce 
an Up Goods Train came in her eight Seeing the trun coming, the 
complainant stood up and naa natelnog the tiain piss out of girlish 
cuiiosity about lOcubitb off Uie line According to het, the first 
accused, who was the dnrer of the trim, beckoned her to come 
Sbe was frightened and moved towaids the field awoy fiom the line 
when the tram wus suddenly stopped Tho complain mt, seeing the 
first accused come after her, begun to run away, but was ovei taken 
by him on a field about 10 cubiie tiomtlie hue Slic thin LueJ 
aloud when the alarm wus raised by P W I The bist iionstd fui 
oibly dragged her some iiuy when the 2ud uctuse 1 (who was the 
fireman of the engine), the Giinid aad the btakeKOian got down from 
the tram and they with tho first accused all forcibly put the com 
plainant into the brakevan and carried her olT to the ncit station 
Ondagram, where they made bei o\cr to tho Station Jlsster 

Meanwhile, tho nlaim having been fnkto up two of the complain 
ant’s i-elatiODS pursued the tram and reiuhtd the Ondagram station 
a little aftei the tiaiii had left 

The accused m their examination say that the woman waslyiug 
on tho line to commit suicide, when the hi‘>-t accused stoj j ed the 
tram and ordered the second nccusid to seiic her, which order the 
second accused obeyed The lomplainant was put into the brakevan 
by the second accused 

Tho points for determination are — 

(») Whether the accused u'ld any cruDinil force to the complam* 
ant 

(i») Whethei they know it likely that tho use of such force 
would outrage bir luodc'ti, and 


Emperor 

Forsyth 
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tmpcror (luj Whelhrr ilto accused wioiigfallj* confQtd the comp'iuDwt 
lortytli bjnkc'an of the trnin, lietween the timeof heranesl 

— ' and the mahiiijf OTci of lier to the Station Masferof On 

dap am 

The decision of (he Couitontach of the above pointy is 
afnimathc 

It Is evident from the Lsidince of tht e^t mtneeses (^os hfl HI 
and IV) for the pro*-ccutioii that the first accosed got down from fre 
engine, chased tlio compiniiiant, who was runnio'* awa^, 
of licr and forcibly dragged her, when the 2nd a co'cd tbeGnar^ 
and the bi ihismon joined him 

The second acco'^cd admits hasiDj/ seized the compla naal tot 
und(r ordirs from tho first 

Although the fit At accuse 1 in Ins examination di«cIa'tDS 
actually seized tl^i comidainant, his own witne hs (D j j. 

AV IV) dcjiose haxinjg seen him nclnalU seize 
co\ei'cd 1 he complainant’s ston that si e sobbed, cried on 8 
glcd V ith tho tiist ncctiS4.d, in lOiro) ointi-d not only hy tie pio 
tion but by the defence (D 11 , HI and ), wfflo of wLo® t 

W III and IV) go so f u as to say that *•! o beg?od the® o s 
go, as ebo did nothing Ihc deliberate aiicst and forci y 
the complainant to tho hrakotnn e^nin'-t ) cr vfil andiasp* e^^^^ 
entreaties show (hat both the accuved intentionall) w* 

Trom her plight at tho time, it appears that sht "as *’'^**’j 
ened and nniio\ ed ond injured by the action of the ccca 
the action of tho accased amounted to Bometbmg gra'^et 
criminal force as dotoiled below uiiiaQt 

It ha^ been established h\ the jiroseoution that tie 
belongs to respectable middle class society and i jisoe“ 
ing to that class always appeared in red m P® -rjeowtal® 
record that the female n of this class in the viHag® ® gnpern ® 
meals to the fields for llicir lelstms, "’ho "wor t/ tl® 

work thereon Tho abwe points have been c ^ J [e tie 
defence at all It Lae been proved by the piosecn j fiirco 
accused a ere catching hold of the compla*^^"^ ^ ifrper o’' 

that not only her veil, but the clotbee on tho upper pa 
fell off The latter sorely is looked upon as nu ouUag^^^^ 
ty to women of any uvili^ed counby ^ 
up of a woman’s veil is looked uj>on as 

the accused were surely aware that not ou y ,rasjurfly® 
such force as exposed tl o upper part .of her prr o {or tl* 

outrage to her modesty It also appears irom 
proseoutiou, as well as of the defence that t e , jjjgtedern^®®^ 
forcibly lifted op to the brakevan I rom the nncoa 
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for the prosecution, it appears that the two accused, the Guard and 
the hrakestaati, lifted the complainant theioperforce D W II says 
that thetiolly man (D W III) and the brakesman (D W IV) lifted 
her therein But D W III denies haaing taken any part in the 
a£an, and this agrees -with thostoij for the prosecution DAY IV 
contradicts the trolley man and the guard and svys that he himself 
alone caught the waist of tliegni and lifted her to the van in spite of 
hei entreaties As the evidence on this point is confused by the 
defence, the Oouit accepts the stoiy foi tlie prosecution that all foui 
lifted the gul to the hiakevan pcrtoice The brakevan was about a 
man’s height, and from the wa^ she wis handled the waist, as 
well as b} other parts of hci peisun, it will be obvious that hci 
modest} was outraged 

riie fact, that the eomplamaut was earned to the brakevan and 
conhued theiein, is admitted b} Ibo defence Again it has been 
pointed out that the compHinmt sliuggkd sobbed and begged to be 
let olf when forced theivin lliis sbows that she waspievented 
from going beyond the contuics of the biakti-ia haimg been put 
tbeieiii perforce When once there the tram Id off, she eoolcl not 
possibly have jumped ull Uio tiam at tbe iisk ot Lei hie 

brom the above, it will be seen that the uiain facts of the case, 
ti , of the arrest oftlio cuoiplainant bj tho accused their foiciblj 
di iggmg her against Lci will their foi-eibl) hUii g liet to the 1 lake* 
van and eoihuiOg her theiein in spue ot hei (iutests,&ie points 
admitted b} the defence It now itiuams to be seen wbatjustih 
cation the accused had in thou eoiuluct 

A\ hen a young girl is lun iiftei b}, is caught, ond bDcomcs the sub- 
ject of foixe and restraint at the liands ot a joung man of the age of 
the 1st accused, and subscipicntly molested and conliued by him nod 
others, the bmilcu of proof tbit tho iujuic ol tho uccuMd was 
innocent or acluitid b} good luth lies >u tlio defciu-e It the 
motive bo innocent, then tho ontriQi. to tin. mode 1} viuoui ts to 
a merct echnicalitj 

The Rccased pleads tliat the girl was sleeping” on the line as 
will appear from I xhibit A, signed both bj tiu. acca-id and bj 
the Guard I.D AY 11) Hurt is absolutely no evidence to toirobo 
rate their theory Not nn iota of cvidiuce 1 as been adduced by tin. 
defence to support this Irue, it may be, that the Ist ac u-cd has 
been telling the story of the girls attempt to commit suioide by 
sleeping on the rads from ihu time 1il disc^ivered LOtwluug hold 
of tbe eomplamaut till his arrival at Ondagrum Bui tins appears 
to bo to find nn escu«e foi his own conduct tor, hist of all, thert 
must bo some motive for the girl to ooinmit aoici le Aci-ording tg 
the prosecution, wlio-e nitiie'ses were vtiy svarciiiugly cro«3- 
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OBlUlSAIi PltOSI’C^TlON 


Ernpnror 


I”--- "l™ 

kZT ' , , '“"'P'""'*"* »»» « olia^lo and good g,rt 

fitto incidanf, tliero was no threat or no 

P J croa BQjxiimoar of hereverBttfiopliujj 

ocomini xiiicide Thera w a total absence of anjf tootive for her— 
yoiini;; g>rf of 1 »-rlo coitimit fiuioidc and none has been sD^^esfei 
lor e\ cn oaoribed, nor non^kt to be proved b_y the defence SetoniW 
n\( t L girl been b«.nl on committing smeide, she ^onM not 'aw 
pOHSi fy selected a lino aftAt-Q^OQ ( qj . when her relatives sni 

other coUivjitoiB ssero working aroond the place of occurrence Ko 
quarrel, or uo mi-mndcrstandmg took place nomediatelj before Ae 
^t.urri.nco for attempting a spetdy amcide in bmd daybght 
jr/iirr^fy, to sleep on tke null irhcn thtj are very bet after a vrloe 
day ft del Co san is not a comfortable idea, as also according to^ 
tbeio Is no place for sleeping ou the rails 


ioiirthljt the ftuggcBtioo, that the complainant ivas sleeping A®''* 
18 not a sustained sior; U W 1 says ibattlie fir t aceweMd^* 
ttll bim lu a h it way tbo compi vjoant attempted to cofflunt salt 
I) W n sija that tbo Hist accused told him wbilo discorerei ffttb 
tbo coinplamaiit that she tkrciv beraclf on the hue as the tram nt 
npproacluug hti Rarely tbrowiug one's self on the st^* 
approach of a tram is not sle«,ping thereon 
Iho complamant had been telling the one story of her/orw^^® 
oaptUio for nothing oven to Iho witnesses for the defeoca frow ‘ s 
veiy beginning of the Cd»o, and her story is borne out if 
witnibsts 


Again, D W III did not hear of the theory of 
Ho was the only eye wilnm who w&a not accused of say 
The rest of the eye witness of the defence were more or 
cated with the case, and beoco their story should he accep^e 

great hesitation nnlebs corroborated by independent 

were all railway sei rants probably wanting to save the 
Well as theaibGlve«r, as muck as possible Ihis will be ev> ^ ^ 

the admission of I) W II that lie attended the Couit oo ^ 

he mag of the case ^ 

It has been pressed by the defence, that the 
says in the first information she lodged with the P*^ ^ 
that she was not ravished the aeonsed arrested her 
attempting to commit EUicide It has been showa a jp,rf h^ui 
theory of attempt at snicide does not hear scriit a? ^^^isbed 
the nnwillingness of a Hindu girl to admit having a“'i 

any one, far less by » Cbristian, lest she woufd Itere 

shunned by society for ever and giTcn np hy h^r ins s ' 
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circumstances m fcbis case, %v]noli made it impossible for tlie 1st 
accuRed to rarish her It appears from the defence that they did 
not notice any one around, or at the place of occiiirence The un- 
challenged testimony of the complainant that tlie Ist accused 
beckoned her to come and the Rubseqiicnt stoppigo of the tram and 
other acts seem to ho plausible facts, as the let accused was probably 
under the impression like his own witnesses — that there nas none in 
the fields, his outrage on the girl conld not be seen by outsiders 
Bat as the gul being frightened ran awa% the 1st accused also lan 
after her even then probably not noticing any outsidets on the fields 
Bat as soon as he cauglit hold of tho girl site cried out and the alarm 
was raised hj P W I to the cultiTators woiking aronnd Appre- 
hending the danger of having been seen, tho 1st accused conld not 
proceed further m his act than the catching hold of the girl At 
the same time, if this part of tho story of the defence be believed, the 
Guard and other railway employes in the tram got down to see 
what had happened on account of the sudden stoppage of the tram 
and discovered the girl m the clntche* of the Ist nccused, who had 
no alternative than to invent the story of her sleeping on the rails 
(for his own safetv), with the admitted result that she was foicibly 
pub into the tram The viHagets coold not eomc to the resene as 
svill appear fiom their evidence being tenified at the sight of the 
Guard and tho Driver and tho tram having started immediately 
The matter having been known, tin lolatnes of the eomphmaiit rm 
after the tram and reached the Ondnginm Station after tho t am 
had left Tho accused probably feared tbat had he let off the com 
plainant at the place of occutrenco the charge against him would 
have been all the more strong and heneo ho being confounded in- 
vented the absurd story of her sleeping on the rails 

As regards tho second aceneed, who was working with the first as 
a fireman on the engine, tho only inference that can be drawn is that 
he was cognizant with the motive of the first accused who left the 
engine before him As soon as he scented danger for the 1st accused, 
he also got down to render what help ho could in securing the girl 
in putting her to the brakovan as soon as possible 

A word or two may be necessary on the petition marked Fihibit B 
It was alleged to have been filed by the complainant wanting to 
compound tho case, under Section 312, 1 P C But the complainant 
who wan searcbingly examined on the point denies any knowledge 
whatever of the petition The mnktear who was said to have identi 
fiod the complainant sa^ s that the (.omplainai t did not eoQ‘'ent to 
have the ca«o compounded and that it was never resd oat to her 
Probably it was an attempt to havi the case compounded on the 
part of others w ho had no legal Icctis *latt h to do so The value of 
he petition, however, aiiioiints to nothing, wl en it is remembered 
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tlmt it TTfl? ftloil Hftcr tUo DiRttut ilaf^iptrat? on going tIiio«gt tlie 
complaint oidcrcd the Comt SmJ> Inapeclor to aiH tht cbagenmlfr 
Section S’i}-, I PO, And the licensed Here being tried rnder tbst 
tfinr/vc «nd Trader Siction it2, I P C iforeover, a mere glance a 
tlio complainofit’s /ir-«t inforniAtion Mill stow that si e comjila ned of 
Molonco liarihg been n«ed to licr tbotgb sbo was «ot actusHj 
ratifhe 1 Her depo^itior in Oonit fiipports tie complaint fbe 

lutb thepolueand tiurois ample indtpcndcat evidence tosWtbat 

the eft«o coiiica under Section 55 1 IPC 

For tlifi obovi rcft«onn, I find that tliere wai no jnstifcation fotibe 
Ifit ncctiKid to iiKc cnminnl forio to tlio compl'iinant andtoeonfio 
bor in the bratcinii Ilia nctioo*. Invp nmo inted to an onltage to 

tbc fnodcfitj of the lomplamant ninl her wrongful 
fecoiid. flccoBcd Las delil eratelr Assisted tl c first in bs ad* 
irirf tint there was no justification m tbetn, and h tlcrefore m 
gudtj as the firs‘ 1 therefore find both of them gtultv aiJ 
iion So t and xii2, IPC 

Ar icgardfi the t-onfemt (olopa *ed, Iho Ppart taVesm^ 
fidoration the fa<.te lint the fitter of the ljf(*t occi«e3 |)a 

Depntj Ab'ietniil Coimmsparj- on the Madias is 0®° ^ 

U Jf S lidnnMil.larj I or.e, na Mill nppiar from 
oppointnicat filed by the fiiat actu ed Ho has ol*° ***r6alW 
fiomo pecniiiarj loss m haring had to dofot'd bis n*c J 5 ^ 
picadors of t) e Inr luid n largo number of muktear? ^ / rb® 
fiontencij of com lotion Mill taoan lo s of pre*ai»t cmpwjm a 
and social stigmi 

After ihcrefiir, giving tbo case o most carefal gjlli 

sideration, tho Court duccla that the first acuse ^ 

Forsjth be made lo undergo Siiuplo impti-^amcat 1 

and to pav a fine of Rnpeev Two Hundred iiuy » 
undoigo onp months additional bimple ® 

second accused Najir Shekb lo undergo oio mou 
pii«Qnmcnt, nndti Sections SSJ- and 342, I P 



APPENDIX B. 

ACTS. 

ACT xvni OF 1854 
All Acf rrlafing to Jiathiai/t in India 
Paired on ihr X2th of Angnif 1854 

W ircRFiS It IS expedient that nil lailways nhiHi have licen, or shall be Preamble 
opened by aiij railiray company midci th< superintcndeiK c and control 
of the Ei't India Company, for tbe public coiiroyance of passcigers 
or goods in aiij part of the lemtories m the j>os«cs'5ioii niul under 
the Government of the aaid company, should In stib|cct to the satnr 
regulations, it is enacted as toilows — 

I* For tho pm poses of this Act, railwav ’ include'' land nithm the Ilaitwny 
fences or othoi boundary marks prceenbed nndci Section 21, nnd all line' 
of rail, sidings or liranche'', vvoikcd o\erb> locomotive engines tor tlio 
parposes of, or m conneMoii nitb a rultvay nUo ail stUions, oITilcs, 
wareUou«ea, fl\cd machinery, and norksionatinctcil oi being consti acted 
for the purpose^ of, or in connexion witli n railwaj 
No person shall enter any carnage used on anj such i ailn ay for tho l sres to be 
purposo of tiavelling therein w itUout having hrst paid hi« fare and oh t repaid 
t lined a ticket Hrory person <lc«irou8 of tiavclliogon such raihvay shall, 
upon payment nf his faro ho furnished with n ticket «pefifyn)g the cK'a 
of carnage nnd the distance for which the fnre hn« heeu pan! nnd sh ill 
when required •■how hii ti< ki t to nny sm vmit of anj a n 1 i omiiani diilj IVseuptr 

nntliorired to < a iinine the sim ind oh ill iUIik ■ up su h tickit, npi n tii'keti to I o 

demand team of thetompany a sen mils dull aiiLhonscd t i ilici t ticket 
Any person not prodocuig oi ilchveiingui lu'tuket i3atinc>.aid 'liall 
bo liable to piy tho fite from tho pi ice « hiiiec tlie tra n origin illj ‘tart Penaliv 
ed unless he can prove that lie 1 as travelled alcsad^tniice onli in wlmh 
ensn he iliall he linhle to pnv tl e fare onlj fiom the place ivliciuc I e liav 
travelled 

II At tlie intci mediate etatioiis the laic- shall be dcimcd u> be i< At ii termc ti 
cepted and tho tickets furmihcd only upon conditi u tiattlicie lie rojm 

in the train for which the tickets shall bo furnished In ea'e theie shall 

not ho room for all the pi8‘cngers to whom twkets «1 dl haio been tnr cotuUumal 
lushed those who NhftU Iiiao obtninrd tickets fni tUelongc t distance shall 
have the prcfoicnoo and those who shall iiave ohtnmed ti< kets for tin 
same distanci shall have perforenoe according to the oi der in n Im !i liiei 
shall hare received their tickets Provided that all officcis and tr >o| •• i Prorita 
Her 'Majesty or of 'he Ea«t India ( ompanv on dutv, nnd all oi In i per- n 
on the bnsin ss of tin I ast 1 ndia Companv who hv viuiu f un oi • 
tiaet with till I ast Indu Cotnpanv shall bt entitled lo )n nveyei) m 
‘tich railway m pi cferem i t ’ or m priontv >ver ilio pnlili sli ill be en 
liticil to Mieli preference and pnontv withnnt lefennce lo tl e d .tanre 
f ir which or the order in win h ihev shall have rrceiveil tl eir li< keis 
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ArpBNDix n. 


Pf'isfiltT for 
frhii 1 


Tino for oti* 
Ii'tStj; r^m- 
iiiroin motion 

Or rnlifi^nn 
t}(« niff t 


Fino for rid. 

iti;: fm oji 
ffitK, ti nijrtr 

■Tlattaiuf 

ran 


^mofcim: pm. 
>il) Itr' ) 


Ppmtty for 
jiifotif ifmn 
oi imiaiiixu 


P«*na)tj for 
entori n/ 
privfttr ro ni 


III. Ant poroon tiho a1i»Il drfmiid nr ftttompt tn dcfnnd any 

nuhiny romp uij, l>r imreltinj;, orftlKmjirin^jtotnvdTipnn siidmiKiv 
inthnnt Inviiip proti* osit pnicl liia f-iro , or by ruliiiu' morrjmnaciimiie 
nf n buffirr tlinli llmt fi>r trfitrli \u slnl) bnvo pni! hi« fire, Of br 

ronf jnmn^ /lia joiirtiry In or upon nnt nf tlm cnmagts of tl o wnipinT 
lipjotul flu pfiinn for witirh Im ftlmll JniTnpnid Insfarf «ii|nntpretionjly 
pijliip llio fiff ftn tin nddili'inal (iist-nirn. nml with uitfnt fomnidpsy 
fUf nt thnronf , «*r tv ho rhall hiionmply ni'il wtlfnlly i ffu'C or nrgled on 
ftrrit inp lit tf« point to wlitrli hnnhnll liorc ptnl hn hr*', fn i|H>i 

orwlioatinll m nm otimr mniinf r w Infcter, nttfmpt to 
ibc p^yrnt fit ol hit fan, vliall |jn lialdr to n fiiin nf fc ex eedinp fifty myt's 
lor rnrh olTnnri . 

IV. Any p»as« ni^r who ••holl fi< t into or tipmi, nr tllerript tfig tid'’ 
or iipnti. nr phtTl tpiit «.i aft* mpt to oin cirri ipo npon n'lj 

wit, wliiln -^iicli carna.»n is in motion nr wlin si ill ndc or attemU't 1' 
i iilr u|viii mv h niilttay, on thn i<tej>«, nr nut otlin cam'gf 

nxccpl on tlmsi pula which are iiiininlcd f ir thBflccoitimn'ffiionof pt 
Rcrs. aliall tin inhln to a line not ovnuling twenti fitp'’''* 

OffiMlCf 

. V. All} iK r-o n otiioi th in tin* riigiiiB tnfiti ntui fire-min,»"o ** '* 
fire mm, ifnn», wIia without the siwriil licf’iuc of the 
locomotit 's, shtll rule or iiitcmpt t» ndo upon any Inc'ccntne 
fonder tipofi not such rnllw it . iiikI inj person other than t''* 2“ 
l„ « 1... « , I, l,c. ...o ... .,d Onll r,i>. ™ ««; 

In rule tipon i»ut li i iilwat, m or upon nny IneC'i^e f JpeliiH 

I It her vehiclo not a ppmpriati <l to the com »gc or ji iS'e'U'f f' ' 
fn it fine not exci eilinR tueniy riipei ' for i iich ofTcnce. 

VI. If aiij pi r-on shill smoke, oiiber on the prerfii«r ” ‘ ^pl m 

nit) of the oiirriagos hrhmtjnig to imy ‘^uch milwf) f' 

plates Ol ciiriingis which iiuy I e spctnll) proridcd for ’ ’ 
almll bo liiihli. In a hue Hot txi cnliug twenty rupees 
if any pcnoti pei -isl in infi mgiiig thi’i n n” 

desist by iinj of tlic sirrantsof thecoiupsoj' jnjef 

to inonrnng the linhility ahorc im ntioncd, may he remore 
servants of tlie lompjuj from uiy snob camige, and ro® 
of tho company, ami shall forfait hn laic, 

VII. Any {lerson who «hall be 111 i state of intoxicaunc or 

mit any niiisaiifc or act of mdecenci m any ^ 5 ,j or •r^'’ 

upon unj pnit ol the piemises ot any Bnchnnwayi cnnifirl 

shall wilfnlh ind without lawful orctise niteffere exceed 

of any pnsvengai on such itwIw ly, slmll he '‘'the 

mg twenty rupees , and in ad ntiou to sooh hi ^ go h 
removed by iinv ol Iho •'ervaiits of the enmnaV fiie 


nnrt also from the premises of the tompany. 


loom are 


inpany.io- - orsny 

VIII If cwiiaite. oi portion " '“'■"SVcoiopt”! ' ' 

oom are apartment, sbiill he prorided by any iiU® ' ^ . 

the Oxoluaii p use of femnles, any male person w 'C ’’’i ^ garb ro^” 

shall cntei siich carnage oi poition of a lamagc * 

apartment, knowing the same to be exdoslrelyspp P 
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or sli ill renniii tlierein nfter haviii}' been lutoj intd of its extlusive appro, 
piutioii, sbili be liiblc to a lino not (.xccetlitig one tnmdied rupee--, atid 
Ju ly be remoTed therefrom, and also from ttiopieniises of the compauy by 
ftiiy of the seryauts of the company, and shill forfeit his faie 

f\ No such railway cuiupiny sli ill in any casebeaiisuer vhle toi loss bo liability 

or injury to auy passcngei -j' unless it shall haye been booked and fur iwKsen 

separately paid for. luggaji 

\ No such lailway compitiy shall in aii^ rise he iiiswerahlL toi loss Noimbihty 
of, or injury to auy gold or stlvei, coined or uiiLomod mauutactured t 
unmanufactured, or any pi ei ions stones jcwelleii, watches, clocks t 
time pieces of any dc'cription, trinkets, Ooyeiniueut '^ciiiitios, bills of c 
exchange, promissory notes, bank notes, oiders or other >-ci ui ities for pay eu mg 
meat of mouej, Governrneiit stamped papei, postagi. stamj s, map--, 
writings, title-deeda, paintings eugraiings inctures. pi ued articles glas«, 
china, silks in i maiuitaclurcd oi unmniiulactuied stitc, and whether 
"rought up or not wioughl up mth oiliei materials shawls lice, or anj 
of them contained in any parcel yr packag< niuch shall hare been deliver 
cd to such railnay coiopaiiyiCitho tube lamed lor hue oi tuaccoiupsii} 
the person of auy passenger, unless the x ilnc and iiaiuieof snch article- 
shall haye been declaied by the petson or pcisoos sending or deliTeniig 
the same, and ail increased cluige toi ilit safe conyejauce of the -ame 
shall haye beeu accepted by 'Omo person 6|ieci ill> diiihonzedto enter into 
buch engagemeuts on VwhixU ot the etid ladway couipao^ 

NI The liabilit} olsucli lailwii) coropmj foi loss or lujurj to auy puhiu 
articles oi goods to be tamed by them other tli in tho-e specially provul Tin 
ed tor by this Act, shall not be dcciutd oi •.ou'uiued to be limited or in ®"' ' 

auy wiseaticoted iii an} public, notice given or ud} puvaie contrict m ide 
b} tlieiu, but such lailwav cunipui} shall he m-vnciabk foi sticli lo-s or 
injur} when it sh ill have been tnii-ed by kius-v negligence oi misconduct 
on the p irt ot then ii,,ciics or savant- 
\II Ifau} perxun shall fail t<> pa} on demand un} sum due loan} 

-iich i ail way ciiinpiin for the cx>i>Tc}aiiCc of any jood-, it shall be Ivw ful > 
foi tbe cumjuuy to detim all ot aiiv jmit ot such good- oi it the same 
hhillliavo been rcniorcd fiuni tlie pleml&c^ ut the coiupnu}, any ihi i 
goods of such pci son vvl i* h •‘hall ihcii bt ouihcii picnii'ce, or sliall there 
alter come into their po"CSsioii and also to &ell b} public mcti ii: aiifhci 
cut of such good-, to I c disc tbe sum )A}ubh as nturcsai I and all i barge 
evudespeu-ea of such deteulvou and s iLe.aiid oucc I the pccKeeUs of the -al»- 

10 letaiii the sum so pJ}able lygctbei nub the cliaigt mid exjieiise- 
iforesaid, leiidenng the overplus, it an} of the raoiiev iiriaiiig by -mb 
sale, aud such of the good- as shill icniuin un-uld t tin peisjii eiilith 1 
thereto, or the com] Jin idj} reeO'ei aii} -Meb sqiii b} ucuuii «t Ian 

NIII The owner or I er-oii hiTing the can <f am ^ Klswlnh hall 
bare been earned upon iiii} suvli railway <r -hall > e biou..! t on i ^ tl . 
premise - of ivtiy such i mlwuv « ympinv for the purj > e of lit in_> earned i '• 

11 eir milvva} shill on dcii and b} »» ' '*«' »nt of tbe c ii i at v i[ jwim. u 
to receive good- to be varned on tl at pari ol the ndwav w hieli sue! 
goods shall h vvo been earned, v r -hall t c about t > l»e carried deliTt r tu 
-Itch servant an exaoi ivcctmni jn writin.. aigncd 1 c Jim ot the iinmb- r 
or vjuaulit} aud desenpltou ot such good- 


h ibilitv 


.... I, r r 
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,T ' , " ' "'"'•‘’■■<1 - I»n »«■% Wi . 

Mio ►»c I l„ ,ml, cl 11 ,, compnv, „r .tl,„l,.ll 

i,,rc n fnl.o „cco,ii,t tlicrcut, l,„ [„, eiorj inch oll.mc, be lubl. 1 . . 

1,1,0 not csoctiliiig littj rn|«»> torircij loi, ot gowl., orfor Mjp„«l 
cscpcrl„ig ono Immlr, dniigLi, .„„1 to „ l,„o „„i citicdmg loertf r«p«, 
o, 0,13 q„o,itii3* of goodt Ices th 1,1 1, lo„, m for iirii iiarcel le'a than 0 a 

limidrcuwciplit 


V* in 1 I O of \ \* ^ri I 

v^i'dmfa ^ pirsmi ^b ill nirr^ upon nn^ sudi niln ij anj dangerous 

<fT Knr, n. . or ''C critilic.l to require am siirli railirnr compinv to nm upon 

nn.in. Midi milmij ^nj Ingunq^or good^ wliLli in tijc judgment of the cora 
1 1113 or i.nj of thnr i.crinnt«i. ihftH be of n dangerous i nturc, md lEai J 
pirson filnll tnrrj npc n am h riiinaj ntiv dangiroiis good«,or hsOdeli 
\cr to Rtidi rfidmij t^mpinj bupIi goods for the purpn e of ho p 
curried itpoii khcIi riili n3,Mitlioutdistiiictl3r marking their nature on tie 
on’side of tlu piickngi < o i(utiMiig ibt s imc, or otlienM»egmng notice in 

nriting of the nature tlarcof |i. tim book kcepoi or otl cr lerrantoftle 
«om| 1113 t'l nhom tlic Mint diall bedchiered for the pnrpo ccfheugw 
curried, lu sball b« Imblt to ti imt not ttctoding tiro Iiondrcd rui eca for 
c\cr3 (.mil odtiico, mid n nliall bt lawful for nnj-sitcli Co»joo;cre } 
of till ir 'crrants to refuse lo cirri am Inggigc or par el tbit they way 
Bii8jn.(.t to lOiit'iiii giMKia of A d ing< rons natiiri, no 1 to reijiiire tlissiwf 
to lit op"ne<l to ft cerUiiii tlicf-vct prenoiidy to cirryiog tbesauic a"^ 
m Cftse 11113 li liigciigo or p irccl sliall be i ccoired by tlie eompinj fc"' 
tilt purpose of being cm ritcl on the rulmiy, it «lial! be Jaiiful fC 
pitij or any of tbeir ecrraiits to «t>j» |be triiisit thereof nntil they hal! 
bo h ufilitd na to tbe nntiiicof tin contents of the bip,giSOorpireif 

lersoii wboshUlmUully ob^truet or impede any offifef 

roriniitln the cotn|»nnj m tlic disthargc ofliia duty on such 

bis daty ‘’f tlio works, stntioiis or pitini'es connected therowit! • slnt^E bn 1 

to a fine not PTieeduig fifty rupees 

person vslioeliatl trcsjim upon iinysnch nilwny erupi" 
any of tho lands stations or other pn.niises belonging to the coop''''}^ 
shall be Inble to a fine not exceeding tnciit/ rnpces , au'^ j 

person slmll refuse tc> Ic no euch railway nr premises on bcj ig reqae^ 
to do so by Ally olTicir or sirvant of the corapmy, by any 
on beliulf of the company, ho sliall be liable to a fine not eiceeui"o ^ 
rupees, and may be immediately removed from such riilwaj or pi^® 
by such officer, set i ant, or other person as aforesaid 


of”tbff*'w\rds * The word “cattle' shall have meimiig gjv: 

‘catili. a,.d Cattle Trespass Act 1871, and the expression ‘public wj 


public road’ “ona 1 ] and 2 b of the said Act, sliall bo deemed to include a 

Any person employed on a raihray ro ij exercise tbo powers 0 
provided by the said Section 11 

t’cnally for \I\ * Hiq owner or poison lu chit go of any cattle j 

ciitlo . ' “ 


‘ J.11U oiTiJcr or pcisun lu cniigu o* “'v -tiionu* 

liespasa with ’’*'*’‘''^*'*5 on unj railway provided with fences suitable gneiie* 


ti fences nfa '‘ball, on conviction before a ifagistrite be liable (gat 

railway exceeding ten rupees for each atiiniAl, in addition to an/ ® 

may he recovered under the Cattle Trespass Act. 
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XX. * Wliencver cattle are m]fun> driTeii oi knowingly permitted to Ptualty for 
be on doy railway jirorided n ith fences boitablc for the exclusion of 
cattle, otlieriviso than foi the purpose of crossing the railway at the gate 
ui bar provided foi public use, the person in cliaigc of sucb cattle, or, luilvuy. 
if be cannot be identified, tbcii the owner of the said cattle, sh ill, on con* 
viction before a magistrate, be liable to a fine not exceeding fifty rupees 
for each ammal, in addition to the amount that may be recovered under 
the said Act. 

Fines imposed under ibis or the preceding section may be iccovered in 
the manner piovided by Section ol the said Act. 


XXX.* The Governor Geiieial in Council, oi the Local Goveniiiiciit 
with the s.iuttion of the Governor General in Council, shall nuke iule», 
uud may in like raauuur, Irom time to timc,Taiy the same, iur the provi- 
sion of boundary-marks oi fences foi any railway or any part thereof, and 
for roads constructed in connexion therewith, and of gates or bat « at 
places wheie any lailway ciosses a road on tho level, and for the employ- 
ment of persons to open and shut each gates oi bars , and may by sucJi 
rules determtue what kind of fences shall, for tlic purposes of bcctioiis 11^ 
and SO, be deemed to be suitable tor the exclusion of cattle 

XXII Any person who shall unlawfully and wilfully icmovcordctacc 
the iiumbei, plates, oi remove or extinguish any lamp on any ciiriiage 
belonging to any such rulway company , oi shall wilfully or negligently 
damage or xi\;urc any c ii nage. cogme. waggon^ truck, warehouse, build 
iiig, machine, fence, or any other matter oi thing beloogtng to such rail- 
way company , aliall he liable to a fine not exceeding fifty rupec' 


POULI to 
make role- 


Penalty fui 
injury lu 
eariiu^L iXl 


Will If any persmi loi whose use or uccomniodatiun am gate shall 
have been set up by any sucb lailway cotopnny on cithci side ol such 
railway, or any otlici persoti shall open such gau , oi pas', or attempt to 
jmBS, or diivc, oi nttcinpt to drive uuy carriage, cattle, or other aiiimul or 
thing across the said i.ulway at a time when uuy engine oi tram approach 
lug along tbc same shall be in sight, or shall at any time omit to shut 
und fusten such gate, as soon as he and any carnage, cattle, or oihci aui- 
mill or thing under his charge, shall have ivisccd through the '‘ame he 
shall be liable to a tine not cxoccdinc fifty inpee'<. 


Poiidliv foi 
0]>ciiing Ol 
not I ix I erU 

t»te« 


XXIV. If any ]iersou shill cominit uny offence hciebi made puuisli- OSm Icr tiui 
able by fine, and the name and addrc'S of such iKi^on shall be uiikitouu, I'rv'wn 1* 
or thcie be reason to believe that the offender will ub'>coiid any nthcer or 
servant of tho comp my, or any police olEccr or other person w horn such 
olUccr or servant may call to his aid, may, without any warrant or written 
authority, lawfully tijiprehcnd and detain such offcndei until he can be 
tikcn before a magi'-trate oi other oQieer haiiog jurisdiction over the 
olTencc, or shall gne sutbcieiit scconti for his appearance before ".uch 
magistrate or othci otiicci, or '•hsll be otherwise discharged b\ due 
course of 1 iw 


XXV. W’hoovtr shall wilfully do my act ir snail wiliulU omit to do Pmali 
what he is legally bound to do, iiucudmg b\ such act nr omission tocau-c, xMlful 
or knowing that he is thereby likch to t lusi tin. 'ifelx of any [wrsoii 
tnivelliiig or being upon uny «ueh railway to be endangered shii!! be 


tu \\V of 1871 
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I’oHLrof rjil- 
wnr 

or loiitr >Uinh 
ollmr of a 
to 

iiiuLo nilit 
iiinl n.1^1 1* 
li nt 

VuMkucioii 
of Midi mu'. 


I’liiultv for 
ilriinVini <<.1(1 
or Ureucli of 
duty Ijy rail 
olUcbr. 


r. jmUy fur 
wiU&I 


J’eimlty for 
eudau;;eriti^ 
tlio safety of 
1 CrhODB 


llnlilti to bo trau-iiiortcd liayotitl nea fur tla teim of liia life, or Ui 1« 
itupri'^uticd.Milh or mtlioiit hard labour, for any term not ei ee lii , »er'-ii 
>caiM 

XWI.* ratlniiyootapaii). oi in tin. lasi. of a niilir.ij “ ^ 

man ii'Lil n eoinirtm, iho oflacr for tbt timi. bciM„' entrusted witht i 
control of Bucb tatltvay.aliuU make goiicral rules and rt^ubtio's fori *• 
iisl, >^urkmg, ami giiiinil udministraiion of the nilwsy. “‘‘f 
like muiinor, trom Hint to timo, vary the s ime 


All ruth general niloa und rogulations nr Mtriutioiis tlioreo, _ 
Militiiiltid to tbu Goxtnior (lenerd m t-ouiud for ,,tlier- 

fi inclioiieili ahull beiniblfhod in the f?rt*f//e o/ln<Ua,ii<^ » ^lu\8dupe“ 
V HI mitilied to the public, and to the oliicers undpcisutia j 
Budiniilnu} m 9 Uth*m inner «s the Goicmor Oeneral m 0 
tune to limo directs . - jonui 

Any such rule nr regal ilmn may contain u proiuion 
eomnuttiiig a blench of It shill be liable to i »ue , af ntl « 

rupee', or ui default of iiajmenteif 'tieli *1110. to impnso 
dcseHpHon foi a term whitb mai estend to l«o motitb* 

'IheCoM iiioi'Gtntml in Cmitici! nun i»t am tmic ciui 
regoUtioii ^0 'Onctioncd . for »fl 

Any justice of tin iHMOe may ti> u hin-opcan ....feucotfitli 
iiirciiee under ihi' section, mid on eon' iciioii mrart a 
lituils llicrebj presenbed for such olleuce aho 

XXVII. Any olhcerorscr'ant of such jjg rail^f 

111 It state of intoiteiti m whd'l aUnally ’’■* ,,5. datf 

ftiM of the uoiks lonmcted tlierenuh, m ''„rreiili 

»nj ofllcei or scrsttiit of such t nopinj whol'bi •’^8 = sisllb 

foi m his dutj . or ahull peiform the same m im ‘“j’ J , b ly ‘f' 
liable to tt line Dot exceeding fifty nip cs and ^if ^ pr nfej 

rt!.eBsW)of*"yi;; 

cerorseiT^' 

coiiMetion before 11 niagi'troU, be liable toini] “ " or w r^i 

Imi d lulioin , for n terra not e\teediiig one y iwr, 0 

W\ 111 It any persou shall L 'afety^f 

It do any act •winch ahall be likely to eii an-, ^ 


lor 


custdoany act winch ahall be imeij vo uoouciu''®^ 

u travelling or being upon buchi-ailway Iisd 

in igi'tnile, be liable to iraprisonracnt, irit “I" . ers 

toi m not exceeding one y ear, or to fine or to e'’ 

XXI\* Ifmiy officero. peiBoncinployed upon 

le safety of any peison by ^auctioned “ 

( 1 ) disobeying any general luleor itgu a 10 ^ 

1 the manner prtsertbetl by Section -b, or 1 1 1» 

( 2 , disobeyn.g any role ...order not 

i icgulations aloiesaid, and which lie ' 
srvite to obey, and of whieb he had iiotne, 01 
(JJ by any rash or negligent act or omi ssiou 


• &w Act XX\ of 1871 
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he ehillhelnbleto impri«onmrnt of either desriiptioti for anj- term not ex- 
ceeding three yeai sor to fine not exceeding fitehnndredi npces.ortohoth 

\W. \ny person, whether a Biirope'iii Bntisli P«b]'eet or not, who Tnriertietion 
slnll he gnilty o1 niiy ollence foi winch, nceonling to the of 

tins Art, he shall he liable to a tino only, ahall lai punishable for siieli 
ofFenro by anj justice of the pe n e fni iny of the piesideiiey town^i nf Col 
cuttn, Jfidras and Jlomhay misiiHtrate, joint magistrate, oi person law- 
fully exerci'ing the ponera of a inagi«ttnrr,whetiiei theoffenre shall have 
been committed with n the loeal limit- of the jiin-dic tion ot siieh offleei 
nr not, and an) person hereby mode pniiiahalile by a jnofiee of the pence, 
shall be pnni-liahle upon Biiromarj conviction 

\XV1 No toiirn tion nnler, or jndament of anj ]n«tice of the peace, ConTirtion lo 
-hall be qua«hed foi error of form ot procediiie hat only on the merits ’ •’ qnaahed 
and it -hall not be neces-arj to -tate on the t ice of the eonviftion, order, of 

or judgment, the evidence ou which it pMHcrdx, hut the deposition- ronviotioi., 
taben, or a copy of them shall lio retiuiud with the conviction, order, or ‘le 
judgment, in nhedienee to am wni of rtrti inn, and if no jurisdiction 
appears on the fire of the cnniiction, oidci, oi indgment, but tlie deposi 
lions taken -apply that defect, the conviction, ordi 1, or judgment shall 
he aided hr what «o apjiears in *o« h «lepn-ition- 


xxxri A matfi’tratema) icier tor trial and derision anj charge of Sragismte 

nil offence hereh) made piimsl aide l.\ Im. onli to jiiy ot his n8Bi«tanr* may refer 
nr to an) dejmty in igi«trate lawInlU a|i)>i>intid to < xerci'e ibe powers nt f*** I”" 

acoveiianted a-istant, and in such c»-e enry stub a-sistant in deputy 
iTiagi»liatc maa exerci«enll the power- iiateo in a micmrate. sublet r to ' ^ 
ill the rules ajiiihenble to ciimtnil ca-ca depiitKi loeuch ii-8i«raiir oi 
deputy magistrife, oiting judicialh 

\\\ 1 II Ihe local aoiernmem may give gen.ral antliontj to any LocalOov 
Buoh assistant 01 depot) n agietniie to cm m-. w about reterenre by a ernmeni mn) 
inisistuite, III) of the powtra whii h the) ai« horeh) lendered competent “"‘horipo as 
tnevoicHe upon lefcrenti by ft magi-tiati suh)eet to appeal to tin '' 

tnagistiate from ail) cnnuction by -iich ns-istant oi deputy magistrate, 
witliiii one month troni the date ol lonviotion Providit) that a mavis' pron-o 
trite may at any tinif call from any nf hia nssistanis. oi from any depntv 
III igi«tiate subordin ite to him, aii) rase peiidiog befnie -iicli aiin-tant oi 
dojint) magistrftte 

XXXIV All hues imjio-id uudrr ibeanthnnn « t tins Act foi offi nces f,t!m im* v 
punishable by hue only bi but jn-tice of the jieace, raiigiatrate, jnmt h** recorer** I 
insgi-tratc, 01 per-oti lawfnUi evciii«ing the piweraof a magistrite or 
by any as-i-tant to a maui-truti’ nr depiiti magistrite, may, m ea,e of 
iion-pa) meat tbci eof, be lea led In di-tre— ami sale of the goods and ehat 
tel- of the olTender bj iiainint under ibe bund of above named ofb< ers 
and inci«e anv muIi hue shall iioi he forthwith paid, anr sii< h ndicer 
ina) Older the iilT ruler t< be apprt bended and d tainnl in safe cn«todT 
until the return eiin be conariii<iill\ mid tosadi narnnitif dinre— 

«n 1 e«s tlip otfeiuler shall gne securiti ti in nii-factii«n of siu hi fleer 
forhis api'eariiice nt such pi ice and tinn a- -b iin.e s|i|'<niited f< r tl e 
return of ihe wai rant of di-trc—. ind -ui hr tlur i mai tab* -iirh «e< nnty l>v 
wax of recogniranci «>i tUherw i-e and if iij on iht rrtnrn of -i rli ivarrant 
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it Bhnll appear thflt no anOicient clistrc's ran be irhereon to 
such ftric, nml the same Bliall not be forthwith pud or in ease it 
appear to the aalisfartion of snch officer, the confession for the o 
or or otherwise, that he has not fmfTicient goods and chatties where 
such fine or sum of tjioncjr conhl ho IcticcI if n wuraot of distress 
i\«;iietl, aiij vnrli ofliroi may, by warrant under Ins band c mmit 
oflTeriiler fo pnion, iliere to lie imprisoned only, or to be irapriaond 
hopt to hard lahrmr, according to tlic discretion of sneh oIEe6r,for 
trrni not cxrceding two cnlcndir nirnitb» when the amount of the 
•liiail not exceed hftj mpws nnd for any term not ejcecdngfoorw 
dar mnnlha n hen the nmoitnt shall not ercccd one hundred rnoccs 
for any term imt exceeding mx calendar month* in aov other cis' 
commitment to lie detcrromahle m each of the cases aforesi'deQI 
rienl of tho amount 


Jnrfsdiction XX'XV. Ibo hinds of diKlfict police and nmeens of poheem 
presidency of Madras, and district or joint police officers in the presi ^ 

ItfimUy Prc« of Hotnlny, maj pnniali, to tho extent of the powers conferfeS npon 

siilanciet rcspCctirclj in |>Gtty ofTcnccs any offence liei'cby made p's®* 
fine not exceeding twenty rupees 

h aforcing .\X\V 1 Payinont of any fare to which any rassefger P™® 
nr.ltl.vcrii.Runhi. e,<-kcl -I..I1 l,o I.Abl. ,tVl 

sengcr not waj he enforced in the same manner a« niy tineimyo •> 
prodtiefng 

ticV.vt . ^ 

Apprclioiisiaa WWIl F.rcrj peison who -fnll b- g'>dty of any offeticerawt 
ftf i.frrndcM Sections 2 \ iG, 57 , and >S of this Act way be 
without nnj warrantor written anthonty, 
company, or by any other pcr«on whom *neb ofTicer or sen ^ ^ 

to hi« aid, or hj any police ofTicer of sneh grade ns ‘ 'i* • 7 
forCQ for the time being, he entrusted m any rrf! 

ancst without a warrant , and every person bo appre tn ^ 
all convenient despatch be earned and conveyed pauuh 

justice of the peace, or other officer lawfully antbon^'^ 
offender or to commit him for trial . 3 

roo*trne<.on X\\\'III In the construction of sti" 

intention appears from tho context the word ‘wiS's ” of* 

a joint magistrate and any person lawfully tliepl®^^^ 

magistrate , words m tho'ingwlarnamber shaUinyi 

in tho plural shall include tho singular . a'^d > ,{,311 ' 

gender shall include the feroinine , and the wor 
sum of money due upon a forfeited recognisance 
XXMX. Repealed bj Act XIV of 1870 pnbhcto^ 

All Indian XL Every railway within tho said territories ^ be P* 

!L VOJ «»ce of passengers or goods sliall, until the control 1 
Act" snmed to be a railway within the meaning of contra'^' 

to -nhom any such railway shall belong fbalh * ... 

ed, be presumed to be 1 railway company within -r 

Penalty for XLT. Every snob railway company ' .v comp'”’*, . .i,, 

re™ort"B^ci* occurrence upon the railway belonging ^ (hereof 0 

flent accident attended with serious persotinf lOjurT. 
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local GoTcrnuicnt, and if any such company omit to give such noiice, 
they shall forfeit the smn of fifty rupees for every day daring nlnch the 
omission to give the same shail continue. 


irn of aici 
dents. 


XLII. The local Government may order and direct any such railway Locnl Govern- 
company to make up and deliver to them a return of 'crioiis accidents ment may 
occurring in the course of the public traflic upon the radwnj belonging 
to such companj , whether attended with personal injurj nr not, in such 
form and manner as the Government shall deem neces ary a* d require 
for their information, with a view to the public safety and if any such 
returns shall not be so delivered within louitcen days aitei the same shall 
have been required, every such companj shall forfeit the sum of fifty 
rupees for every day during winch the said compiiiy shall ni gleet to de- 
liver the same 


XLIII. A copy of tins Act, and of the gcncnil rcg«ilation>. tmietibles, Copy 
and tariff of charges which shall from time to time be publi'lied by any *”'’**"”'*^ 
railway company, with the sanction of the local Covtrnment, ‘•hall be ex- gi,own at raO 
hibilcd in some eoiispicufmi pf iceat each station of every r iilmvi so tliat way *t»tiona 
they may be easily seen and roid, and all such documents slmll bo to 
exhibited in English, and in the vernacular I inguage of tlie ili'-tnct in 
which the station is situate, and m such othei language, if any as slnll 
be required by order of the local Government 
XLIV* The Governor Gcneial in Council may, from time to time, by Tower tods* 
notification in the OazetU of JnAia, declare what government shall ho 
deemed to bo the local Government in respect of the whole or anj part of * poi^cr^ ot ' 
a railway for the porposea of this Act lu nl Govern 

mema ere to 
he eaerciied 
in caie of 
railwavB 

act AXV of 1871 


An Act to amend the Itatlnay Act 
Passed on ike jth September lb71 

WllEREtS It la expedient further to amend Act No \VIili<flK4 frdat I’n iml.le 
tng to JJaili aijt in Jjidia) , it is hereby enii< ted iis lollowc — 

I. This Act may be called “TheRiilway \ct \mcndraent \ct 1*571 ” sh<rt title 
It shall be read with, nud taken as part of the s nd Act \i> \V1 II of t onatnicii n. 

1854 (refahiij fo floili'-oya in Jn(fia) and Act \n \III of 1870 (fonp;/y 

llie pronaioiia of Act Ao XT’/JT of 1S>4 fi>Rflif»''niM Won( 7 tHf; t >, <• r i iriff Conmence 

hj Qorenimenl) , and it shall come into force on tin pa'smg then nf 

II, Act XVIIl of 18'it shall be read as if for Sections 1 1 ', Jl. ArovnJmvBt 

2G and 2** of the said .\ct the followiosj sections were substmitid — ofe-nain 

»eet.oc» cf 
Act xvni ot 

“I For the purposes of this \it railnai iiuluJ<.> laud wiihin the Railwav 
fences or other boundary marks presmbnl iiiuh r '■ei tim J1 and *'l line- 
• See Act \X\ of IS'l 
JC2 
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fiirc« Jo I 0 
prc] ftid 


rnseonRor 
tickfito to be 
pn en u;> />» 
(1oman<I 


I’cnolt^ 


Cnn^l^lCtl<^n 
of tfio wordl 
* entile ’ nnil 
' j y\lio Tend ’ 


pi nnlly for 
entile iron 
I SIS vitl in 
{eoeoi o! a 
Tftdern; 


Pcnft1f> f<r 
«ilfnlly <lrlv 
h g cattle 
I pan A r i] 
'fttvy 


I’ower to 
make mles aa 
to fencea 
pates nn/l 
bars 


of mil, ni(1iii(>3 or bnincl es, Tt orkwl over by locomolive cn^nes for th'’ 
piir}n®OH of, nr iiicnnmxion with nrail'fny nl’O allsUfionB offices 
wi\relinii8e>i, fixed mftchiner) nnil oilier works constracted or being con 
htniLtrd for tlic pnrpoies or in connciion with a milway 

No jror on filinll enter nny carnape naed on any snch railway fofl!>o 
piiriiO'O nf irnrolhnp tlicrcin, without loving first pud Lishre an 
olilnmcd ntickct Jvery pcr-oii dc^rons of traicHinp on such railwj 
hIiiiII, up in p-it ment of Ins fare, ho furnished with a tirkef speefj ng* * 
il ia« of tnrniRe nnil the di‘>tAncc for whicli tl e fare has been 
»l iill w 1 1 tl riquirod show 1 is ticket to nnj servant of sny end 
duly niilliorij’ d to exatnitie the anno, ond shall deliver up sue 
upon ilcninml, to nny of the compain'a servants duly anti ^ ^ 

tickets Anj person not producing or delivering op hia tic efc aa a c 

said, plmll he liaUe to pni the fare fnin tl e place whence tbe 
nnllj elnrted, iinhea ho can prove that he has travelled a * * 

oidy, III which COSO ho slmH Iks Jial 1e to pav the fare only frumt y 
w hcncc ho Ins tmrclkd " 

“Win Tlio ivnrd •cnlllo' ■Wl •' ® 
till Cintlc Trepa.. Act, 1871, »nd the opre-io" ‘P"''';'"" 
tioni n end !n el the roicl Vet. tliiill be deemed to i»ela« 

Any person employed on ft rftilwoy mny exercise the yoftee 
provided hy the said Section II ’ ^5 

"\I\ Ihe otrner orper-onin el « rye el “f yf t/ib’Cte •» 
stray mg <in any railway provided with fet ces ^ ^ jot 

of cattle hliAlI, oil conviction before a niagistmte e jjjj 

exceeding ten rupees for each nmmal, in addition 
may be recoiered under iho Patllo Tre«pas9 Act i-oermid®^^® 

■ \\ ^MeievcrcUtlcorewilfiillydriTen 

be on ntn railway provided with fences 

cattle, othcrwi«e than forth© purpose cstde*^ 

bar provided for public nee, the person in c ’rge on 

cannot be indentified, then the owner ^ 

conviction before a magistnite.bebable to a Sue t Bfidif 

for each nnimal, m addition to any amount that m y 

the said Act 

1 ines imposed iiiidcr this or the preceding see io« 
tl c manner prov idcd by Section 25 of tie saitl 3cv 

“WI The (•overnor General m 

iwiththe Manclioii of the Governor General mCo 

aiidmayiii like manner, from tune to or anv 

vision of boiindan marks or fencew for auy rai 
mid for roads constmeted m counesim , .{,e Jrrel ^ 

h u s at places where any railway crosses a ro 

I mployment of persons to open and shut such g ,ortl 

and may by such rules determine what kind ° ^ [or th« 

purposes of Sections I*! and 20, be deemed to oe 

Sion of cattle “ ' 
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" XXVI Fvery railway companj.orin the cise of a railway notnianag- Power of 
ed by a conipanj , the officer foi the time being entrusted w ith the control wilway com 
of such railway, shall make gtncril rules and rcgulationx for the use, ^trohiagoffi"* 
working, and geneial 'idministration of the niUvay, and imiy, in like cer of a rail- 
maimer, from timoto time \ai\ the same way to make 

rules and 
retnIatiODS 


All mich gcntiil rules and rcgalations or ranatious thereof shall be pni], gallon of 
submitted to the Givernor t»enoraI in Coiuici] for sanction and, when such rnlea 
sanctioned, shall he published in the G selle /Jnifta, and shall bo other- 
wise notified to the public and to the officers and persons employed Qp^ti 
such railway m such a manner ns the Governor General in Council from 
time to tune directs 

Any such rule or regulation maj conliin a provisioa tint any person 
committing a breach of it shall be liable to a fine not exceeding fifty 
rupees, or, in defiult of pj[}jneiit of such fine, to imprisonment of either 
description foi iv term which inij extend to two mouths 

The Governor Qooeral in Council may at any time cancel any rule or 
regulation so <anctioned 

Any 3 ustice of the peace may try a Luropcao Brili'<b subject for an 
offence under this sectioc, and on condition award a sentence within 
the limits Chercb; prescribed toi such offence 

“XXIX If onj officer or person employed upon a railwnj endangers PcniUy for 
the safety of any peraon by emlniigrrmiy 

(1) disobeying any general rule or regulation eanctioned lod iiotilied * ** 

IB the maimer proscribed b> turn Jo, oi 

(2) disobeying any riik or oidor not incunsistcnt with the gencnl 
rules or regulatiuiiH aforesaid, and which he was bound bj the terms of 
bis service to obey, and of which he had notice, or 

('ll b} any rash or negligent act, or omission, 
ho shall bo liable to imprisoiirnent of either dcscrij tion for nn) term not 
exceeding three ; cars, oi to fine not exceeding fire hundred riiprc'<, i r to 
both ' 

III Aftei bection Hoi the aid ket, the fullowiiig section Nlmll be AdJitl n of 
added — S'*'-'*'*" •** 


XLIV Tlis Governor General in Council may t'lni* iii inn* Ly 
notification in the Cwe/te of Inlia declare whit Ooviriimi.il si ili be 
deemed to be the local Goiermnent in rc«pect uf the whole oi inj j art of 
a railway for the purposis of fins \rt 


Power to lie 
clarL author 
itj ly which 
ixinrrs of 
1 x'tl Oovirn 



in C3». of 


IV. In<t< id of 'o much of Siciion I of Act \MI of HIO a-- iirgiiis \i (nJni>-ii 
with the words ' but in ^cition 17 and ends with the i<nitoii. the wfjnrtif 
followniK xhall ho nnd — ‘:<vtian 3, 

Alt \fn t f 

'* Hut 111 Sn turns 1 7, J > llanI42 th txprevsims riilwai < inpanr ' 1^70 

' such raihi 111 cimpini, tlu cmnpint and thii (when r f rring tii 
a company) shall nic m llu oil or f**r the tim* 1 iiig«»trii icl with the 
control of aii<h nidn i\ 
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ACT IV OF 1S79 

Act lo consolidate and amend the laie rihUn^ k 
ItaiUcays in JniJm 

Prcnmblo it (xprihont tocan«o1tdato and amend tbe laff relatmi 

jtt India , It is licrebj enacted as Jolloivs — 


Bliort title 
Local i xUnt 


Commenct 
tuent 
llcpcnl of 
Acts 


Interpreta 
tton clause 

Itaitiraj’ ’ 


“Jlaflsray Acl 
lainistratjoD ' 


CHAPTER I 

PrsllMlSART 

I Hits let raty bo enlltd ‘The Indian Uailway Act, IS7'^ 

It cstci il« to the n h >lo of Jlriti(h India and, so faeas regards nbJ* 
of Her ^lijt ly tbe LRiprexs of India lo tbe doraimow of 
States in fiiclm, in ullinnco with Her siid ilajesty. 

And It hh t(( rome into force on the first da/ of Jo'/^ 


2 On and from tbit day, tbe Acts «pecifi6d m the first sebe “ ® 

aiiticxo I sf aU be rept ibd . ujij 

All rules made, i otifications pubbslicd and P”"®’’* hr 

ani of Hiich Acts, or oiij enactment thereby repeaiel * * 
the) are c< nsistent litrowilb) be deemed to have been resp 
publisbcdaiid couferred under tliis Act 

Isothiti^ in the Carriers* Act, ISOi’, •bill apply to 

3 In this Act. unless tbero bo sometbiog repflenA’^t m 

context,— . Mjienftt* 

" Roil'Vny ' rnciua a railway for tbe public een?eyaor 
goods 

It iniludos— j ^ malts 

(«) rtU hiid Within the fences or other boundary 

under Section fifty two, ,1 orer for l'’* 

(i) nil lines of roil, sidings or branchea woTbe 

poses of, or m connection with a . 

(r) all stnlions, office'' worebous'^® fixe mac i 
tonstructed for the purposes of, or m 

railway ; _ , 0 / esri7^' ^ 

(cf; nil vessels and rafts used for the p P 
traffic of ft railway 

In Section four, ‘r'iiUny’ mclndes a roi ’^“y foUu*'"? *- (am 
in tbe lennuimg port of tins •'ection an ' ' i«»T 

(lameJ}) six, eight sixteen twenty five t w ) fifer three w-rtfi' 
forty to foity six {both intlnsire) fifty “** 

icJodes ft railway under construction an 


bj 


iblic conveyance of passengers or ^ ^ riilffs/ jjK 

‘ Railway Administration ’ means m the , j^,jrf^y/»® jr 

>.erome,u or « ^atlVe State the Manager 
ae of a r uln ay worked by a company or pr 
uy or individual 



ACT r? or 1879 


217 


“ Railway servant ” means any person employedby a Railway Admini'; “ Railway 
tration, to perform any function in connccticm with a rjilw ay, eervant ” 

and in Section twenty five, last claii<e. Sections twenty “iis twenty 
seven, thirty-eight and forty two mclndes any person employed t) 
perform an} stich iimction by any other peison in execution ot a conti act 
into which he has entered with a Railway Admimstrati tn 
4 . It shall be 1 iwfiil, with the previona sanction of the Grovernor Right to use 
General m Council, to use on every railway locomotive enginrs or other locomolivef. 
motive power, and cairiagea and wagons to be drawn or propelled theieby 


CHAPTER II 

Ddiies op lUE Railway AnuiHisiniTioN 
5 No railway or pui tion or extension ol, or addition to, a lailiv 13 shall Railway when 
be opened for the public cmveyinceof pisseiigo-s until the Railwiy 
Administration has given to the Goieinor Genersl in Coiiiicii notice m 
writing of the intention of opening the sau e and until in otfii tr ip|ioint 
ed by the Go\ernor General in Council to inspect such ra Iwsy, portion, 
extension or addition bos. iftcr inspection theieot, lep rlod in writing 
to the Governor Genenl 111 Council that in his opii ion the openn g ol the 
same would not be attended with danger to the public using the s ime 

6. Eveiy Railway Adnunistiation shdl within forty eight hoiiis after Acudents to 

the occiiirenco upon tlie lailw ly of — be reported 

(tt) Biiv accident attended with loss of Immiti life 01 «ciiou8 injury to 
person 01 property, 

(b) any nocideiit of a description usually itteiided with hur h loss 01 
injury aud 

(c) any accident of any othii ilesciiptiuu which the GoiciuorsGeiaial 

in Council may, from time to time, diuct to he lu iihed, 

give notice theieof to the Local Go\einment 

and the station nustei ncmest to the place at nhich the accident 
occuis, or, where there is no station mnstei. the officer mdiargoof the 
scctionof tlie lailway on which the accident oecui', shall without nn 
necessniy delay give notice m willing or hi teUginpli ot such ac».iilent to 
the nearest Magistiato and to the oiTicoi 111 charge ot the Police stniioii, 
in the jurisdiction of winch tlioaieiileiit occurs or losucli other Jlugi'-tmti 
and Police oSicer as the Loc d Govci iiment, from time to time, appoints 
in this behalf 

7 , Every Railway Adinuiistintion vliall msLc up ntul dcluei to the Petama of 
Govcrnor-GeiieralinCountil a icUim of uculents occurring in ihe coiir-e occiJeiU* 
ot the public, traffic upon the rulnav, uhethii uttciidod with pir-<oiiil 

injury or not, in Mich form and manner and at --uch intervals uf tiiiu , 
the Governoi-Genoml in Council from time to time direct'. 

8 Eveiy Railway Administrition shall make genenl rubs for tlie neneisl rules 
following pui po'cs (chit is to siy ) 

(o) for rcguliting the movie in winch, and the'j etdal « Iiu.li tarrui'cs ’“"V 
and wagons usvd on the raiiw i\ iit to be movt d or proptlled, 

(6) for reRuHtin.” the miximam uumher of j'a<'on.rir' whicli eaili 
caiingu and coinpirt rent in«v iinv ind tlie movl inwiich 
such number ghall be denoleil thereon , 




Airt^mx r 


'ss' . .5333??““'— -«>»* 

or, ... d. fr2 „, *! ^ '■»<>’'<'>« Soo <> i„rl> mj m«a to toy r,,» 

irliicl, may cxlrnVlo ul '4o„“ k". ‘‘’ '“P''’”””'"‘ 

J'Q *iicl] mlf ui «« . . - 

QiitjJ It Inn rfcijtf 

KotificattoB rults «ja«} 

miiiii.. : ' notiRcft to tie rmlwa/ jerTanlsasdtl* 

K! direct. "" 

cniicol rale* t'P/it’niJift 0011001(111*1/^1 any time nceel aiij 

trAn^BUO!fo/-j,I^ nietract of (hu Act. and ncopf of tie tme tel [“tend f»n5ef 
Act, it, to ‘ ’'’■'3*f«>"'t'mete time, l>o puWisl.rd for ear raiWajli? 

ft 'rftnUnn} Admiiu-trnt.oii fl.ftllbp«I.,bilca in eomecmisMmMpke 
n vt etc 1 Btaiion of Micfi ruilna/, sotl.al tie/ rna/ lieei'svljaeeDsodreii 
Alf Biicf. < 2 ocuineiHs bUU I,c eo eslubited In English and 10 »!« 
ppim irif voni«co/Ar lai.g«ngc of M.o d.nncun oi.ci tl e iHtico » 
ituatP, and III swei other lniigii»!^, it iinr.nstie Gt»T«iaorGn«'J»’i 
Uouncii niaj direct 

CHAPTER HI 

Rna/ifnl in -t, Cai RlAftB OF PjiOJ>fcBTr 

trw{ fiifSgi,,,. ^’■"^®e''eomci.tpiirportingto limit t!iO oWigaHon . 

h^b^UtT imposed ou a carrier by rujjira^ b/ the Jndnn Contract Act ‘ - 

Sections JilJ aiij I,, t(,g ciiso of dcstruciion or Jetenoradjii® 
dawfige to, property sWlI, m to for as it purports to limit sQCho&f'f*''*" 
or reiponailjihty, be touI h!>1b«s— 

‘'aJ it IS 11 , Writing signed by, or on b^lmU of, the person 

aucb property, and , 

l' "^^mrivi.eina formnpproced by tic Governor Gencralto^®^^ 
iotlosl^'of A ^ property mentioned in tbeeecnndwheiluiB lie 

gold, eilrer ff *^°iitaincd in any pnrLelurn&cVfvgc delivered to ft earner bf 
Ac.MnleBs' sbill not be liable for loss, destructicin, Ordeteicnra! 

peopeny. unless atfcbe time of debrery , 

eroMeif * theve'of bate b^Mi declared by the person sending or 

charge ®ime and an increased charge for the sale convovanoe of tl e 
fioeepted Ongagemei.t to pay such charge^ ba> been accepted by Bome tadira/ 
speol^lly autliQiized in this behalf 
It hen any property of which the value and nalore bare ^^tero 
under this section has been lost, deatroye*!, or diTOftgy'^ 
rated, the compmsatiori recoverable for Sncb loss, de®tr" 
deterioration shall not exceed the \idoo an declared 
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12 A carrier b} roilwaj blialliu no case be ansirerablc for los^i des boliabilitjr 
tnirtiou.or deterioration of, or damage to, anyp‘i«‘.enger s luggage, unless 

a railway servant has boobed and given a receipt for the ‘=ame 

13 In any suit agnnst a carrier by railwiy for compensation for loss, Plaintiffs not 
destruction, or deteriontion of, or dam ige to, property delivered to a rail- required to 

» , , w i_ prove negli- 

way servant, it slidl not be iieiee''irj for the pltintifxto provo in what gonce. 
manner such loss, desti uctioii, delenontion, ordimago was cnu*'Oa 

14 If any person fails to pay on demand any sum due by him to a Lien for 
cirrier by railway for conveyance of anj property or for demurrage 

wharfage iu respect of the some, the Railwaj Administration mij detain 4c, of pro-’ 
the whole or anj part of such property or, if the i-aroe have been re- p®rty 

moved from the rulwjy any other property of such person then on such 
railwaj or thereafter coming into the posaosHion of the Railwaj Admims 
tiation , 

and ini} also sell by public auction m tliccnsoof penslnhli. property at 
onco, and m th® case of other property on the expiration of at Ica t fifteen 
diys’notice thereof published in one or more of tbe loctl newspapers or, 
where there are no juch newspipcrs, in *iicli manner as the Local Govern 
ment may, from time to time, direct, sufficient of such property to prodnee 
the aum pay able as aforesaid, and all charges and expenses of such deten 
tion, notice, and sale, or, if such person fails to remove from tlio railway 
within a reasonable time any property so detained tl e irholc of such 
property , 

and may, out of Die proceeds of the sale retain the sum so payable, to 
getber with all charges and eapenees aforesaid, rendeneg the Kurplas, if 
any, of such proceeds, and so much of the prqerty (if any) as remains 
unsold to the person entitled chereio 


or such carrier may recover any such sum hy suit 

15 The owner or person hanog the oaio of any property wlnchhas Itritien 
been earned upon any uiilway or IS bronglil into inj atnlion or ware account of 
hoiiso for the purpose of being cm icd njoo a railway, shall, on demand hy 
any railway servant appointed in this beli lit hy the I!«ilwn\ tilmuiis- demand 
tration, deliver to him an exact account Ml writing 8IUI c*l hy siuh owner 
or person, of tlio quantity and de*cnption of auvh property 

lt> >iO pa«‘eiiger <>ball take with him on a railway and no person Dangerous 
shall deliver or tender for camigo i||>od my rulwny any ilaiiirerous goods 
luggage or good« without giving notiiL „f thtir naliire to a railway 
'•ervant, nr, iii the ca'c of higgige ui go tia uiftvereJor tcmfercd for 
carnage, distinctly m irknig their nilmcun llu onl-<iJ) of tliepickage 
cniilainiiig tin «iitni 

Aliy nulwiy scivitil may rtfu't lorarri ii) »n a railway my luggngi 
or pin el whirli ho su«pccts to contain dangcroux gooJ«, ami m .y reijuire 
“iiicli luggigc or jiirccl to he oiicued t«> aaceitain the fa i ( n 1 1 n‘ly to 
carry mg t'l*- '•aiiu 

ami 111 riie any 8U(.li luggage wr paiirl IS rtctivrd for tlie | urj ne of 
b» uig cirneil upon a mil" ay am railnai sin iiit m ly »ti ]■ itm transit 
thereof until ho n satisfiid as to tiio • atnre of its contenix 
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CHAPTER IV 

('\nUJtCf or PASSE'fFR? 

l*n99oni.crson I^crj porpoii tlpsiro is of tr n-clliiiK on a rtil'vay si ill, upon paj 

I>a> mcni of mo t i f Iiii fare l»o furiiisli<d wjtli n tjeket specifying in English aod the 
fares tofe ^ priinrulnr 1 uignige of the district in winch the ticket is issued 

„ itp^tfckets tlio 1 1 of r iriinge for winch nn<! the jOieo from and place to wb c 
I Iio faro Ins lice ii p ml am« 1 the *im mnt of such fare , 

Tickets to 1 1 mill rrery pa** Mger hi til, when nquircd, show 1 is ticket to my rail 
shown and „ j,p, ^ ntitliorwcd to eTitminc the sa ne, i»"d shall aelirer op 

^don?«n*l”'' upon demniiil to mij railwAj servant duly antlorize 

tolli tt tickets 

hares ntnl IB At tin. iniernienutc etiitions, the fares shall be deemed 
tickets at ccptoil und the tickets ftiriii'i ed only upon condition that there 

Ill tho tinm for wliieh thctiekds are furNi‘hcd , 
stntio' a , 1 f« haft 

iTcfcrcntnl In casclhero is not room for tIUl e passengers to whom ® 
right « f hoc n fiinii'li' d, tho o who hare ohtiintd tickets for the louges . 
***^^crs**^^'* “*'**'' * ' preferentt , and tho«c who hare obtained tic " * 

finiiK dislanci- shall Iiaie the preference according to the or er i 

they linre rcceired tlicir tickets 

ProMto Proiidcd that all ©mcers and troops of Her Majesty on do^^ 

other persona on tho lni«ioess of the Government who y j,j 

contract withtlie Government or.iti tho case of a -jjj ge 

(lOTcriiraent. of oin direction of the priority 

entitled to he convey ed on a railway in .-j rrionty 

over, the piihhe, ah ill be entitled to such r*"® order m 
without rcfcronco to the di‘‘taiicc for which or t c o 
thpy have recoin d their tickets ^ itons®’^ 


Faroato l>e 1^' Except w ith tlin permiaaion of the 

prepaid (,,jeh officer a« it appoints in this behalf, ro person P,thoiit 

used oil any railway for the piirpoa of travollm!; 
first paid his fare and obtained a ticket easei'**’^'' 

Power tor. 20. \ii3 |,o>to,,Ko. fonnd .offering from m 

move persons way carriage or in any placeon a railway m ji , jiccase 

- ■ .l.keblo.pre«Ul.on.t.ottono 


suffering from c.^rna2n or place is likrh to sprcn<l the inftctiono 
’^igeaBe”* moved from smh carnage orjlacehy any railway se jIj,, 

• any pa'Bcnger so removed who lias paid hi^ 

place at which he is so removed shall be entit e on 
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CHAPTER V. 

Offevces akd Pbcm:eddse 

{A).—Offence» hy the Raihcay Adnuntstration 

21 Any Railway Administration opening, in coiitra\onCion of Section Penalty for 
five, any railway, or any portion or eateusion of, or addition to, a railway, 

shall forfeit to Gorernment the sum of one tlionsaiid rnpeoa for every day traTentioa**of 
during which the same continues open m contrarention of that section Section 5 

22 Any Railway Administration omitting to give notice ns required for omitting 

by Section six, shall forfeit to Government the sum of one hundred rnpees te report 
for every day during which suoh omission continues sccident 

23. Any Railway Administration failing to deliver any return men For not send 
tioned in Section seven within fonrtoen days after the same ought to be return of 
delivered, or to make or notify nny rules as required by Section eight, or 
to exhibit any abstract or copy mentioned »n Section nine in manner re* under icetfon 
quiredby that section, shall forfeit to Government tho sum of fifty rupees 8, or exhibit, 
for every day during which such failure continues de^Bection"9 

(fl) *— O^cnces by Railway serianft. 

24 Any station master oi other peison omitting to give notice as re Per omitting 
qnired by Section six shall be pumdicd with fine winch may extend to K‘ve noties 

accident 

fifty rupees 

25 Any railway servant who is m a slato of intoxication whilst For dmVen- 

actually employed upon a railway in the discharge of any duty neMorbrencJi 

or who negligently omits to perform his duly, ° ^ 

or who performs the same in an improper manner 
shall bo punished with a fine which may extend to fifty rupees , 
or if the duty in any of the cases aforesaid bo such that the negligent, 
omission or improper performance thereof would bo likely to endauger tho 
safety of any person trnvclling or boing upon such railway, such servant 
shall be punished with imprisonment for a term which may extend to ono 
year, or with fine, or with both, 

26 If any railway 'crvant m li c <l|,.chargo of 1 is duty endangers tho ForendsnRer 

safety of any porsoii,— ‘nE safety 

(o) by disobeying any genera! rule sanctioned and pubhsbed and 
notified ir tbc manner pre«eribc<l by Section eii,l t or 
/fp) by disobeying any rule or order rot inronsiatent wiih the general 
rules flforesaul, and which such sermi t ima bound by the terms 
of Ins employment to obev, nudof which !i© had notice , or 
(c) hy any rash or negligent act or oini«Mon 
ho shall be punished with imprisonment for u term which may extend 
to three years, or with fine which may extend to five hundred ropees or 
with both 

27 Eiery railway sei vane shall be deemed a “ pubht servant within rT...i..iD^ 
tho meaning of Sections 101, Il>2 lid lot and hfiof the Indian Penal bribe*. 
Code 

In thedefimtionof legal remuneration rontained m the said Section lid, ABseadment 
tho word " Government *' shall tor the ] urposes of tbi* section, bo deemed of FecalCode, 
to include any employer of a railway servant av such Seeti^a Wl, 
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forcompell- oo » “ ~ ■ ' 

“"P'l’ ” “‘‘“"P*’ *» “”P'' “P 
carnappa ^number ofT^aa <»"»»go or compartment contamiDjthe tnaxiBtiiD 
olreailjfall and notifp/ *"oted thereon in accordanfc mth a rnle ua^a 

orfPTlr^ t * '^L ® eight, shall bo punished with fiae which ma; 

extend to one hundred rupees 


{Gj.’^Offencei hy Fersons generally 

f’or not gir „ . 

InRaccount of person required under Section fifteen to gire an account of 
60t,a, org„ PHo quontit, ond dfsmption of anj proptrt, rto Kclecli oiKfmu (• 
«0g fafso give BQch account j i < J h 

accoont. 


J’or taking 
(lADgoraus 
goods on Rail 
Way, or deU 
ranrg «nch 

g>ods without 

DOtice 


or who wilfully gives a falsa account, 

aliall bo punished with fine which may extend to fire rnpeea for ertrj 
maun (ofSSOO tolahs) of such property , and such fine shall be in a'f'f* 
tiou to any charge to which such property may be liable 
30 hoeyer, m contra ronlion of Section Buteen takes ffitbhoscj 
dangerous goods on a railway .ordehrers or tenders any such poodifortha 
purpose of being carried upon ft railway, shall be punished with toe wh eh 
may extend to two hundred rupees 


I. passenger trarelling on a railway without a proper ticket, tf 

ticket or not ® ticket and not allowing or delivering up the same ySw« 

a) on mg or under Section serenteco. shall bo liable to pay the fare o' 

®P in hich he is found trayellinp from the place whence the t» nerf 


ticket 


For evading 
payment of 
fare 


c —-v vv,, u.livsi na can proTO lunt ne nas iraveuw*"* — -• , 

only, in which case ho shall bo liable to pay the fare of the class afore s» 
only from the placo whence he has travelled 
Every auch fare ehaU, on application by a railway servaiit to a iTsS 
trate and on proof of tho passenger s liability, be recoverable ^ 
passenger -is ,{ ,t were o fine, and slmU when recovered, 

Bailwoy Administration t. 

Any person who defrauds, or attempts to defraud snyos^^* 

railway— 

(o) by travelling, or attempting to travel, on any raifw®?' 
having prOTiously paid hie fare, 

(b) by riding or attempting to nde in or on a carnage or by 

of a higher class than that for which he has paid 

(c) by using or attempting to oso a ticket on any day for 

ticket IS not available, j,ij the 

(d) by continuing his yournoy in or upon any carnage * -jg 

placo to which be has paid his fare without previoo 
the faro for the additional distance , , panuerf 

or who, in any other niannor whatever, attempts to evade 
of his fare, 

r or who wilfully alters or defaces his ticket so as to render 
namber, or other matenal portion thereof illegible 

shall be punished with fine which may extend to fifty j njJ 

also be liable to pay the fare (if any) which he ought to a 
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sach faro shall bo recoverable in manner provided by Section thirty one, 
and shall, when recovered be pa <1 to the Railway Administratioi] 

3J Any passenger who gets into or npon or attempts to get into or For entering 
upon, or quits or attempts to quit, any carnage upon any railway while canlsgem 
such carnage ig m motion, shall be pnmshed with hue which may extend “ot'on 
to twenty rupees , 

and any passenger who ndes, or attempts to nde, on the steps or any For ruling on 
other paVt of a carnage npon any railway, except on those parts which rteps 
are intended for the accommodation of passengers, 
shall bo punished with fine which may extend to fifty rupees 

31 Any person who, without the permission of the Itailway Admlnis For rlJmg on 
tration, rides or attempts to rido upon any locomotive engine or tendei ensm® tpn 
upon any railway, or in or upon any vehicle not appropnated to the 
carnage of passengers, 

shall be pnntshed with fine which may extend to one hundred rupees 
Sfi Any peison who without the consent of his fellow passengers, if For smoLin,. 
any, m the same compartment, smokes in or np^n any Railway carriage 
except in a carnage or compartment specially provided for the purpose, 
shall be punished with fine which may extend to twenty rupees 
end any person who peraiits in so smoking (except as aforesaid) after 
being warned by any railway servant to desist may, m addition to incur 
ring the liability above mentioned, be removed by any railway servant 
from any such carriage and from tho premises of the railway, ood wlare 
he has paid his faro and obt'uned a ticket, shall forfeit such faro aud 
ticket 

36 Any person who is la a state of intoxication, or who commits any go, mtosirs 

nuisance or act of indecency in any railway carnago, or npon any pare of tioa nr 
any railway, nnisanci 

or who wilfully and without lawful excuse interferes w ith the comfort 
of any passenger, or extinguishes anj lamp in any ra Iway carnage, 

shall be pouisbcd with fine wbtcU may extend to fifty rupees , and may 
bo removed by any railway servant from any such carriage and also from 
tie premises of tba miliray, and, when ha baa paid his lara aad obtaiaed 
a ticket, shall forfeit suoh faro and ticket 

37 If any carnage, compartment room or place be rcson cd by the e imng 

Railway Administration for the exclusive use of females any male pei son ca r agt* or 
who, without bwful excuse enters such carriage compartment or 

place kooirfwg tba saae te he reserred asaSareaud arreiaaias themn 
after having been informed of its having been so reserved shall bt 
punished with fine which may extend to one hundred rupees, 

and may be removed therefrom, andal*^ from the premises of tae 
railway, by Oby railway forvant, 

and, where he has paid his fare and obtained a ticket, shall f^feit such 
fare and ticket. 

3S Vi hoover wilfully obstructs or impedes any railway servant in the Tot oUtnirt 
discharge of his duty, shall bo punished with fine which raai extend to ‘"Krai war 
one hundred rupees duty 

Any pissengor wilfully entering a camsgo or compartment con 
talmng tho maximum number of passengers which has IxHn deno^fd ready fall 
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ArPENDlS B 


lor reraoTlng 
Bignals or 
lojaring 
carriages, Ac. 


For trespass 
For refusing 
to leave on 
reqbcit 


t'or tatllo 
trespass 
vrithtn rail 
Hny fences 


For ffflfoll; 
dtiriog cattle 
on fented 
railti af i 
bn nnfenced 
rsilnaj. 


fiecovery of 
fines and pay 
meat of com 
pensation 

Amendment 
of Act I of 
1671 Sections 
11 and 26 
For opening 
or not proper 
ly abutting 
gates 


thereon >n nccordaueo vruli n rule made and notified under Section i gtti 
shall ho pnmshcd wiilt fine trhicli may extend to ono handredropcM 
10 Any person who without antbority or reasonable excuse maVtJ 
alters, showu, hide**, removes or extinguishes any signal or hgit npoa UJ 
railway, or upon any engine, ramage wagon or other vehicle npoa> 
railway, 

or who negligently damages any engine, carnage, ^ j 

Vehicle holongmg to a raitwa), or any warclioase bnilding mac a ^ 
or other thing so belonging, , 

or who needlessly interferes with the means cfcommnmca lo p 
in any tram hetween the guard and the engine-driver or 

shall bo pomahed with fine which may extend to onChnn e r’’ 

41 Any person who nnUwfolly enters upon s railtvay shall be 

with Dno which may extend to twenty rupees, and jj., r 

lOg refuses to leave eocli railway on being requite ° 

rail w ay servant or by any other person on bebaU of the Kaim 7 

tration, ho shall be punished with fine, which may exten 

and may bo immediately removed from such railway y « 
bthOr person as aforesaid .. . 

42 The owner or person in charge of any bulls, cows u 

elephants, camel# buffaloes, horses, mares, geldings V 
inulfs, asses, pigs, roms, cnes, sbeep bobs ,1 „tli 

any railway provided with fences suitable for 
animals, shall bo punished with fine which may ex ® Qsdcrftt 

each animal, in addition to any amount that may o® 

Cattle Trespass Act, 1871 ^UTifally “ 

Whenever any such animals are wilfully ana “ , -j,Qyided"'‘^ 
knowingly and unlawfully permitted to be on any 
fences snitable for the exclusion of such animals 
and whenever any such animals aro 

permitted to be, on any railway not so provide ^ . j^^/nlpnrpow 

purpose of lawfully crossing the nilway, or for ^jileDtifiei‘l““ 

the person in charge of such animal*, or if 8 
the owner of the eaid animals, shall , j, to any ^ * 

extend to fifty rupees for each animal in addition » 
may be recovered, under the same Act -onrictisg lf»S 'j'J' 

All fines imposed under thm twenty „ 


All fines imposed under thm twenty 

.^direct be recovered in manner provided ^ 

s..d Cattl. Tre,p.BS Act, 1871 , ."3 c.»J be >P1 
part in compensation for loss or damage p jj « i o 

ibe „prc.B.„„ •■pcbl.c ro.d- .» BcC.on. f 
same Act shall be deemed to include a railway^ gp 


same Act shall be deemed to include a ^ j gect ov f 

may evercise the powers of eeisarc provided uy 
43 "Whoever koov 

tram is approaching TitetoP'*^ 

Administration has , _ -.jgj ' _ pjl 

for the use or accommodation of any per any^®^*^ 

pass, or drives or takes or attempts to rivc 
or other thing across the railway > 
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and whoever at any time, in the absence of a gate keeper, omits to shut 
dnd fasten such gate as soon as he and any vehicle, animal or other thing 
linder his charge have passed through the same, 
shall be punished n ith fine which may extend to fifty rupees 
44 Whenever any minor uiidci twelve years of age unlawfully — 

(а) places or throw*, or attempts to place or throw, upon or across a 

railway any wood, atone or other thing, or 

(б) remotes or displaces, or attempts to remove or displace, any rail, 

sleeper, spike, key or other thing belonging to the permanent 
way of a railway, or 

(e) throws or causes to fall, or attempts to throw or cause to fall 
against, into or upon any engine tender, carnage or other 
vehicle used upon a railway, any wood, stone oroCher thing, 
such minor shall be deemed guilty of an offence, and the convicting 
Magistrate may, in hia discretion direct either that the minor, if a male, 
shall be punished with whipping or that the father or guardian of the 
minor shall, within sneh reasonable time as thcMagistratemay fix, execute 
a bond binding himself, m such penalty as the Magistrate may direct, to 
prevent the minor from repeating ench offence 
1 be amount of such bond, if forfeited, shall bo recoverable as if it were 
a hue 

Any person neglecting or refusing to execute a bond when required 
under this soction so to do, sliall be punished with fine which may extend 
to fifty rupee* 

4o Whoever Wilfully does any act, or wilfully omits to do what he is 
legally hound to do, intending such act or omission to endanger, or 
knowing that ho IS tbereb} likely to endanger the safety of any person 
travelling or being upon any railway, aball bo punished with transporta* 
tiou (or in (he case of a European or American, pensi servitude) fora term 
of not less than seven years, or with imprisonment for a term which ms} 
extend to ten years 

40 Whoever rashly or negligently doos any act, or omits to do what f'or rash or 
ho 13 legally bound to do and such actor omission is likely to endanger ncRligeot act 
the »afety of any person IravcHing or being upon a railway, shall be 
punished with iraprisonmentforalcrm nhich may extend lo ons year, or 
with fine, or w ith both 

47 Eveiy driver or conductor of an omnibus cirnago or other vehicle UUobodieuce 
shalJ, n hile in or upon any station yard orothcr premises forming part of omoibo*, 
a railnaj, obey the reasonable directions of any railway servints **^jUi 1 wb^*** 
authorized m tins behalf, and ciery person offending against this section (erraoti 
shill be puiushcd with fine which may extend lo twenty rupees 
(_D) — Jrr<«f of Ofendert 

43 If anj person commits nay offence pnnidiable undcrthls Act and Armtfcr 
there is reason to hclicve that ho will abscond or his name and adi]rc*s offroc^s pos 
aro unknown mid he refu'cs to give his name and addres*. or there i.i*^hUnnder 
rca«on to behove that the n ime or addre** given hy him is incorrect any offejfdet 
railway *crvaiit or Police Officer or any other person whom such railway wb<w-i name 
servant or Police Officer may c ill to hi* aid may niihout am warrant or ** neknown, 
written authority, arrest and detain Buch offender until he can be takes ** 


obstructing 
hno or throw* 
icg stones at 
tram 


For wilful act 
or omission 
endangering 
persons on 
railway 
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AFraWJlJC B 


Arrest for 
olTencrs 
njftJnsf ccr 
(am BectiODs 


Jfsjjjtrfilej 
Viaviiicf juris 

(lictlOQ 
Nqco of triftl 


bavins of 

peetvcatiom 
ttoder other 
laws 


power of 
Ooverometit 
to i&ake raies 
as to fences 
(rates, and 
b»i* 


before a Magiatrato or giYO soOioienb sccaritj for Ins appearanes befatt 
auoh 3 fagistrftto, or is otlicnriso discharped by due course of laiv 

?frory person coBumttiog otij offeiJCc tnontioncd inScctoBfiejbt 
fire, twenty SI*, thirty six, thirty leten, thirty-eigW forty foBf 
forty f)\e and forty six, may be arrested without any warrant or writ «a 
authontj by any railway serrant or Folico OfBcer, or by anyotherperson 
whom finch servant or officer may call tobtsaid, 

and c\cry person so arrested shall, without onnecessary delav betaben 
before a iVagistmto aothorized to punish him or to commic him for tnab 
(U) —Jufisdieiion 

50 Ho ^fagistrate other that! a Presidency Magistrate and a Ifajistrata 
whose powers are not li-sa than those of a Magistrate of tbs seeood c J 
shall tri any offence ttoder this Act 

Aiij person committing any offence against this Act or the roles ® 
Oftder It, ahail bo liable for sneh ofitnee m any place la ffbwb ba 0*7 * 
found or which the Local Govornrnent may, from time to t me o ' f 
this behalf, as ncll as id any other place m which he might be tne o 
any law for the time being In force .. 

Liery notification under this section shall bo pnbhsbr ..flspi 
official Gazette, and a copy thereof shall olso be crhibiteow so 
0U0O1 place at each of such railway stitions ns the Local Oorern 
direct so that it may be easily seen and read 

(f) —Saniip c/ other Cnmmol lowi ^ 

51 Nollims IQ tWs Act «IialI be deemed to prefect 

being arrested, prosecuted or puiushrd tternleso*^' 

or omission which constitutes an offeaceagamsfctlns Ac of 
ondorjt, 

Provided that no person ehall be punished twice fur 
CHAPTER VI 


MrsCElUNlOtrS ^ 

52 The Gavernor General m Council, or the Local 
the previous sanfition of Iho Governor General i" 
time to time, maho rules requiring— _ p, V>7 

fa) that bouhdajy marks or fences be pi DTid , ^ cobiw'*''® 

any part of thereof and tor roads construe 

therewith , aof 

(6) that gat“S or bars ho erected at place 

Crosses a road OP the level, and . , estes . 

(0 Ibat persons bo emplored to open j 0 / A®"’ 'VS « 

and may by such roles determine 

the purposes of Section forty two, e ^ ^ 

the exclusioo of cattle , 
and direct that any B»‘lway Administration 
ilating any rule mode under thw section s 
n not exceeding fire hnodred rupees for to' 


on or, when such neglect 
anug which it continues. 


violation 
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53 ITie Goyernor General in Coancil may from time to time by noti 
fication m the ‘ Gazette of India declare what GoTernmeut or other an 
thonty shall be deemed to be, for the purposes of tlis Act, the Local 
Government in respect of the whole or any part of a railway 

54 The Governor General in Council may by notification estend this 
Act or any portiop thereof to any tramway worked by steam 


THE FIRST SCHEDULE 

Acts Bepealep 


(See Section 2 ) 


Number and year 

Title 

XVni of 1854 

An Act relating to Pailnnya in India 

An Act to tender penal certain offences committed 
by servants of Railway Companies 

XXXI of 1867 

Mil of 1870 

An Act to applv the provisions of Act No XVIII of 
1854 to Railways bcloogiog to or tvorked by 
Government 

XXV of 1871 

1 

An Act to amend the Railway Act 


THE SECOND SCHEDULE 
(See Section 11) 

(a) Gold or silver coined or oncomed manufactured or niinanufac 
tured 

(5) plated articles , 

(e) cloths and tissue and lace of which gold or sili er forms part 
(d) precious stones jewellery, trinkets 
{«) watches clocks or time pieces of any description 
(/) Government securities , 

(g) Government stamps 

(h) bills of eschango hundis promissoiy notes banknotes orders or 

other securities for payment of money 
(0 maps writings title deeds 

0) paintings engravings lithographs photographs carvings, scolp- 
tnro and other works of art, 

(fc) glass china, marble 

(l) silks in a manufactured or unmanufactured state and whetler 

wrought up or not wrought up with other materials 

(m) shawls 

(n) laco, 

(o) opium , 

(p) ivory ebony sandalwood sandalwood oil 
{g) musical and scientific instruments. 


Power to de 
dare Local 
Go\ eroment 
la respect of 
any railway 

Power to ex 
tend Act to 
steam tram 



228 


APPENDIX B 


ACT No IV OP 1883 

Passed by hie Go\eESOB-GENErii of India in Coucil. 
(/^ersnstl the assent of the Governor-General 
on the IGlh February 1883) 


Short title 
CoQmencc 
Cient 


An Act to amend the Indian Railway Act, 1879 
Whereas it is cxpethcnt to amend tlio Indian Railway Act IS?’ inop 
ner beremaftcrappoaring. It la hereby enacted as follows — 

1 This Act may bo called the Indian Railway Act, 1833 and it sli* 
come into force at once 

New secUoQs 2, For Section fire of the said Act the following sections 
■abstituted namely — 

for Section 6 — . 

of Act IV 
of 1870 
Railway 
when to be 
opened 


5 A The Gorernor General . . 
by name or by virtue of their office, officers to bo lD9p«t>DS 


report 
specting 
officer 


** 5 A Railway, or portion or extension of, or addition to a » 

shall not be opened for the public conreysnee of passengers ^ 
Railway Administration has given to the Governor Geners ^^^^^^ 
notice in writingof the intention of opening the same and on i 
nor General in Council boa by order eanctioned the opentag*’ 
Qorernor* “ 5 A The Governor General in Council may from 
General la by nnme o 
Connell may ^^,3 
appoint 
lospeetiog 

V, 11 not beg^*'' 

Sanction not "SB (1) The sanction referred to m Section five ® ^ jl,, 

to be given until an officer appointed under Section 5 A has after in 
rport by Yn portion, extension or addition as the tl'' 

Governor General in Council that in his opinion fae P 

would not be attended with danger to the public using ‘ ggyerpor 
‘ (2) Notwithstanding anything hereinbefore ooijtaine _^^^ ^jjjj 
General in Council may, la ony particular case or m an ^ geci f® 
of cases, by special order coiiftr on any officer nppoiu * jgjjjionora^'^ 

5 A power to sanction the opening of a railwajiportiooi 
tion, if m the officer s opmion the opening of the samew 
with danger to the public using it therepor*''®'^'’^ 

‘ (3j In such case it shall not be necessary to ma o ^ 
fay sub section (1) , bnt the Governor General m 
cancel the sanction given under sub section ('’)> * 

shall I 0 subject to such conditions as he thinbs either 

" (4) The sanction given under this section may 
subject to such conditions as the Governor Genera 1 
cep appointed under Section 5 A as the case may 
the safetjr of the public or 

‘ (5) When sanction for the opening of any 

Bion of, or addition to, any railway, is giren so jc w t 

Railway Administration fails or n^lects to fu 1 
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conditious, the sanction shall on the failnrc oi neglect forthwith bt deemed 
to be void, and the railway, or portion, or extension, or addition, ns the 
case may be, shall not be n^^ed unless and until sanction is again obtained 
ander this “ection for the opening thereof 


“5 C If, after a railway has been opened as licreinbefoit provided, any 
poition of it IS so altered by the Railway Adraiiiiatration as tocauso dan 
ger to, or affect the safety of, pa‘>sengois cirried thereon, the portion so 
altered shall not be used for the public conveyance of passengcis unless 
and until ‘■auction is obtained in aceoidaneo with the provisions of See 
tion ''"B foi the opening of it 


Waen 
altorationi 
affecting 
safety of 
passeogcr* 
arc made ia 
Railway, 
sanction to bo 
again 

obtainel for 
opening 


" I 1) (1) Til ery ofTicei appointed iiiitlej Section <> A shall foi llm pur- 

pose of the inspection, be deemed to be a public servant within the mean p ulnays 
mg of the Indian I’cnal Code and shat] subject to the loiitiol of the 
Covernor General in ( onneil, have the loliowiug powers namely — 

(a) hemajcutei on aud inspect anj ladwayoi poitioo tlicrcof whicli 
has been opened for the public conveyance of pa«scngcr«, oi 
any rolling stock used tberoon, 

* (&) he may b} uu ordei in vvnting under Ins land ier|Uiro the 
of so'-yant )rht>a 1/ ihwks fittoraii 

before him and examine foi the said purpose and may require 
any a tch servant to ansnei. or fnroish leluins regarding sucli 
inquiries foi (be said put pose aa he ibtoks fit to make 
ic) he may tcquiie and enforce the produition of all books papers 
and dociuiienta lielougiug ti oi in the | Qs eaSion of nnj Rail 
nay Administration which in hia opinion are uecr ssarv for the 
said juirpose 

' (2) Every Ilnilnaj Adioinstmtion ivhoae railway oi lolluig stock is 
beinj inspected under this Act shall afford all rca«onab] inoihn « fni 
making tlio ni“peitioii t< the fiicer making it 

‘{E When iifrci inspectmgni v railway or | oMioii ftmilwn or mi (lorernor 
rolling Stock used thereou nnj officer appointed niidcr ''cction ^ V icports {'ounc^eu 
to the Governor General in Council that in his opinioi t)< u e i ilie rail powered 

way or portion or of any spocihed rolling stock will Ih. nicende I » ith 1 in to close 

gei to the puhfic using it, the Ooremar Geirenf m <A}(ni( if m ij fn order Iksilway 
direct that the inilivay oi portion be clos«l*for tho pubhi. eonveianre of 
passcngeis oi th it tbo rolling stock »■« sjiniiied ‘■hall no longer • o n«e<l 
as the ease may be 

(1) T\ 1 en u railway or portion of a railway Lai been ilu cd ui <ler 
Section '>-E it eball not berc“opencd for thepnblicennvev ii le i f ; issengcrs ^ 

nnles-v nnd until it has been inspected and its opec n c aii<iione<{ in 
accordance with tho proTi-'ioiis of "eiti i 11 

‘ (2) hen tl e Governor Gencril ii < nniil lias dirtt tid aider 
tion E that any l•olln 1 g stork ball not lie used tlierolliiig “lock rl all not 
bciisetl uni s«und until an olbcei ajpoii led under '•cclion -A repirts t! at 
It i« fit for n‘C and tl c (> 0 Ten cr Gcnei I in C« until 'anrtions its r»e 
XW 
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(J) But all lules, declarakous aad appoitilDicnts made, 'iinctioiib and 
dircctioiia given, fotins ni'piured |>on6rB coiiteiicd and notifications 
published uadet any < t tho-e enactmenta, or under tn) einctinenucpcakd 
by any of them, '•hall, so far as they aie consistent with tins Act, he 
deemed to hire been le-pectivelj innde, aj»pio\ed, conferred and 

published undei this Act 

All} enactment m document rcttiTing 1 1 aii\ ot tiiosc etiiicttiiciits 
01 to any enactment ropC'vlc.d by »iiy of them shall, so fai as raaj be, be 
con'-tiued to lefoi to this Act tn to the corresponding por'ion thticol 

o 111 this Act, niiless there i something lepngnaut ju tlio snbjcct or iieiimtious 
context, — 

(1) “ tiamway ” means a tramway contiuctod under the Iinli lu Tiam 
ways Act, 163h, or my special Act lelattng to trimway'- 

(2) “ferry inelnde-' a budge ol boats (lontooiis ii lalts, i swing 
bridge, a flying budge mil a temporary bri Igi, ai d the appro tclics to ind 
landing place® ot, n ferry 

(3J ‘ inland wntci ' mcaii'. im emal rivci, lake <ii n ivigiblo wntci 
m 111 itish India 

(4) “i itlway ' nicjn- i railway n im\ |>oniOM >1 a i iilw ij, loi the 
public eamage of passengers animaU or gi>o«U, ind inclail >• — 

(fll aU land within the fences oi otli< r bo indii) in itlc* iinlit uing tin 
limits of the 1 1 lul ippurtenant to » milwiiy 
(b) all Inioi of nils, aiding oi bi tncl o- norlcid oiei toi the purposes 
ol, 01 in lonnecUon with, i lailwiy 

(o) all stations, olheos waiehonse-'.wbanc* \u rkshop^ mmufictorn. , 
fared plant and niacKiiieiy and other w<rk»i ju'iiiicted f riLc 
purposes of, or lU eunnccTion with i i iiln ly md 
(rf) all feiries, ship', bo its and riliK which aie u-od xi ml md w itci- 
foi the pni pose® ol the tiuHio of n i itlwai mid »>elonR to or ai c 
lined or wuikcd by tlx amfoiiti i Iministcim,^ die riilwuy 
('i) “ railw ly comp iny 'includes uu pcivnis whahei iiicoi poi ited oi 
not, who me owners 1)1 lt'.«iC8 ot a i iilwiu orpntiesto in ngieeincin foi 
wen king arailwai 

(b) “riilway udmini'trutioii >i “ idiniiii iiniton ii th of , f,,i 

way atlministered In itx (lOTiniiDcni oi i \ itirc '•tn,- m nils tin 
Managei of the i nlwiij mid iiiclndes the tio\< ininciit «r the N ,ii\ ‘«i u, 
and, in the c I'e of n i uilw " adniini'tcred h\ i i nlw ly comp ini me in- 
the railway comp iny 

(7) "railway airviint nicni' am jci-uii unployel by a nuln nil 
minMiatioii ui coiuioetion with tlx seiciccof i railwiT 

(8) “Inspector ' me in® an Insp tt ii of | aiIwu a) p< ii tc i nudir thi- 
Act 

(9) “goods ' tiiclud, a III uiiiii ite rhings f \err Vin I 

(10) ‘ rolling «t Ilk ’ includes locimitire enjn t< in n, i,, 

wagons, trucks and tiullii s ol all kinds 

(11) “trinu ’ includes ■ollmgstovk »f exerv U*ci « ii n ,ell m 
ps'-scngei aiiimaU and g Kids 

(12) “‘throngli eiuthc monstmHK which n. <. ttru-d ox, i t f r nnlxxax 
of two or more riilwas udniunstrations 
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APPENDIX P 


Viniomliiicnt 
and dnti<'8 of 
loipcctors 


Powers of 
Inspectors 
XLV of 1860. 


(13) “ rato " mclndcs pin fare, chaigo or other pajmcnt foi thecarruge 
ofnnj pisscnger, animnl or goods 

(H) “tcrminaU' iiiclode* charges m re-pect of atatious ki^ugs, 
Trliarres depute, warcliooeoe, cranes and other similar matters and of 
ftnj semces rendered thereat 

(15) •' p IBS ■’ mtnns uii authontj gi' tn by a nilway admimatratim or 
by an ollicer appoiDlcd bj a railway adininistratiou lu this 
uuthnrieing the iiersoti to avhom it js given to tnirel ass pissengei’®®* 
railway grntuitoiialy , . 

(Ill) “ticket ' lucluiUsttWiigletitktt.aietnni ticket Slid asciou 10 

( 17 ) loaiiml*’ nitaiiM a weight of thice thousand nn ee 
enth tola being a weight of ont hundred and ci^ht^ griins '‘‘’J “ 

(If) ••C'olloLlor’ n.c»i,~ tl.o <I.ief udicpr m ''“'S'"",;' 
ndininisliiition of a district, ami includes iny officer specia 

the Local Govcinmoit to discharge tlie fuiiitions of a o 

Act. 

CHAPTER M 

Inspection of 

1 (1) liic Go\ Cl iioi General 111 CoiniCil 10 lyoppyi^lp® 

or bj Virtue of then olfice, to oe lii-pectors of 

(d) I he duties of an losiicctoi of Eoil'’’a>a shall tliey are li' 

(rt) to msjicct milwaja with a vic« codetermme ai I le 

to bo opcnctl for the public carriago o ^ jjj required 

icpori thereon to the Governor Genera lo “ 

this Act , . „y Milirej 

(b) to make eneb pei lodical oi other luipeetwn gjoer*' 

any lolhng stock used thereon as the 

Council may direct, . , . .he CW»= 

(f) to make luquiry nndei this Act mto ^h 

n railway, a on him by 

(d) to perform such other duties as nra impose 

iiiiyotherenactnientforthetitncheingia ^ ^dtics ifbir^ * 

& An Inspector shall, for the purpose of aayo j^gjecmedl“ ® 

18 required oi ^otboriscd to perform under t ** ' and *“ 1*^^ 

public servant within the meaning of the Indian pojfo 

to the coiitiol of the Govoriior General au Couaci s 
ha\ e the following pow ers, namely — rol!i“K ° 

(o) to eiitei upon and inspect any rvilway 

thereon, j «.i,tresscd 

(b) by an order in writing under ^ before him ° , 

administration, to inquire the atteu retorns 

riiilwoy Buvaut, and to require ausw ^ ^^grri 

mqtiines as he thmks bt to make from 

from the lailway administration, jnfiiTneat 

(c) to require the production of any book or , . _,n,str3t‘P“ ^ 

in the posBcsaionor control of any Rai g^yandi^’ 

a communication between a railway ^ ^toin'P^*" 

Visers) which it appears to him 1° be nec 
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I* A railway administfutiou shall aftoid to the lutpi-ctoi all 1 1. isonable 
facilities foi performnig the dutie-i and eicrci’ing the powers imp isetl and 
conferred upon him by this Act 


CHAPTER 111 

Construction ahd Mainthnasoii of Woitiis 

7 , (1) Sub]ect to the pioTisionsot this Act and, m the case ot iiDinove 

able property not bcloiijjiug to the Railway Administration, to the piovi 
sions of any enactment for the time being infoice tor the acquisition of 
land for public purposes and for compxmes, and, subject also, in the ca«e 
of a railway compxuy to the provisions of any contiact between the coin 
pan} and the Government, a Railway admiiiistiation may foi the put pose 
of constraci.mg a railu uy or the accomooation or other woiks Loniiectcd 
therewith, and uotwithst ludnig anything in any other enactment foi the 
time being in foroe, — 

(a) malre or coustruot lo, npon ucioa . under or over toy lauds ui 
any streets lulls, valleys roads railways or tiaraway , or am 
iivets, canals brooks, streams or olber waters oi any diains 
water pipes gas pipes or tclegniph lines, such tcmpoiary or 
permanent inclined planes niches tannels, culvert', embank 
ments aqueducts, brdgcs loads ways pass igcs, conduits, 
drams, piQM cuttings and fences as tlie Railway Adniiiii'tra 
tioii thinks piopei 

(&) alter the coni so of any nveis, biooks, Mieumsor watereonists 
lor the pwTi o t ol con'lTwciing and maintaining lunntK 
bridges, pjs ages ot othci works over oi uudei them, tud divert 
or alter ns well temporarily U' permantnly the lourac of im 
livers, broi ks, itreams or watcrconrscs or any i oads, streets or 
ways 01 rai o or sink the level thcieef, m order the more con 
venicutly to carry them over or under or by the side of tbe 
railway, as tlic Railvray Adimmatration thinks proper 

(e) mikc drams ui condnits into, through or undei any lands adjoin 
ing the riilway for the pui pose of conveying wntcr from or u 
the railway 

(ri) erect and construct such bouses waichouscs Otliccs and other 
hnildmgsnnd such yards stations w liarves, engines, machineiy 
apparatus and otlipi works nnd conveniences as the Railway 
Administration thinks jvroptr 

(e) alter, repaii or discoatmnc such budding', work' and com emeu 
ces as afoi csaid or any of them, and 'uh'titntc others in their 
stead , and 

(/) do all other octs nccc'sary for nuking, inaiutaimng altering ur 
repairing and n mg (he railway 

(J) Ibe excrci o of the powers confened on a Railway Administra 
tun by sub section (1) shall be abject to the coiiuol of the (lovcrnor 
General m Coumil 

8 V Railw ly Adiniuistratiou may for the purpose of oicrcisin the 
powers tonfcrrcil iii>on it by thi« A« Walter the po'iuoaot any pipe for th“ 


Facilities to 
be afforded 
to Inspectors 


Authority of 
railway ad 
ministrations 
to execute 
all necessary 


Alters ticn ol 
pipes, wires 
sad UralCa. 



Arjr>T>i\ B 


^emporur) 
entry upon 
Uud for 19 
paitius of 
prerenciii^ 
acoidont 


Payment of 
oompen‘’ation 
for damage 
rvnged br 
lawful <jxcr 
ijao ofpowerB 
nnder eectjou 
7, 8 or 9 


X of 1870 


AtconiiiJoda 
tion troiks 


2S4 


supply of ga-', natii oi cotnptcssed mi or tbt pO'^ition of any electric inw 
or of liny drain not being » whio dniu 

i’coviilod thil— 

(n) wbc« the Umlway Admiuutration desires to alter tliejejitieuflf 

auj sach ir)r£r>r<fram it sliall give lei ou-ible uuti sef 

itu intcitiiun todo eo, and of the time I't uhicli it will bejmw 
do E >, lo tfio local iiatbority or compun li inng control oier 
the pipt, vtiti 01 diain, oi , when the pipe, wire oi dram w not 
under tb« control uf i h/cal -ifithority orcompaDy. to tl*‘pei'inD 
niidtr iiiiO-'i. control the pipe, wne of dram is 
(6) It lotnl iiiithority, cnoipiny oi person receiuog notice ^ 
proTiHO hi) may lotid » pcrauii to ••tipeririteml the work an ^ * 

lbiil«a} Admini'rtPtttOii slwll ctccutc the work to the rei on 

nblo h iU^hchflu of the person -o sent and shall make arni^ 
Hionts for rontiHBiiig diirnig tin. e'ccotion o t le *■ 

'DppK I'f gU', Mfttcr, compressed arf. e*" 

tenunce of the draiimgc. os the t isi he 
'» (/) Che (, >M.n)orOcncrt} m f'ouucil may authorise '“f . 

Adminiatiatioii, nieist of mi? slip of other 

appi ehendc-d to fttia cutting eiubanhiuent of other im V ^^n^itarul 
of tla JtaiJwiy tdounistration to . ntcr upon ’ BudMdflsI' 

way for tho p«ppo4r of repaiungor previntlng f esccue 
sneh nwks «' muj ho iKteasary foi tho purpo e 

(J) In (.160 of necessity theRul« ly ‘^|^!“'”''‘‘ivtaineAtb8pT«’'''>“* 
tin, hinds ,iud do the works nfoiesuid without hayngoh ^ 
sanctmo of the (rO\croor*(5enerAl m BCurn'"®'; 

jnthni ecTcnty-two honrsnUcr oath piitiy,iTuikp ni P 
rnntf il m Council, specifying the nature oj the 
, o,k,t, n,„t or ts t» I » "tw, 

on tl,o linilnny itio" ,a„ ng tl* "I*' 

nunc it (ho t.mprnorUciiir.l ill (.omilil II for ili-p.M' 

con.nlc.c tliM the e»er. i-e iitthi. poiici i. net 

HI (1) \ liRilimv AcIiiiinIctiuUoli cliallde 

,„ the e..,e,-e . 1 the |,e«ers coiileuxA k! .«> „«d H »' 

seeuoiu IIIH eODipi luhtJoii ^il ill hi pod loi R X 
eicieiae tliercol „„en»»tieJ. l>“‘ W 

(2) A ™it chill not ho till “J'" “ theColteW W" ^ 

dispute till oiiioiinttlieicotslii.ll ”"“1’'”'“ j,. ,„tl, lb' f"" " , ,1 

mined lU.d ps.d ... .cenrds.ico o H boll. 

Sections 11 tot5,hoth>..olnMve “f f"* ot S"t« » " 

the Xioiid Aennisuioi, Act 1870. sod the „„ , 1 , 

oftliot AetshslUlilili totlisonntdoteomp „deM»“ ,j 

Ij (I) \ Bal^lly Aflmmistiation a 

lolloomd worhs loi the in cninnihiliini o 

»d]o.,uoSther„l»oj.nsn.eH - , „„g-,W.ds' 

nod ,ms.Jgeso<oi. unde, o, bi the Go"™"’'^ 

thereii™? >»■>») m the opnn molt" 
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Conacil, be iiece'^'.iry for the piirpo<.e of making good nny inter* 
luptious caused by the r-ulway to tho ii«oof the lands tlnougb 
which the railna} is made, and 

(/<) all neces^aiy aiches, tunneN, cuheit*-, <irams, wntorcourses or 
nthsi jnssiigC', oiei oi under or by the sides of the inilway, of 
-uch diineusio is as will, in the opinion of the Govniuor Geuoial 
111 Coiinoil 1)0 sudioienfc at all limes to convey ivatei ns fieel.' 
fiom 01 to the lands Ijing new oi ifloctcdhy the lailwny a* betoro 
the makluc of the raihvay, nr a*, itoaily so a^ may be 
(J) Snbieoi to til' uUki provi->ioii& of tins Act the wnik specified in 
clauses (a) and (ft) of ‘•nli '■oriion ( 1 ) vbaH Le m i(l< dm mg or immedi itelj 
aftei the Ii^iag or loimation d the ntilwii oior rhe land'- navor'sed 
thereby and in '■neb manner tt> cause as hitle d image or imonvcTiicnre 
as possible to peisi ns infeitsicd in iht Imd- 1 1 illoctcd by the work* 

(’•) 'ITie foiegoi ig pioM'ioi s of this *. I i n aic snbicct f ' the follow 

mg provisos, nainelj *- 

(o) a EailwKj .Idniiutstiatioo *h»ll noi be r>t(atrej to make «f:j ir 
commodation works in such imaniKt os would prevent ot ob* 
struct the woikingor using of me railwnv.oi to make any nccom 
inodfttioii will ks tvitb lespeci to which th* ownei a ami occupiei ' 
of the 1 inds U u e agrowl i > re< eiv* ond hove l>e»n paid rompou*i 
tioii in i-oiisidi I lUoii ut thiir no) ■e>|iiiiiiig th> works to bo m idei 

(ft) save flv is tJus » haptet (ucvidid.a Ha/Jiraj Idmmi- 

trationslial] ii< t, (.acci t on tho r«.qiii*uioiiol the ('•(ivcriiin Oein 
ml i» ( ouncil I)' (.omj <.iled to definy ihc losi of xminngato 
tintbcror ailditienal 8c<< ntniodam n wok* i ( i),r hm if rln 
ow nil* or oil iipicr* ot ibi land* iiiiri i|i< < ipimu n < t icii je irs 
liorn till dat< on wluchilf mlwn | ii"ii g rt.rou.'h the laml- 
was Inst opened foi nnhiic tiaflic 

(r) whcic a llailway A<lmmt*ti»tioii biv* pioiid d suitable aci mnin 
d itioii foi ‘lie innongofa road or stream, and tho roid m 
sfreotn is at tci winds diverted by ihouit oi ueglci i >t the poi * n 
having th( I oiitrol thcieol, the adniiiu*tiatinn *hall nc t bo 'nni 
pellcd to proiidc other Acconim luion f « the eros*iii!; if i|i 
roidoi streini 


(t) Ihe (lovcruoi (icnei il III C nmcil mat apiiomt a time I )r tin lum 
iiienceincnt ot an> work to 1« esnutod undfii «ni>s,4;-t„n (I), mid it f i 
fointeen day** nevi after tint t>m« ihi Railway Admini'tiotioii ful* to 
cmnmenci the w oik or, havingiommemid i toil* t » pioceid dehguitly t" 
ixecntc It III a sufliPiciil mauiiet, tho Govern ituncral ii ( i mu il mu 
i jeciite It anil locovrr ftnm thnRailnOv \dm<ni«tiaticii lin ro*! im urriil 
by him in tho CMinnoii (heieot 

lianowiieioi cciipiei ot any lamUIUctiJ bv a railwoy ..inulir* rowrrfer 
the works made under the last foretroing *orr i t< In m nffieiert for the o’rDcr, ocoi 
coniniodiniis use of the land oi if the I 'r «l (mvernmeni or a local nutlio ont^o 
nty desires to construct a inibhe road n i ihei w rk acr *« uiid< i or over eaoK sd !■ 
arailwav.hoor If as t]iera*aiiiaT In may at inv timerrqiiiretl e Railwav 
Administraiion to make at hi* i r itsex| <n*« Mub Inn her neu nimcdition 
works ns he or It think* iicee*sirv andaroacretd I 'hy the Railway kilrnin ms'te. 
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istrfition or os in case of difference of opinion, maj be anti onzed bj tin 
GoTcrnor Gcnoml in Council 

Fences, 1<3 1 bo Goremor Genera) m Conncil ma^ rcijnire that within at me 

specified m tlic reqaistlton or within such farther time ashemsj 
appoint ui this b^half,-^ 

(ft) 1jaondftry*niarksor fences be proi ided or renewed bj a BailMJ 
Adniiuiatmtion for n railway or any pirt thereof and for road 
constructed in roiiiicction tlicrcwith, 


Orer and 
niidcr 

brfdgp* 


PemoTal of 
frees danger* 
one to or ob 
structing the 
working of a 
railway 


(fi) nny works in thonitnre of a screen near to or adjoining the side 
of nuj piiblie rood constructed before the xnaiing of a rsd**^ 
be provide 1 or renewed In a Bsdway Adroioistration lorlbe 
pm|>0''C of prcreiitin'' danger to passengers on the roa 
roT«ion of borses or otlier ai imala being frightened by ties g ' 
or noise of the rolling stock moring on the railway 

(c) suitable gntcB, cbains, birs stiles or hand rails be 

renewed byn Railway Administritionat pbce’^l 
crosses a pobbo road on the level . , 

(d) persona l»e employed by a Railway Adn5inistrationtoop«t 

shut «uch gates, chains or bars 
14 (1| Where a Uailwaj Administration 

across a public road on the level, the Governor General m 
any titno if it oppcai •> to him neces'-ary for the pnbl e 
Railway Adcninistrotioo within sneh time as he think ^ 
road either under or over the railway by aeane of a bridge e^* 
convenicot ascents and descents and ether convenient Rpp«^« 
of ciossnig the road on the level, or to execute 
circumstances of ll c case, may appear to the Governor “**“* ^^^ 
to bo best adapted for icmoving oi diminishing the da iger 
the level crossing , . wndibon 

(2) Tlic Governor General in Council may reqaiw * d 

making 1 requisition under subsection (1), that the . ^jjoleoftb* 
any, which mainlams the n vd si sU inulertnke to ' jgija/n* 

cost in the Railway Winmistration of complymg ivi i jhiaksl'*** 

such portion of the cost as the Governor Geneml m oun 

15 (1) In eitbei of the following cases, mniely ^ 

(а) where there is danger that a tree standing 

fall on the railway so as to obstruct traffic 

(б) when a tree obstructs the view of any 

the Railway Administration may with the permission .jjj opinion of 
fell the tree or deal with it in such other manner ns ohstfootior 

the Railway Administration overt the danger or remc 


as the case may be jjj 

(2) Tn ease of emergency the power mentioned ppimi’u”® 
be etercised by a Railway Administmtion without 
Magistrate , cec!!”'’ 


Magistrate 

(3) Wheie a tree felled oi otberwi e dealt with ccc''^'^'^,V 5 
or Bub section t2) wis m existence before the rai waj c 

the signal wns fited any Magistrate may upo” ^ 
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persons interested in the tree, award to those persons such compensation 
as he thinks rea«onahle. 

(4) Such ao award, subject where made In a presidency town by any 
Magistrate other than the Chief Presidency Magistrate, or where made 
el-ewhere by any Magistrate other than the District filagistraio, to ren- 
sion by the Chief Presidency Magistrate, or the District Magistrate, as 
the case may be, shall bn final 

(5) A Civil Court shall not entertain a snit to recover compeii°ation 
for any tree felled or otherwise dealt with under this section. 


CHAPTER IV 
Opening of Railways 

10. (1) A Riilway Administration may, with the previous ^aIlctlOTl of Right to nae 

the Governor Ueiieial III Council, use upon a railway locomnt'vo engmes locomotives 
Or other motive power, and rolling stock to be drawn or propelled tlioreby 

(2) Bat rolling stock shall not be moved upon a nilway hy steam oi 
other motive power until such general rules for the railway n« may be 
doomed to be necessary hare been made, saoctioned and published under 
this Act. 

17. (1) Subject to the provisions of sub section (2), a Bail way Adminis- Noheeof 
tration sliall, one month at least before it intends to open anj railwaj for nnended 
the public carnage of passengers, give to the Governor General in Conne 1 ^ 

notico 111 writing of iis inteiitioo ' 

(2) The Governor General in Connell may m any case, if he Ihinks fit, 
redneo the period of, or dispense ai'li, the notice nientioned m sub -cctinn 

(I). 

18 Aratlwaj shall not be opened for the public esmag* of pis^engors Sanction of 
until the Governor 0<.iieral m Council, or an Invpccior enipoweiid bi the Govern* 
Govcmor-Geiiersl in Council in this btlmlf, ban by order simctioned tho I”*”* 

. tioiipreceilrni 

opening thereof for that purpose , .ih'oopenfng 

of amlnay 

10 (1) The sanctinn of ibe Governor GOiicral in ( oiinul nndi r tUi- lM«t Trocedure m 

foregoing seriinn shall not ho given untd an Inspector ha'*, jift> r in'pec- sanct.oniog 
tloii of the railwaj, reported in writing to the Governor (itncral in *hsoprpii„ 
Councl- 

(rt) that be has made a careful iiiopociiou of the r»i ivaj and rolling 
stock , 

{h) that tbe moving and fixed dimensions prcscrilied by Che ('Overnor 
General in Council hive not heto mfnnged 
(c) that tbo weight of mita, strength of bridges, gcnvnil Btruc’uri.l 
cbnractcr of the works, and the sise of and maiinium grO's 
load upon the axles of any rol>ing*stock are «uch iis have bit a 
prc'cribed bv the GovernovGeneral in Council 
(J) that the railway is sufficiently '•applied with rolling st tk 
(e) that general rules for the working oftheiuilway wlcnot>eiied 
for the public carnage of piastngers have bven iu-»di. •iftnc 
tioned and published under thia At t and 
(/) that in hia opinuiii the rulwnj can be opened f >r tin pnhli 
tarrisge of passengers will 'Ut danger to thi puidic u-ing i 
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APPENDIX D 


Application 
of tljo I ran 
sioDB o( the 
three Inst 
forcRmujf 
sections to 
matnrinl 
alterations of 
railwar 


Fsceptional 

provision 


Power to 
wako rules 
with respect 
to the open 
ing of rail 
ways 


(2) If in tlip opinion of the Inspector the railway cannot be so opeted 
witliont ilinKcr to the pnbhc using it, he shall state that opinion toiictfier 
with tho gioiindti thmfor to the Governor General in Council, and ite 
Governor General in Council may thereupon order the Railway Admuis 
tra'Kin to jiOHtpone thi oponing of the railway 

(">) An niiler under tho last foregoing subsection must set forth tbs 
requirements to lie complied with ns n condition precedent totbeopeuwf 
of the rnilwnj hciiig ^auctioned, and shall direct the postponement of Ih* 
oponing of tlie riulway until those rcqniromenta hive been complied iriih 
nr tho (lONcinor (Icncinl in Council IS otherwise satisfied thattbenlwsj 
can bo opened tritlioiit dinger to the public ti«ing it 

(4) Tho sanction given under this section may boeitherabsoloteof 

subject to such condilioiia as the Governor General in Coanci! thn i 

necesvflry for the safety of the pnbhc . 

(5) When sancti n for the opening of a railway is gireti 
comlitions and the Ilailway Administration fids to fulfil tho'ecoa 
tho Sanction shnll he deemed to be void and the railway s s « 
worked or used until the conditions are fulfilled to the satufec 


Goaeruoi Geiiernl in Council wttotb* 

‘JO. (1) lilt provisions of Sections ^'^gntotid 

opening of a railway shall extend to the opening of the iior s ^ 

in aub «octioii (2) when those works form part of or S'"® 
necled mth, a rulway used for the pubhccarrwceofpai«eng^ 
boon ronstructed nticr the inspection which preeededt « 
tho railway. llnesoft 1 

(2) Ihe norkx rcferied to in snb section {!) jjg lerel 8#d 

way, deviati'ju hues, stations, junctions srd crossing* structof*' 
any aUet itioii or re construction , ]7 iSsnd 111 

charactoi of any work to which the provision* of Sec i 


ipply oral e extended by this section nrarys®'?’'” 

21 Mhen an accident has occurred resulting m a 

Bion of triflic, and cither the ori,;inil Ime and wor s ^ j^sbeeibil 
restored to their ongmal standard, or a temporary ^ jnd 

for the purpose of restoring communication, n)»y 

60 restoied or the tempoiary dnersina pf pa s* 

absence of the Inspector, be opened for tho public enrr ^ 
subject to the following conditions, namely 

(a) that tho railway servant m charge of t le open"? 

reason of the accident ha* certified in ' pornry 
of the restored line and works, oro ^ t" '1'*' ^ ” 

will not in his jpimon be attended ‘ , 

nsiiig the line and works or the ^ j, aud 

(b) that uotico by telegraph of the opening 0 e ^ 

diversion shall be sent, as soon as may e 
pointed for the railway , defio*”^, ^ 

22 Ihe Governor General m Council 
cases m which and m tho*a cases the exten o ^,s[ ens*'^ 
prescribed in Gections 17 to 20 (both inclusive) may 
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23. (1) W hcD, after inspecting my open niln »y used for the public 
carriage of pissengers, or any rolling stocL used thereon, an Inspector js 
of opinion that the use of the railway or of any epecified rolling stock n ill 
be attended with danger to the public using it, bo shall st ito the opinion, 
together with the giounds tiurefor, to the Governor General in Council , 
and the Governor General in Council may tbereiipoo order thot tlie rail- 
way be closed for the pnhlic carnage of passengers, or that the use of the 
rolling stock so specified be discontinued, or that the railway or the 
rolling sto-'k so specified bo used for the public earn vgc of pasatngers on 
such conditions only as the GoTemoi Getieial m Council inny consider 
necessary tor the safety of the public 

(2) An order under sub section (1) must set forth the grounds on 
which It Is founded. 

24 (1) Al hen a railwa3 his been closed uiidei tlielast foiegotng section, 
It sbalL not bo le opened for the public cairiage of passengers until it has 
been inspected, niid its re opening sAnctioiicd, in accordance with the 
prorisiOKS of this Act 

(2) hen the Governoi Goncral m Council Ins onicied under the last 
foregoing section that the use of auy epecihed rolling stock be discoo 
tinued, that lolluig stuck shall not be used until au lu'pector has reported 
that it IS fit foi use and tlio Govcriiot Gcnctal m Council has sanctioned 
its use 

Uw Gvntsal Ctiwuc-A aiapuwl wwder t\t> 

last foiegoiug section any couditious with respect to the use of ony rsil 
wuy or rolliug stock, those conditions ehall In' observed until thoT are 
withdrawn b} the Governor General in Council 
d*) (1) Tlio Guvernor Octtoral in Council iniy, b^ geuciitl or special 
Older, authoiiso the di<chaigo of anj of his fuu« tioiii under i Ins < Lapter 
by au Inspector, und ina^ cancel any «iiiictioii ot order given by an 
Inspector dischaigmg any such fuiictioo. oi ntiacb thereto any condition 
which tlie Governor Qcncrul m Council roighi have imposed if tl e eane 
tion or order I ad been gii eu by himself 

(S) A condition imposed under sub section (1) shall foi all the pm 
poses of this Act I aie the same effect as if it were attai hed to a •‘auction 
Dr order given b} the Goi ernor (icneral in Couik d 


CHAPTER V 

I{Ain\A\ COMMIS'-IONt ANP TPAtHi pA lllllt' 
i?rtjf«rny Cotnmmtcnis 

20 (1) For the purpose’* of this Chapter the Gov ernor Gent ml in ( ui 
cil shall, ns occasion iiiav mlnsopmion rtquin., ap^oiut a oiunu-sioi 
styled a nailwiij Comrai'sion (in this Ait rtferred to n- iht- i n mi' 
Sinners) ntul coti'i-titij of one I an Commi *ioi ernnd iwi I n i on mi' 
sioncrs 

(2) llio CotnmiS'ioi ort »h ill sit at 8U( h times and III sue! | U • ' a' 
tl e Govt rnor (icmral in ( mncil appoii t 

(1) The Uw Coinmi Moner shall 1* such Jod.e of the lIis;! i oort 
ln\ inejiinsdii tion iiiroGrencetoInn |>»an Uriti'h »u) j Tt'ur lent et sic 
of Criminal I’rocedure, l‘-''2, in tin place wl ccclhctomni'si i rr' am m 


Power to 
close an 
opened rail- 
way 


lie D] eiiiug 
of a closed 
railway 


Del gation 
of powers 
under this 
Cbni ter to 
Inspectors 


\-l I'S.* 
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Restriction 

dI 

ti n of 
KailTra^ 
OomtaissiOQ 
to c-asoa 
Bpcdall/ 
referred 
Kefcrenco 
of CiitiOB to 
Rnilway 
Cotainission 


Ooas*ttitti 0 a 
<ff Rrtiltraj' 

C'oinraiaijOQ 
iQ EC9S10U 

■PoircrB of 
Rn Iway 
ComtniBaion 


A-ppeftts from 
orders of 
BaiJyyBj 
CofRtaiS'isoa 


Mo 


as, in tiio case of a Hi*:b Court estaUishei under the 
tona, chapter JOj, tfidChieftTuati^or, la the case of the Chief Court of it® 
Parjab, the Senior Judge or lu the case of the Court of the Becordrrof 
Rangoon, the Of lef Commisaioner of Bunoa laay.on thereqneoioff^* 
Gorernor Otfueftifin Council, assign by writing under his hsnd 

(4) TbeLftj Com^«ssloncr«shaUboaI3p{)lmedbythBGoTerIlo^(5enera^ 
lU Council, anil oneatf^astofthemshan beofexpenencemrailftayfcnsioo^r 
2? Ibe Commi^sfOMera shall take coguizancs of sich cases oaljMs™ 
referred to them bj the Goretnor General m t onnnl 


C8 In any of ffie /bllomng circumstances, namely — 

faj irbcra compliiint IS niacle to tie Governor GenerniW 

snytbiBg done o- any onii8‘-ion made by a rii 

Cratiou ID violxtiou or coutrnveution of any 

CImpter, ^uuvas^^ 

(b\ wlicre any diffcrencs n hicL J8 order the « 

niPiu rc'^nired oraotbonsed to be referred tea 
between rxilway administrations t^rt i< 

tiouB apply to tie Coverncr Generiil m ““ 
referred to the Conimi'8iw'ers> utwrea wf''*/ 

(c) where any oti er difference being ft 
fldministraiions or one to wlitbs 
party, nrise’i and tie partiOi /iqiudiw""'*” 

General jo Council to bare it leferred < ‘ 

the Governor General m Council rosy • 
case to tbo Commissioners for dec\s on of 

29 The three Commissioocrfl shall attend w Cim 

referre 1 to them for decision under thjs UUap e 

mis^ioner shall preside at the hem ing . vc 

30 (J) In hearing any such case the Co niuis i paJ^/riJ s“‘‘ 

powers, w hn-b may be exercised m the bea’ m? ^ ^ 

a Hiub Court „ m ,.»0 

(2) The decision shall if tho Cotnmvssotier 
acoortl-mce with tt e opinion of the majority, an 
e6alt De by ot miiinrtiot. nud nol o.ter.™» j 

H) At th6 baanog tU= Ooa.™.ss>»»™ 
appear before them either by bituself or by any ^unrr’ 

to practu 0 in any High Coort , the ^ 

21 (11 An appeal shall 

upw any question of fict on which t TO t mi an 

(2) Subiect to the ptovisinns of sub section I ^ 
from an order of the ConuBiBSiouers— Reeofdrr ^ 

(al where the Uw bommiisioner wast 

Recorder of Rangoon to the liig ' , 

William IB Bengal *r»i the 

(6) m any other cas^ to the High Con 
sjoner was a member 
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(S) &nch &u appeal must be presented mtlim six moiitbs fiom tlio 
date of the order appealed frora, and aball be heard by n bench of many 
Judges, not being fewer than three, as the High Court may bj rule pre 
scribe 

(J) In the bearmg of the appeal the High Court ehall, subject to the 
other proTi'iions of this Chapterj have all the powers which it has as an 
Appellate Court under the Code of Cml Procedure, and may make anj 
order which the Commissioners could hare made 

S2 Notwithstanding anj appeal to the High Court from au order of 
tl e Commissioners, the order Bball, unless the Commissioners or the 
majority of them see fit to suspend it, continue in operation until it is 
reversed or varied bj- that Court 

S3. (1) The Commissioucrs, in the exercise of their jurisdiction under 
this Chapter, may, from time to time, with the general or special sanction 
of the Ouvernor General in Cuuiioil, cull in one or snore persons of cngi 
neenng or other technical knowledge to act as as<essora 

(fi) There nhall be p-iul to such persons such remuneration as the 
Governor General in Council upon the recommendation of the Commis 
aioners may direct 

31 The Govertioi Geueral iii Council may make rules regulating pro 
cccdings before tlie Cummirsioncrs and enabling the Commisaioners to 
carry into effect the proi isions of this Chapter and prescribing fees to be 
taken m relation to proceedings before the Commissioners 


35 Tlie costs of and incidental to any proceedings before the Commit 
sioriers nr the High C( nrt tinder this Cba| ter shall be in the chseretion of 
the Cammi«sioneri or the High Court, as the case may be, and the paj 
ment of costs awarded by tlio Commissioners may be enforced by the Court 
of n hich iho Law Commissioner was a Judge as if the paj ment had been 
ordered by a decree of a Higli Court 

36 (1) Tile Court of which the Law Commissioner was a Judge mey, 
if It appears on theapplication of eny person who was a party to the pro* 
ceediiigs before tl e CoramKsiomrs or on appeal before thoHiL.h Courr, or 
of tlie representotive of any such person, that an injuaction made under 
this Ch ipter by ll o Commissioners or by a High Court I as not been obey 
ed by the party enjoined, order such party to pay a sum not exceeding 
one tl ousand rupees for every daydonng wl leh the injunction is disobey 
ed after the dnte of the order directing each payment 

(2) 1 he payment of such sura may bo enforced by the Court which 
ma le the order as if th it Court 1 ad given a decree for the same and the 
Cuuit may direct that tl e whole or any part of the sum shall bo paid to 
the person making the application under sub section (1) nr to tl e Govern 
ment 

37 A document pin j orting to bo signed by the Comm"-«ioneri* or ani 
of them, shall be rec* ivcd in evidence wul out j roof of the signature and 
shall, until the contrary is proved be deemed to have boon so »-igned an I 
to have been duly executed or issued by tl • Comtaii-ioners. 


XIV of 1S8Z 
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APPENDIX I 


SabmusKui .8 I lio (Jo'nmi'.aioncn stiall, as soon ns in ly be after tte disposslof 


to tlie e ich cast referred to them, snhmit to the Gorernor Geueial in Coonrili 


nor Oeoeril 

IQ Council of report on the case, and the Gorornor Gemraf in Couni'if iJifl 

ipccial c ui'e the rtjxiit to be published in »iich mniinet ns he thinks fit forttie 
information of fiereons inteiested in the subject inaiter thereof 


reports by 
I{aib»ay Com 
mission 


Dissolution 


39 Except for the purpose of the last foregoing section, * 
Commifl'^on ^o’*”»‘S3ioii shall be deemol to be disaolred at the tlose of thelsstoftlie 
sitting'^ of the Comitiisiiuners for tliedeci'ion oftf uca«esrtferre(f{i)tl«® 
rroTidiil tliai. Dll the application of anj person irho was a psrtj ti t!f 

prnctetliiigs before theCoiiiiaisHioiicr^, oi of the representatneof anjiuc^ 

person, tha Gem i nor Gcncrnl in Council iiiaj, if he thirifc< fit, 

III which the onler passed bj the Commissioners is not open tosppr*^^ 
appoint the Coinmiasiomrs for the purpose of hearing ftnapphc8ti5“ 
roi |Aiv of thtii dteision and of granting the same and re heinngt tw 
if thej think that till taso should bo re heard 

•lO Subject to the foregoing jiroTjsioiis of Ibis thsptn 
Co ^ direction of Her Majesty in Council, nn order of the Coinmnnoorn • 
ston subject f'linll not be (|nestioned in oi restnined hy any out 

to the fore 
BO ogpro 
risimsofthi* 

Chapter 

By of juris 41 . Eiccpt as prorided lu tins Act, no suit shill b) m 
ordinarV ^ fnraijy thing done or any ChuP^ 

Courts in i-liatton in tioIiiidh or contrarention of any provision o ^ , 

rpriflin m nn.- l,p fhft Comim'aioneri Of 


Finality nf 
onlersgf Rail 
way 


certftiG OI of any order made thereunder by the Comim*a\oner4 
matters cog Court 
uuible by 
Biilnsj 
Commission 


Tragic Fac^hUss 


, In III posir* 

ii (1) Every ruilnny ndmiiu-'tration shall ^ ® j jeJ ven"- 


furwariimg 
tratfac 
without 
uureaionable 
delay sod 
without 
partiality 


Doty of r_.. twiimv j iw >ti— 

"" reasonal.lo fanlitre> tur llie Kiel' '"S. ‘J “ 

arrange for of trtfRc upon and from the soverol railways beloHa'^o 
receiviugand -ind for the return of rolling otock niiilus*^ 

(2) k railway administmtioo shall not make partic'’^’'' 

unrcisoi) »b!e preference or idvinlage to or m .,po of ** 

person or railw ly Jilimiustrvtion.orany pariiciiliv « 
any respect whatsoever, or subject any particular per» or 

istration or any pamcuUi descripuoii of 

sonable piejuiltce or di«advantige in any respects ^ , »liic!i f'’”® 

(3) A railway administration having or {ennui®^ 

part of a continuous line of radwaycommuoicatiO'i ® ^ 

or station williin one mile of the tennmus or sta fyr 

a Imini'.lrilion, siwll olfoid all dueand retsona ® * 
a, d fo,w..d,„Kbyo™o£.ucbr..l^»}»»ll«l"‘"f"J|,/,.J 
it <5iicli termin is or station witlioat any d 

my such preFeiooca oradtintige or public u 

said, and so tint no obstmi tion in»y I eo/fercc anl"®^ 

UMiig sncli nilway s as a eoutmiions line of c'nint 
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reasonable nccommodatioii may by means of bOLli railir s be at all times 
afforded to tbe piibbo in that belialf 

(4} Tbe facilities to be afforded under tins rection s! all include llio 
due and reasonable receinnp fornardmg and dotireiing every rmlivay 
odmini^tration at tbe requestor inytther radwaj admiDistrition of 
fbrougb trafllc to and from the railway of nny other raibrnj administra 
tion at through rates 
Provided as follows — 

(a) tbe railway admiiustralioii irqniniig the truibc 1 1 be forwaidcd 
shall give rrritteu notice of the proposed through inle to eich lor 
warding railway adm(iii<<tration, stating loth its amount and its 
apportionment and the route by wliicli the tralTic i propo‘<cd tu 
be forwarded Ihe proposed tbrough rate for onim'ils or goods 
may be per triitk or per mannd , 

(fc) each forwarding railway administratiou shall, within the pre 
scribed period after the rcceij t of tucli notice, by written notice 
inform the radw**) admmistnliou requiring the fraiTic to I e 
forwarded whether it agrees to the rate, si portioinaent and i cute, 
and, if it has any objection whsttlicgmiiidsoftbecbjcctioiiaro 

(c) if at the eipiratiou of tbe prescribed period lu such objection b is 
been seut by any fornanling indujj admmi'^ttatioi) tic rsto 
shall corae into 0 (eni(ion at fl e rapiritu II of (1 it pen d 

(d) if an objection to ih I into np( ortiunment or route has been -eiit 
within the prescribed period, the ttoicmor Oonersl m C’ouicil 
insy, if he thinks fit on the request of nny of the iiulwnj ndiiiin 
istrations, refer the esse to the Comm»«««o lera for then d cision 

(<) if the objeerinn is to the giniiting of the rate or to tfie route the 
CominiS'ioners rbnlJ coosidei aluti tr tf c granting of the rile is 
a dne and ressc nnhle fncil tj in tl e inteirsts of thi j til In aid 
whether, regard being had to the cl^cumstaIlce^ the route | ro 
posed IS n reasonable route and shall ntlou or refiisptle rite 
accordingly or fix aucli other mteasmai seein to the Comnns 
moners to be jii't anil reasonable 

(/) if the I bjcction is niy t» the npi « rli mimu i t of the rnti and il e 
cnee has been r< ferred to the Uorotnissi tiers the lurc 'hall i me 
into operation at the espiratiOii of the } 'escribe 1 | nut I lit tie 
decision of the Commisfriouers to it> ■ nicni >-1 ait ) 

retrospective in the case of any other objeii ion tbe iinti i f 
the rate shall i i sUHpindri] until tl «. ( ummissiui eii ik< ihen 
order in the cii e, 

(j) the CoTurai»sioiier> in aj porti nint, tl e ilrougi i lU -lal ik. 
intoconsider'iticaallthocirt.uinstan esof tl e I ISO i I di j. \ 
special ext ease incnrrctl >» respect of the coi n i > 

teiiancc or i\orkiiigo(theroate,orai > ) rtifi! i iit ■> mllus 
any apecial charges which any riiln II a In II 1 l< It > t ml i 
to malrc in ta»pcct thereof 

(/.) the Coromi'Sioiiers shall not in aiyii u j-el au« lafioi 
adiiiinutrmon to acce|tloair tnihag rat s iLai ti r- n i ac 
rates whicli tbe administration mas firtls. tn <. l» i _ 1 .'xlli be 
charging for like trafilccamed ly a like mode of traua t on ary 
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Ui fJutf fiiv 
fei-enco in 
case nt 
une^uat i-afea 
//?r like 
traSSo or 
sertices 


other Jinr of commaiiieation between t! e game points le sitin’ 
points of depiirture and arriTnl o! the ihrongh ro te 
(t) sabject to the forogoing prorisiona of this buI gectiOD the Con 
ffiMsioncra fhall bare full ixjwer to decide list floj proroti 
through fate is rfue nnd reasonable iiot'vith«lindinj ibit g fcss 
Afsaniit loay be allotted to any forwarding railn-ar aim nstn- 
t(on out of thQ through rate thin the majimum rate whidi lii* 
mi/way administration is entitled to charge endto alien 
apportion the through rate acrordinirl^. 

Of tho prescribed period tucntioitf’d in this s ib 'ection shall I*® * 
month, or such longer period as the Governor General lu Coi-s '' 
nia^ by genera] or special order prescribe 
' (1) henever It 13 si own that a railway flditnn strati™ * 

one trnder or class of traders or tlic traders in snrlor^^ ' 
lower rates for the same or similar sniioals orgod Del's?* 
rates for the same or eimilsr services than it ch^rprs t®^ 
tradefs or claoaea of traders or to the fadefs m snotbrr 
area the bnrden of proving that s'acb 
amount to&n nndueprcference shad be on tbeT4l*®^*‘“ ® 

iJ 

(5) In deciding whether a lower charge does or do«* 
iw undue preferoice, tbo CoicunisaiOiiers just so f-tr ** ' ^ 
reasonable in addition to anyiibcr couMder tioos affect ug . 
taka into consideration whether sorb lower rhirgaia 
purpose of eeeunog m the interests of the public tbetrsSics 


of which it IS roads 


P/ofisioo for irtere a railway admiDistratioa isapirtyto t k 

fociJlties and procuring the tratBc of the railwRT to be earned on any « a 
S t »”,« «y ferry ehip boat or roll trliicb doei not betas 
abipaorb ate worked by the railway adzojoi'trat//’” the prorisio 
are naod forcgcing etctioDs appl coble to 8 raiiwiy shall extend « ^ 

part a'’* PWfP®*®* 

Luway i-adwiy ^ 

Terminals A railway idmiDistrstion wov charge rea3oa''ble term 

Ponfci of The Governor Goaoral in rouncil nie’^ iifTr 

Sailway the Ponitnissionefa for decision any question ordispu ® ^ 
Co^m sBiou rri£? respect to the terminsls charged by a sam tf 1^ 

ifaia^™' Commi'ssioners may thereupon deiidc wl it is aresso 

paid to the railway administration m respect of rtf'*? ’ * ^ 

(2) In deciding the gnestion or ^i®P to ^ 
have regard only to the expenditure rei'»or ably u’" 

accommodation £n respect of wl ich the terminals ® tj# r» 
of the outlay which may have been uctaally in?in”® 

adcQinistrition in pronding that aceommodaUon 


i 
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CHAPTER VI 
WOREINO OP BaILWATS 
General 

47 ( 1 ) Everj-rail^ay company and, mthe caseof arailwaj admirister General rnleB. 

ed by tho Governnient, an officer to be appointed by the Governor 
General in Council in this behalf, shall make general rales consistent 
with this Art f ir the following purposes namely • — 

(a) forregnlatingtliemodemwhich and tbe speed at whiLh rolling 
stock used on the railway is to be moved or propelled , 

(&) for providing for the accommodation and convenience of passen 
gers and regulating the carriage of their Inga ige 

(c) for declaring what shall be deeii ed to be for the purposes of this 

Act, dangerous or offensive goods and for regulating the CJrri 
age of such goods , 

(d) for regulating the conditions on which the railway administration 

will carry passengers suffering from infectious or contagious 
disorders and providing for the disiiifecti m of carnages which 
have been used by such passengers , , 

(«) for regulating the conduct of the railway servants 
(/) for regulating the term* and conduions on whuh the railway 
administration will wirehonae or letain goods at any stalioB 
on behalf of the consignee or owner , and, 

( 9 ) generallyi for regulating the travelling upon, aud tbo use work 
ing and management of the railway 

(2) The rules may provide that any person committing a breach of 
any of them shall be put ished with fine which may exloiid to any sum 
not exceeding fifty rupees, and that in the case of a rule made under 
clause (e) of sub section ( 1 ), the railway servant i>hail forfeit a sum not 
exceeding one month s pij which anm may be deducted by the railway 
administration from lus pay 

(3) A rule made ui dcr tins reciion shall not take effect until it hns 
received the sanetioii of the Governor General in Council and been publish 
ed in tho Gaselta of India 

Provided that where tho rule is in the terms of a rule which has al 
ready been published at kngth in tl e GateUe of Indta, a notification in 
that Gazette referring to tl 0 rule already pobhshed and announcing the 
adoption thereof shall be deemed apublicaiiin of a rule in tl e Ga tile of 
India within the meaning of this snb -cciion 

(4) The Governor General in Council may cancel any rule made 
under thia section, and tho anthonty required by sob «ection ( 1 ) to make 
rules thereunder ninj at any time, with tb® previous sinction of the 
Governcr General in Council re«cind or vary any auch rule 

(“i) Every rule purporting lo have Iwco mad* for any railwav undT iv of is"® 
Sectuin 8 of tl e Indian li iilway Act 187® and appearit g from tbo Ga- tie 
ifindioto be intended to apply to tbs railwai at the comraiiuemeai of 
tins \ct shall notwitl standing any imgulantv in the making or puUi 
citioii of the rule, lie deemed to have been made and to ha\ e lakvn effect 
under this section 
lu 
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(6) l,\cry riilway admitiMtrAtion Bball keep at each gtationonifs 
railimy ft copi of lbs geticrfll rules for the time bein^ iii force under tia 
Section on tfjc rarlna^p, and sball aKoiv any person to inspect it free of 
charge at all roasonablc times. 

Uispoiaf of 48 U here tiro or more mliray ndotinistriitionswbasereilirs^s tires 

coinmoti terrniiiiis ora portioa of the same line of rails mcociBoD orfom 
tailwajfl separate portions of ofte continued linn of railrray corainameaiion sreeot 

rcf,ordiutr able to agree upon atraitgentcnts /orcondnctinf'at snchcoin®onUrm ow 

coiidecd of or at the point of jone^uii betirccii them, their Joint traffic withsifeiyt® 
joiD ra c. pnhJic, tho (joiernor General in Council, upon tl esjphcition of either 
or any of the adminiotrattons, may decide the witters m dispute between 
them, bO far nn those matters nHtc to the safety of the public, a»4U‘'5 ^ 
determine nlietJior thoirholc or what proportion of tie eipcoses stten 
ing On etjeh arrnngtmr/its shall be borne by either or any of tissiois'® 
tmtions roipectircly 

^greeoioiitg 45 Any railnny eom| uiy, iiotbctiiga company for * 

with the 42 and h Victoria Ci ftolci 41,prOTides. way from time to tiB® 
Geoem^m' effect agreements with the Governor Genenil m Cooni 

Conucil for construction of rolling stock, plant or macbinery UBti ea orm*®® 
co«8tra«ico with, raifWays, or for leasing or taking on lease "luy ^ ,„f(, 

rotffuMweV tfachinety or CfpiipniefltB required for use on a rnlw'iyi ov lor 

Banco of rollnig*stock ^ 

Powers of HjO Any railway company, not being a ciwpany fMuhw ^ 

42 and 43 Victoria, Cl apLor 41, prot'jdes may from 
toenw^mto Governor General in Council, and carry into effect, or 
working tion of the Goreruor General in Council, makcwiih 
ttgreementg admitiistratiou, and carry into effect, any agreement wit ^ 

of tlio following parpotca, namely — etsiii"? 

(ft) the working use, wnnsgeiseiit aiid mautt®'*®”®® ® ^^* 1 / if 

(b) theacpply of rolling stock and 

the purposes mentioned m clause (a) au ° 
vontB for the coudm-t of the traJEc o! the v^rf 

(c) the payments to be made and tl o and t;tr 

with respect to such workmg. “i® xnsuaS® 
nanco Qf 

(d) the xutcrchangc accommodation ond conv®} ® 

on coming from or intended for tl c 
contracting parties, and the fivWg tbst 

and appropriution of the lerrnneB ev 

(e) gene, ally, (b. gitmg effent l» •»? “"'J' w “J J 

will. tGspect to «iij ot 11.0 purpose’ 1 ete..^^ B.l«> 

mentioned as the oontractiog partic* wsy ^ 

li agree on ... ifi/e ,,k 

Provided that the agreement shall not altecb ^5 

railway administrations pirties there o ire Irom 

authorised to demand and recene from any 

il all, iiotirjtbsfni du g tl e apieeii ent be entit tf 

the railways of any railway administrations pa .jine 

the same terms and conditions, and on 
would be if tbo agreement h id not heon enterc i 
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51 Any railway company not being a company for which the btatnte 
42 and 43 A’‘ictoria, Cbaptei 41, proridca, m»y from time to time exeicise 
with the sanction of the Governor Oeuecal in Cooncil allot anj of the 
following powei--, n imely — 

(a) it may Lstabhsh for the accommodation of the tndle of its 
lailway, any ferry equipped with michmeri md plant of pood 
quality and adequate in quantity to work the ferry 
(h) it may work for purposes other than the accommodation of the 
traffic of thoiailway any feirj e8taMi«hed by it niidor this 
section 

(c) it may provide and maintiin on any of its bridges roadways for 
foot passengers, cattle, carriages carts or other traffic , 

(<■^5 it may and miintain loadsfbrthe accommod iliuii of traffic 
passing to or from its railway 

(c) It may piovide and maintain any nictiis of transport which may 
be icquircd for the leivinablc convenience of passengers, 
animals or goods earned or to be carried on its rulwny 
(/) it may charge tolls on the traffic using <>ach femes roadways 
roads or means of transport ns it may provide under this sec 
tion, according to tariffs to be arranged from time to time with 
the sanction of the Governor Genera! in Coiiiuil 
52 I very railway administration shall in forms to bi. pi cscribid by 
the Governor General m Council, prepare, half y oaHy or at siicli jiiti iwnla 
ns the Governor General in Coancil may prcscniie, such returns of its 
capital and revenue transactions and of ita traffic asthcGoveriinr fieneral 
m Council may require and shall forward a copy of such returns t > the 
Governor General m Council at such limes as he may direct 
Carnage of jiroj^crly 

53 (1) Pvery railway administration shall determine the maximum 
load for every wagon ortiuck iii its po«sC'*’‘ioi) and shall exhibit the 
words or figuns representing the load so determined in a coiispiciions 
iniiniicr on the outside of every anch wagon or track 

(2) h lory person owning a irapou or track winch passes orcrnrail 
way sh ill Similarly determine and exhibit the raiximnm to id for tie 
wagon or truck 

( i) 'I ho gross woiKht of any such wagon or truck bearing on ihe axles 
when the wagon or truck is loidcdtosach mavimum loail sliall not ex 
coed such limit as in vy bo fixe 1 by the Governor General in Council for 
Iho class of axle under llio wagon or truck 

'4 (1) Subject to the control of the Governor General in Council a 

rulwny ndiniinstmlion may impose comlit ons nitincoii'i tent with tt is 
Act or witli any g< ncral riilo tl crennd r, willi re'peet to t1 e receiving 
tiirwanluig or dilivi ring of am anirwaU or k Kids , 

Tlvo cavKvav admuvvvtration shall keep at each ‘tatiuii on its rail 
way a copy < f the con lilious for ll e tune being m force nn ter snli-seetion 
(1) at the station, an I stnll allow anv | ersOii to inspect it fn‘o of eharge 
at all reasQiiaWe times 

( t) A railway a Immi-tritinn «lia!l notbe Imunl to rarrv anv animal 
Butr ring from anv infectious or coniai,ioii« disord r 
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4,ri>£vcir B 


'“W™ JraaodmaJs bJoro.kU'i 
«1« «J.a oa?r "*'• or otler charge Jea !ra» I 

cViMgea , (he railway adtmni«tratiooinsTdi‘l 4 

- ^ of tlieanifiiftla or good« or if hare Wen reour 

m ip rwiJiTftj, any otfaprs'iimaNorgooda of such person then Wi 
in or ifieroafter coming ineo us possession 

flV ^ O'* SO i<fs fiUre b“0a detained ondersuWecti! 

1 1 le railjray » fnunmration may sell by public auction inthetasec 
pens HiiJe floods at once, and m the case at other goods or of animsb c 
I lei«t fi/teea diys’ notice of the intended auction 

13 e ui une or more of tlie focal newspaper* or, where 
newspiper*, m gu^jj manner as the Goreroo" General in 00011011 maypf* 
acei 0, nufficteiti of euel* animals or go id? to prodoce a stna eqnsUoitt 
charge, and all expenses of «ncb iJet^nrion, notice au3 sate loctaditg. 1® 
tbee«e ofnatmah, ibo expenses of the feeding watering tend^J 
thereof 

( 3 J Out of the piDceeda of the sale the railway adoi'iUtr»l®°“J 
retafnasuo) nquat to tbo ebargo at d the expenses aforesaid rend ref 

the surplus, 1/ aUy, of tbo proceeds and such <>f the sniti«»l 5 *rssod»lif 
noyl as reinuin unsold, to the person entitled thereto 

(■f}T/a (fersaaan wftoiD a demsud for any rate, tencm*! 
ctirge 'Jiiefroca him b is been made f^ils to rennre froralWm*^ 
wiibio a renaoQaUle time any wiiiisats or goods which b%<e Wen ^ 
under 8 lb section (fj, or any auim .Is or go>ds irhieh U>ewa"“^" 

sold after a sate under sub section (2^ the ntlway o 

eell the whole of them and dispose of the pro 'eeds of th® **!*•* 
iD&y be under (he pronsioos of sub section | 3 ) j 

( 5 ) ifotirichstauding anything m the foregoing s'Qh■8ect«o^^*!^^, 
way administration may rrcorer by suit any sneb rate imoisw®'’ 
eftart'O as afore-aid or bainnee thereof 
nnu"m.°a' ''''■m ony ao,„ . 1 , „ j^ods Lara roae JMKfk' 

thtoga an a ^ railway admiiuscratioo for carnage or oti erwise and are not ^ 

railway the Owner or other person appearing to tiie railway admJuUtr# i _ 

entitled thereto, the railway adminiStralion jhail.if 
IS km wo, rauae a nonce to be eerred upon him, w^iowias tio 
the animals or goods a 

(.2) If such owner or person i# aot ki own, or the ,3 it« 

sei red upon him, or he does not comply with the req^***' ^ labjf^* 
notice, the railway adfnmi'ttrution mav, within a 
to the prux isioQS ot any other enactment for the time bem^ jcfthf 
the animals or goods as nearly as may be under the 
foregoing sect! n, rendtringthesorplaa it any, of the pr<K 
£0 any person entitled thereto, » ^^iasof» 

ra^lwaj^l fThere any animals, goods or sale proceeds m 

m'nisiratioss t^rfway admiiiistratioo are claioiEd by two or more p<r« 
to regQiro in* or receipt given for tbs animal^ nr goods jfl not or 

tfe^Tplyot may wiiUiild dehrrry of tUawtasK^ 

goods in cer* until the person entitled in i»s opii ion to rccei*"® ^ sgSiC** 
taio cases mdemnity, to the satisfaction of tbe railway udT3inw£f*w 
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claims of any other person with respect to the animals, goods or sale pro 
ceed« 

5S (1) The owner or person haTmg charge of any goods which are Bequmtions 
brought upon a railway for the purpose of being cirried thereon, and the ^cconritVof 
consignee of any goods which have been earned ona railway shall, on the description 
request of any railway eOrvant appointed m this h'-half by the railway of goods 
administrition delirei to such servant an acconnt m writing signed by 
snch owner or person, or by snob consignee, as the case may be, and 
containing such a description of the giods as may be sufficient to 
determine to the rate n Inch the railway administration is entitled to 
charge in respect thereof 

(2) It such owner, person or consignee refuses or neglects to give such 
an acconnl, and refuses to open the parcel or packnge containing the 
goods in order that their desciiptiou may be ascertained, the railway 
adrainisiration may, (a) in respect of goods which have been bnnight for 
the purpose of being eirried on the raduay, refuse to carry the goods 
unless in resp''Ct thereof a rate is paid not exceeding the highest rate 
which may be in foioe nt the tune on the lailwa^ for any class of goods 
or, (b) m respect of golds which have been coined on the ritilwa), charge 
a rite not exceeding such highest rate 

0) If an account delivered under sub section (1) is matormlly faKc 
with respect to the doscription of any goods to which it purports to 
relate, nud irbtoli hare bieii caniof on the rai(na>, the railway ndmiais- 
tration may chirgoin rc-pect of the c image of the goods a rate not 
exceeding double the highest nto which may be in force at the time on 
the railway for any class of goods 

(4) If any differeueo arises between a railway serrant and the owner 
or person haring charge or the coosignee, of any goods which bare boon 
brought to bo carried or hare been earned on a riilwa}, rcapeeting the 
description of goods of vrliiih an account has been delivered under this 
secuoii the railway xcrvanl raaj decnia and examino the goods 
, (b) If it appcirs from tbo oxaminstion that the description of tho 

goods IS different from that stated iii ao acconnt delivered under snb sec 
tion (I), the person who dclirerid the account, or, if that person la not the 
owner of the goods then that person and (he owner jointly ond sevcmlly, 
sh ill bo Iiublo to pay to tho railway administmtiou the cost of the detcu 
tion and examination of tl e good*, and the railway administration shall 
be exonerated from aft icsponsilnlitj for any fo;>a wfiich may have been 
caused b) tbo detention or cxaminatioD thereof. 

(fi) If it appears that the description of the goods is not different from 
that stated m itii uccoiiiit dclivtrcl under sub section (Ij the rulway 
ndroiiiistration shall pa} tho coot of the detention and exaTnuuitioii, and 
bo rcsponsibl 1 1 1 tho owiiei of the g >ods fur anj such looo as aforesaid 

50 (I) >o 5 croon shall 1 e entitled to take with him or to retjuire a Dane runt t r 

railwii} adrami'tmtion to c irry, anj daugcrotis or ollt-iisive gwds npon a **ff^*^* 
railway 

(2) No pcr'!( n shall take any such goods with him npen a railway 
withoiil gnmn 111 tico » f their ii ituro to the station master or otl er rail 
way sirvunt in chirgecf tho p'aco where be trines the goods , 

^ilwA}, or shall tender or delta er any nueb goods tor carriage aj 
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iTSy II jthout mat Iciii!* their nature on the outside of tlppach^e 

oontmning them or othcitrise ginng notice in writiii^of tlifirMtnreW 
t}ie rufiraj Bormiit to whom ho tenders or delivers tliern 

Anj raifvi ty bcrraiit may refuse to recine such goods for enrn 
age and i\lien ancli goods luic been so received without such uoUrtiiis 
mentioned in snlj section (1) haring to his kiinul'ilge been givM nuj 
rtfiive to carrj them or msy stop their transit. 

(1) If nnj railivftj ‘■eivaat has re vson to behave any such giods to he 
contained in a package with tespest to the tonte its whereof such ®jt« 
nss is mentioned iit sub section (2) has not to Ins knowledge been prra 
he may c lusc the pacIvni,o to be opened for the j iirj ose of a'certs mi'R 
i6srontent<« 

(^) Nothing in tins section shall be construed to derogat® fn’®* 
Indian Fxplosivcs Act, IbS-t, or any rule under (hat Act and 
sub sections {!), (i) and (4-) shall be construed to apP^J 
tendered or delivered for cftinnge bv order or on behalf of tie 
ment or to iin> goods vvhich an ofHcei, soldier, sailor or polic® 
person eniolled ns a roliinteer under the Indian \olB'i(ee''' ^ 
may lake with him upon n rniKvay lu the c nrse of luseopv)®^ 
duty as such mi.jirjt 

CO At overr station at which a railwar ndmmistratwn 
to auj otlici station for the carnage of trafiic other t uCm/w^ ^ 
their lu,<gftge, the railwaj serTsiit appointed *“ * j 5 j!l rev 
quote the i ito nliill, at the request of any peisor I'W'’' 
sonablo times, And without paj meat of any 
documents in winch the rate is nufhorised b> the a 
ministrations concerned riikBy " 

'll (I) Where nnj charge is made bj snd paid W a 
tiation in respect ot the carnage of goods over its pj pn 

traiion shall, on the apjilKatioii of the person >J 
behalf the charge has been paid, render to fj/ 

mg how ninth of the til irge cornea under eici » 


tonunanioa 
t'oa between 
paMeogers 
nod railway 
servants in 
ebarga of 
trains. 


tiamclj — 

(«) the carriage of the goods on the r u wsj , 

(il terminals, 

(f) deroiirrogp, and 

(if) collection, delivery and other expenses ' 

but without pirticolnising the sever vl itei 13 0 

Mch held consists them 

(2) The Application nndei sub section { ' afirfi’* ' 

aade to the riilwny admimstratioawitbin (t.i 

ihe payment of the charge by or on belnil 0 i(fii« iio’i''''’’ 

louiit must be leiideroJ by the adinnnatritiun 'v 


tlie receipt of the application ^ 

Oarriaye of resAV 

62 'l ho Governor Generd in Ooancil may tr*'" ^ y. 

tration to provide and maintain iQ proper on er, n*' 

,t vvhich canies tHiSse«gcrs. Mich of 

tween the pnssei geis and the railway «ervaii * 
the Governor General m Conned has npprov t 
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63. Ever^ railwsij •idmnistrntioii shall fix, nohject to the ippiovul of the 
Goreruor General in Cimncil, the masimam nuinbcr of p isstiigci « which 
roaj be cirried in eicli comp \rt moot of every desciiptiou of carnage, aud 
shall exhibit tiie iiiimber bO fj^ed in a conspicuous manner inside or 
outside each compartment, in I nglish or one or more of tl e aernaculai 
languages jn common use in the territory traversed by the rniluay, or 
both tti Englicli and in one or more of such aemncn^ai languages, as 
the Governor Geneial in Council, after cimniUation with tho railway 
admimatration may determine 

64 (1) Onandaftei the histdny of Januiry, c\ciy iiulway 

administration shall in every train canning pas'.enccrs leseivc for the 
exclusive u«e of females one compartment at least of the lone t mass 
of carnage forming a part of the train 

(2) One such comparttueut so reseivcd eluU, if the tram to luiv 
(or a dist Slice oxceodmg iilty miles, be provided w itli a closet 
•65 Every railway adniini'-tration shall can've to be po'*tcd m a 
conspicuous aid Bcre«’-ible plate at every station on its railwaj, in 
Jiiigh'li and in a vernacular language m common ii'e in the temtory 
where the stition is situate, a copy of the time tables for the time being 
m force on the railway, Mid lists of the fares chargeable for travelling 
from the station wheie tho lists arc po«ted to cveiy pljicfor which 
cird tickets are ordinarily issued to passengers at that station 
66 (1) Ererj per«on ilesirous of travelling on a railway, shall, upon 

paj ment of Ills faro, be supplied with a ticket, «pecifying tho clas*. of 
carnage for which, and the pheo to which, the fire has been pud lud 
tlie amount of the fare 

(2) The matters reriuired by stib section (1) to be specihcd on a 
ticket shall be set forth— 

(a) if tbo class of carnage to be specihcd thereon is tho lowest class, 
thco 111 a vernacular langtiago in comniou u<e in the territory traversed 
Ly the railway, and 

(b) if tho rlaw of citriago to he ao'^j'ccilud isany other than tho 
lowest claati, then in English 

67. (!) Fares shall be deemed to be accepted, and tickets to be 
issued, subject to tlie condition of there being room availahlc in the 
tram for which the tickets arc issued 

(2) A jierson to whom n ticket J as been I'sned nnd 1 ir whom th*re 
IS not room ai ailable 111 tl e tram for which the ticket was issued shall, 
on returning tho ticket nilhni three honis after the do| nrtiire of tho 
tram, be entitled to h u o his inr« at oii« refunded 

1 1) A person for whom there i» not nxm availahlein tl e class of 
(arrmgo for which he has pure! ased a ticket and who >:> obliged to tmel 
in a carriage of a lower class shall be entitled on dclivenng np his ticki t 
ton roluiul of the dilTcrciiCC between the faro j aid ly him vnd tic fire 
I !iy nl U for tho class of earn ige in w! ich he tiavclled 
iS person shill, without the yienDi <iun of a rnlway idvant, 
eiiiei nnv carnage on a railw ly for tl e pur|K> e cf Iravrlhi cj tl <.rim as 
u passenger unless ho hav with him a proj rr iwsx t r ticket 
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»( !.«.» ™a "Ppo.nterf 6 y ihe .dm,„.Bl,.t J „ II,. tj 

or J tL ! ® or ticket ,.33 ..stei 

8^ ‘1'® ejp.mion of lie 

Upturn ftnd ^ « currcDfc, deliver iij. the i ass or ticket to tl' 

season raiiwny servant 

' 70 A return ticket or season ticlcDtsh-ill not he traDsfireblcMdttJT 

e use ony bj the person for wliose journey to and frora tls rti'W 

specified ttereonit n-as issued 

p._ , ^ railway odroiiii-itratnMi may refuse to carrr eicppt ib 

refuse to * conditions prescribed under gectmn 47, suKe !«“ 

c irry peraons ('O ft perboii suffering from wiv infectiois or conlagi^ > 

Buffering disorder 

from in /n . _ _ ^ 

fectmus or '*■' ^ ptraon enffering from such a disorder shall net eulff 
contaBiouB travel upon n. riilway tvilhout the apecnl perroi son of the *tyi« 
disorder master or other railway servant in charge of tl e place wlerehe eot'rt 
upon the radivay 

(o) A lailwnj servant fftviog such permis«ion as is zrent c’ed u 
Bub section (2) niu'<( arrftnge for the scpftrition of the perfon 'nS ^"8 
from the disorder from other perioBS being or tnvflliBj? op^ti t * 
railway 


CHAPTER VII 

Moasnreof JiESPONgiBlLIT? OP RAILWAY ADUlUISTRAtlONS AS CASSt*^-* 

M^potsfbiUty rcspousibilitf of a railwny admiuisliati n ^ 

of n railway destruction or deterioration of animals or toods dcluwta 
ftdmmutra administration to be earned by rulwiy shall aubrek « “y, ^ 
tinier ot ?«’'■»*'»'’«>« of this Act. be that of a bulee under s6«m«» 

Rnimiii and ^t)l of tfic Jiidian Contrict Act, 1872 . 

Roods (2) An -igreemciit purpoiting to limit tbit resynjcib I tj ' 

BO fur fls it purports to effect eucli Iiimtitiou ho void nnlw 't'^^ 


{o) lain Wriirns’ Binned by or on bel alf oi tie person 




delivering to the roilwvy adnnnistration ti e Ju,,.. ••- - j 
(6) 18 otberTTiBein a form approved by the Cover' ec 

Oonncil nmirsJ^ 

IIIofJ8G5. ( 3 ) Nothing in the common I iw of Engtuid or m I' ® » 

186& rcgndingtho reapOQBibility of common ^1',^ a« «l* ‘ 

the cvrriage of aninnla or goods, Bh*ill nffect the repon^i ' 
section defined of a railway edmiuistrition ^hel* ' 

EurtUer pro ”3 (1) Tbe ic»poRsibilUT of a rulway adonni *" j./iJii5*‘ 

t-ection for the lose, destruction or dete«m ‘0«^ ja 

liability of a *1'® ndroimstration to be earned ona rO]’”' 

railway ea ^“7 c^se oiceed, in the case of rfephntit*i or b')r«cs fii® 

DUDigtrellofl a henci or, in tho cTse of cameta or homed cattic fifif ^ t»>f 

ofsnlS^ in the c.se of slieop, go,ta dogs orotber aiumals O-o o 

uulesa the person sending or deluenng t* *’ ‘ of 

caused them to be declared or declared tie" r*!” 

deliverj for carriage by railway, to be respectively »f 
bve hundred, fifty or ten rupees a he id, as the u''*'' 
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(2) Where *uch higher ‘vnliw has been cUeliiea, tlio raihvnj 
admini'tmtion nny cliarge, ni respect of the iDctci«ed ii k ii percentage 
upon the esce^i of the vilue so dccItrLcl o\oi the rLspcctne smn« 
afore® lid. 

(3) Tn ererv proceeding against a railway admiutstrafciun for the ro- 
cnrery of compensation for the loss, destruction or deterior ition of any 
animal the burden of proving th*' value of tho animal and where ihp 
animal has been injiircd. the extent of theiiiinry shall lie upon the pei ®on 
chtming the compensation 

74 A railway nilministiation shall not be resimnsilile foi the loss, dts Fattier pm. 
triictioii or deterioration of an} luggage bolnngnig to or in tbai go of a pas- « ith 

eengcr wnJc®® a nil war 'errant Jiss J»ot») cO tnil -ntii i mcii t then ft/c h^bil'tVof n** 

Tail»a> od. 
miuistratinn 
09 a c irrier 
of luggngc 


7j (1) When BMj article® meiitioi ed in ll e second bchcdiile ore coiu Farther pro- 
tamed in any p irccl or package delivered to s railwo} adinnusti itio.i foi 
cnrnigeb} riilwny, and the value of such arlitles m the pircel or j ack fiVbilny of a* 
ago exceeds one hnndiod rupees, the railway sdimniMration sinll not ho railway ml 
responsible for tho lo®*, destruction oi deterioration of llic pan cl er 
package unless tho poison sending or dcliveiing ibe pirtcl or package to 
the administritioii caused its value and contents to he deilarcd or doclar- e| > cial mlue 
od them at the time of the delucrj of the parcel or packige for carnage 
bj puluay, and, if so leguirod by tbe administration, jiaid or engaged to 
pvy a percentage on the value so dcci irc<l by nay of compensatiiiti for in 
creased ri*k 

(2) hen auy pircel or pickapc of nbieb the laloo bas Iwcn declared 
under suh-scction (1) h i been lo't or de«troyc<l or bas detonorated, tlio 
compcnsiitioii recoaerahlo in respect of such loss, dcstiuetmn oi doteri. 
oration shall not cvccod the aalac so declircd, ami the burden nf proving 
the value so declared to have been tho true value shall notwithstanding 
anything tn (he dcchratinn, lie on the perMin chiming the compcii'-atioii 

(1) A lailway nilministration may make it a condition ofcarryiiiga 
parcel dotlared tn contain any nrliclt mentioned in the'Cinnd s<litdido 
that a railuay ®cra nut antho“ised in tins behalf ba® been « iti-fied I y 
ovnmiiiation or othorwi'o that tbe parcel actually contains tl.e artale 
declind to bo therein, 


7t . In nnv suit against a rnilw»> admnustraticm for comiini'ation for 
loss, d strnction or deterioration of amiiials or g k» K delivered to a riil- 
waj adin I lustration (or carriage bv rnilnay, it s,h ill not be nciC'-arv for 
tho plain till to provi lion the lo « dcstniriion or di tenor itioii w i- caii-ed 


Rn-d*n i f 
I roof IQ k iits 
io reJr-et of 
I'ss of am, 
Bjnlsor pood* 


77 A person shall not I o entitled to a refund • fan overcharge in rf ^o•li;f>ll >ti 
pei t of unimals or goods came Iba a railoav or to Kmjen'atiin for tie tfcUmto 
iosg, destruction or dot< i lomti m of aninials or g wd' delivered to be sc, orVivharpe* 
cirried unless his claim tn the refund or coinpen- ilion ha® been prefer- «nd to com- 
red m writing by him or on his hcbalf to the nilnaa administration within on for 

six months from the date of delivers of the aminal' or co 1» for eamige 
by piilwaj. 

1C7 
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EY^nerntion 78 XotwithstiiMljog anything m the foregoing provi^iona of th s 
8j'nu™bilit7 ndmini^tr’ition shall not be responsible forth* I s' 

HI a co«o of notion or deterioration of any goods with respect to t!ie tie cr pties 
goo Is falsely of winch an account materially false has been delivered nndersub-s'Vi "n 
desinbeil (I) of Bcclioii £8 if the loss, destruction or detcriorat on u n anj^T 
bi ought about by the false account , nor in any cj«efor auan omt 
It g the value of the goods if such valae were calciihieJ in sccordi f 
witli the de«cnption continued in the filse acconi t 


Settlement 71 Where an officer, soldiei or follower, while being or trarellm®** 
*^tionTor such on duty upon ft railwny belonging to and worked bj tbeTiOwr 

jnriea to loses hia life or receives any personal injury in such cinDnistarK' 

officers, that if he iicie not nn officer, •■oldier or follower beingor triTeIIir‘’>s'J^ 
aoMiorsnnd on duty upon the railway compensation would bepsyH® 

duty °° XIII of 18u5 or to him, as the case may be the form ondanunnlo 
the compon«ifttion to bo made in respect of the loss of hshfe orbiii 
shnll, where there is any provision in this behalf in the nnhturj re 
lation« to which be was immediately before his deith or t‘ '' 
determined m actoidaneo with tlio«e regulation* «nd lototler^^f 


„ 60 ITotwitbstanding anything in any agreement pinporbab o 

for injury to* lability of a railway ndrainistnition with re«pett to irsffif ^ 
thiough the railway of another ndroinistratioD, a suit foi compel 'ntw' jjuion 
hooked <3r personal injury to a passenger, or for l<''s *’ 

^ or detenontiOQ of ftinmnls or goods where the pos eager 
animals or goods were booked through over the ritlwaj* o 
lailway ftdministrations, maybe brought either “K®'" ^ purelii eJ 
ndmimstration from which the passenger obtained fnsP''* ' u-jfieroB 
Ins ticket, or to winch the animals or St>ods veie delivere^^^^ 
aignor thereof, a* the case may be or against the rai way 
on whose railway the loss, injury, destruction or deterioni ^ 

Limitationof 81 (1) Where a railway admmistratiou uuder coiitri^^^^^ 

liability of mala or goods by any inland water procares the same to e , j. (file 
sel w Inch is not a railw aj as defined in this Act the *^^7 ^ ^ pf 

in respect of railway adraim'tration for the lo*s. destruction or 
traffic oil aniniiils or g ods dnnng their carnage in the vesse e 
int mil waters j ^^gsel were «utli a lailway 
by Vessel not 
being part 

of railway. .eiijitr 

Limitation of 82 (1) When a railway administrnliou contracts to ^ ^ i d 

liability of nnimnh or goods partly by lailway and partly /or a 'J ' 

mmSti^u eroptiugtho railway admui.etmt.on Jroni go .b «1 > 

m respect of life, personal injury or loss of or damage to aii'm f o I ^ - 

ncoideiits nt happen during tho carnage by sea from the act 


n I * 


enemies fire accidoit« fmm michmery, hollers ni nviirt c 
every other dangois nnd aicidents of tl c *ea« ^ ««cl I* 

whatever nature and kindsoLver si all without 
ed to be part of the contract, and, sid ject to tl at _ „hiP<f' 


, . rh'P" 

idministration shall, iirespeettve of the notioraldj ^ ^ pf [if^ 

ship used for the carriage by sea, bo responsible ur 
sonal injury or lo«s of or damage to animals or go*^ 
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durni£' tbe cirri ige by sea, to Ihe extent to which it would be re‘»pon''ible 
under the ilcrchmt Shipping Act, 185 1, and the Merchant Shipping Act 
Amcndmcrit Act, lfcb2, if the ship weic registered under the lormei ot 
those Acts and the lailwaj iidministratioii were owner of the ship, and 
not to aiij greitcr extent 

(2) Ibe burden of proring that any snch los® injury or damage as is 
mentioned in sub siitiun (1) hipptned daring thccarnago bj sea shall he 
on the nilivaj adrainistratioi 


17 A 18 
\ ict , c 10 
2j A 204 
Vict , 0 03 


CHAPTER VIII 

Accidekts 

83 ben any of tbe folloumg accidents occurs m tbe course of work Kepnrt ef 
uig a raihvaj, iiamelj — lailnayac* 

iiileiiis 

(o) any accident attended with ioss ot humau lite, or with grievous 

hurt as dehned in the Indian Penal Code, oi witli serious injury jgg^ 

to property , 

(b) any collision between trams ot winch one is a trim carrying 
pis^engera , 

(cj the deniiltnent ot any tram iiuying ptssengers oi of any pirt of 
such a traiu , 

(({; anr accident of a dcscripuou usually attcoded uitli loss of human 
life or with such grievous hurt asaforcsiidorwiih serious injury 
to property , 

(«} any accident ofaiiy otlioi dtsciipiiun winch the Oovoi nor Uenei il 
. in Council may notify m this behalt in the Cazetto uf India, 

tho railway adminisiritiou woiking tbeiailniy aod, il tin. iiccident 
happens to a tram belonging to any other riil« »y adniini'iration, the 
other railuay admini'tration also sball. without unnece^saiy delay, seud 
notice of the accident to the Local Oovcrumciit and to the Inspector 
appointed foi the Iliilway , and tbe station mister, nearest to the place a 
which the aicidcnt occurred oi where there is u sutioi iinisui the 
railway servant in charge of tiiu section of the railway on winch the 
accident oiiuircd shill, without unceces-ary diliy, give notice il thi^ 
accident to tlie Magistr ite of llic di'lnct ui winch the acctdcni oct uned 
and to tlie oHicei in charge of the Police -tation within the local liiuii- cl 
which It occuried, or to such othei Magistrate and police oihcci as the 
(Jovcrnor-Goiicral m Council appoints in this beh ilf 
81 The liovcrnor-tiencral m touneil miy nnke ruk'. consi'ti u wuh j» 
this Act anil any other enactment fin the time being m force, lor al ur wake rules 
any ot the following purpose*, namely — reemJttig 

(it) for pre<cnbing the forms of the notices meiaiuccd m ilu la^i ajd'n”airies 
foregoing sectiou, and ihi pii tunlars i f tl o accidcni whnl, tho't into «cci- 
notnes arc to contain dents 

(b) for prc'Cribmg the cli®* of ucridciiis of which notice is n !,(. 

'CiU by telegraph iinnieiliatily after tl e accident ha- occurred , 

(c) for prescribing the duties of riilway seiiaut', police officers 
lu'pcctors and Magi-trates on the occurrence of an accident. 
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APPENDIX B, 


Submission 
of return of 
aiciGcnts, 


Provision for 
compalsorj' 
medical 
examm-moii* 
of 1 erson lO 
jQrod m laij 
waj accident 


Penalty for 
dofault iu 
oouiplianco 
wiili 

tion under 
eoctton IS 
Peualtj for 
contravention 
of section 10, 
lb, 10 20, 21 
or 24 


Peralt' for 
not having 
certain doru* 
mente Vejil 
or exhibited 
at Btatioi s 
under section 
47, £4 or Oi 
Penalty for 
not makii g 
rules as re* 
qnired by 
section 47 

Penalty for 
fnifure to 
comply "ith 
decision 
under gee* 
tion 48 
Penalty for 
delay m sub* 
mittlag re* 
turn# uoder 
section 5J 
or bS 


So Fvory mltrtj admintstmtton thall sent to the Go'erDorGenenl 
m Cornell a return of acndcnls oceiirmig upon its railwnr wletbr 
attended i\ith pei sonal injury or not, m such form and manner and stsjdi 
tfitervids of time %s the Goternor Oeneral in Council directs 
8G \\ heneyer ony person injured by an accident on a railiraj chini 
compensation on accoant of the injuty, any Comb or person han s hj 
laiv or coii'cnt ( f ptrlie'* autlioi ity to dtterinine the claim mil cider t ai 
the person injured be eiftmined by some duly qualified me 
priclitioiiei n lined tn the order and not bring a witness on eitiio s e 
ardmn make sutli Onlcr with respect to the costs of th ei3mm3i''’ti5S 
It ot he thiiika fit 


CHAPTER |X 

1*JJIIALT1E3 AND OffENCES, 

J''orjeUuTes hy HaiUiay Covifanies ^ 

87. If ft r'ttlwny company faila to comply tnth any p/ {«# 

under section lo it aball forfeit to the Gorernaent iyp,,ert 
liiindrcd rupees for the default and a further sna of / ^ 
day after the tirst duriug mLicIi the default coDimacs 

bS If a railway comptiiy moves any rolling gubscUW* 

steam or other raotivo jiovver iii coiilravrotioii o sec lo » Mctnfl 1° 
(2), or opens or u^e3 any railway o« work m coiit^TCo i jji 

BcctiOD 19, section 20 or 8ccUOii21, {o tii» 

rolling stock in contrAveiitiOD of aection J4. it ?ha tie 

ment the sum of two hundred rupees for every 
motive power, railway, work or rolling stock is use 
any of those sections sioosofs^"® 

go If a railway company fails tocomplj^with ^,,1, jc P^i-^ 

47, iub section (b), section .i4, bub-section {-hor ^.^ouofo '1‘ 

' to the books or other documents to bo kept open 
cuously posted at st itions on its railway, it sha o j^fault coat i" 
the sum of hfty iiipees for every diy dunng which the 

,1 . 1 ,^ ptovuicai lilt 

90 If a railway comjiany f mIs to comply wi ^ 

47 with respect to the making of genera ri , ffhe 

Government the sum of fifty rupees for eve y 
default contmues comply 

01 If o railiTij compfflj retuaes oi 4> « j,!, g 

Sion of the Governor General m Council U fore^T*'®^ 

to the (jovernmetit the. sum of two hum lei r 
which the refusal or neglect coniiiio«5 ,^1 

92 If arailway company Jails j * 

52 or section So with lespect to for d* • 

forfeit to the Government the sum of « Z-irlMoth day 
which the default continues after the 
pioacribed for the submission of the retarn 
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*13. If a railway company contravenes the provt«ions of section 53 or 
sectioii 63, with respect to the maTimum load to be carried in any wagon 
or truck, or the maximum number of passengers to be earned in any com- 
p irtment, or the exhibition of such load on the wagon or truck or of such 
number in or on the compartment, or fciioniaglj snftersany person owning 
a wngon or truck passing over its lailnay to contravene tbe provisions of 
the former of tlioao sOluous, it shall iurtut to the Ooveinment the sum of 
twenty rupees for cTcrj day during which cither section is contravened 
9f If a railway company foils to comply with any requisition of the 
Govenior-Geoeial in Council tinder stction OJ for tbe pioMsion and 
maintenance in proper order, lu any tiain woi ked by it, w Inch carries 
passengers, of such cfCcicnt means ot cmiuniumcation as the Governor 
General m Council has approved, it aball turfcit to the Govcinment the 
sum of twenty rupees fui each tram rnu m disregard ot the rc'iuibitiou. 


bo. If a railway compiny tails to comply uilb the reiiuircmcntsof see- 
Hun with respect tu tlic reservation of compaitmenis fui tem ilos or tbe 
pruusiou ot closets tlicicui, it shall foileit to ibc Ouvtriiincnt the mini ot 
twenty rupees foi every tram m lespect ol which the def lult utruis 


Penalty for 
ne,j ect of 
provisions of 
seitiou 53 
or Ol with 
respect to 
carrying 
capacity of 
rolling-stock. 


Penalty foi 
failure to 
cotDply with 
requisition 
under sec- 
tion 62 fur 
tnaintenacce 
of means of 
communica- 
tion between 
passengers 
and railway 
servants 

Penalty for 
failure to 
icserve (oni- 
partments for 
Kmales under 
section 64 


lib If a lailw ay company omits to give such notice ot an accident as is Penalty fur 
required by «oeiioii md tho rules ior the time being id lone under ““ittiug to 
section 81, It shall forfeit to tbe Ouvtrnmcnl the -uni of one hundred ^itjcesof 
rupees for every day during which the omission continues accidents re- 

quired by 
eectton 63 
and under 
section 64 


0~, (1) When a i ulw ly company his Ihiotigh ant let < i omis-nm loi HecotLiy of 
felled any suiu tu the (lOtciumcni oiuici the lurc,,uing pioi i-ions ot this pccalticc 
Chapter, tbe sum slnill be tccoveiabk liy suit in the District Louri ) niiDg 
yuri'diction in the iiluce where the oil or omission or vny part thereof 
occurred 

(J) The suit iiiu't be institntid with the prcviou- sanction uf the 
Gorci nor Qencial in (. oiiiicil, and tin pluintifT tbcrciu sliall be tin bccritary 
of btnto fir India in Louucil 


( >) 1 he Got cruor General in Council may lemit tho w hole or anv p irt 
ol any sum foi fLiiid by a rail" oy com|riny to iht. Government ut dci the 
fonguiiig proMsuns . I this Chapter 

O'- Nothing 111 tliosc proTi'icns si nil be constiutd l<> pu lade tie 
Govtiiimcuv from i«'i itmg my othir imwl. ut proitc hng msiiaii ol, 
or in nddilion to, 'uch a 'uit us is mtiiiioi>«.d in tht list {ingoing secticn, 
lot tho purpO'O < f coiiiiiclluig ii riilwav iiiiij ai y to dis..h irgt iiiiy ubli.-a 
tion imposed 11)100 it by ihi' Act 


tliernstiTe 



ebarsetor ef 

afforded by 
tbe forepciicc 
pn)Tijc.ns tf 

this Cbspter. 



258 




(yfencKs by RaiUcay fStn/Juli 

/''' ’'■“'’‘■''"'y 'r'»Bt»W<l„tj-u,nlocomply„ill ller™ 

IiJ action 60 OJns^figciiU} or iriUollj i tu complj tkeiei i k It ■UII 

be puj IT ftna wfticfj may extend to twenty ru^^e 
Drunkeune*> JOO If a nilwiy sen mtxs ma vtate of intoxication ile ondutr Lc 
ihaU fio putiisfitd xrtth fino triiich niav estend co fiftrrnpi:*-< or wlprct t 
i/nprnpei perfoimanccof tUedutjri^oald be likely tocndai ^er tl esaW f 
ptf'OH titiTcIhng oi- being U|>oiiarnilwey,wit!iimpMsuiimcu for»t f’’* 
ul/tcfi inny extend to one year, orxrjth fine, or with 1 otli 
hndttDcenng 101 If a railway servant, when on dut\,cndin 2 cra the eafet/uf 8i r p^r 
thosafet/of son— 

^ fft) by /Iisoboyiiigaiiy ,pef>eril rule made, saoctioiieJ pablt'bcd*”^ 

notified under tins Act, or 

(b) by disobeying mn mleui order winch is not inconsistent » tb 4 y 
such genervi rule anJ wbieii ‘uch servant was booud bjiheier®* 
of Ilia employment to obey, and of nl icit he had notice or 
(0 by any mah or iiegligcut act or oioibsnni, 
be shall be pimisbed with impti«oiimeut for a terra which may 
two y ear’', or with fine winch may extend to hre hundred rupee* orwi 
both 

lOd Jfniailway xei r nit compth or attempts to compel 

passenger to enter a couipulnieiii whuh oUrvdy contnns the d»i 
nutnbot of passengers esbibited tbtreiu or theieor uuder lectmn t'l. 
sliall be piimshed with hue Wbuh itay extend to twt-uty riip«s 
«....=a.wi lo 10 1 If 1 station ina ter or v rnilwity “eivaut in el irgo of »» 

^eonocice j-ailwiJ otuits togitc such iioiiceof an acci lent as isreq^'ted 

o accident ^jjg ruW for the time bei«o in loice onder section 6 * ' 

p utiislit'd With fine whi< h lO »y exttu i to fifty rupees 
l04 If a railwat 'errant uunecessarili— 

(rt) allows any rolling stock to st tud across aplace w wrv 
ciosses a, public lOvd on the level or 
(h) keeps a lord cros'iiig closed against the public 
he hhiH be punished with hno which inij ,„aur 

lOo If any muni ijhich is rejuin-dby thi’ ket 
cuUr to the knowledge of any person who sig ‘3 >* r 
punished wUh fiao which m»y extend to fare hunJrei r pc 
pnsonmtnt which way extend to oneyeir, or with jo 

Other O/ences nacoc^^'"'' 

Gmng false lOb If a person requested under section ' 

accoouc ot respect to aur goods flfives an acco lut which i- mv » i 

he la not the owner of the goods, the o« ce. sha l ^nc i 

fane which way extend to ten rupees for every maun 
of the goods, and the fane shvU be in addition to ft 'J 

to which the goods way be liable . „i,, witfiJ'®* 

107 If incontrarentionofsectionfiOapersoi t , 

-J -^.Urcf or lenAm'iC ' 


Compelling 
pvsseag^rj 
to eater cur 
rnges at 
mly foil 


Omissiin to 


Obstructiug 
level cross 
Jogs 


False icturai 


Unlawfolly 


bringing gerous oi offensive goods apon i railway, « 


railway loss, injury or damage which may bo ca J 
having been bq brought upon tbo railway 
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108 If a pioseiiper, itlinut roasonsble and sufficient cause, makes vise Keedlesslr 
of or interferes v\itli '1113 means provided >>3 aiailuay administration for 


communication between pisscnqcis and tbo rnilwi> sen ants in cliarRo of of c" 
a train, lie shall bo puiii-Lcd with fane whiLli ma} citeiid ti fift3 rupees cniion n 


Roiokin„» 


Dcfinog 
I allic 

llOtlK * 


10*^. (1) It a pa"!inpi.i 1 avinp cnteicd a uimpirliiKiit wliicli i*- rc'-erv Lntering 
ed by a iailw03 admnii'ti'itioii foi ibt u eofjiotl ei p i>-sct get, 01 winch 
alread3 contains the niniiinuni niimbci of (n«‘eni er« exhibited (herein or 
thereon under section b ‘ refuses to leave it when icquned to do so h} any <ii reelstiag 
railway servant, he •-hali tu punished wiih fine which may cslcnd to twen- ‘“trj mtj a 
ty rupees "norfilT"* 

( 2 ) If a passenger resists the lawful ciitij of nnott er passenger into a 
compartment not reseivcd b} ibe loilwav adr iiiisiiatun fir the 11st 
of the passenger resist ms or nolabeadj c< nt iiinng ilie inavnuiini tiinn'ici 
ol passengers esliihttcd tbuein 01 theiton iiudei sietnu 1 > 1 e s) ill be 
punished with fine w Inch miy extend to twenty iiipce » 

110 ( 1 ) If a person wnbout the conseiil of his fellow pas-f iisets, 'f ni 
in the same compirtrocnt srooXf' inniv '•unp.inwent fm/it aiompiir 
ment specially provided foi the purpose lieslnllh) | un ‘I tel witli line 
wliith may extend to twenty mpies 

( 2 ) If any person persists 1 «o smok 1 g nficr bemg «inmd liy any 
railway servant tode'ist, he ronv, m addmon ron <iini> cilic Ini ilitv men 
tioned m subsection (1) be lemoved bv any inilway «civ int fioin tlie 
carnage in which he is trvrellmg 

111 , If a person, without nuthoi it) in his behalf, pulls down or wiHnl 
1y injures any board or doctiment 'et up or po-ted by ord r 'f i rail wav 
aiiminntration onarailwav 01 n v i<lling stock ui <lli( titesd iltns 
any of the letters 01 figinesup 11 am *ucb boaid ordoc mut t leshiUho 
punished with fine winch nil} ntcnd to liftv ri>icc« 

112 It a person, with intent to definud a nil wav odmiuisiiat'on - 
(ii) enters in contravention of section iS uuv catnip o 1 a lailwav r 
(6) uses or attempts rouse 1 single p^ss nr aingle ti<ke' «hii h h is il , 

ready been used on u pi cv ions jjuiiiey ei . in 1 1 « < s nj u letnin wui o 
ticket a hall ilien < I wliicli has itreulv I e< i ' u ' I ' 

ho shall be puuislicd witli fine will! h miT ivteii 1 to 01 < h iiind nijifis ” 
in adiUiion to the amount ot ihe 'luglc fare for niiv di t »ik whicl In. niav 
1 ave traTcIleil 

113 ( 1 ) If a passenger travels in a Ira it without h iviii. n j r p r p isg 

or a proper ticieC wifAhim or, Aeifrgrn or AaTriipnfiphren'fro n 11 Trani 
f Ills or ref es to present for cvaminatioii or to deliver up lus pigs < r 
ticket imiiK dial! I3 on rerpiisitn u Itcinj; made then for uniier m ctioii ' * c rti j 
he si ill bo Inble to pay, on the demand « f inv railway «er\ ai t ni n i d 11 »< 1 
bv tlicnilwiv niiiinni'iratioii in II Is 1 .hill, ihcexcc's < I at -I htr.icaii ' 

111 this seeiimi mentioned in addition to the orvlinarr u _ • tare f r ihe ' 

di'tiiice wliich Ik his t ivcllrd I wbn« there is it i t bt » t th, 

St itioii fromwhnh he 'tut d t tdin i» sin_ f.iefi ti tl- 'till > 
fiom winch the trim origii ill' latt ' t if ih i k ( ' f 1 a • ? . r 
ti-avelliiig in the ti am li ivo l> e 1 aannt .iimil ti.iasarn^ 
the tram I In ordm tr\ sniute lai< fr 11 1 | latt w I « la il 1 11 k is «rr, 
examined or 111 ca«( of t' 1 ir h iv u r i eei . \ iij .-sf t r* 1 s » 

list examincel. 


Framlulentlt 
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117. (1) If n person SMfFenni' from an infections or contagious dis Beiufr or 
order enters or travels upon n riilway m contravention of section 71, sub aufforiDg 
section (2), he andanj person havingcl argeof him upon the railway when Pewn to 
he so ent ercd or travelled thereon, shall 1 e pnm-bed with fine w Inch may 
extend to twenty rupees, m addition to the forfeiture of nny fare which infectious oi 
either of them may have paid and of any piss or ticket whicli eibhei of ^o^faeioae 
them may have obtained or purchased, nudmayle removed from the ^ 
railway by any railway servant 

(2) If any such railway servant as is referred to m Section "1 sub 
section (2), knowing that a person is suffering fiom an\ mfectiona or 
contagions disorder, wilfully permits the person to travel upon a railway 
withunt arranging for his separation from other pis'-enscrs he sh ill be 
pum«hed with fine which may extend to one hundred rupees 

118 (I) If a pa«senger enters or leaves, or attempts to enter nr leave, Entering 

any carnage while the tram is in motion or elsewhere than at the side ot v^rruge m 
the carriage adjoining the platform or other place appointed liy the rail ^herwiso*^ 
way administrition for passengers to enter or leave the cainage or opens naprnperiy 
the side door of any carriage wb'le tlie tram is m motion he shall be travUiog on 
paui«hed with fine which may extend to twenty rupees “'’"‘“•T’ 

(2) If a pas'enger, after being warned by a railway sen ant to desist, 
persists in travelling on the roof steps or footboard of any carnage or on 
an engine, or m any other part of a train not intended for the use of pas 
sengers, he shall be punished with fine which may extend to fifty rupees 
and may be removed from the rail'vay by any railway eervmt 

119 If a male person, knowing a carnage, compartment room oi other Entering 
place to be reserved by s railway administration for the exclnsive iiio of larnageor 
females, enters the place without lawfol excuse or I avmg entered it re other place 
mams therein after hating been desired by any railnay servant ro leave 

It, he shall be punished with fine which may estend toone liundpeilrup»es, 
in addition to the forfeiture of any fare which he mar 1 ave paid and ot 
any pa«s or ticket which he may have obtained or purchased and may he 
removed from the railway by any railway servant 

120 If a person in any railway carnage or upon any part of a railway Dronkeoneas 

(а) 18 in a state of mCoxication, or or r nrsaoce 

(б) commits any nuisance or act of indecency, or uses obscene ©r 
abusive language, or 

(e) wilfully and without lawfnl excuse interferes with the comfort of 
any passenger or extinguishes any lamp, 

he shall be punished with fine which may extend to fifty rupees m nddi 
tion to the forfeiture of any fare which he may have paid and of any pass 
or ticket which he may have obtained or purchased, and may be removtd 
from tbe railway by any railway servant 

121 If a person wilfully obstructs or impedes any railway servant m Obutroctng 
the discharge of his duty, he shall be punished with fine which mas 

extend to one hundred rupees. duty 

122 (1) If a person unlawfully enters upon a radway. he shall be Treveaw 

punished with fine which may extend to tvrenty rupees and refosat to 

(2) If a person *0 entering refuses to leave the railway on being desut from 
requestedtodosoby any railway sorvnot orbyanv other per'on on behalf ‘f^’f*** 
of the railway administration, he shall be punished with fine which taiy 
168 
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APTBNDIX B 


D>subo<lievce 
of omnibus 
drivers to 
directiOBS of 
railwaj ser 
rants 


extend to fift} rupees, and may bo removed from tlie railway by sncb ser- 
vant 0 ^ other person 

12J If a drner or conductor of a tramcar, omnibus, carnage or other 
vehicle ivliile upon the premises of a railway disobeys the reasonable 
diiections of my railway servant oi Police officer, he shall be ponishel 
with fine which may extend to twenty rupees 


Opening or 121 In either of the following cases, namely ■ — 

(a) if a person knowing or having reason to beliere that an engine or 
Agates tram le approaching along a railway, opens any gate set upon 

eitliei side of the railway across n road, or passes or attempts to 
pass, or dri\os or takes, or attempts to drive or take, an} animal, 


vehicle or othe~ thing across the railway 
(b) if, m the absence of a gatekeeper, a person omits to shut and fas 
ten such a gate os aforesaid as soon is he nnd any animal vehicle 
or other thing uodoi his t-hargo have passed tbroagh the gate, 
the person shall 1 e pnmahed with fine which may extend to fifty rupees 
Cattle tros- 120 (1) The owner or person m charge of anj cattle straying on a ml 

pass ,vny piovidod with fences snitahic for the exclusion of cattle shall be 
puniehod with fine which may extend to five rupees for each head of 
cuttle, in addition to any amount which may have been recovered or may 
1 of 1871. he recoverable under the Cattle trespass Act 1871 

(2) If any cattle arc wdfullj driven, or knowingly permitted to he 
on ODj railway otheiwise than for the pm pose of lawfully crossing the 
riitlway or for any other lawful purpose the person m charge of the 
cattle or, nt the option of the railway administration, the owner of the 
cattle shall he punished with fine which may extend to ten rupee* f®*" 

each head of cattle, m addition to nnj amount which may hate been 

recovered oi may be recoverable under the Cattle trespass Act 1871 
(1) Any fine imposed under this section may, if the Court bo directc 
he recovered in manner provided l»y Baction So of the Cattle*trc«pas* 
Act, 1871 

(4) The expression "public road in Sections 11 and 2 tioftbctalt e 
trespass Act, 1871, nliallbo deemed to inclnde a rnilwa), 
servant may exercise the powers conferred on officers of police by i c 
rocr of those sections 

{£>) Tlie word ' cattle’ has the same tnoaiiing lu tin* section ns in 

Cittlo trespasg Act, 1871 
12o If a person unlawfully— 

(o) puts or throws upon or across any mil" nj nuy woo<l s one 
other matter oi thing, or other 

(6) takes up, removes, loosens or displaces niif r»d sWper oi 

matter or thing belonging to any rnilwaj , or luncry 

(e) turns, moves unlocks or diierts any pniiits or other tnac u 
belonging to any railway, OI 

((?) makes or “how* oi hides or removes, niiv sigunl or hg ' "I 
near to my milway, or , tbrr ad " 

(e) does or causes to li»donOf»r nltompta to do any 
thing m lelation to any railway, 


SlalicJoiisty 
wrecking or 
attempting to 
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with intent, or with knowledj’o that he is likely, to endanger the safety of 
any person traiellnig or IfOnig upon the nilwny, he shall be punished 
with tnn^purtation for life or with impri oomLnt foi » Uim nhich may 
extend to ten yeir-. 

127 If a person unU« fullj throws or cnoses to fall oi strike at, against, 
into or upon any rolling stock foimnig part of a tram iny wood, stone or 
other matter or thing with intent, or with knowledge that lie is likel} to 
endanger the safety of any person being m or upon ^uch rolling stock or 
in or upon any other rolling stock forming pat t of the same train, he shall 
be punisbed with tran^^poit itioii for life or with iin| nsonmtnt for a term 
which ros} extend to ten year* 

12^ If a person by any unlawful act or by any n ilfiil omi'-sion or iieg 
Icct, endangers oi cau-es to he endangered the safety of ni y person 
travelling or being upon any railway, or obstructs or ciiises to be oh 
structed or attempts to obstruct any rolling stock upon any railwaj , he 
shall be puni«hcd with imprisonment for a term which maj extend to two 
years 

129 If a person rashly or negligently does any act, or omits to do 
what ho u legally bound to do and the act or omission is likely to en 
danger the safety of anj person travelling or being upon n riilwo}, he 
shall I e punished with imprisonment foi a teim winch may extend to one 
year, or with fine, or with both 

130 (1) If ft minor nndertbe ago of twelve years is with respect to 
any railway guilty of any of the acta or omissions mentioned nr referred 
to in any of the four last foregoing sections, he ahnil be deemed, notwith 
standing anything in section S2 or «eetiou 83 of the Indian Pen il Code to 
hare committed nn offence and the Couit convicting him may, if it thinks 
fit direct that the minor, if ft male, ehall be punished with whipping or 
may require the father or guardian of the minor to execute, within such 
time as the Court may fix, a bond binding himself, in suih penalty as the 
Court directs, to prevent the minor from being again guilty of any of 
those acts or omissions 

(2) The amount of the bond, if forfeited ehall be recoverable by the 
Court ns if it were a fine imposed by itself 

(3) If a fall er or guvidian fiila to execute a bond tinder aub section 
0) within the lime fixed by the Court, he shall he punished with fine 
which may extend to fifty rupees 

Procedure 

131 (1) If a person commits my offence mentioned in Section 100, 101, 
1*9, 120, 121, 120 12", 128 or 120 or in Section ISO, sub section (1), lie may 
be arrested withiiit warrant or other written authority by any railway 
«erv int or polii e oHicer, or by any other persons whom surli servant or 
oDlcer may call to Ins aid 

(2) A person so arrested shall, with the least possible delai, be taken 
before ft Magistrate having authority to try him or commit him for trial 

132 (1) If ft person commits liny offence under this Act other than Qu 
ofTcnce mentioned in the last foiegjing section or fails or refuses to pay 
any excess chaigo or otl er sum dcmandeil under *5ection 111, and there is 
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leason to believe be will abscond, or his name end address are un 
known, and be refnses on demaud to give his name and address or there 
18 reason to believe that the rame or address given bj him is incorrect 
aiij railway senat t or police officer, or any other person whom sticb rail 
way servant or police officer may call to bis aid, may without warrant or 
other vrritten authority, at rest him 

(2) The person arresttd shall bo released on bis giving bail, or, ilbia 
true name and address are ascertaiced, oa his executing a bond wiiliout 
suretic", for bis appearance before a magistrate when required 

(3) If the person cannot give bail and hts true name and address are 
not a‘»cer<aiued, he shall with the leist possible delay b<* taken before the 
neiresL Magistrate having jonsdictioo 

X of 1?82 provisions of Chapters XXXIX and XLH of the Code of Cri 

mmal Procedure 1882, shall, so fir as may be apply to bail given and 
boi ds eiecnted aader rhi« section 

Majiistvstp* 133 No Hagistnte other than a Presidency Magistrate or tlan a 
havinc j wis Magistnto wlio«e powers are not Jess than tbo^e of a llag'sttat* 

^ Act^^ second class shall tiy any offence under this Act 
Place of trial P®'’son committing nnj offence against this Act or »ny 

rule thereunder shnll be |r able for sorb offence in any place in w! icb hs 
may bo or which the Local Government may notify in this behsThn* ’^"1 
as ID ftnv other place in which be might be tried under any l»vf for the 
rime boiog in force 

(2) Every notidcation under enb «ection (1) shall be published Vi the 
local official Gazette, and a copy tbeieof shall be exhibited for the lo 
mat on of the pubhc in some conspicuous place at each of sQch rs' 
stations as the Local Government may direct 


CHAPTER X 

SorpLEiienTAL Pi{OMSIo^3. 

135, Notwith'tandiug anything to the contrary in aui 
in any agreement or award based on any enactment the following rn e 
shall regulate thel»vyof taves m respect of rnlwiijs and from rai 
wdw inistrations in aid of the funds of local authorities name T *“ 

(1) A railway administration shall not be liable to pay aoJ 

of the funds of any local antbonty niilo'is tl e Governor Geuer® i® '^strs 

has b> noiificatiou in tbo official Gasetlc, declared the railway a iu'° 

tiou to be liable to p ly tho lax under 

(2) Ubile a notification of the Goreraor GcceTaV in jj ^ 

cUii-e (i) of this section 18 111 force, the railway admmwim 

liable to pay to tl e local anthonty either thr tax meiilione i® 
call u or, m lieu thereof such sum, if any, as an officer 
behnU by the Governor General in Council in»y, basing reg® 
cir ninstaiices of the case, from time to time, determine to e 
reasonable revoke 

(.31 Ihe Got emor General in Conned rofty at anytime 
varj a Dotificati n under claBse (G of tl IS sccHoB .npwiyf*'^ 

(4) Nothing in this Bcction is to be construed a» * autheril/ 
wa} administration from cntcnxig into a contract with any 
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acihoniies 



ACT IS Of 1890 


265 


for the «npplyof watei oi light m for tliesc-iTengingof lailn-xy piernises 
or for auv other «er\ ice which the locil authority mrj be rencleiing oi be 
prepared to render within anv pait of the local aiea undei it's contiol 
(5) ‘ Local authority m tins -ection means a local authoiity as de 
fined m the General Chu cs Alt 1887 xiid includes aiij autlioi itj legally I of 188? 
entitled to or entrusted with the control oi management of anj tiind for 
the maintenance of watchmen or for the con eivaucj ot a rivei 

130 (1) "None of the rolling slock machmeiy plant tools fittings 
material' or effects used or proa t let! ha a railwaa administration for the 
purpo e of the triffic on its railw it ot ot its stations or workshops shall 
be bable to lietiken in execution of any detreeor order of any Coiiit 
onthout the preTioii' a.inction ot the GoTemm Geneial in Council 

(2) hotbinc ill sub section (1) is to be construed as affecting the 
authority of am (.ourt to attach the emiing' of a i iilway m execution of 
a decree or order 

157 (') Eieirrailwta ei a ant shall be deemed to be a pnl lie seraanl 

for the purposes of Clnptei I\ of the Indnn Penal Code 

(2) In the dehuitmii cf legal remunentioo m Section Ibl of that 
Code tl e word GoTeniraeit hill for the imrpo es of sub section (1) 
be deemed to include am emplnei ofaraihxay seiaant ts such 
(d) A railwar en int hall not — 

( I) purcha e or bid tor either m person m by agent in hi& own name 
or in that i ! another or lointly or m shares anth others tiny pro 
perta put up to auction under Section O'j oi Section CO or 
(b) in contraa eiitioii of any direction oftheinilway administration 
in this behalf engige in trade 

(4) liotwithetanding anything in ScctionSl of the Indian Penal Code, 
a railw-ay servant shall not be deemed to be a public servant foi any of the 
puipo«es of that ( ode except those mentioned m sub section (1) 

1 is If a railway sen ant is di«cl nrged or suspended from bis office or Prooednrofor 
dies absconds or absents him elf and he or his artfe or widow or any of “ammarj 
his family or reiresentatiaes lefuses or neglects after notice in writing for rai]'way^nd° 
tl at purpose todeliaerup to the railway administration or to a person mmiBtration 
apjiointed by the railway adiniinstiation in this befialf any station dwel property 
ling Louse office oi other 1 uiiding with its appurtenances or any books gfy* 

papers or other matters belonging to the railway admmistratioii and in rant 
the possession or custody of «'ich railway servant at the occurrence of any 
such event as afore aid any Mag trate of the first class may, on appli 
cation made by or on behalf of the railway administration order any 
j ohee officer with proper assistance to enter upon the building and re 
move any jierson fouiiil therein iiid take po es ion thereof or to take 
poscpssioii ot tl e 1 onk j ipei'orothei mitters and to deliver the time 
to the railway i Imini'tratuni oi a yierson aj pointed l>\ the railw ly admi 
ni'tration m tl at lie* alf 

131 Any notice determin ition direction leipiisition ap])omtment ex Mode of 
pressum of opinion a] jirov il or 'Wiction to 1 e given or Mginfied on the nifyiog 
part of the Governor Genenl in Council for am of the purpo cs of or in commnuioa 
rehtionto this Act or any of the powers or provisions therein contained thcGoremor 
xl ill be sufficient and binding if HI writing signed l,y aSecretiry Deputr Gtneral m 
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« hflf'' nntice 
5^ In 

pn»t 


^’rrt^ imon* 
vUlv T*sj«*cv 


Tif'l(*t7Htmn nf 
jv>wf*r» « f 

Ot'rr'rn^ >vi 

roiimil 


StcrPtin. T’ndc r»^'‘rr« t in nr iiit S^cntun to tlir G<i\priim»’tit of 
7 min or li\ nn\ nthrr nPiror or w riant iintiifu f^ofl to lut on i>p}mif of fho 
<iO\oi nor Gciionl in rnonoi! m rtH.|Kvt nf the itmrtpr^ to "litil tliP'inir 
tnn\ rol itc onrl tlir nnxdtini Ofiirpil in Coititrj) ■<)) tH not in iirt n’o i'p 
i'oiiml 111 rospof I of nm of tlir lunttfr^ uforo^ ml iitilos' I'l ■‘rnin writinc 
''icrin il 111 tn mill p nforr^ «m 1 


uo A III iiiiripi 01 otficr <1ih nniriit rt ijinroil or niitiiriri'^c il In tl i Ait 
to tro 'oiNpiI on ft raifi ni nilmitti-triitinn mils U srpinl in tlior^^pof a 
riiiip i\ mimifmti p il !»\ tin* Gniprnrnoiit nr u Niitin St iti? on tiir Sfum 
Ri I luirl in tiiorji-i of nrmluaj Mclininf*tnrrin)\ iirnlmn coinj».iTii otitli* 
Atrmt in Imlin nf tin rnln i wnniunv — 

(ft) i'l iklivi nits till tinticf or oflu r iloiiiimnt to tiir Arjnupr or 
Aomt or 

O') h\ lr>n\ me It III )ip oflrn or 

(r) li\ iunMirilinC It III f*n«t in ii {irrfintl Icttor inllrf'-i it to tli' 
^^■ln(le^ r or As* nt «»t ^ll^ officr nml rrsi'toroil im'VrTurt o^ 
tlir Inrti III To-i Office Act |S'(* 

141 Am iintior or other iWmnciit rcijniml or Htitlmi priH'i tin Act 
to Ik '•crii '1 on um jh r'oii In n mita n inlmini»frinoii inai lie •r>nwt— 
in) hi <h hi? Tills h to the jw r>of> or 

(i } 1 i tc i\ me It ftl the ll•<nlll or I i'll Vnon n jil ip» nf ithnilc of tl'O P" ^ 


(c) In fririinrilins n hi iHwt m n limp ml letter inlilrc^*ctl to the pep 
unii III hi-* ii'ual op hi t laioaii place etf .ilmil' m'l n ewlcTpil >ii' 
ih’r r 'ft ni of the Jn/fiift 7'o^t Oilier* \ci 
1 12 V> III p ft imtieo oi otiu r iloeiiinciu i« m rietl In l'0'"t it rhuH l» 
il *1010(1 tn lime l»eii leiml ni the tunenhiii the h ttcr mill >■ 
aciiilil he fh In < red ID thonrdmiri eonr^e iif pewt find m ppi'inc '’fh 
»( ri Id U '•Il vll he '■nfiien ui to pHne thnl the |i tier rnlit iilnnff tlie t"' 
nr other doc mm lit wh* jm jicrli iiddre-'ied and reCi'‘teP' d 

n't (U \ inle iilidi r ''eetinn 22 Section Pt nr ^ee'inii ft f>r ihi cun 
eelliruin re»ei'''*ion or intntmunf « rule iinilcr «ni nf tl'o^* '"’*'1''’'’^’' 
iiiuhr Sietinn 17, Mih Horlion <4) -hull iwl tiAerfrcit imtil it I*- 
jnihh-lird HI tin G»/< lie of Indi i 

(2) here imi mil imidi iind* r lhl^ Art i.r tin niiiei It m ^ ‘ 
'*inn nr luriutnm of mii riieh rid i- r»'cjMirc<l I i thi- Art to h I'" ' 
in the Gji?< tte I f Iiidi I it -h >11 Im-ide- lieins «n |llll•Il•<h'''l ' 

liofifinl to |irr-oii- nlhefed tliirili m -neh iiiiinner n- 
GiiKT-d in C iiTifil hj s< iiend or -jieri d nrilr r ilinc!*- 

( ’) 'llic fniii 1 nor fii ni n»l m Conned nm riiiednr mri 
mini 1 i him iiml r ihi- Art 

lit (1) III. fi.ii.ni r f.in r,l It. I oMcwil mm 1 1 notih'''" 

Gi/itti Ilf Tl h» Hie-i ile.<hir<Ii nr'Uihjei.t m nni.h loii' «' 
f.iiM riiiiii lit 1 Hhiiiii of tlir jwii i r- or fnm f i "i" n* lli' Go'CinoP 
Mil. r il I- Alt Hiih r.Hj¥«i toHiii riiih'-m i.mJ mm 
Il lifiiii il.iliri nil It I oe*»l Goi I rnitii nt "I. *11 * i 

r r« i-i < f p .e» r- or fiinetinU' 'O e ii fern <1 !•' d •• 
till T. iriil (.oi. I tun III in rt ••(¥< t nf il < niil.Mii 
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(2) Tlie pr(t\i«ioii' of Sectum 139 with rc'|>eit to puKeetliu^', of the 
Governor Ooiier tl in Council shiH <o.fir is the\ can 1*e mule ipphcihle, 
apply to proceedings of a Ixicil Govemtnent eTcrcis'Pj; the powers or 
discharging the functions of the Goyernor Geneiil in Council in pur 
Buance of a notificition under snb section (1) 

145 (1) The innmger of a railway administered he the Government or Itepieeentv 

a Native State, and the Agent in India of a railway administered by a Jlan- 

railway companj, may, bv instrument in writing, authorise any lailway ^Kec^ta of 
servant or other person to net for or represent him in any proceeding be ]ta<1nays in 
fere any Civil, Criminal or other Court Courts 

(2) A person authorized by a Manager or \gent to conduct prosecu X of 1882 
tions on behalf of a railway adimmstmtion shall uotw ithst mding any 
thing in Section 4'^j of the Code of Criminal Procedure be entitled 

to condnet such pros»-cn tions without the permi-sion ot the Alagistinte 

14'J The Governor General m Council may, by notification in the Power to 
Gazette of India e\tend this Act or any portion thereof to my trimway ”oTteam* 
worked by steam or other mechanical power tramways 


147 The Governor General in Council may by a like notihovtion, 
exempt any railway from any of the provisions of this Act 

143 (1) For tbe purposes of Section 0. cl lasts (5), (0) nnd l7}<anil 

Sections 4 to 19 (both inclusive), 17 to 52 (both mclnsivc) 50, 7‘>, 83 to 92 
(both inclusive), Ofi. 9? 100, 101,103 104,107, 111. 122. 121 to 132 

(both inclusive), 131 to 138 (both incln«iv6), 110,141, 141, 145, and 147, 
the word “railway,” whether it occurs alone or as a prefix to another* 
word, has reference to a railway or portion of a railway under construe* 
tion and a railway or portion of a railway not need for the public 
carnage of passengers, ammahor goods as well as to a railway falling 
within the definition of that word in Section 3, clause (4) 


Matters siijk 
plemeotal to 
the deSsi* 
tiosi of 
'railway ” 
and ” railway 
servant" 


(2) For the purposes of Sections 5, 21, 83, 100, 101, 103, 104, 121, 

122, 125 and 137, sub sections (I), (2) »nd (4), nnd Section 138, tho 
expression "railway servant ” includes a perron employed upon a roil way 
in connection with the service thereof by a person fulhlling a contract 
with the railway administration 

149 In sections 191 and 195 of the Indian Penal Code, for the words Amendmtut 

“ by this Code or the law of England " the words “ by the law of Bnti«h of the Indun 
India or England ” shall be substituted Penal Code 

150 bor tint portion of the preamble to the Sindh Pi&lnn Railway ^ 

Act, 1887, which begins with the words “ ro far as it applies ” and ends the femdli* 
with the words " in its entiiety," the words " should apply in its eiitiiety Piahm Bail, 
to that part of tbe Sindh Pisiim *ection of the North estern Railway 

which lies beyond the Proi luce of Sindh ' shall be substituted 
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XX o! 186 '> 


THE FIRST SCHEDULE 
Bnactmevts RiprALpD 


(See Section I ) 


Number and 
yaw 

Title 

1 Extent of repeal 

Acts of the Gotemor General 

iti Counetl 

111 otms 

Carrieis Act, 18(15 

Sect on 7 (so far a? it re 
Jfttes to railirajs) and 
Section 10 

IV of 1879 

Indian Railnaj A< t 1879 

The whole 

IVof 188J 

Indian Railway Act, 1883 

llie whole 

M of I880 

Indian Tramwft} 8 Act 18bd 

bcction 49 

A \ of 188S 1 

Upper Burma Laws Act, IS86 

So much nv relates Jo 
Acts I\ of 1879811a IV 
of 1883 

Jeh of th 

e lAentenanUGoxctnor of Bengal in Counetl 

11 of 1832 

Bengal Embankment Act 1882 

Section 16 andiiueciion 
17 the proTi'O to tw 
fir»t fv»r»/rr»pf> 5^ 
section, the words "of 
under the section »»» 
preceding ftod the 
words ‘or railroad 
wherever tl ey occur 


THE SECOND SCHEDULE 

iiltJIcrrs TO BP DWtARBO and lasVlfSV 

{See Section 75 ) 

(а) gold Diid Sliver, coined oi" nncoined, mnn ifiLtiired or octn*'"* 

fftcturcd 

(б) plated articles , 

(c) cloths niid tissue and lace of nhicli gol 1 or silver form® ” 
being the uniform or part of tin iinif jrm of nn oOlcrr, 
sailor, police oflicer or person curolhd ft' a lolnnferr •*" 
Indinti A’olunteera Act ISG*) or of nny public ofTiicr, ri is 
foreign, entitled to ivc'ir uniform , 

(d} pt/irJs, precious atone^ jewellery njid Innkils, 

(r) watches clocks and timepieces of 1103 ib leiiptic" » 
if) Government Bccnritica, 
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(ff) Goverament stamps , 

(fc) bills of exchauge, bandis, promissorj*note^« bank notes, and 
orders or other securities for payment of money , 

(i) map<8, writings and title-deeds, 

0) paintnigs, cngrayings, lithographs, photographs, carvings, sculp- 
ture and other works of art, 

(k) art pottery and all articles made of glass, china or marble , 

(l) silks III a manufactured or nninanufactured state, and whether 

wrought up or nut wrought ap with other materials , 

(m) shawls, 

(n) lace and furs, 

(o) opmm, 

(p) ivory, ehonj, coral and sandalwood , 

iq) musk, sandalwood oil and other essential oiU used m the prepara 
tion of ttr or other perfume, 

(r) musical and scientiGc instruments , 

(i) any article of special value whuli the Goveinor General in Council 
nay, hy notification m the Gazette of India, add to this 
echednie. 


ACT 111 OF 1865. 


An Act relating to the nghta and hahthhes of Common Carriers, 
Passed on the I Uh Fehruary 1865 
Vt QEBEss it IS expedient not only to enable common eainors to limit their 
liability for loss of or damage to propei ty delivered to them to be earned, 
bnt al'o to declare iheir liability for loss of or damage to such property 
occasioned by the negligence or crimuial acts of themselves, their servants 
or agents , it is enacted as follows 

I This Act may be cited as The Carriers’ Act, 1865.” 

II In tins Act, unless there be something repugnant m the subject 
or conteM— 

** Common carrier” denotes a person other than the Govemm"nt, eii 
gaged m the business of ttai sporting for hire prot>erty from i lace to 
place, by land or inland navigation, for all persons ind.scriminately. 

“Per'-on” includes any association or body of persons, whether ii cor- 
porated or not. 

Words m the singular number include the plural, and words in the 
plural include the singuliir. 

/ III No common carrier shall be liable for the loss of or damage to 
pioperty delivered to him to be earned exceeding in value one hundred 
lupees and of the description contained m the schedule to this Act, un- 
less the person delivering such property to be carried, or some person 
duly Buthoiized m that behalf, aliall have exprtssly declared to such 
carnci or hia agent the value and dcscnption thereof. 

X69 
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IV. Every such earner may require payment for the risk iindeilaken 
in carrying property exceeding in value one hundred rupees and of the 
description aforesaid, at anch rate of charge ns he may 6s Provided that, 
to entitle such earner to payment at a rate higher than bis ordinary lato 
of chaige, he shall have caused to be exhibited m the place where he 
carries on the business of rcccii mg property to be carried, notice of the 
higher rate of charge 1 eqmred, printed or written in English and in the 
vernaculai language of the country wherein he carries on such business 

V. In case of the loss of or damage to property exceeding in value one 
hundred rupees, and of the descnptioii aforesaid, delii ered to such carrier 
to bo carried, when the tmIiic and description thereof shall hare been de 
dared and paj mtnt shall have been required in manner provided for b; 
this Act, the person entitled to recover in respect of such loss or damage 
shall also be entitled to rtcover any money actually paid to such earner 
in consideration of such iisk &s aforesaid 

j VI. The liability of any common earner for the loss of or damage to 
any property delivered to him to be earned, not being of the description 
cantamed in the schedule to this Act, shall not be deemed to be limited 
or affected by any public notice, but any such currier, not being the 
owner of a railroad or tramroad constructed under the provisions of Act 
XXII, of 1863 (to proinde /or taliny land for tvor'kt of fiibht tfiihtytohf 
eoKstructed by pniale persons or emnpanies, and for reyulatwy tonstrut 

tion and ««« of i oris ou land so taken) may, by special contract, signed by 
the owner of such property so delivered as last afores'iid, or by some per 
son duly author/red m that behslf by such oivoer, hmit i)* 
respect of the same 

VII The liability of the owner of any railrond or Ir unrond construct* 
ed under the provisions of the said Act XXII of 186d, for the loss if or 
d-image to any property delivered to him to be carried, not being of the 
description contained in the schedule to this Act, ‘■Inll not be deemei to 
he limited or affected by any special contract , but the owner of sue i 
railroad or tramrond shall bo liable for the loss of or damage to proper y 
delivered to him to be carried only when such loss or damigo sha ^ovc 
been caused by negligence or n criminal act on his part or on that o i s 
agents or servants 

/ VIII Notwithstanding anything hereinbefore contained, every com 

mon carrier shall be liable to the owner for lo«s o^’ or domigo to 
perty delivered to such carrier to bo carried where such los«or 
shall have arisen from the negligence or criminal act « f the carrier 
of his agents or servants 

/ IX In any suit brought against a common 

age, or non delivery of goods entrusted to him for carnage it s 
necessary for the plaintiff to prove that such loss damage 
very was owing to the negligence or criminal act of the carr 
servants or agents . ij, l{,g 

X, Nothing in this Act shall affect the provisions 
ninth, tenth, and eleventh sections of Act No Xt III of ' 

<0 Raxltcays in Jndio). 



ACT xiir or 1855. 
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SCHEDULE. 

Gold and silver com 

Gold and silver m a tninafnctared or nnmanufactared state 

Precious stones and pearls 

Jeivellerj 

lime pieces of anj description 

Trinkets 

Bills and liundis 

Ciirreni.j notes o! the Go\ eriiment of Iiidu, or notes of anj banka, 
or secvntiej for ptymeiit of monej, Fngltsh or foreign 
'Stamps and 'tamped paper 
Map®, print', and works of arfc 
\\ ritmgs 
Title deeds 

Gold or silver plate or plated articles 

Gla's 

China 

Silk in a manufactured or unouinufactured state, and whether wrought 
up or not wrought up with other iDatenaN 
Shawls and lace 

Cloths and tissues embroidered with the precious metals, or of 
which such loetaU form pirt 
Articles of ivory, ebon^, or sandaWood 


ACT No XIII OF 1855 

Passed dy the Leoislaiitb CoohCiL o> Imdta. 
ihe assftil o/ (he GotertioT'General on March 27, 1865 ) 
An Act to proiide conpemation to families for loss occasioned hy 
tlif death of a person caused by actionable urong 
iiLitLAs no action or suit IS now maintaioablo in any Court against a 
person w 1 o, bj Ins wrongful act, neglect, or defmlt, may have caused the 
death of another person and it is oftentimes right and expedient that 
the wrong doer in suth case should be answeiable iti damages for the 
injury so caused by him It is enacted as follows — 

I \\ htneier the death of a person shall bo caused bj wrongful act, 
neglei-t or dcfunlt, and the act neglect or default, is such as would fif 
death bad not ensued) have entitled the party injured to maintain an 
action and recover damages in respect theieof, the party who would 
Live been hible if death had not ensued, «hall be liable to an action nr 
'Hit tor damnge® notwithstanding the death of the person injured, and 
although the deatli sliall I avc been caused under such circuiu'tances as 
amount 10 law to felony or other crime And it is enacted furtbrr, that 
ercry such action or suit shall be for the benefit of the wife, husband, 
ji irciit and child, if any, of the person whose death shill have been so 
caused and sliall ho brought by and in the nime of the executor admini 
strator or repre'cntative of the person deceased and in every such 
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action the Court may give such damages as it may think proportioned 
to the lossresultmg from such death to the parties respectively, for 
whom and for whose benefit sneh action shall be brought and the 
amount 60 recoveied, after deducting all costs and expenses, incloding 
the costs not recovered from the defendant, shall be divided amongst the 
beforementioned parties or any of them, in snch shares as the Court 
by its judgment or decree shtll direct 

II_ Provided always that not more than one action or sail shall be 
brought for and 111 respect of the same subject matter of complaint nnd 
that every such action shall be brought within twelve calendar months 
after tho death of such deceased pereoti, provided that, la any sach 
action or suit the executor, administrator or representative of the 
deceased may insert a claim for and recover any picuniary loss to the 
estate of the deceased occasioned by snch wrongful act, neglect or 
default, which sum, when recovered shall be deemed part of the 8 ««eta of 
the estate of the deceased 

III The plaint in any such action or suit shall give full psrttculers 
of the person or pemons for whom, or on whose behalf, such BCti£>“ 
suit shall be brought, and of the nature of the claim m respect of ’’’“‘C 
damages ehalt be sought to be recovered 

IV. Tho following words and expressions are intended to IS'TC the 
meanings hereby assigned to them respectively, so far as such mfSBings 
are not excluded by the couteitor by the nature of tho subject 
that IS to say, words denoting tho smguHr number are to be uadeMt°° 
to apply also to a plurality of persons or tbicgs and words denoting t is 
ma*enline gender are to be nndcrsiood to apply also to persons oft 
feminine gender and the word ‘ person ’ shall apply to bodies pol ^ ° 
corporate , and the word ‘parent’ shill include father and mother on 
grandfather and grandmother , aod the word ' child ' shall include son sc 
daughter, and grandson and granddaughter, and stepson and * 
daughter. 
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THE PROVIDENT FUNDS ACT, 1897. 

ACT i\ OP 1897. 

(As Amended by Act IV of 1903 ) 

[Passed Oft the 1 HA March, 1897.] 

An act to amend the lawreKtingto GoTemment and other ProTident 
PnnJs 


Whereas it IS expedient to amend the lair relating to Gorernment and 
other Provident Fnnda , It is hereby enacted as folloivs — 

1 (I) This Act may be called the Provident Pnnds Act 1697 

(2) It extends to the whole ol British India, including Briti«h extent 
Beliiehistan, and and com 

, . ,, meneement 

(dj It eliall come into force at onco 

2 In this Act — 

(U “ Provident Fund " means a fund m which the subscriptions or 
deposit of a »y class or classes of employees are received and held on 
their individual account^ and loclodes any contributioni credited in 
respect of, and any interest accraingon, such sobsciiptiocs or deposits 
under tbs rules o) tl e Fuad 

(2) " Government Provident Fund ' means a Provident Fund consti 
tuted by the authority of the Government for any class or classes of its 
employees 

(0) ‘ Railnray Provident Fund means a Provident Fund consti 
tuted by the authority of the Qovernmeut of India, or of any Company 
which administers a railway or tramway in British India, either under a 
special Act of Parliatneiit or under contract with the Secietary of State 
m Council or the Government of li dia, tor any class or classes of the 
employees on, or m conneccion with, such railway or tramway and 

(4) *' compnlsar} deposit means a subscription or deposit which i-> 
not repayable on the demand or at the option, of the subscriber or de 
positor, and includes any contribution which may have been credited in 
respect of, aod auy interest or inoromcnt which may have accrued on 
such subscription or deposit under the rnles of the Fund 

3 (1) ^Vben a subscriber to, or depositor in, any Government or Payment 
Railway Provident Fund dies and the sum standing to his credit in the 

books of the Fund does not exceed two thousand rupees, the officer or Provi 
person whose duty it is to make payment of such sum may pay it a « • — 
foffows — 

(а) he may pay it to any person entitled to receive it accoi ding to , 

the rules of the b nnd or, m tho absence of any rule of the 
Fund to the contrary, to any person cominatcd in writing 
by the deceased subscriber or depositor to receive it , 

(б) in any case not here in before provided for, be may pay it to 

any person appearing to him to be entitled to receive it 


dent Fund 
oe dftsti of 
■ubacriber 
T depositor 
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THE PBOMDEVT FUNDS ACT, 1897. 


Protection 
to deposits 
and other 
Bumi in 
certain cases 


Protection 
for anytl ing 
done in good 
fnith under 
this Act 

Power to 
extend Act 
to other 
Provident 
Fund 

Saving BB to 
estates of 
Boldiei R 


(2) The provisions of sob sectioo (1) shall »pplj to any such sum 
which at the commencement of this Act stands to the credit of any sub* 
senber or depositor alreadj deceased 

(3) Nothing in this section shall affect the validity of the rules of 
any Fund in so fai as snch rules may provide for the disposal of suras 
exceeding two thousand rupees 

4 (1) Compulsory deposits m any Government or Railivsy Provident 

i mid shall not be liable to any attachment under any decree or order of 
a Court of Justice in respect of any debt or liability incurred by a sub 
scriber to, or the depositor in, any such Fund, and neither the OfBcial 
Assignee noi a Receiver appointed under i hapter XX of the Code of 
Civil Procedarc shall be entitled to, or have any claim on any su h com 
pnlsoij deposit 


(2) Any sura standing to the credit of any subscriber to, or depositor 
in any such Fund at the time of his decease and payable iind-’r tbe rules 
of the Fund or under this Act, to the widow or the children or partly to 
tbe widow and partly to the children, of the subscriber or depositor, or 
to such person as may be aathoi ised by law to receive payro®'’t 

or their behalf, shall vest in the widow or the children, or partly m the 
widow and partly m the children as the case may be, free iroin any 
or other lubihtv incurred by the deceased, or incurred by the 
by the children, or by any one or more of them before the death of «oi. 
subscriber or depositor. 

(3) ^otluIlg in sub section (2) shall apply la the case of nov *ocb 
subscriber or depositor as aforesaid dying before the thirteenth day o 


March ISOJ 

5 No suit 01 other legal proceeding shall he against any person m 
respect of anything done or m good faith intended to be done in pur^u 
snee of the pro\ isions of ibis Act, 


6 The Governor General in Council may, in Ins discretion by noti 
cation in the official Garelte, extend the provisions of tliH Act to any 
Provident Fund estabbvbed for the benefit of its employees 
authority witbin the meanii g of the Iiocal Autliorities I.oaa AcN ^ 

7 Nothing in section 3 uball apply to money belongmS 

of any European officer, non commissioned officer or soldier dyiOR 
Majesty 's service in India, or of any European who at the ti oe 
drath was a deserter from such service 
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RISK NOTE, FORM A. 

(Appro\ed by Iho GoTernor Geneml in Council andpr ScLtioti 72 (2) (6) ottbc 
IndiAn Railways Act, l\ of 1890 ) 


(To be used when articles are tendered for carnage which are 
either already m bad condition or so defectively packed as 
to be liable to damage, leakage or wastage m transit) 


-Stitiov, 
— 19 


Whereas tiie consignment of- 


tendered hy ^ ns per Forwarding 

Order No of this date, lor despatch by the Bailwar adminiatra 

tion or their transport agents or earners to station, and lor which 

—hare recoired Railway Receipt No of -atne date, is in lad condition, 5^ 

liable to damage. leaUge or wastage in transit, os follows — 


— tlo Qndersigned do hereby agree and ondertike to hold the -.aid Railway 
IdminiBiration and all other Railway odmim^tiations worhing in connection there- 
with ana al=« other tranrpoitagentbor earners employed by them respectmly, over 
whose Ridnays or by or through whose transi>ort agency or agencies ihe said goods 

may be carried m li in«it from station to station 

harmless and free from all responsibility for the conditnm in which the nfoiea.i.d 
gooiU may be delivered to the consignee at destination and for any loss arising from 
the same 

WitNESS Signature of BPiider — 


(Signature) - 
(Re‘^ldencp}• 


Rank or- 


'Father's Name- 
Caste — 


ITSESS 


(Signature) 


Profession — 


(Residence) 


Residence 
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KISK NOTE, FOBM B. {OLD). 

[Approved hj the Governor-General in Council under Section (72) (2)(6) of the India?! 
Eailwajs Act, TX of IStJO ] 


(To be used when the sender elects to despatch at a ‘Special 
reduced’ or 'Owner’s risk ' rate articles or animals for 
which an alternative “Ordinary” or 'Risk 
acceptance ” rate is quoted in the tariff) 


— Station 
101 


Whereas the consignment of— ■ . . 

— ■ — tendered 

Forwarding Order No . of this date, for despatch by the' “ 

... .—railway adamustration or their transport agents orcarner«i to 

■■ station, and for which •^have reoeived Esilwaj 

Eeoeipt No -of same date, la charged at a special reduced rate instead 

of at the Ordinary tan CE rate chargeable for anch consignment, the undersigned 
do, in consideration of such lower charge, agree and undertake to hold the said ml 
way administration and all other railway administrations working m connectioutheie 
with, and also all other transport agents or comers emplojed by them ro’pectirely* 
over whose railways or by or throngh whose transport a,,ency or agencies the 

goods or animals may be earned in transit from pteiiou 

station hanuless and free fiom all responsibility 

loss destruction or deterioration of, or damage to the said consignment from any 
cause whatever before, during and after transit over the said railway or otlerni 
way lines working jd oonnection tbwewjiii or by any other transport agency 
agencies employed by them respectively for the carnage of the whole or any pnrt o 
the said consignment 

Signature of sender 

Wntriss. 

(Signature) TFatbersnamc 

Kanlc oTi 

(Residence) (.Caste 

Witness 



(Siguatnre). 
(Residence) - 


Profession 


Besideiicc 



BISC KOTES. 
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RISK NOTE FORM B. (Revised) 

[Approved bj the Goreruor General in Council nnder Section 72 (2) (6) of the Indian 
Railways Act, I\ of 18*50 ] 

(To be used when the sender elects to despatch at a 
‘ Special reduced • or • Owners risk’ rate articles 
or animals for which an alternative ‘Ordinary or 
‘ Risk acceptance ' rate fsquoted in the Tariff) 


Where the coD'ignraent of . 

• tendered by ~ ns per Fonvaiding Order 

Iio of this date, for despatch by tlie_^ Railway admmistra 

tion or their transport agents or earners to — —— station and for wh ch ^ 

have received Railway Receipt No • -of «aDie date is ehsrged at a special 

reduced rate in'-tead of at the ofdioary taiiff rate cl nrgenllefor such con'ignment 
the undersigned do, in consideration of such lower charge agree and undertake to 
hold the said Baiiivny adnii/ f«lrat)oo and all oti 0 Radnai adoin iNtrations •n'orking 
in connection tl eren ith and al o all oU cr tr'in*port ogei ts or carriers employed by 
them respectively over wl oso Railways or by or through whoso transport ogenrj or 

agBseies the said goods or animils may be earned in transit frum — — 

station to station 1 armlc s ai d free fi om al) re«ponsibihtv for niiv 

los*, detraction or deterioration of or damage to the said <oi signineut from any 
1 cause whatever eacci t for the lose of a complecc co t sigiiiaenr or of one oi^more com^ 
plete packages formu c part of a consiunnient doe eithr to th» wilful neMort of the 


admi istrntion 


^ agenta t r earner s empto ved b tl em before diinigand after Iran it o'er ihe said 
Railway or other Railway lines ivo king in connect on tf crewith or by any other tians 
port agency or agei cies employed by t) em respectively for the carnage of the whole or 
any part of the said consignment pr vided the term wilf 1 1 eg ect I e not held to 
mcliide fire robbery from a running tram or wnv ot> er infore-een event or accident 


Witness Signature of Sender 


j"Father’a Name- 


(Signatore) — 
(Residence)— 
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RISK NOTE FORM 0. 

[Approved by tlie Govemor*Geiieral in Conncit under Section 72 (2) (6) of the 
Indian Railways Act, IX of 1890] 

(To be used when at sender s request open wag-ons carts or boats 
are used for the conveyance of g-oods liable to damage when 
so carried, and which, under other ciroumsta nces 
would be carried in covered wagons carts 
or boats) 


-Station, 


Whereas the consignment of- 

tendered by ^ as per Forwsrling 

OiderNo - .. of this date, for despatch by tba— — Railnay administrs 

tion or their transport vgents or carrier* to ■ -station, and for whieb 

~ha7e received Railway Receipt No of same date, 18 at ^ requc t 

loaded m open wagons, carts or boAts, to be so carried to dcstmatlon tbennder 
signed, do hereby agree and undertake to hold the said Railwaj ndministration snd 
all other Railway administrations working in connection therewith, and aho ad 
other transport agents or carriers employed bj them respectively, over whose Rail 
ways or by or through whose transport agency or agencies the said goods msy be 

carried in transit from " — — ■ —station to— ^ 

station harmless and free from all responsibility for any destruction or detenorstioa 
of, or damage to the said consigiiraent which may arise by reason of the consignnsT*’* 
being conveyed in open wagon«, carta or boats during transit over the said Railv'Hy 
or other Railways working in connection therewith or during transit by any other 
transport ageney or agencies employed by them, respective!} 


Witness, Signatnro of Sender. 


(Signature)' 

(Residence) 


TFather’s name— 
l^Caste 


-Ape- 


Witness 


(Signature)- 


Profession — 
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UISK NOTE FORM E. 


[Approved by tUe Governor General in Council under Section 72 (2) (i) of the 
Indian Railways Act, IX of 1890] 

[To be U9ed when booking elephants or horses of a declared value 
exceeding Rs 500 a 1“ ■* * ~ 

Rs 50 a head , dor 
animals Rs 10 
percentage 
tlon 73 of A< 
by 

loau/ 

Stitios, 

IQ . 


Wherraa the undersigned have tendered to the ’Railway 

administration for despatch to station tbennunal (s) mentioned^ 

below, for which have received Railway licket No of this date, 

And wbereis have paid to the said Railway administration 

only their ordinary freight charge without any extra charge for insnrance, 

And whereas the said Railwaj administration for such ordiiurj freight chnrged 
hold itself Tv.sponsible (or proved damages to (each of) ibe laid animal (s) caosed by 
neglect or misconduct of its servants to the extent of the lalue mentioned below 
And wheieas the s iid Bailw ly administration has notified that it will net be liable 
for damage or loss arising from feight or restiveness or delay not caused iiy the regh 
gence or miscunduot of its servants and such condition is accepted by 


^ the undersigned do, in consideration of the foregoing terms and conditions^ 
hereby agree and undertake that the responsibility of the said Railway adminutnitioo 
and all other Railway administrations working in counection therewith, and also a 
other transport agents or carriers employed by them respectively, over whose Ra’ 
wajs or by or through whose transport agency or agencies the said animal (s) roar be 

earned in transit from- — station to station 

for the loss, destructnu or deterioration of or damage to (each of) the said animal (s/ 
shall not exceed the value mcuti med below » 



AVIKIll. 1 


1 Alriam 

Voice of 
each* 



1 Dticriptlon. | 


Ho j 

1 DeieripiloB 


Flrpbauti 

UOTtCI .. 

Vcirs 

Cameli 

Horsed CeCtIfl 

Bs 

em 

(00 

» 

so 

1 

1 

Donker* 

Sheep 

1 Goal* •- 1 

Other Ahlmit i m 

1 ®') 1 
1 to 

10 j 

Witness Signature of Gender^ 


(Signature) f Father’s Name 

Rank or-f . 

(Residence) LCsstc 


WnsKs^ 

(Signature) 

(Residence)— 


Profession- 

Residence 



£1SK K0TE8. 
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RISK NOTE FORM F. 


(Approved by the GoTernor-Genera! m Coancil nnder Section 72 (2) (bj of toe Indian 
Railnays Act, IX of 1890 ) 

(To be used when booking horses, mules and ponies tendered for 
despatch in cattle trucks or horse wagons Instead of m 
horse boxes) 


Station 

IQ 


hereas the consignment of - 

tendered by ^ as per Forwarding Order 

No of this date, for despatch by the Railway administration 

to station, and for which ^ have received Railway Receipt No 

of eaine date, is at ^ rei^uest and ui cooaideiatioD of the payment by “® of cattle 
track or horse wagon rate m lieu of horse box rate loaded in cattle trucks or horse 
wagons instead of horse boxes to be so carried to dcatination , 

And wbereNs the said Rai way administration has notified that it will not be iiabh 
for damage or lo«s arising from tnght or restiveness, or delay not caused by the 
negligence or misconduct of its servants, and such condition is accepted by ^ 

the undersigned do hereby agiee and undertake to fold the said Railway 
administration and all other Railwayadministrations working in connection therewith 

over who«e Railways th“ said anicnaUs) may be earned in transit from 

station to- — statiou harmless and free from all lespoiia bility 

in excess of Rs 50 (per bead; for any loss, destruction or deterioration of, or damage 
to, the said coDSignmeot during transit over the said Railway or other Railways 
working in connection therewith 


WiTVXSS 


Signature of Sender- 


(Signatuic) ^Father’s Name 

Bank or-f 

(Residence) (.Caste — AgS' 


WiTNFRS 


(S ignature) — — Profession • 


(Residence)' 


Residence 
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RISK NOTE, FORM G. 

[Approved by tbe ~ - - 

of 

CTo be used as an ■, Mse 

of dangerous ex an 

alternative ‘or j 

m the tariff, when the sender desires to enter into a 
general agreement instead of executing a separate 
Risk Note for each consignment ) 

Si iTiON, 

~ 191 

Whereas all consignments of (a) f<n which the 

■ Railway administration quotes both owner's risk or special reduced 

rates and Railway iisk or ordinary rates aie (nnless shnll have entered into 
a special contract m relation to any particular consignment) despatched by — 

J't—J^own risk and are charged for by the Railway administration ot 

special reduced or owner’s risk rates, instead of at ordinary tariff or Railway ri«k 
—1 the undersigned, in consideration of such ronsignment* being chnrged for 
at the special reduced or owners risk rates, do hereby agree and ui dersake to hold 
the ■ Railway administration and all other Railway administrations, 

working in connection therewith, and also other transport agents or earners 
U\«Tw,Te9petU\e\5,«>verwVit>setai\w&5»C)Tb7 or Uwough who‘e 

port agency or agencies the said consignments of (a) 

earned in transit fmm _ to , — — "" 

station, harmless and free from all responsibility for any lo'^s, destruction or 
deterioration of, or damage to, all or any eueli consignments from an) cause whatever 


other railway lines working m connection therewith, or by any otler 
agency or agencies employed by them, respectively, for tbe carriiKC of the w^io 
any part of the said consignments, provided the term ** wilful neglect bg ' - 
to include file robbery fiom a running tram or any other unfprpsccji crent_o 


further agree to accept responsibility for any consequences to the 
the aforesaid Railway administration(s) ond of their transport sgouts and 
or to the property of other persons that may he in the course of 
may bo caused by the explosion of, or olherwise, by all or any of the sai , 
menta, and that all risk and responsibility whether to the railway ndminis 
or their transport agents and carriers, to tbeir servants or to otl'sr®, remain 
and entirely w ith 

WiTNfSS. 

(Signature) 

(Addres8)_ 

(Signaturo)_ 

(Ad lrcs’<)_ 


Signatnre of sender. 


Rank Or 


M ITVE5S 


{ Father's Name 
Caste. 


(R) Here Inaert tbe commoititr It I* dee red la carrj st oirne r'e Mil 
V II — Wlr iih c R tk Note ii nee 1 locally tt »|«rtlcnie wferrtne to forelffn „„ 

Th. t~rm V 10,11. ,.bllc. , 



I aid tlia Ballaray » 
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RISK NOTE, FORM H. (OLD). 

[A((piore<l tfio Gorernor Generit in Council iniJer Section “2 
(2) (6) of Iho Indian Hailwaja Act I\ of 1890.] 


(To be used as an alternative to Risk Note, Form B, when a sender 
desires to enter into a general agreement Instead of executing 
a separate Risk Note for each consignment) 

Station, 

19 

^\lJe^^as all tousignments of goods oi nuimftls foi which the 

railway administration quotes both owner s risk or special reduced rates and railway 
risk or ordinary rates are (unle s D shfcll have entered into a special contract in 
relation to anj particulni conaigoment) despatched by S at ^ o'vn risk end are 

charged for by the luilway administration at specixl reduced or 

owner’s n«k rates instead of at ordinary tariff or raitviay risk rates the 
undersigned, in consideration of such consignments biding charged fir at the special 
reduced or owner a ri->k rates, do hereby agree acd niidertake to hold the - .. 

railway admiai'<trition and nil other railway administrntions working in connection 
therewith, and al«o ill other transport agent« or cairiers emplojel by them 
respectively, oter whose railways or by or through whose tnns] ort agency or 

agencies the said goods or animals may b« earned in transit from 

station to-— -station bsimless and free from all responsibility 

for any Io«s destruction or deterioration of or damage to all or any ot such con 
signments from any cause whatever before, during and after tiaasit over the said 
ratinay or oti er railway lines working in connection therewith or by nny other 
transport agency or agencies employed by them respectively for carnage of the 
whole or any part of the said consignments 

\ Signature of sender . 

WiTar*" 

(Signature)— o ^Fathers name 

li 

(Residence) — • K [.Caste^ — Age 

WiTSZSS 

(Signature) Residence 


(Residence) — 


profession- 
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APPENDIX C 


RISK NOTE POBM H. (Revised). 

(Approved bj the Governor General in Council under Section 72 (2) (6) of the Indian 
Hallways Act, IX of 1890 ) 

(To be used as an alternative to Hisk Note Form B. when a sender 
desires to enter into a g’eneral agreement Instead of executing 
a separate Risk Note for each consignment} 


-SmioK, 


"Whereas all consignments of goods or animals for which the Ead'ray 

administration quotes both owner s nsk or special reduced rites and Kailway risk or 
ordiii irj rates are (unless shall have entered into a special contract in relation to 


any particular consignment) despatched by ^ at own risk and are charged for hj 

the Railway administration at special rednced or owners risk rate® 

instead of at ordmiri tariff or railway risk rates, the undersigned, m eonxiderstion 
of such consignments being charged for at the epecinl reduced oivner s risk rotes do 
Jiereby agree and undertake to hold the ■ — EaiJway adreinjstntieo and all 

other ll^llwny administrations working in connection tberenith, nnd ul'o all otlie 
transport agents or earners employed hy them respectively over whoso Railways err 
hy or through uhose transport ag^aej or agancies the said goods or amzaals may 

be carried in transit from station to -station linrmlesa 

and free from all responsibility for any loss, destruction or deterioration of or tliniase 
to all or any of such consignments from any cause whatever except for the lo a OLj 


nection therewith or by any other transport agency or agencies empioyru u; 
reapectnely for carriage of the whole or any part of the said consignment® prm iqpi 
the term ** wilful neglect ' be not held to include fire robhen from a running tnn" — 
any unforeseen event or accident 


Signature of Sender 


Witness 

(Signature) f Father's Name- 

Bank or-f 

(Residence) (.Caste 


Witness 


(Signature)— 


Profe®3ion- 


(Residence)- 


Residence- 


Not* — Tb» mboT* fortn U, for tba eonT*nt*n« of tb* jnibllo tr*iul«u4 lolo ” 

T»Ter.« bnt tb® form In rngltab In ibo untboriutl** form, •nil thi n»il»r*r *.lmlalnr» 1*8 •W'r* 

r««{>oa*IblIltr for ib« cometoeii of tb« r<raoc«lariruM]ntloo 


Risk Notes 


28i 


RISK NOTE FORM X. 

( \pprQrod bj the Governor General iti Conncil midei Section 7- ( ^) {h) 
of the Indian Kailnays Act, IX of 1B90 ] 

(To be used when the sender elects to despatch an excepted ’ 
article or articles specified in the second schedule to the 
Indian Railways Act IX of 1890 whose value 
exceeds one hundred rupees without 
payment of the percentage on value 
authorized in Section 75 of 
that Act) 


tVberoas the consignTOOiU of — 

• . - — -tendered bj as per Fonvarding Ordci 

No —of this date, for despatch by the Rjilway admiiustratioii 

or their transport ngcius or camel's to — station and for which 

bare receued Railway Receipt No — of same date is charged at the oidinary 

rates for carnage, and whereas bare been required to pay and elected not to pay a 
p^rceutnge on the valaeofthc consignment bj wij of compensation for increased 
risk, ~ the undersigned do therefore igreo and undertake to bold the >>aid R ulwaj 
administration and all other Railuayadministmtioni working in conneetion theicwith 
and also another transpoit agents or carriers employed by them lespectivel;, oier 
whose Railways or by or through wl osc transpoit tgency oi agencies the said goods 

may bo earned ill tnn*it from station to station 

harmless and free from all responsibility for any los-*, destruction or detciiorition of, 
OI damage to the said conaigiiment from any cause whatever before dm ing and after 
transit over the said Iliilway or other Bulway hues working in connection therewith 
or by any other transport agency or agencies employed by them respectively for the 
carriage of the whole or any part of tl o said conaigumeut 


\7itkz«s faignature «f Sender 


(Signature) fFatlier s Name 

Rank oi ■( 

(Residence) (.Caste — — — Age 


WlTNE'^S 


(Signature) Professioi 

(Residence) Residence — 

171 
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APPENDIX 0. 


BISK NOTE FORM Y. 

[Approved by tbo Governor»General in Conncil under Section 72 {S) (6) of the 
Indian Ilailirays Act, IX of 18°0 ] 

(To be used as an aUei-native to Risk Note (Form X) when the sender 
elects to enter into a general agreement for a term not exceed 
ingsix months, for the despatch of “excepted” articlesspeci 
fled In the second schedule tothe Indian Railways Act, tX 
of 1890 whose value exceeds one hundred rupees 
without payment of the percentage on value author 
jzed in Section 75of that Act instead of executing 
a separate Risk Notefor each consignment) 

Statiok, 

^191 

Whereas the consignments of_ 

tendered by for despatch by the — ■■■ . ' 

Railivay admimstratioa or their transport ngent® or earners are charged at the 
ordinary rates for camase, and whereas ^ have been required to pay or engage to 
pay and elected not to pay or engage to pay a peicentage on the valoe of the consign 
ments by w ay of compensation for increased nsk, , the unders'goed, do therefore 
Agree and undertake, escept in relation to any particular consigninent tor wlncli — 
may have entered into a special contract, to bold the s'ud Eailwaj" 
and all other Railwiy administiations woikmg in cmineclion therenilh and a 'O 
allotlier transport ogonts or tamers employed bj them, ic<pcctively oier w o 
Railways or hy or thiough nho»c transport agency or agencies the sud gom s iriy 
be cairied in transit, hnimleea and free from all resjionubility for any loss, destruction 
or dctcriontion of, or damage to, the ''nid consi'’nment'i from any cause uliatcve 
before, daring and af'er transit over the said Railway or other Railway lines ^ 
in connection therewith or by any other transport agency or agencies emp oy 
them, respectively, for the carriage of the whole or any part of the said consign 


WIT^ESS 

(Signature)— 

(Residence) 


Signature of Sender— 


{ Futher’a Xame- 
Casto 


Witness 

(Signature) Profession. 


(Residence) Residence. 


,N B —When tUi lUik ItoU li o'ttl tocftliT’. tbe rortlen* nftrriBfc to rorvlgn 
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for )ion>deli\orj- of goods 208, 20‘t, 222 
foi non dehveiy of goods noc booked 
under Risk. Note 291 , 2*^ l 

for loss of goods 188,139 

111 coses not mot bj the special 
piovisions of the Rj Act 307—311, 
316 

cirt, iiid diligenco lequired of 201, 307 308,311,316 

Boolitig Clerk die itmg a p'lssengei of the v due of a ticket 996 — 1000 

Breach of contract b> a Ky Co to deliver goods 173—475 

on 1130 of action jinses withm the Jurisdiction of the Court 
whore breich took place 473—175 

Urilr, olkr ol, to ill} seivant 1043—1045 

Byo law not requiring to doiuand incroasod charge nuder R} Act 

IB tiUiaiircci . 151 — l5o 


CaUle sti lying upon a Ry lOSO, 1031 

owuei prosecuted for 1010, 1031 

discretion of Magistrate toasceiliin wbuthur the perbon 

charged is himself guilty of the offunte for lOoO, 103i 

btriiyiiig upon a Ry provided with fence, ownei charged for 

proof of the state of the fences nooessirv to secure 
‘ coniicUon 1029,1040 

6'»£a<a o/rttlion, units within the jurisdiction of the Court where 

breach of confmet took place 473—4/ 

in suits for rccoiery of oiei charges, arises njthin 
the Junsdiotion of Court where the amount was 

leiiod ^76 47/ 

dismuMl of suit for Unmagei for want of 267—270 

( I urtj , extoes and fine foi tnivclling uilh an iiiipropor tickit, 
iionnsoiimcnt in default of pn'nitiit 
of, lllcg J 

for trii oiling without ticket, linin''* " 

inent 111 dvr*iult of I'viiiient of, diegnj _ 
«i80— '’ho, 
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IVOE 

CA(irj(?— contd 

higher, for good*', right of Biilwaj Co to collect at desti 

mtiou .. 317 — S2S, cyC— 70u 

di'tuiguished fiotn undeicharge 318 — 823 

election by consignor of the mode of cairngo of goods 317 — 323 
notice of alternative rates not published 317 — 323 

condition on the bach of receipt note to correct 317—323, 690 — 700 
increased (insurance) pajment of 56 57, 86, 92-94-, 99, 101, 109 123 
demand for 58—60 62, 63, 69, 151 — 155 

acceptance of, by specially iothoii«ed Bnilivay 

Servant for insurance 58, 59, 62, 63, 67, 99, 123 


refusal to pay 
notice of demand for 
effect of Oil ssion to pay 
tenninil, right of Railw»> Co to levy 

sanction of Government as to nte of 


60, 62 63, 04 
65 
67 

389—341, 844, 
815 

19—841, 814, 845 


Cfotnij notice uf 

for lo«s of goods 388 386 389 109 412 418 145 

Service of, on Goods Superintendent not 

sufficient 445, 1 16, 446 

in a suit against two Ry Cos 800, 397, 398 

400 408 

on Traffic Manager ot one dofendint Co 
whether sufficient as against tlie other 
defendant Co 390 398—400, 404, 406, 40S 
under conditions on the back of receipt ti itt, 

wlon uUta iires 418, 424 

booked through 373 375, 412,415, 

416, 134, 435 

on contracting Co , not sufiicient to the 

Co on whose line loss took place 431 435 

on the destination Co sued want of 412 415 110 
on destination Go when not sufficient notice 
to booking Co 373 — 375 

for non-delivery of goods ... 436 

Service of, on Traffic Managoi not anfhcient 430 — 

430 

for short delivery of goods 440, 443, 4t4 

seivice of, on Traffic Manager, wlien sufiicient 410 — 142 

insufficient if sent by post unregistered 443, 444 



XIV 


INDEX 


Claxm, notxco of — contd 


foi wrongful dclnerj of goods 370 379, 332 

for refund of overcharge levied 410, 418 

service of, on Traffic Man iger whether sullicient 410, 418 
foi refund of overcharges collected 424 — 12C 

on the Agent at his office 424—120, 432,433 
t ) I raihe ifanagei snfficient if it roaches the 

Agent nithm the prescribed time 386—389 

objection as to want of, ma^ be taken at the hearing 

383—336 


to the Sacietaiy of State 812, 813, 815, 810 

Coins, liability of Rj Go for loss of a box of 86, 90 — 94 99 101 

109, 118, 123 

payment of increased charge for 86, 92—94, 98— 102 

105, 106, 109, 118, 122 

onnssion bj Ri Co to make demand for increased charge 

86, 89, 91, 90, 101 105, J2I 
declaration of nature and value of contents 86, 89, 91—93 101 
103, 105, 106, 108, 109, 320-122 
acceptance of increased clnr_e for, bi specially anthonzed 
lly servant . * ^ 123 

GoUision of trains, claim for dan ages on account of injuries 

snstainod by 497, ^98, 61o, 519, *>20, 5-1 

Conj nrlment, •unokuig in a, without consent of fellow pas engers 

meaning of the term lOO^— lOlo 

complete partition diatingnished from partial jqj ^ 

Compi^n^alion, aeo lojurj and Liability 

Co uliliou, in consignment, change of 26 /— -70 

breach of contract to deliver goods m their original 207 - 

CfUffitioH*, on the back of Rj Receipt, right of R\ Co to -qq 

undercharges under ' 

Ignorance of b90, 697, / 

effect of 
restriction of 

fiKQ 202 

forwarding note wlirii >olid 

of Risk note nro \ ilid nnd legal 1,2 8,1 , 



INDEX 
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Paoe 

Contract, brcich of to deliver goods 473 475 

cinsc of action arises within the 
jurisdiction of tho Court where 
the breach took place 173 475 

III their original condition 207 — 270 

cause of action against con 

signee’s agent for 207—270 

breach of by Uy (.o failing to divert goods 

nhlleenionte 409, 411, 412 

disregai d of Dotico of consignoi 409, 411 412 

special, (Ilisk notel to bo in a foim appro\ed by the 

Govcrnor-tjeneril in Council 4 8 9, 11 15, 
10 19, 21 21 26, 28 80—32, 35 36, 49 
special reduced rate ui consideration 

for 4 7 13, 14, 16, 18 9, .0, 22 23 
20, 31, 35 36, 49 

otherwise than under Forwarding note not binding to 

rebook goods 263—266 

by receiving Jly Co to cany goods on its own and n 

another Uy B24 — 328 

delivering Ity Co when regarded as agents 327 

power of destination station to alter 8M— 828 

of Receiving Rv Co to act as agents for t)ie delivering 
Ity Co Sol, 162, 450, lol, 161 

for interchange of traffic betweoi Rj Cos 860 — 8Ci2, 869, 

ItO, 4ol, 154 

tocirry goods not insured paitly by river lulpartlyb^ land 

1S7— 140 

wrong declaration of goods and its effict 137, 1S9 

whether divisible 137, 140—142, 144 

for personal service by a Ky servant 710 714 793,704, 

798, 799, 805, 806 

agreement not required to be stamped ns a 

bond 710, 712 

injunction tnterim restraining Rj servant 

from serving others 710, 714 

notice of termmition of 794 — 79b, 799, fcoj, 803 

acquiescence of a Railwaj eervant m his di mi«sal 
and snspension 794, 802 803, SOa, 8Ub 

fresh scrvieo 794, 7f C, 801, 603— £00 


173 
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INDEX 


Daviagf, to booked \inder Ri**!: Note, liability of Ry Co for, 

by 'wrongful (lelnery 25,30 

by loading them in open w^agons . 3—7 

not insured, liability of Ry. Co for 56, 151 

to goods after arrival, liability of Ry Co for ... 284,285 

duty of consignee to apply foi delivery 

of goods within a reasonable time 19G, 206, 281, 
285, 287, 283 

duty of Ry Co to keep goods ready 
for delivery for a reasonable time 200, 200, 284 
caused by fire, liability of Ry Co. for 297, 300, 

J04, 806 

suit for, for delay in delivery of goods 256—262 

measure of, in a suit for injury sustained by a passenger 4''8, 

515, 519, 587—597 

in a suit for loss of fife caused in an aecident d/2, 625 
son adopted by a Hindu widow entitled to sue for, for the 
benefit of the member^ of the family of the 
deceased 681,685 

not entitled for any portion of 584 — 588 

suit for, against Ry Co forwiongful dismissal of Railway 
Servants 766 | 793 

to lands adjoining Uy land 738 , 141 

to Rj line caused by the hiirstiog of a t ink 701, 701, 70 j, *0S 

Dangerous goad^, liability of a person for sending w ithoiit notice . -"0, 

271, 275, 277, 283, '»74, 5^ 
penalty for omitting to give notice 
Declarntton and insurance of articles of special value — 

Dtclaiation of the nature and vahio of articles '>2, 57, 58, 

07, 63, 70—73, 76, 83— 8C, 89—93, 90 100— 
105—109, 120—126, 131, 137, 139— MI, Ml— 1^ 
improper 

mode of 73, 75, 78, 79 

omission to ninke 124, l25, 101, 137—141, 114—150 
accoptaiiro of ordinnrv fan bi Railwaj uorvanfs 

after 78,78,93, 100 

ongagemont with an niitliorized Rj scnniit 

62, G7, 80, «9, 123, 163, 154 

rncroa<!e<l charge, nceontanci of, bv snccinlh authorized R} , 
servant . 53, 50,02, 67, 80, 99, 123, 163, 1 -4 
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Page 

Dftlaratton and vi^urance of articles of '^pectal lalue — contcl 

omi>-sion on the p'irt of Rj Co to dera-tiid foi, aftci 

lUcl irattoii 08, 69, 62, 67 — 69, 84, 85, 89 91, 9b, 
*J9, 101, 105, 121, 123, 151—155 
byo-lftw nut ro(|Uiriiig to demand, is ultra lire 151—155 
payment of 78, 83, 85, 92— lb6, lOJ, 119, 123, 138 
ineauing of 93—99, 110, 111 

Iroin lusurmcu ciiargo 84, b5, 93—95, 98 — 

111 

effect of waiter of, bj Rj Co 79 

Insiiranco chargi, ineamiig of ^3 — 95, lit). 111 

pajment of specie rate is not pajiiieiit of 80 — 88, 91 

Zlc/aiutttoTy words, honafides of tlio u^e of 807—812 


Dehvery of goods, effect of eudorstmeut on E) riccipt by a con' 

sigrvee for 848—352, 354, 857, 359 

B\ receipts not instrumonts of title 350, 354, 355, 359 
when complete . 349—356, 859 

exemption of E^. Co fiom liabiliU foi, aftoi aiiival as 

tvarebouseineu 284, 285, 287 

dut) of consignee to apply withm a reasonable time foi 196, 

206, 284, 285, 288 

duty of R> Co to keep goods ready foi a leasonabiu time 

after arrival for 200, 202, 205, 206, 284, 285, 287 

exemption of Ry Co from liabibty for delay in 256^ — 262 

exemption of Ry Co fiom liability in case of articles of 
special value uot iiisuiod continues till the consignee 
takes . .. 70,72 

of portion of goods, liability of consignee for lefusal to 

take 329—332 


accruing of wharfage nod demurrage charges 329 — 333 
wrongful, liability of Ry Co for 232, 233, 255 

effect of endorsement on Rj receipts b} consignees to 

agents to take 232, 233, 240, 244, 254 

duty of Ry Co to offer, to the person who his piopcrty 

m goods and right of po’sse'ision 233, 248, 250, 254 

wrongful, booked undti Risk Note 25, SO 

Onus of proof of 27, 28 

distinguished fiom loss . 28 

consignee refusing to lake 184—187 
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Paqi 

Delnerj of goods — contd 

acciimig of denumge ISl— ISi' 

to Eailwd\ Coinpanj foi despatch, meaning of 167, 168, 171 
acceptance of goods b\ a duU authorized "Ry servant 165 

167, 17-) 

Demurrage, see Whatfage 

Demand of increased charge by specially authonzed Ry servant 5S 
5y, 62, 67— 6^, 84—86, 89, 91, 96 99, 101 
lOo, 121, 123, 161— 


Deposit, compulsory, of an insolvent Railway servant in Provident 

Fund 847, 850, 851,856 858 

light of Official Assignee to claim 847, 850, 8oI 

detenniiiation of 

aftci acquired piopeity of an insolvent 
right of Official Assigneo m 


847, 8o0 Sol 
856, 8o7 
856 857 

866 S69 


86b, 868, 869 
866,869 

1038, 1039 
1038 
1038 1039 
1038—1040 
256—262 


Deposit (Guiiantee) money of Ry servants attachment of 
pnoi hen of Rv Co over 

attachment to be made subject to 
order £oi payment of interest to 
- creditor 

Description, false, of goods 

evading payment of fare by 

charge foi the offence of cheating by 
jurisdiction of Court to try 

Detenoratwn of value of goods cansed by delay in delivery 

exemption of Ry Co from liability under conditions 

of Awarding note 256-262 

793, 793 
704—790, 799, 
801, 803 
794, 802, 803, SOo, 806 
fresh service after 794, 796, SOI, 803—806 

,vrongfnl ’SO, 768, 789 

effect of agi eement to serve 
alleged misconduct 

Dtsohedteucc of ruleb bj Ry servants — eeo 1 ndangering the safetv of 
person** 


: forwarding i 
Dismissal of a Ry servant 

notice of termination of service 

acquiescence m 


780, 787 
786, 78J 
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Page. 

Dntcr ruuniiig Ins tr'iin ugwist signilg 894,805 897 808 

innmng Ins engine ngauist sign its 922 — 924 

ranninsr lus ti >in ngamvt signilb through n closed gnto 884 

not huMug bis tram under control whiio entering station md 

running against signals 876 — 878 

passing a danger signal when the line was not cleai and 

smashing level crossing gates 885 — 887 

omitting to stip his tram md obt im line-clear certificite 872, 873 
starting a tram without receiving line clear ticket 905, 906 

starting his tram with a wrong line clear ticket disregarding 

signals against him 924—926 

uncoupling engine of a train without seeing that brakes 

were on 891-893 

Drun/ enuess, want of local Jurisdiction of High Court to try a guard 

for .. 1034—1037 

Duty of consignee to apply foi delivery of goods within a leaBonablo 

time 190, 206, 284, 285, 288 

of lly Co to keep goods rovdy for delivery for a reasonable 

time iftor arrival 200, 202, 20t>, 206 284, 285, 288 
to give notice of arrival of goods to consignee 106, 107, 

206 

to deliver to the person who has property in goods 
and right of possession 288, 248, 254 

to piotect goods when risks occur 207 — 299, 

301 

to carry passengers, safely 574, 575, 682, 583 

to prevent dangerous goods boiug earned by pas 

sengers 57 t, 575, 581 

to search passenger’s luggage 574, 575, 577, 678 

It 18 not the duty of Hy Co to enquire into ownership of lug- 
gage of pas«engen> looo, loos 

obstructing Railway servant in the poiformaiice of bis 1021, 1023 

E 

^Judonffenn;; tbc sifetj of persons. Railway sorvuits dis >bcdiLHco of 
rules and neglect of duty 

bj dri\ er in running his engine ngninst signals 022 924 

in rum mg his tram ngniii'-t bignnis 894 80 "} 

897, 898, 922— 924 
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Endangering - — contd 


Paoi 


bj dnvoi in not h ivmg^ his tiaiu tindei control while 
entering slntion and running against 
signals 870, 877, 878 

in p isaing'i danger signal when too line 
w IB not deal and smashing level cross- 
ing gates 88 j— 88/ 

111 running lus tiam against signals 
tliroogli closed gateb 884 

in uncoupling ongme of a trim without 
steing that brakes were on 891, 89J 

in sfcaitiup his train with a wrong line- 
clear ticket disregarding signals ag nnst 
him 024, 925, 936 


in Htartmg a tram without locomug hue 
clear ticket 

in oroititng to stop his tram and obtain 
line cleat certificate 872, 878 


by gatoman ui being asleep ou duty and faihog to 
l( wer signal and open gate 
m beiDg asleep on duty and failing to 
lower '•ignal to permit a tram to enter 
station 

by guard m tearing out the line clear message m the 
absence of station master and starting « 
tram 

in allowing his tram to remaui unprotected 
between two stations 


681-888 

885-887 

888— 889 
911—915 


in failing to see that particular points were 
correotly set 

in tailing to see that coohes did uot enter 
a ballast train after it was in motion 
in omitting to stop his tiain and obtain 
line clear certificate 

by Jemadar in not locking pointa properly 

in not having locked the facing points 
before allowing a tram to come into the 
station 

by signaller in negligently omitting to be present 
and answer signals and messages 
by station nia^-ter iii failing to see that facing points 
aie securely locked before allowing a 
tram to come into the station 


946—951 

941—945 

872,873 

890 

878—880 
870, 871 

878— 880 
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Endanqennq—co'atii 

by stfition mister m nllowing a tram to run nn i wrong 
line without taking presmb- 
ed precautions 917,^21 

»n allowing a mail tram on a siding 
where a goods tram was ‘standing 932— 934 
m not personally observing that 
the rear portion of a train which 
anued at hts station was missing 
before giving hue clear for 
another train 916 

in writing a line clear message 
beforehand . 888—890 

in failing to keep signal at danger 907 — 910 
ID preparing line clear certificate 
and handing it over to the guard 
of a down tram before the arrival 
ol an up tram 927, 981, 9S2 

m alloning a tram to start after 
having given line clear for a t*-ain 
from the opposite direction 085—087 

in allowing a train to proceed to 
thenext lationwithoutpievjoualy 
obtaining a hue clear message 938— 9-10 

10 causing death b} rash and negli 
gent act by wrongly prepaung 
hoe clearmessago beforehand and 
starting tram 9O5 

by snb-storekceper in negligently moving trucks §74 §75 

by deceits wrecking a tram 952, 954 9o6 

by unlocking turntable 050 957 

Endorsement, on Hy receipts, effect of, by consignees for delivery 

of goods to their agents 232, 233, 240, 244 254 

duty of Ry Co to clelnei to the person 
who has property in goods and right of pos- 
session 233, 248, 250, 2o4 

on Py receipts, effect of, by con<signees for delivery 
of goods 348—352, 3o4, 357, 859 

when delivery complete 349 354, 3Jj9 

By receipt not instruments of title 850, 3 d4, 858 859 
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PiOE. 

Excepted articles, eee Liability 
Excess charge, see Charge 

Execnhon of decree 837, 841 

juiisdiction of Small Canie Court 837, 841 

traiisfei of deciee 837, 841 

disbursing office situate outside the 837, 841 

Ezplonon of fireworks in Ily carnage, death caused by 574 — 583 

burden of pioof of negligence on the part of Ky Co 
rests with the plaintiff 574— o83 

death caused bj, in a Ry wagon by rash and neg- 
ligent act of sender 1017, lOIP 

false declaration of goods, d image cinsed by 1017, 1019 

fireworks declaied as locks 1017, 1019 


Bare, acceptance of, by servants after declaration of excepted 

articles 73 , 78, 98, 100 

evading payment of, by falsely describing goods 1038, 1039 

charge for the offence of cheating 1038, 1039 

jurisdiction of Court to try 1038—1040 

excess, collection of, for travelling beyond authorized 
distince without ticket 9o7,^G0 

excess, collection of, as if it were a fine 0o7, 962 

exce‘'S, iinprisoninent in default of payment of, illegal 080—987 
Fence, fine for not repaiiiug, when illegal 1028, 10-9 

Fine, imprisonment illegal, in default of payment of 967, 962, 960,080 987 
Fire, caused by spark from engine, liability of Ey Co for 715, 728, 71^9, 

Statutory ponCfSotEys to run locomotive engines 715 718, .28 
proof of negligence on the pat t of Rj Co '7^®» A 

‘ 718-721, 724, 727-730,732 

liabihtj of Hy (Jo for non-deliverr of goods damaged by 


Fireuorks, see Explosion 

Forged certifirate, using of, for obtaining employment 
Forfeiture of deposit for breach of btipulations by season 
ticket holder 

Freight and costa, hen of Ry Co for, in au mterploadei suit 


1074—1070 

822— 825 
478 — 183 
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G 


Pack 


GamhUng, in a Ey. carnage ... . 1048—1053, 1057 

a Ry Carnage when not a public place 1048 — 1053, 

1057, 1058 

Gaieman being asleep on duty and failing to lower signal and 

open gate ... ... ... •• 881—883 

being asleep on duty and failing to lowei signal to 

peinnt n tram to enter station . . 885 — 887 

Goods, Liahilily of Rail\cay Company — 

for loss of, caused by theft m transit ... 307 

boobed through . ... . 360, 371 

•suit to lie against the Co over whose line 

loss occurred .. . . 860 — 362, 

373 

liability of the Contracting Co. for ... 360—362, 

371—373 


left on Ry premises by owner without obtaining 

Ry. receipt ... 165— 168, 170, 175, 176 

delivery, meaning of .. .167, 108, 171 

leasonableoess of special rules ...167, 168 170, 
171, 175.176. 

acceptance of goods by a duly author* 

ized Ry setvant 165,167, 175 

merchandise booked as luggage . 227—229, 233 

booked under Risk note 20, 85, 86, 48, 294 

consignor bound by oidmary tram 

arrangements . 294 — 296 

complete consignment or package 8 — 12, 18 — 21 

24—29, 35, 36, 44, 46, 48, 51 
of special lalue 61, 7i, 83, 86, 92, 131, 135, 137, 

144, 147, 151 

luggage meludes v. ot package ISi — 134 

effect of omission to declare value and 
nature ... 145 — 150 


protection extends to the entire parcel 

or package 148 — 151 

for damage to, caused after arrival at destination, as 

warohonsemcn .. 284 

caused by fire as bailees 297 — 300, 

304, 306 

booked under Risk note 3,223, 294 

of special value .. ... 56,151 


174 
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Good^, I/iabihty of Railway Comjiuny — coutd 

declaration of value and nature 
demand for nisurance charge 
by specially anthoiised By servant 


for short delivery of 


17G, 182, 184, 188, 190 


demurrage accrues by plaintiff’s 

lefusal to take delivery 184 — 187 

effect of claim by consignee 
after delivery and grant of 
cleai leceipt 190—193 

booked under Risk note 13 

of special value 124 ISl 

for non delivery of 195, 208, 226 443 

proof of delivery to Ry Co , for 
despatch 226 

at furthei destination 263 

failure of B) Co , to re book at 

destination 263—266 

contract otherwise than under 
forwarding note not binding 
the Ry Co , to rebook goods 268—266 
in their original condition 

change of condition in consign* 

incnt 267—2/ 

cause of action against con 

signee’s agent when good ^07— 

11 regular sale of goods left within By 
piemises 

effect of failure by Ry Co 
to observe piovisions of 
R, Act 

as bailees 

297 

damaged by fire 

duty of By Co , to protect when risks ^ 

occur “ * ’^23 

booked under Risk note .. 

. , 1 _ 52 ™ 


booked under Risk note 
of special Value 

'silk wrought up with otliei 
matcnals' meaning of 
fno teiin 


52,6-1,80—82 



PAOB 


Goods, LxaltUty of Ra^hcay Company — contd 

value of silk should be more than half the \ alue 

of fabric 54, 80 — 82 

misdescribed 156 

effect of condibons of Rj receipt 156 — 159 

onus of proving negligence 156, 159 

for wrongful delivery of 233 

duty of Ry Co todeluertothaperson 
who hns property in goods and 
right of pos«e«Siou 233, 248, 250, 254 

booked under risk note 2o, JO 

oniii of proMDg wrongful delivery 27, 28 

for delay m delivery of goods 25b 

notice of the time when and the puipose for 
vhicli goods uere leqmred 2o6— -262 

for failure to diicit tralhc while c/i route . 409,411 

disregard of the order of consignor 409, 410 

for tho full veight of goods shown ou Railway Receipts 184 

right of Ry Co to collect higher charge^ for 817,096 

conditions on the back of receipt note to 
correct charges for 3l7— -823, 096—700 

higher cUiige foi, distinguished from under* 
charge 818—328 

election by consignor of mode of carnage 317 — 323 

notice of ahernatiic rates for not pub 
hshed 318,321-823 

foi overch'irgcB u ade bj delivering (jo 32 i 

delivering Co when regirded is agmt 327 

want of powei of distinatioii station to altoi 

the contract to c'*rry 324 o28 

Goods, rofusul by consignee lo take pait delivery of 329 

consignee Imble to pay wliirfagc md demurrage 
for 329—338 

dutj of lly Co to sell detained 

hen of Ry Co for prior debt due by con 

signeo upon 3J6, 347 

atoppago of, tn transitu 

when terminates . 340, 8o3— 3o5 

when delivery of, complete 349—356 359 

Hy receipts not instruments of title to 3o0, 3o4, 35S 359 
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false declatation of tho Nvei^lit of, n 
for 


lOlo, 1016 
1038 1 03<) 
1038 
1038 1030 
1038-1040 


Page 

Goods— contd 

ofiect of endoisoment on Rv receipts by consignees for 
delivery of 232' 233, 24u, 244, 254, 848—354, 357, 359 

duty of Ry Co to keep, re-jdy foi delivery for a reason- 
able timo 196, 200, 202, 205, 206, 284, 285, 287 
to give to consigneo notice of arrival of 105, 107, 206 
consignee to 'ippl> witlmi a leasonable time for 
delivery of 196, 206, 284, 28o, 287, 288 

false description of 1017 — 1020 

fireworks declared as locks 1017, 1018 

I passenger charged 

omission by a Ry servant to make demand to declare 
weight of 

for false description of 

evading payment of fare for 
charge for the offence of chevting Ry 
janediction of Court to try 
dangerous, liability of a person for sending 270, 271, 275, 277, 283 

notice of the nature and contents of the package 

to be given to Rj servants 270—276, 270, 280 

2aa 

peottUy for omitting to give 

(Gratuity, or bonus money of Railway servants not liable to 
attachment 

gift or actual delivery necessary in case of 
Guarantee money of Railway servants attachment of 

creditor not entitled to satiafaotion of his decree from 
entitled to stop order 
entitled to interest 
hen of Railway Company over 
Guard tearing out line clear message in the absence of station g__^0gg 
master and starting a tram 

allowing hi8 train to remain unprotected between two 
stitions 

failing to see that particular points Viore correctly set 
^ailing to see that coolies did not enter n ballast tram 
after it was in motion 
drunk on duty, jurisdiction of High Ooiirt to try * 

onitting to stop his train and obtaiu line clear certificate gjrf 

slander by, towards a passenger 


845 846 
S45, S46 
866, 869 
866, 868 
866, 869 
866, 86<> 
869 


911—010 

046—051 

P41— 045 
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High Courl, vrant of local ]«mtliction of, to try a guard for 

drankennesa . 1034 — 1037 

jurisdiction of, to trj asint for nnisance 74% 750, 754, 755 
Hide bundles, consignee’s claim against Railwaj Company to 

account for, liy pieces 182, 183 


Imjrtsotiment, in default of payment of fine undei Ry Act 

illegal 957, 9t>2, 966—968, 

980—987 

Jneren^ed ehaige, pajment of 78, 83, 85,92 — 106, 

109, 118, 123,138 

Avavrer of, by Railway Company 79 

omission on tbo part of Ry Co to demand after 

declaration 58, 59, 62, 67, 69, 8i, So, 89, 91, 

96, 101, 105, 121, 123, 151—155 
acceptance of by specially authorized Ky 

ber^aut o8 59, 62, 67, 86, 99, 123, 168 164 

dlstioguisbed from insurance charge 84, 85, 93—95, 

98—111 

Itytincfioo, agaioat obstruction of Ry Co tonghtofway 826—880 

interim, to restrain nuisance caused by workshops 
of a lly Co 748— 7o0, 754 

tntcnm, to restrain a Ry servant trom serving others 710, 714 
Injury, sustained by a passengei 

by a carnage dooi left open 522 — 524, o26 528 

by a part of bis body being outside the carnage 529, 632, 

552, 553, 6d4 

breach ot statutory obligation 529,533,535 
contributory negligence on the 

part of the plaintiffs 529, 532, 

536, 552, 553 

while alighting from train 554 — 562, 564, 566, 569 

by bad lighting 554 556 — 559, 562, 564, 569 

by incomplete platform 554, 55b, 557, 562, 569 

by tram oveishooting platform 554, 558 — 560, 662, 

566, 569, 570 

by omission to warn passengers against alighting 554 
6b0— 502, 666, 569, 570 
by collision of trams 497, 498, 515, 510^ o20, 521 
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Injury— coTitd 

to horse, InbiUty of Ry Co for 484 — ‘iSC, 494, 496 

ohect of failuie of R) Co to obtain an 484, 48o, 487, 
agreement . 491, 492 

accepting Jioiso for carriage without decla* 

ration . . 484, 485,492 

pro\ iding nusmtablo wagons . 484, 487, 489 

494—490 

onus of proMiig that Ry Co discharged the 

duties of a bailee 484, 486, 487, 489, 

494—496 

not booked at owner’s risk nor insured 494, 495 

InsHiance cliargc, payment of specie rate not amonnting to 

paj ment of SC— 83, 91, 95—102, 105, 109, 117, 118, 119 
demand for . 58, GO, 62, 63, 69, 151— 16i> 

Insurers, Inbihtj ot Railway Company as . 208, 218, 222 

Intflichanoc of traflic booked through between two Railways, 

agreement for 860—862, 86b, 

460— 4o4 


lelattonehip as puucipal and agent or as partners 
foi 861, 36.’, 867, 388 

liability of contracting Conipanj for lo«s of traffic 

bookod tliiough 860-862,371-378 

company o\er whoso line loss occurred 

^ 860-302,871-3^3 

w lion receiving Co act as agents for delivering Co 

® ® 4o0, 451, 453, 454 

lutcrlocuU ry order, error in, not affoeting tho merits of the 
case . 

/nferjiieoder suit by Railway Company ... 

lien of Railwaj Coinpuiy (or freight and costs id 478— 
for wharfage and demur* 
rago • 47^ 

amendment of , ,,, 176,1' , 


Jemadar failing to lock points properly and endangering the 
. safety of the public 

the faimg pomts before allowing a _s gf> 
train to come into the station 

Junsdietion of Courts, cause of action arises within, where 

breach of contract took place .• * 



Page 


Junsdtction — cotitd 

of High Court to ontertnm a emt to leslrain 

nuisance caused by Ry Tvorkshops 71*^ 750, 7o3 — 7o5 


of High Court totrj a guard for drunkenness 1034 — 1037 

of a Court to try a charge for the offence of cheating 1038 — 1042 
hlagistrato to try offences coranntted out of local 1041 1042 
of Mofussil '^jinall Cau e Courts to ittach salaries 
and otliei debts ot Rj servants Uithm the 
jurisdiction of High Courts 833 83o 

of a Small Cause Comt to entertain a suit for pay 

ment of profession tax 783 784 

of Courts, In suits for recox ery of oiei charges levied 470, 177 

cause ot action aiises xvhere overcharges 
xvere levied 476, 47’' 

of Small Cause Court to attach salaries of By 

servants 837, 840 

prnl ibitorr order to tho disbursing office outside 

the 887, 840 

transfer of decree for execution to Court having 887, 841 

di buraing officer not bound to pay money into 

Court without . 887, 841 

of Court prol ib tory order to disbursing officer 

residing outsido the 842—844 


I. 

Land taken foi Railway 733 — 730 

damages cau&ed to lands adjoining 733—730 

when sepaiato Suit maintain ible foi 733 — 736 

iigl t of waj ou 831, 832 

Legal representative son adopted bj a Hindu widow 583 — 58o 

entitled to sue for damages for the benoiit of the 

members o£ the family of the deceased 581, o85 

not entitled for any portion of damages 58‘t-*588 


L^db%lity of Railv-ay Company — 

for loss of goods caused by theft m transit 307 

hooked through 360, 371 

suit to he against tho Co over who«e 

line Io«s Occurred 300 — 362 373 

liability of the Contracting Co for 360—302, 371—373 
left on Py premises by owner without obtaining Ey 

receipt Itio— 168, 170, 175, 170 
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LiabiUty of Eailtcay Covipany—^contd 

delivery, meaning of 
reasonatlenesa of special rules 


1G7, m 171 
107, 168, 170 
171, 175, 17C 

ncceptanco of goods nutliorized 

Py sen ants 105, 107, 175 

merclniidiso booked as luggage 227 — 229,233 

booked Under Hisk note 20, 35, 36, 48 294 

consignor bound bj ordinary train 

arrangements 294 — 296 

complete consicrninent or package 8 — 12, 18— ‘'I, 

fi_29, 36, 44, 40, 48 61 

of special value Cl, 73, 83, 86, 02, 131, 135 

^ 187, 144, 147, 151 


luggage includes a parcel or package 
effect of omission to declare value and 
nature . 

protection extends to tlie entne parcel 
or package 

for damage to goods caused ofler arrival at destii ationj 
as weieliousemen 
caused b} lire as bailees 


182—134 

140-150 

148-161 

' 284 

297—300 
804 806, 
1, 8, 228, 294 
56, 151 
151-154 
151-155 
153, 154 


booked undei Bisk note 
of special value 

declaration of taluo and nature 
demand for insurance cbai gc 
by specially authorised By servant 
for short delivery of goods 170, 182 184, 188, 1 

demurrage accrues by plaintiff a . 

refusal to take delivery 

effect of claim by consignee oftor delivery 190—193 

grant of clear receipt 

booked under Eisk note 

of special value .. ,,, 

, , , ^ , , loS 208 220,445 

for non-dolivory of goods 

proof of debt try to By Co for gog 

despatch j'g 

at further destiuation 

failure of Ry Co to re hook at gg___o( 5 C 
destination 
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I/iahility of ny To npany— contd. 

contract otberwi«'e than under for- 
waiding note not binding the 
Ry Co to reboolv goods 2C3 — J66 

m tlioir onginn] condition JC7 

change of condition in consign- 
ment 2b7‘— 270 

i.'inse • f iction against cons-ignpe’s 

agent when good 267*— 270 

irregular ile of goods left within Rj piemisos 415 

as bailee-. 291 

damaged b\ fire 297 

dotv of Ry Co to protect 

when risks ''cem 297 — 299 801 

booked n ider Risk note ^23 

of special \aliio 52, 70, 80 

"silk wrought up i\:th otbei 

materials" meaning of the term 52, 64, 80—82 
value of Mlk should bo moie than 

half the value of fabric 61, 80—82 

giods imsdo'Cnbtd Io6 

olT (.t of con btioiis « f Ry rcctipt 166 — 169 

oiiii's of pi ning negligence 150— IsO, 163, 164 

f 1 « rougfitl dcliv ti ot goods 283 255 

duty « f R' ( 0 to deliver to the 
pci on will lias prtpeity m 
goods and light of po«se'Sioii 233, 248, 250 
254 

booked under risk note 25, 30 

loi dnlay in delivery of goods 25G 

notice of the time when and the pin po-^e for which 

goods wcie required 250 — 262 

foy to dvJoTt iTaffio wVnk© pn Tmile 40^^ 411 

disregard of the order « f consignor 409 412 

foi the full weight of goods show u on Railw ay Receipts 184 

light of Rj Co to collect higher charges for .. 317,690 

cond tions on the back of receipt note to 

c rrect oliaiges for . 317—323, 696 700 

luglicr charge distingaiahed from under- 
charge . .» 318—323 

notice of alternatuo rates not pnb- 


176 
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Liahihty of Railway Company— contd, 

for oveToharges made by delivenag Co 324 

delivering Go when regarded as agent ... 327 

want of power of destination station to alter 

the contract to carry goods 324—328 

for injury to horse not booked it owner’s risk nor insured 484, 485, 

486, 488, 4D4, 49o 

providing unsuitable wagons 484, 487, 489,494-496 

for loss of life caused by an accident 60o, 624 62o 

for loss of life caused by explosion of fireworks 574, 675, 579, 580 

duty of Ily Co to carry passengers safely 574, 575, 

582, 583 

onus of proving negligence on tbe part of Ey Co 574, 575, 

580, 583 

onns of proviQO’ absence of necrbcence on the 
part of Ry Co 605, 606 609 

for injury sustained by a passenger ^ 

by collision of trains 497, 498, 515, 519, 520, 5-1 

onus of proving that the pae«enger received 

injuries in a collision 515, 619,OiU 

by a carriage door left open 522 — 524, 626, d28 

by a part of tbe bodj of the passenger being outside the 
carnage 529, 632, 552— 

breach of statutory obligation causing accident 529, 533 53a 
contiactual obligation between Railway Company 

and passenger 529*532, 

contributory negligence on the part of plaintiffs 

while alighting from tram 554 — 562, 564, 566, 

bj incomplete platform 554, 556, t ^ 

by tram overshooting platform 554, 558 560, 

by omission to warn passengers against 570 


illegality of opmionforroed by Judges by personal 
insnection of the place of accident 

^ ^ 620-5S8 

for loss of life and injury to passengers ^26—636 

by alleged suffocation of gas lu tram 028—686 

negligence on tbe part of Ry Co ••• 
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Liai^Uty of RatUray Company — contd 

for fire caused bj spark from engine 715, 727, 728, 732 

stitutorj poner&i of Hallway to run loco- 
inotivt engines 

proof of negligence on the part of Ry 


716-718, 728 

Co 715—721, 
724, 727—732 
749 

749, 760, 754 


for nuisance caused by their workshops 

injunction to restrain nuisance 
jurisdiction of Ui^h Court to entertain the 

suit 749, 750, 763, 755 

for acts done under statutory poweis 749—752, 754, 762 

plei of laches ot aciiuiescence on the part 

ofthephiniiff 749, 754, 767 

for damages caused to lands adjoining Riilwaj Uuds 737— 7S8, 

739 

duty of Ry Co to nnko iccommodstion 

works 787—741 

for negligent construction of accommodation works 787—748 

for acting m excess of "tatuiory powers 737, 740,-742, 745 

suit for damages when ma ntamable 737, 789—742 


for refusing to proa ide reserved accoiumudation 

rules for pioviding reset ved iccomtnodation 
waiver ol 

for municipal ground lates as occupiers only . 
for profession tax to two municipalities 
juiisdiction of Couits 

for detamatorv wyrds spoken by a guird 807, 

£oi >jkie of seison ticket lost by the holder 

lofusalofRj Co to issue duplicate ticket 
to return deposit money 

for cruelty to auimals 


087 088 
687, 688 
087, 688 

777^780 
7o2, 785 
783, 784 
808, 8H, 812 
822- 824 
822 824 
822— 824 
1065—1007, 
1072, 1073 


loco, 1069 
137, 144 


goods yard of a Bailw ly whether a public 
place 

Inability, of ste imer con pnny for loss of g ods during 
tmnsii s«ion by rul'nj 
of oonsignee ot good, doto.nod b, Ky 3,, 

duty of liy Co to sell goods detained 340, 347 

of consignee for refusal to talc port dcl.Tcry of goods . 329-333 
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Lxahxlxty — contd 

to pay wl aifage ojid demurrage cli irge 325- 
of a person for seeding dangerous goods 270 

275, 277 

notice of tl e nature and contents of the 
package to be given to Railway servants 270— 
279 280, 

penalty for omitting to give 
of u father for taking his son without ticket 
to conviction when arises B72 

of a zainirdai foi damages caused to Ry line by the burst 

ing of lus tank 701 70-j, 70o 707, 

duty of zammdar to m untain ancient tanks 701 
absence of neghgenct on the part of zammdar 


271, 

283 

•270 

,283 

274 

977 

873 


701 

70d 708 /09 


ih''eji8e to stoie timbe within muniupal limits. By Oo failing 

to obtain 1058, 10i9 1062, 1064 

agent charge 1 foi failing to obtain 1058 1059, '062 

held hceose no< necessary 1059 1062, K51 

tiSJ? of Rv Co for freight and costs in mteipleader suits 478—483 

for wharfage and demurrage 178—183 

for prior debt due by consignee 

ntation m a suit for lo^-s of goods 164—467, 471 472 

pciiod of in a suit for non delivery of goods 


period of, lu suits for compensation 


597, 596 COl, 602 


Loss BPe li ability 

tuqgage, liability of Ry Co for lo«8 of 
merchandise booked as 
person sending his, bv a | asseuger 
chai go for nttompt to defraud by evading payment of 

fare due on ’ 

it 18 not the duty of By solvents to enquire into tbo ^ 

ownership of * 


227-230 
227, 220 230 

1005— 1003 


not insured 

includes parcel or package 


182, 183, 135, ISO 
132—136 
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IVI 


ihinictpal ground rnte, liability of Rj Co foi, t*’ occupiers 

oul) .. 777—780 

iVi(ntcipu/i<ip^, wlietlier a R\ Co Inbbfiipn piofe«sioii t-\x to 

two 782 — 78o 

jurisdiction of courts 783, 784 

Uidiicij nUty, iigl t of to f i ter * n Ri 1 i ds to laj p pes 761 — 771, 771, 

775 

whether notice to Ry Co ii ces- ir\ 70 1, 770, 774 

whothtr Ry Co hwponei to liy pipes 770 — 773, 776 

3fi<d fcnp/ion of guod', Ry Co iirt exoiuiatcd fioin lUliiln 

lit\ loi 156 — ]5y, 163, 165 

ot oxceptvd artiL cs, hibil tv ot Ky Co tor 137- 144 

N 


^eyUgeuce, ali'enct < t } lool of i ii the p'lrt ot Ky to in a buit 

for death and injmy caused to passengers 638, 616, 

652, 60 S 684, 685 

ille '•auou if, on tlie part »l Ry Co foi death 
caused by e\plosion ot fireworks m i tram o74, o76, 580 
ab>>eiice of, 011 the part of Ity Co m a suit foi 
damage to goods 284—286 

absentt ol buuleii of pioving, whcic goods were 

stolen in transit 807—309, 311, 316 

burden of proof ot, m casts where gjods were 
damaged bj tire 29l — 8i)i, 304 — 306 

biuden of proof of m -suits toi nou delivery ot goods 

misdescribed I 06 , 15b, lo9 163, l64 
m ca-'t ol aro ds booked at ow ner s 

risk 06 , 39, 43, 44 4b, 47 
in a suit ag unat Ry Co for damages 
caused b\ sparks tiom engine 715 
716, 718—721, 721, 72o, 727—730, 732 
ot Ky. sen ants for iion-deli\ery of goods, liability of 

Ky Co for .. . 106, 200, 203, 204 

of Ry servants 01 agents, Ry Co protected from 
liabilitj for, for loss of gootU of special value not 
m«urcd 72, 73, 70, 77, 78, 66 , ‘JO, 138 — 140, 145, 146 
of Rj servants, for lo«s of gfeds looked muier Risk 

note . 4, C, 7, 21 

of Ky. Co. in providing nnsuitable wagons 48 f, 4 b 5 

4‘'J, 401— 4''6 

Onus of pioving .. 18-1,480, 494—496 
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Ncgligcnco — contd. 

coutubutorj, on ffio pnri of tlie plnintifT m n suit against 
lly Co foi in^nrj sttstftmed by leaving carnage door 
open 529, 532, 580, 552, 653 

on tlioparfcof Ilj Co , presumption of, m leaving the 

c irmgo door open 63J', 514, 553 
pa'^sengor IniNfulh attempting to a\Oid danger oi in- 

eonvoiucnco is not guilty of 622, 628, 526, 528 

Ry Co guiltj of, m not 1 eepnig tlio station properly 

lighted 551, 550—559, 562, 661, 569,570 
m keeping tlio platform in a danger- 
ous state . 551, 656, S'!?, 562, 669 

m allowing a tiam to over&lioot platform 

654, 557—562, 569, 570 
in not u arning a passenger against 

idigliting 55 1, 560, 561, 662, 566, 569, 570 
m not providing mglit watchman . . 

006, COS, CIO, Cn , GI2, C16, 617, 625 
of Hi. Co III construction and niaintonanco of riilaay 

inu. ... 737-741 

of a dm or m ninimig his tram against signals .. 

895, 897, 808, 022-924 
„ „ through 

a closed gate 8S4 

„ ,, and not 

haMiig Ills tram under control 876 — 878 
in oinittintr to stop his tram and obtain line- 

cUarcmliBcati S72. 873 

in starting a tram uithout receiving bno- 

ola.rticUt HOS.m 

111 iinconpling ongmo of a tinm without ^ 
seeing that brakes 11 ore on 89i'^* 

in parsing a danger signal when the line vns 
not clear and smashing lei cl crossing 
gates 8S5— 83/ 

in st irting his tram with a wrong Imo-clcar 
ticket disregarding signal ngnm®t him 924— 
of agatonian in being aoloep oil dut) and filling qq}_cs3 

to loner signal and optn gate . • 8®* 

to permit a tram to enter station... 885, 6 • 
of a guard m failing to soo that eoolics did not cater 
a hallasit tram nfter it 
■was in motion .. 9tl“" 



contd 


that particular points were 
correctlj «et P46 — 953 

in alloTMng his tram toieiuam unprotected 

betw cen two 'Stations 911*— 915 

of a jemadar in not lockin^ points jiropeilj and eudangei- 

inp tho safeti ot the public 690 

111 not having locked the facing points before 
allowing i tram to come into the 
station 878—880 

of a station master in allowing a mail tram on a siamg 
where a goods tram was stand 
ing 932—934 

in allowing a tram to i nn on a wiong 
line witb wt taking prescribed 
procautions 917, 921 

in failing to see that facing points 
were secnrelv locked befoie allow- 
ing a train to come into the 
station 878— 8S0 

in not poisonall) observing that the 
rearp rtionifatiun was missing 
be lore giving line clear for another 
tram 910 

in allow Mg a tram to stait after 
liav IT g gn en line clear tor a tram 
fr ni the opposite direction 935—937 

ID allowing a tiain to procetd to the 
next St tion without previoiish 
obiaimng i line cltru luessa^^e 938 — 9-10 

in pioparing hne deal certihcate and 
handing It Over to the giiaid ot i 
down ti in before the arrival of an 
up tram 927, ‘*31, 932 

in fa ling to see that tho sigi tl ' as 

1 ept at langet *^07, 910 

in causing death bj rush and negli- 
gent act by wronglv preparing 
line clear message betorehai d and 
Biartmg train 90S 

of a signaller in omitting to be present and ansvver signals 

and messages S/0,871 



INDEX 


Obstruction b} Rj Co t<i public iighfc of wnj by closing level 

crossing gate . 820, 827, 829 

injunction against 820, 827,829,830 

of a Ry servant m tbc performance of Ins duty 1021, 1023 
O^er of bribe to a Ry Ber\ant 1043—1045 

Offictal assignee, right of, in after acquired property of an insolvent 

8oo oji 

retrospective effect of an Act in vested rights of 856 857 

Onus of proving that appheatiou for delivery of goods was made 
within a reasonable time 

that goods were delivered to Rj Co for despatch 226 2“’/ 
readyfor dehv ery for a reasonable 
time 196, 201, .00,230 

how the goods entrosted to Rj Co were Io«t 18® ^8*^ 
how the goods booked under Risk note were lost H 

29 , 37 , 42,44 40,46 

that loss of goods booked under Risk note was 
caused by somo default for which By Co were 
liable . ^ 

that loss of goods occurred while in the custody of 

By Co 190, 191,1“3 1^4 

that goods were not stolen by Ry servants or theif , 
Agents 307, 303 30 % SU 

that Rv Co took as much care of the goods as a ,5, 
bailee 

48G, 488, 4S9, 4H 4 ^ 4 

ni gligonci , wlipio goods were damaged bv 

while in possession of Rv Co *g(i4— 50'^ 

on the part ot Ry Co m not prevent 
ing dnngerons goods being carne^ 
trains by passengers 574 , 0 • ■*, 

in I lino of Loods booked 4” 

note 36, 3^ 43 *1 

m HiiitK against Ry Co, , 1^°' 

doJivory of goods 1 ' 16^ 1^ 



IHPEZ 


zxxvii 


h ejlipence— contd 


Page 


that particular points ivere 

coirectly «et 946 — 951 

m alloNMiig his trvra toieiuaui unprotected 

betn een two stations 911—915 

of a jemadar m not loclin^ points propeily and endanger 

ing the safety ot the public 690 

in not having lock d the facing points before 
allowing i tram to come into the 
station 878—880 


of a station master in allowing a n ail tram on a eitimg 
whore a goods tram was stand 
ing 932—934 

in allowing a tiain to nm on a wiong 
luie with ut taking pre'>cnhed 
precaotions 917, 921 

m failing to see that facing points 
were setoiek locked before allow* 
mg a tram to come into the 
station 878—880 


ID not peisonally observing that the 
reirj rtion f a ti iin wi« missing 
I ( lor© t, V ing line clear for another 
tram 916 


in allow 11 g a tram to stirt after 
hung given line cleir lor a tram 
fr m the opposite direction 935—937 

m allowing a tiain ti pmcetd to the 
n« xt stition without previoiish 
obtaining a line clefi i essa^e 938 — 940 
in preparing line clear ceitificite ind 
L mdiiig it over to the gi aid ot i 
down In in before tbe arm il of aii 
np train 927, ‘'3] , 932 

in failing to see that the sigi al \ as 

kept at danger 907, 910 

111 causing death by rash and negli- 
gent act by wrongly preparing 
line clear ine‘!oago beforehand and 
starting tram 8<^9, 905 

of a signaller m omitting to be present and answer signal^ 

and messages 870, 871 
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Endangering— contd 


Pagb 


bj drivoi in not h wing his train undei control while 
entering station and running against 
signals 876, 877,878 

in passing a danger signal when tiie line 
w 18 not cleai and smashing level cross* 
mg gates 88o — 887 

in running lus tiaiii against signals 
tlirough closed gates 884 

in uncoupling ongme of i tram without 
seeing that brakes were on 891,893 

in stalling hts tram with a wrong line- 
clear ticket disregarding signals agiinst 
Inin 924, 925, 926 

m starling a tram without receiving line 
clear ti^et 90b, 906 


in omitting to slop his train and obtain 
line deal certificate 872, o7j 


by gateman in being asleep on duty and failing to 

lower signal imd open gate 881—883 

m being asleep on duty and faihng to 
lower signal to permit a tram to enter 
station 885- 887 


b) guard in tearing out the ime clear message in the 
absence of station master and starting a 
tram 

in allowing his tram to remain unprotected 
between two stations 


888—889 

911—015 


m failing to see that particular points were 
correctly set 

in failing to seo that coolies did not enter 
a ballast tiain after it was m motion 


946—951 

941—945 


in omitting to stop his tiam and obtain 
hue clear certificate 

by Jemadar in not locking points properly 

in not having locked the facing points 
before allowing a tram to como into the 
station 

b) signaller in negligently omitting to be present 
and answer signals and messages 
by stition master in failing to soe that facing points 
aie securely locked before allowing a 
tram to come into the station 


872, 873 
890 


878—889 

870, 87 J 


878—880 
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THE PROVJDEIs^T FUNDS ACT, 1897. 

ACT i\ OP 1897. 

(As Amoudeil bj Act IV of 3003 ) 

[Pa5«d on the lltA ifareh, 3897.] 

An acf (0 amend the law refiling to GoTcrament nnd other ProTidetit 
Fund"! 


Whereas it h cxiiedicnl to amen I the law relating to Gorernment and 
ether Proriclent Funds , It is hereby enacted as toltowa — 

1 (I) This Act may be called the Provident Funds Act, 1897 

(2) It extends to the whole of Bnti'<h India, including British 
Beliichistan, and . 

, mencemeiit 

t’J U ahall come into force at once 

2 In this Act — 

(U "Prondenl Fund ‘ roeansa fund in which the subscnptienA or ®®^aUions, 
deposit of a ly clua or clai'es of employees are received and hold on 
their in hvidual account?, and includes any contributions, credited in 
respect of, and any Interest accruing on, such subsciiptions or deposits 
under the rules ol the Fund 

(J> “ (roreromenc Provident Fund ’ means a Provident Fttnd cossti 
tuted by the auehonty of the Government for any class or classes of its 
employees 

(") “Railway Provident Fund* means a Provident Fondconsti 
tntedby the authority of the Government of India, or of any Company 
which administers a railway or tramway in Brimfa India, either under a 
special \ct of P-irhanient oi under contract wjth the Secietary of State 
m Council or the Governmont of lidia, tor any class or classes of the 
employees on, or in connection with, each railway or tramway and 

(4) “compnlaory deposit means a subscription or deposit which is 
not repayable on the demand, or at the option, of the s»b->criber or de 
positor, and mcludcs any contribution which may have been credited in 
respect of, aod any interest or increment which may have accrued on 
such subscription or deposit under the rules of the Fuad 

5 (1) When a subscriber to, or depositor in, any Government or PaymeBt 

Railway Provident Fund dies, and tho aum standing to his credit in the or^Ilsd. 
books of the Fund does not exceed two thousand rupees, the officer or Provi 
person whose duty It is to make payment of each sum raiy piy it a • • — 
follows — 

(а) he may pay it to any person entitled to receive it accoi ding to 

tlie rules of the rnnd or, in she absence of any rule of the 
Inndto the controry, to any person nominated in writing 
by the deceased subscriber oi depositor to receive it , 

(б) in any case not here m before provided for, ho may pay it to 

any person appearing to him to be entitled to receive it 


dent Fond 

OD death of 

subacri her 

r tepn«i<Or 


Tnfi PBOVIDBNT FUND? ACT, 1897. 




Protection 
to dejioaita 
anS other 
Bums m 
certain cases 


Froteclion 
for ftnyUiirB 
donu in ('ood 
fmth under 
tins Act 

Power to 
extend Act 
to other 
ProTident 
Fund 

fiaring ns to 
estates of 
sotdiei K 


(2) The provisions of aub section (1) shall apply to any such sum 
which at the commencement of this Act stands to the credit of any sub 
soriber or depositor already deceased 

(3) Nothing in this section shall affect the validity of the rules of 
an} Fund in so far as ench rules may provide for the disposal of suras 
exceeding two thousand rupees 

4 (1) Pompulsory deposits m any (Joveniment or Railway Provident 
1 und shall not be liable to any attachment under any decree or order of 
a Court of Justice in respect of any debt or liability incurred by a sub 
senber to, or the depositor in, any such Fund, and neitlier the Official 
Assignee nor a Receiver appointed under ( hapterXX of the Code of 
Civil Procedure shall be entitled to, or hai e any claim on any su b com 
pulsoiy dejiosit 

(2) Any sum standing to tbccredit of any subscriber to, or depositor 
in any such Fund at the tmje of his decease and payable under the rules 
of the Fund or under this Act, to the Tvidow or the children, or patUy w 
the widow and paitly to the children, of the subsenber or depositor, or 
to such person ai may be authorized by law to receive payment on her 
01 their bohaU, shall rest in tho widow or the children. oi partly m 
widow and partly m the children as the case may be, free troto any 

or other livbility incurred by the deceased, or incurred by the widower 
by the children, or by any One or more of them before the death of snob 
subscriber or depoaitor. 

(3) Nothing in snb section (2) shall apply lu the case of nny such 
subscriber or depositor as aforesaid dying befoie tiio thirteenth day o 
Mnrch 190? 

5 No suit ot other legal proceeding shall he against any person m 
respect of anything done or m good faith intended to be done lu purs'* 
auce of the proMstons of this Act. 

6 The Goaernor»Gcner«l in Council may . m bis disciotioii by notifi 
cation in the official Gnrelte, extend the provisions of this Act to any 
Provident Fund eslablivhed tor tho benefit of its employees by 
authority n ithin the meaning of tho Xiocal Aullioi ities Loan Act, 

7 Is otbing m section 3 i,ball apply to money befougiog 

of any Furopcan officer, non coramisaioned officer or soldier ‘lying m 

llajesty's service m India or of any European who at the time o 

death svas a deserter from such service. 



APPENDIX C 


RISK NOTE, FORM A. 

(Approved by the (lovernor General in Council under ScLtioii 72 (2) (b) of tbo 
Indian Rulirays Act, 1\ of 1890 ) 


(To be used when articles are tendered for carnage which are 
either already in bad condition or so defectively packed as 
to be liable to damage, leakage or wastage m transit) 


-SlATIOV, 

— 19 


tVhereas tiie coQsiguiuent of- 


-tendered by ^ as per Forwarding 

Order >o of this dote, for deapatch by the Railway administra 

tioa or their transport agents or carriers to station, and for which 

— have received Railway Receipt No of iame date, is in bad condition, 

liable to damage, leakage or wastage in transit, as follows — 


— the nnden-igned do hereby agree and nodertike to hold the said Railway 
adoiiQisiration and all other Railway admii ivtrations working in connection there- 
with, ana also other transpoit agents or lamers employed by them respettively, over 
whose lUilways oi liy or through whose transport agency or agencies the said goods 

may be carried in tr in«it from— station to station 

harmless and free from all responsibility for the condition ni which the aforesaid 
goods may be delivered to the consignee at destination and for any loss arising from 
the same 

Witness Signature of sender — 


(Eignalure) — 
(Residence) — 


rPather's Name— 

’*^tcaste 


Witness 


(Signature) 


Profession 


(Residence) 


Residence 
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APPENDIX G 


RISK NOTE, FORM B. (OLD). 


fApprored bj the GoTernor-GeDcral in CoddciI under Section (72) oi Indian 
RftilwayB Act, IX of 18^0 ] 


(To be used when the sender elects to despatch at a “Special 
reduced’ or "Owner’s risk” rate articles or animals for 
which an alternative “Ordinary” or “Risk 
acceptance ” rate Is quoted in the tariff) 


-SUTIOV, 

—191 


hereas the consignment of— 


- tendered by— .a« per 


Ibrwarding Order No . 


—of this date, for de^pitoli by the— 


-railway adoinnstration or tbeir transport agents ot carriers to 
^atation, and for which 4— hare received Kailwoy 


-of same date, is charged at a special reduced wte instead 


Receipt No ■ - 

of at the ordiniiry tariff rate chargeable for eocb consignment, i, the nH'^^raigned, 
do, in oonsidemtion of such lower charge, agree end undertake to held the said rail 
way adminiatratioti and all other railway admmisirations workingm connection there* 
w ith, and also all other transport agents or carriers emplo) ed by theta respect'*"* y* 
over whose railways or by or through whose transport agency or agencies the eai^ 

goods or animals may be earned in transit from 

station harmless and free fiom all responsibil'ty for any 

loss, destruction or deterioration of, or damage to, the said consignment fcom any 
cau&e whatever before, during and after transit over the said railway or other n« 
svay lines working in connection tberowilh or by any other transport 
agencies employed by them respectively for the carriage of the whole or a^y P 
the said consignment 

Signature of sender 


(Signature) rFather'a name 

Rank oT-i 

(Residence) — (.Caste 

WiTSESS. 

(Signature) — Profeasiou 

(Residence) 


•Age 


Bcaidcncc 
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RISK NOTK FORM B. (Rovised) 

[ Approved by tlic Goveruor Central in Conncil under Section 72 (2) (t) of the Indian 
RailveaT*! Act, IX of 18°0 ] 

(To be used v, hen the sender elects to despatch at a 
“Special reduced’ or “Owners risk’ rate articles 
or animals for which an alternative "Ordinary* or 
Risk acceptance "rate Is quoted In the Tariff) 

S TATION , 

__I9 . 

IVbere the con^ignmenfcof . 

tendered bj ~ na per Forwaiding Order 

of tl IS date, for despatch by tbo Ratlwij admmistra* 

tion or their transport agents or earners to stalion, and for which 

liave receired Railway Receipt No of «ame date is charged at a ‘■pecial 

reduced rate instead of at the ordinary toiiff rate ebaigcnllofor such cou«3gnment, 
the aiidertigned, do, m consideration of such loner charge, ogree and undertake to 
bold the said Railway administration and all othci Railway admini'iirations working 
in connection tl erewitli andal oall other transport ogents or carriers employed by 
them respectively over whose Railways or by or ihrouch whoso transport agency or 

agencies the said goods or animi's may be carried in trail It from — — 

station to station liarmie s and fiee fiom all re«ponsibi1iti forany 

loss de«tructnii or deterioration of, or damage to the said ( oi signment from any 
} cause whatever eiccc | t for the loss of a con pletc consig nment or of one or more com 
plete packnges fnnni' e part of a consigi inent dne eithci to the wilfnl ne^Tt of the 
‘ Kail tray administrntion or to tbettJ_v_»L^ thej yilful neglect of its servants, tnrsi ort 
^ asents < r earners emploTcd b' tl em before duriigand after transit oier the said 
Railway or other Railway lines working in conne tion tl ercwith or by any other tians 

port agency or ngei cies employed by them r"speciively for the carriage of the w hole or 

any part of the said Consignment provided the term wilf il i eglect he not held to 

include fire, robbery from a running irain or any otl er unfore een event or nccident 


IVlTNESS 

(Signature) 

(Residence) 

Witness 

(Signature) 

(Residence) 


Signature of Sender- 
^Tdther’s Name 


(^Caate- 


Profesaioa 

Residence 


-Age- 


NoTi —The BboTe form la for t 
1 at the form in Fpgl eh In the Bill 



nTtiiienra t tlie pnbllc ti 
Rtlv form BiiA tba Us It 


ansUt* I m lo the T*ni*eQi«r ca the rererae 
ByBdn n siTBtion Bccefita no reaponsibil ty 
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APPBNWX C 


RISK NOTE FORM 0. 


^Approved by the Governor-General m Conncil under Section 72 (2) (6) of tho 
Indian Railivajs Act IX of 1890] 

(To be used when, at sender a request open wagons carts or boats 
are used for the conveyance of goods liable to damage when 
so earned, and which, under other circumsta nces 
would be earned in covered wagons carts 
or boats) 


-Statiov, 
— -19 


Whereas the consignTnent of 

^ — — tendered by ^ as per Forwarhng 

Older Ko of this date, for despatch bytbe. Kailaay adenmstra 

tion or their transport ugenls or camera to ■ - — Btation, and for which 

~haT6 received Railway Eeceipt No — — -of same date, is at ^ request 

loaded in open wagons, carta or boats to be^o carried to destination thonnder 
signed, do hereby agree and undertake to hold the said Rsilwaj odministration and 
all other Railway admuiistrauous workiog in connection therewith and aho all 
other transport agents or carriers employed bj them respectively over whoso Rail 
ways or by or througli whose tniosport Agency or agencies tl e «aid goods may be 

earned in transit from — ■ 'Station to — — ^ 

station harmless and free from all responsibility for any destruction or deterioration 
of, or d image to the said consignment which may arise by reason of the consignment 
being conveyed in open wagons carta or boats during transit over the said Railnay 
or other Railways working in connection therewith or during transit by any other 
transport agenoy or agencies employed by them rcspectivelj 


Witness, Signature of Sender- 


(Signature) fFather’s namo^ — 

Rank or< 

(Residence)' (_Casto •^6* 


Witness 


(bignnture)- 


Rtjfession • 



pUk notes. 


S79 


risk note norm d. 

[Approved by the Governor General in Goancit under Section 72 (2) (h) of the 
Indnn Rnilnajs A"t, IX of JK‘^0] 

(To be used when the sender elects to despatch at a ‘ Special 
reduced ” or * Owner’s risk " rate dangerous, explosive 
or combustible articles or which an alternative 
“ordinary ' or •• Risk acceptance ’’ rate 
IS quoted in the Tariff) 


\rjicrcis the coa«!gDn)eDt of 


-Station, 
— 19 


Order Xo 


—of tins date, for despatch by the— 


-tendered by - 


as per Forwarding 

Kailway admi 

station, and 


mstration or their transport agents or earners to- 

for whi'’h-;j^ hire received Itailnay Receipt No of same date, is 

charged at special ro<luctd rate instead of at the ordinary tai iff rate chargeable for 
such coii'igiiinent“,the undersigned, do, in consideration of such lowei charge, agree 
and undertaVc to hold the said Railway adcDinutiatioii, and all other Railway 
adrainiitr itioiis working lu connection therewiili and also all ether transport agents 
or camera employed by thom, respectively, oier whose Kailnay or by or through 
tvho«e transport agency or agencies the said goods may be earned in transit from 

btation to station harmless and free 

from all rc-pon*ibility for any loss, destruction or deterioration of, or damage to, the 
*aid consignment from any caase whatever Mce£tJfo^_tlie_Josa_o^a_corngIete_con 
tjjnment or of o ne or more comp lete packages forming part_of a cnnsignmert due 
either to the wiltnl neglect of the Railway administration or to theft by or to the 

yulful neglect of us sefyaiits, transport agents or carncr3_enip^yed by thj^ before, 
danng and after transit over the said Railway or ether Railway lines working m 
connection therewith or by any other transport agency or agencies employed by them, 
respectively, for carnage of the whole or any part of the said consignment, provided 
the term "wilfu l neglect he not held to include Bre lobbery from a running train 
or am other unforeseen event or accident 

further agree to accept icaponsibility for any consequences to the property of 
the aforesaid Railway administration («) and of their transport agents and carriers, or 
to the property of other persons that may be m the course ot conveyance, which may 
he canned bj tlip explosion of, or otherwise, by the <'aid consignment, and that all risk 
and responsibility whether to ilie Railway ndnunistratioii (s) or their transport 
agents and carriers, to t»icir servants or to others, remains solely and entirely 


^\ ITNESS 

(fsigiiature) — 

(Residence) 


Signatnie of Sender 

. fFalher'e Name- 
ink or 1 ^ 

I Caste — — 


Age- 


(Signature)— 

(Residence)— 


Not* - 1) e 
wVerK 1 ot lh» I 
Mspoii iWlity fo 


t of thi pnbl 0 tniulatol Into tb< Tomoeulor on ti 
■ form nad tb* RnilwHy odmiSKtrittiOD nenpts a 


t be eorreotnes* o t the rtmacaM iT»n«l»tioB 
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appesdix c 


RISK NOTE EORM E 


[Approved by tho Governoi General in Coanoil under Section 72 (8) (b) of the 
Indian Eailwayg Act, IX of 1890] 

(To be U9ert when booking elephants or horses of a declared value 
exceeding Rs 500 a *" 

Rs 50 a head , dor 
animals Ra 10 
percentage 
tlon 73 of At 
by 

loaui 

Statios, 

. 

"Whereas i", the undersigned have tendered to the — Railivaj 

administration for despatch to itationthe Huimal (s) raeotionea^ 

below, for which have received Bailnay Ticket No —of this date, 

And whereas have paid to the said Railway admioisfration 

only their ordinary freight charge without any extra charge for insurance, 

And whereas the said Railway administration for such ordinary frei„lit charged 
hold Jteel/reoponsjbJe for proved damages to (each of; the said anjiDalfs) caosed by 
neglect or misconduct of its servants to (he extent of the value mentioned below, 

And wheiets the said Railway administration has notified that it mil not be liable 
{or damige or loss arising from {eight or lestiveness or delay not Caused by the negh 
genoe or misconduot of its servants and such condition is accepted b> i 

the undersigned do, in consideration of the foregoing terms and condilioo', 
hereby agree and undertake that the responsibility of the said Railway administration 
and all other Railway administrations working in coooection therewith and also all 
other transport agents or carriers employed by them respectively, over whose Rad 
waj 8 or by or through whose trau'^port agency or agencies the said animal (s) may be 

earned in transit from station to station 

for the loss, destruction or detenoration of or damage to (each of), the said animal (*1 
shall not exceed the value menti med below — 




AxiVilt 

Talae of 
each. 

No 

DfBcnptioa 


tfo-j Deicrlptioa 


EtfpllBUtl 

Botacl 

Cameli 

Horsed Cattle 

Be 

WW 

too 

»0 

M 

DonVeTi 
i Sheep 

1 Goate 
‘ Pogs 

Other ADimele _ 

Ri 

10 

10 

10 

10 

10 


Witness Signatnre of Sender^ 

(Signature) fhather’s Name— 

Rankord 

(Rcsidcnce)^ LCastc ~Ag{ 


Witness 
(Signature) 


FrofesBion- 


(Rcsidencc) 


Jle<iidenco 



SlSK KOTCa. 
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RISK NOTE FORM F. 


(Approved bj the Governor Genera! in Connoil Under Section 72 ( 2 ) (b) ot toe lucJm 
Railw ijs Act, IX of 1890 ) 

(Tc be used when booking horses, mules, and ponies tendered for 
despatch Jn cattle trucks or horse wagons Instead of In 
horse boxes ) 


Statio' 

IQ . 

Whereis theconsigument of - . . — . _ , _ — . - 

tendered by ^ as per Forwardinij Order 

of this date, for despatch by the- Railway administration 

^station, and for which ~ have received Railway Receipt No 

of same date, )s at ^ request and in consideration of tbe payment by of cattla 
truck or hQr«e wagon rale m lieu of horse box rata loaded jii cattle trucks or horse 
wagons mscvsd of horse boxes to be so carried to descmvtron , 

And wheress the gvid Rni way administration has notified that it will not be liable 
for damige or lo«8 arising from fnght or resliveuess, or delay not caused by the 
negligence or misconduct of its servants, and such condition is accepted by ^ , 

the cnderaigned do hereby agree and undertake to hold the said Railnay 
administration and all other Railway administrations working in connection therewith 

over whose Railways th“ said animol(s) may be earned lu transit from - 

station to -station harmless and free from all lesponsibility 

in Picess of Rs &0 (per bead) for any loss, destruction or deterioration of oi damage 
to, the Raid consignment during transit over the gaid Railway or other Railways 
working in connection therewith 


iriTft’BSif SvT-nahwe nf Sb.wJw 

(Signatuicl rRatber'a Name 

Rank or/ 

(Residence) - LCaste Age 


WlTNtsS 

(Signature) — Professwn- 


(Residence)- 


Resnlcnce - — 
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APPBNDIX 0. 


EISK NOTE, FORM G. 

[Approved by the Governor-General in Council under Section 72 (■J/ (6) 
of the Indian Hallways Act, TX of 1890 ] 

CTo be used as an alternative to Risk Note (Form D) in the case 
of dangerous explosive or combustible articles for which an 
alternative ‘ordinary ' or ' risk acceptance ’ rate Is quoted 
in the tariff, when the sender desires to enter into a 
general agreement instead of executing a separate 
Risk Note for each consignment ) 

Station, 

191 . 

Whereas all consignments of (a) foi which the 

Railway admitustration quotes both owner’s risk or special reduced 

rates and Railway iisk or ordinary rates are (unless ~ shall have entered into 
' tne 

a special contract m relation to any particular consignment) despatched by — 

at own risk and are charged for by the Railway odmimstratioii at 

special reduced or owner’s risk rates, instead of at ordinary tariff or Railway ri'k 
— I the undersigned, in consideratioo of such consignments being charged for 
at the specidl reduced or owners risk rates, do hereby agree and m dertake to hold 

the Railway administration and all other Railway adminiBtiations, 

working m connection therewith, and also other transport agents or earners 
employed by them respectively, over whose railways or by or through whose trsns 

port agency or agencies tlie said consignments of (a) 

carried in transit from station to ' 


station, harmless aud free from all responsibility for any loss, destruction or 
deterioration of, or damage to, all or any such consignuieots from any cause whutcver 

' “ r , . w7,T<latt> nacknse* 



or caiTiera employed by them betore during and atter transit over tne saiu u -.i 

other railway lines working m connection therewith, or by any ott et transport 

agency or agencies employed by them, respectively, for the rarriage of the wbole or 
any part of the said cogsignmenta, provided the term ” wilful nenlect be not ie_ 
t o include fire robbery fiom a running train or any other unforeseen event 
accident ^ 

^ further agree to accept responsibility tor any consequences to the property 
tho aforesaid Railway administrationfs) and of their transport agents and 
or to the property of other persons that may be in the course of conveyance, 
may bo caused by the explosion of, or otherwise, by all or any of the said . . 

ments, and that all risk and rv'poiisibility whether to the railway 
or their transport agents and earners, to their servants or to others, remain s 
and entirely with -jp 

■\ViT(i£sa Signature of 8ender_ 

(Signature) or i 

(Addresa) *< 



(*) HerelaiorttbacotiinKiility Itit <3 m reatoesrry atowner'tmk mnit b» •f’wJ 

N n — wUntlilo Risk Nolfl istisc-l locally. 11 • pan on» referrine to foreign raliw"}'* rerf-e 


raformte for th« co ivenlents of the imtlle U*"*'*'*', 
- lithoul.. rllotlve form a d the 



TASK KOTES. 
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RISK NOTE, FORM H. (OLD). 

[ Appniml by tlie GoTernor Genenl in Council under Section 72 
(2) (b) of iho Indian Bailnajs Act, IX of 1890.] 


(To be used as an alternative to Risk Note, Form B. when a sender 
desiresto enter into a general agreement instead of executing 
a separate Risk Note for each consignment) 

— — Statiov, 

— 19 . 

tNborrna all cousipnments of goodb or DDimals foi which tho 

railway 8drami*tration quotes both owner'a risk or special reduced rates and lailway 
nsk or orilmsry rates are (unle-s — shall hare entered into i special eontrac*^ in 
reUtian to anj particolnr coD*tgnmeot) despatched by at o«o risk and are 

charged for bj the railway ailmmistration at epecnl reduced or 

owners n-k rate^ ^nst<^^d of at oedmaty un(t ot culway ivsk ratea tha 
ander«igne I, in cnnvideracion of «ach consignments b^ing charged f( r at the special 

reduced or owner « ri«k rates, do hereby agree acd undertake to hold the 

railway admim'tnuinn and nil other railway admuiistraticms working in connection 
therewith, nnd aho nil other transport agents or cariieis emplojed by tl ea 
re«pectirely, orer whoas rulway# or by or through whose transport agency or 
agencies the ^aid goods or niiimaU may be earned m transit from .. - ■ 

station to- station haimless auA free from all responsibility 

for any loss, destruction or deterioration of, or damage to, all or any ol such con 
Bignments from any cause whatever before, during and after transit ovoi the 'oid 
railway or other railway lines working in connection therewith or by any other 
transport ngency or agencies employed by them respectively for carnage of the 
whole or any part of the said consignments 

V Signalnte of sondei 

■\ViTaE*s 

(Signature)— g rFathers name 

l-j 

(Resideace) « ^.Caate- Age 


\VlTSESS 

(Signature) — — Residence — 


(Residence) 


Profession- 
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APPENDIX C. 


CA| 


RISK NOTE, EORM G. 


-n 72 {2, ib) 


(To be 
of da 
alt€ 


: ■) in the Case 
r which an 
‘ IS quoted 
' into a 
parate 


_STiTIO', 

_191 


Whereas all consignments of (o) — 


- Railway administraUoo quotes both owner's risk or epeciat reduced 
rates and Railway risk or ordinary rates are (anless shall hare entered into 


a special contract m reUtiou to any particular consignment) despatched by 

•yOwu risk and are charged for by the Railway admunstratioii at 


special reduced or owner’s risk rates, instead of at ordinary tariff or Baihray ri«k 
, the undersigned, m consideration of sneb ronsign/nents being tharged for 
at the special reduced or owner 8 nak rates, do hereby agree and m dertake to hold 
the RaiUay administration and all other Railwaj administrations, 


working m connection therewith, and also other transport agents or earners 
employed b} tlieoi, respectively, orer whoso railways or by or through whose trans* 

port agency or ogenoiea tiie «ajd consignments of (a)— . 

carried in transit fiom station to_ 


station, harmless and {roe from all responfeibiUty for any loss, destruction oc 
deteriontion of, or damage to, all or any such consignments from any cause whaterer 
^ mnyp CrtTH gl£te^^)SJl£J," 

'■ -- gild railtr^of 

" “ transport 

agency or agencies employed by them, respectively, for the carnal of the whole cj 
any part of the said consitrcmeots provnled the term “wilful negler* he not 

to include fire robbery from a running tram or nny other unforeseen i_ _ 


accident ^ 

further agree to accept responsibility for any consequences to the property 
the aforesaid Railway admiaistrstionfe) and of their transport ngenfs arid 
or to the property of other persons that may be in the course of conveyance 
may bo evused by the explosion of, or olherwiae, by all or any of the sa' , -n/gi 
menta, and that all risk and responsibility whether to the railway administra 
or their transport agents and earners, to their serrants or to others, reman* 
and entirely with ^ 

iTNEss Signature of sender., — 

(Signature) I Father's Name 

(Address) * Caste — .Age_ 


(feignatare)_ 
(Address) 


Profession^ 
Residence 


II I« dM rvd toearrrat CiTa«r'*nik . h. «mr«d os' 

. ■ '-'.MDf 10 fowlsn »«•* 

. • llote I Into tt* nrtl'Oi •lb"'*/ 
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RISK NOTE, FORM H. (OLV). 

[App^u^e«l br tlic OoTernor*Genenil in Cotiocil under Section 72 
(2) (h) of the Indian Bailwajs Act, IX of 1890,] 


(To be used as an alternative to Risk Note, Form B, when a sender 
desires to enter into a general agreement instead of executing 
a separate Risk Note for each consignment) 

Statiov, 


Whereas all coiis»j»nmcnt‘i of good^ or animals foi which tho^ 

railway a'Iniini‘tration rpiotos both owner’s mk or special rodntod rates and railway 
risk or ordinary rotes aro (unless — shod hare entered into a special contMct in 
reUtion to any particular consignment) desj^itched by ~ at own risk oad are 

charged for by the railway adiDinistration at spetiil reduced or 

owner’s ri«k rates instead of at ordinary tariff or railway risk rates the 
undersigned, in coii«idemti<in of such con^ignmenta Wmg charged for at tlie special 

redoced or owner's n'k rates, do hereby agree acd undertake to bold the 

railway sdmmi-triliou and nil other railway administritions working m conneetioii 
therewith, nnd oUo fill other tniusport agents or earners emplojed by them 
rs'pectmlj, over whoee nulways or by or ibrongh who-ie transport agency or 

ugenciea the » ud good* or niilroals may be earned in tiansit from 

station to station harmless end freo from all responsibility 

foran^ loa., destruction or deterioration of. or darnago to, all or any ot such con- 
signments frnm any CAiise whatoror beforo, during and after transit over the ^aid 
railway or other railway lines working in connection therewith or by nny other 
transport agency or agencies employed by them respectively for carnage of the 
whole or any part of the said consigmnonts. 

V Signature of sender 


WiT>r's 

(Signature) S |^Fathcrs 

g i 

(Residence) — ^ ^^Casto — 


-Age- 


WlTNESS 

(Signature) — — 


Bosidence 


(Residence) 


profession- 
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APPEKDIX C. 


EISK NOTE, FOm G. 

I^Approved by tbe Governor-General in Council under Section 72 ( 2 / (6) 
of the Indian Sailirays Act, TX of 18Q0] 

(To be used as an alternative to Risk Note (Form D) In the case 
of dangerous explosive or combustible articles for which an 
alternative ‘ordinary ’ or ' risk acceptance rate is quoted 
in the tariff, when the sender desires to enter into a 
general agreement instead of executing a separate 
Risk Note for each consignment) 

Station, 

^T91 


Whereas all consigniccnts of (o) - — — foi winch the 

Hailna} administration quotes both owner's risk or special reduced 

rates and Hailnay risk or ordinary rates are (unless shall have entered into 
a special contract m relation to any particular consignment) despatched by ^ 

at own risk and are charged for bj the Railway ndmiiii»tratioii at 

special redneed or owner's risk rates, instead of at ordinary tariff or Railway n‘‘k 
r*itea A, the undersigned, in consideration of such consignment* being chsrged for 
at the special reduced or owner b risk rates, do hereby agree and m dertake to bold 

the Railway admimstiation and all other Bsilwu) admiBistrations. 

working in connection therewith, and also other transport agents or carriers 
employed bj them, respectively, over whose railways or b} or through whose trans 

port agency or agencies the said consignments of (a)- . —may be 

earned in transit from station to — — — — — ' 

station, harmless aud free from all responsibility for any lo-s, destruction or 
deterioration of, or damige to, all or any such consignments from aH) cause whsterer 

• > mrkslTH 


other railway lines working m connection therewith, or bj any otner iiausj^w 
agency or agencies employed by them, respectively, for the carnaso of the ’tIio e or 
any part of the said con^igatncnts, provided the term "wilful neglect he not ■/_ 

to include fire robbery from ■> raiimne tram or nay other miforeigcn evcit 


further agree to accept responsibility for any consequences to the property ^ 
the aforesaid Railway administrationCs) and of their transport agents and 
or to the property of other persons that may be in tiio course of 
may bo caused bj the explosion of, or otherwise, bj all or nnj of the sai , 
ments, and that all risk and roeponsibibty whether to the railway 
or their transport ngenls and earners, to their servants or to other*, rems>n 
and entirely with 

^\ iTNtas 

(Signature) 


(Addres8)_, 

(biKnature)_ 
(Ad Ircss) 


Signature of Bender. 
I Father's Name 
» Caste. 



tht eoramoUltj’ 11 !• deiJ«dtoe»rrj«t«wMr*in»k. . mnit b» 

• ni*V hoUUmol IticJIr, MeponiOBt fifirrine I9 forslj* ftrrr^ 

lit! forth# cO'iv»nl«nf 8 of lb* mniUtvl inh* ‘•‘f, oo r*»ron«i»'ltii; 

.. * ... form » d IH *101*° ilfollo" Bcccpw 


fjr tU9 (urmlocM ui th# « 
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RISK NOTE FORM X. 

[Approved bj tlic Gevornor Geacral iii Coaneil Hudor SecLioti 72 (2) {h) 
of the Indian Ilailwajs Act, 1\. of 1890 ] 

(To be used when the sender elects to despatch an ‘ excepted ’ 
article or articles specified m the second schedule to the 
Indian Railways Act IX of 1890 whose value 
exceeds one hundred rupees, without 
payment of the percentag'e on value 
authorized m Section 75 of 
that Act) 

Statios, 

— — — — 191 


Whereas the consignment of- 


-tendered by , as per Foi warding Orclei 


Ko- >o( this date, for desiiatch b) tbe Railway administration 

or tlieir transport agents or carnets to— station, and for which 

Iiare receded Railway Receipt 2*o of »am«. datc,is charged at the ordinary 

ntes for carnage, and whereas ^ have been required to pay and elected not to pay, a 
psrcentngo on the value of the consignment b\ wi> of compensation for increased 
^ the niider*igned, do therefore agree and undertake to hold the ^aid Rulnaj 
administration and all other Railway administrations woikmg in connection thei civ ith, 
and also all other transpoit agents or carriers employed by them lespectively, over 
who«e Railways or by or through whone tmispoit agency or agencies the said goods 

may be earned in tnn'-u Iroin' — station to station 

harmless and free from all responsibility lor any los-*, destruction or detcnoration of, 
01 damage to, the said consignment from any cause x>hateTer before dining and after 
transit over the said Railway or other Railway hues working in connection tlierewith 
or by any other transport agency or agencies employed by them respectively for the 
carnage of the whole or any cart of tl r said consignmeut 


Witness Signature «f Sender — 


(Signature) fFatbcr :> Name 

Rank or < 

(Residence) _ [.Caste — — — Age 


Witness 

(Signature) __ Profession 

(Residence)— 

X7l 


Residence. 



286 


APPBMDIX 0. 


RISK NOTE rORM Y. 

[Approved by tho Governor General in Connci! under Section 72 (2) (!>) of the 
Indian Railways Act, IX of 18°0 ] 

(To be used as an alternattve to Risk IVote (Form XI when the sender 
elects to enter into a general agreement for a term not exceed 
ingsix months for the despatch of “excepted” artiolesspeci* 
fled In the second schedule tothe Indian Railways Act, IX 
of 1890, whose value exceeds one hundred rupees 
without payment of the percentage on value author 
ized in Section ySofthat Act, instead of executing 
a separate Risk Note for each consignment) 

StAIIOS'i 

—191 

Whereas the consignments of — 

tendered by for despatch by the 

Bailuay administration or tlicir transport agents or carriers are charged st the 
ordimry rates for carriago, and whereas have been required to pay or engage to 
pay and elected not to pay or engage to pay a pei cenlage on the value of the consign* 
ments by way of compensation for increased nsh, - , the undersigned, do therefire 

** r 

agree end undertake, except in relation to any particular consignment tor wiiicii ~ 

may have entered into a special contract, to hold the tnid Railway administration 
and all other Railway iidmmistrations woiknig m conneclioii therewith and also 

all other transport ogonts oi carriers employed bi them respectively, over wI»o*e 
Railways or by or through whoso tianspurt agencj or agencies the said goods iray 
be earned in tiansit, hnimlees mid free from all responsibility for any losa, destruction 
or deterioration of or damage to, the ‘•aid consiunmeiita from any cause whatever 
before during and after transit over tb© eaid Railway or other Railway lines working 
m connection therewith or by any other transport agency or agencies employed by 
them, respectively, for the carriage of the whole or any part of the said consignment^ 


■WiT>Ess Signature of Sender 

(Signature) fFnther'a Name 

Rank or-f , 

(Residence) (_Oaste — ■Ap® 

Witness 

(Signature) Profession- 

(Residence) Residence 


jr D —Wbtn tbii lUik Note U meJ locsUx the portleai nf*rrlB(r to Fcvlvn 


.BIBrttVieoTKl' 



INDEX. 


Page, 

Aleiment .. .. . 955,956,977 

.iccirffoi, see Injun and Endangenng the safety of persons 
Accommodaii<m, rc'erved, liability of Railway Co for refusing to 

provide ... 687, 688 

rales for pro\ iding 687, 688 

^\alvo^ of, by Railway Co 687, 688 

works ... 770-778, 776 

suit for construction of 746 — 748 

not mamtaiaable ... 746 — 748 

opinion of the executive final 746—748 

for damages when maintainable 737, 739—742, 744 
Railway Co bound to make 787 — 744 

negligent construction of 787—744 

Railway Co acting in excess of statutory 
powers m constructing 737, 740 — 745 

Accomphee, evidence of . . 053 

distinguished from that of approver 958, 954 

Aequteicence, plea of, in a suit against a Railway Co to restrain 

nuisance ... . . 749, 754, 758 

of a Railway senant m hia dismissal 794, 802, 803, 805, 

806 


Acia~‘ 

1850 


IX Small Cause Courts Act 


1854 XVin Railway Act 


8e 

55 

1 

i 

8 


52 
691 

691, 093, 694 
289 

» 9 71,72, 164,289, 

312,313 

e 10 52—58, 

Q1 — 64, C8— 72, lOi, 105, lOS, 121 
149, 164, 289, 812, 313, 493' 
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AFfENDIX C. 


RISK NOTE FORM Y. 

[Approved by the Governor General in Conncil under Section 72 (S) (6) of the 
Indian Hallways Aet, IX of 1890 ] 

(To be used as an alternative to Risk Note (Form X) when the sender 
elects to enter into a general agreement for a term not exceed 
ingsix months, for the despatch of “excepted" articlesspeci- 
fled m the second schedule to the Indian Railways Act, IX 
of 1890, whose value exceeds one hundred rupees 
without payment of the percentageon value author 
ized In Section 75 of that Act instead of executing 
a separate Risk Note for each consignment) 

STirmw. 

-191 

Whereas the consignments of — 

tendered by for despatch by the — " ■ - - - — 

Railway administration or their transport 'igents or earners are charged at the 
ordinary rates for carnage, and whereas have been required to pay or engsge to 
pay and elected not to pay or engage to pay a pci centage on the value of the consign* 
ments by way of compensation for incieased risk, the undersigned, do therefore 
agree and undertake, except in relation to nny particular consignment for winch — 
may have entered into a special contract, to hold the snid Railway administration 
and nil other Railway idmioi'-tintions woikiiig in cnnneciion therewith and n so 
nil ncher transpoit agents or carriers employed bj thom, rt'pectively. cnerw io‘ 
Railnays or by or through whoso tiansport ageitcj or agencies the said gofiNmiy 
be Carried m transit, hainile*8 and free from all responsibihtj for noy losi. destruction 
or deterioration of, or damage to, the said cnnsiunments from an^ cau'C whatever 
before, during and after transit over the said Radivay or other Railway lines working 
in connection therewith or by any other transport ngency or agencies emploj e y 
them, respectively, for the carnage of the whole or any part of the said consignm i 

WiiaEss Signature of Sender ■ 

(Signature) fFithcr's Ifame- — 

Rank or>{ 

(Residence) Caste ’ " 


(Signature)— 
(ResiilcEce) — 


Profc'sion— 

Reslilenco— 


,a A — vrbtn tUi lUfk Note ii oieJ loc^Uj tfce portlone feferrlBjf to Fowlra rellw^y* ** **° 
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955,956,977 

AkmJ nf, geo Injur^\ nml End-ingcring tlio safety of persons 
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rules for pro\iding 
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works 


for refusing to 
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687, 688 
687, 688 
770-773, 776 


suit for conslruttioD of 746—748 

not mamtninable ... 746—748 
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for damages when maintainable 787, 739—742, 744 
Railway Co bound to make 787 — 714 
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Railway Co acting m excess of statutory 
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distinguished from that of approver 953, 954 


Acquiescence, plea of in a suit against a Railway Co to restrain 

nuisance 749, 754, 758 

of a Railway seriant in his dismissal 794, 802, 803, 805, 

806 

Acts — 


1B50 

rx 

Small Cause Courts Act 

3 

8o 

690 

„ 

„ 

„ 

S 

o5 

52 

18o4 

svm 

Railway Act 

3 

1 

691 

„ 

„ 

„ 

3 

d 

691, 693, 694 

, 



3 

8 

289 



■ 

3 

9 

71, 72, 164,289, 
312, 313 



61- 

8 

-64, 

10 

68- 

52—68, 
■72, 104, 105,108, 121, 


149, 164, 289, 812, 818, 493 
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s. 11 
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201, 203 
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3} 

13 

79 



ii 

8 15 
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a 17 
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,, 

31 
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1029 


j, 

3t 

s. 20 

1028 



ii 

ir 26 

493,942 

1) 

i) 

It 

s. 27 

870, 871, 1035 

jj 


}i 

8 30 

1035 




s. 43 

195. 196, 199, 201 
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1855 

XIII 

Fatal Accidents Act 


... 270, 271, 583-581., 




592, 594 

597, 598, 602, 604, 612 

,, 


» 

8. 1 

585 

3857 

VI Land Acquisition Act 

8 8 

882 




8. 24 

734, 736, 758 

„ 

„ 


8. 25 

753 

1859 

VIII 
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8 5 
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t 141 

179 
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5. 350 
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A. IDS 

977 




8 109 

977 




8. no 

077 




A. 161 

1043—1015, 10-47 
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signee for 848—352, 354; 357, 859 

El receipts not instruments of title 850, 354, 858, 859 
when complete . 349—356, 850 

exemption of Ry Co from liabilili foi, aftei auival as 

warehoasemeu 284, 285, 287 

duty of consignee to apply nitliiii a reasonable time foi 196, 

206 284, 285, 288 

duty of E> Co to keep goods ready for a reasonable time 

after arrival for 200, 202, 20 j, 206, 284, 28o, 287 

exemption of Ry Co fiouj liabibty for delay in 256 — 262 
exemption of Ry Co fioro liability in case of articles of 
special value not II smed coiitiuues till the consignee 
takes 70,72 

of portion of goods, liability of consignee for lefusal to 

take 329—332 


accruing of wharfage and demurrage charges 329 — 333 
wrongful, liability of Ry Co for 232, 233, 25o 

effect of endorsement on Ry receipts bj consignees to 

agents to take 232, 233, 240, 244, 254 

duty of Ry Co to offer, to the person who has property 

in goods and light of possession 233 248, 250,254 

wrongful, booked iindti Risk Kote 25, 30 

Onus of proof of 27 28 

distinguisbcd from loss 28 

consignee refusing to take 184—187 
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Delitenj of goods—contd 

'iccrmn" of demuriige 18J — IS 

to Rallwa^ Company foi despatcti, meaning of 167, 168, 171 
ncceptanco of goods by a duly authorized Tty servant 1G5 

167, 175 

Demurrage, see IVhaifagt 

Demand of mcrei^od ch irgt by specially authorized Ry servant 58, 
5y, 62, 67— 6P, 84—86, 89, 91, 96 99, 101, 
lOo, 121, 123, 151— 


compulsory, of an insoKent Rultvay servant in Provident 
Piind 847, 850, 851, 856, S5S 


right of Official Assignee to claim 
deternnimtion of 

after acquued property of an insolvent 
right of Oihcin) Assignee in 

Vejosit (Gunianteo) money of Ky seivants, attachment of 
pnoi hen of Ry Co over 

attachment to bo made subject to 


847, 850, 851 
847, 8o0 8ol 
856, Sol 
858 857 


86b, € 


order for 
Cl editor 


payment of interest to Judgment 


1038, 1039 
1038 
JOSS, 1039 
1038-1040 


Descnplioti, false, of goods 

evading pay ment of fare by 

charge for the offence of cheating by 
jurisdiction of Court to try 

i)eteitorntio» of value of goods caused by delay m delivery 256—26-- 

exemption of Ry Co from liability under conditions 

of forwarding note 

793, 793 
704 — 790 , 799 , 
801 803 

acquiescence in 794 802, 803, SOe, 806 

fresh service after 794, 796, SOI, 803 80 

t \ 786, 788, 789 

olTect of agiewnent to serve ’ 

alleged misconduct 

Disobedience of rules b) Ry strvints — «iee rndanf,ormg tbe 
person** 


£ forwarding note 
Dtwirssal of a Ry servant 

nonce of tonmnation of servico 


766, 789 
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I’aok. 

Dnter Tunn)i}g his train 'kgwist signila 894,895,897 898 

runiniig in'? etiginc against sigmls 922 — 924 

running his tnin against eigniK thiough i closed gate 884 

not ImMug Ins train under control while entering station md 

running against signals 87t) — 878 

passing a danger signal when the line was not cleir and 

Bonshing level crossing gates 885 — 887 

omitting to stop his tram and obtain line cleir certificate 872, 673 
starting a tram iMtliotit receiving line clear ticket 905, 906 

etatting his tram with a wrong line clear ticket disregarding 

signals against him 924 — 926 

unconplmg engine of a tram without seeing that brakes 

were on 891-893 

Drunkenness, want of local Jurisdiction of High Court to try a guard 

for .. 1034—1037 

Duty of consignee to apply fot dcliiery of goods ivitliin a leasonable 

time 190, 206 284, 285, 288 

of Ky Co to keep goods ready for delivery for a reasonable 

time after amiol 200, 202, 205, 206, 284, 285, 288 
to give notice of arrival of eoods to consignee 195, 197, 
® 208 

to deliver to the person who has property in goods 
and right of possession 288, 248, 254 

to protect goods when risks occur 297 — 209, 

301 

to cany passengeis safoly 574, 575, 582, 583 

to prevent dangerous goods boing carried by pas 

sengers 571, 675, 581 

to search passenger’s luggage 574, 575, 577, 578 

It IS not the clnty of Ry Co to enquire into ownership of lug- 
gage of passengers lOOw, 1008 

obstructing Railway servant m the performance of his 1021, 1023 

E 


Endangering the sifety of persons. Railway servants, dis ibedicnco of 
rules and nogloct of duty 

b) drner in lUnning his engmo against signals 922—924 
m innmng his tram against signals 894, b95, 
897, 898, 922— 924 
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'EnB.angenng—coriih 


V)j dnvei m not h ivmg his tram iiudei control while 
entering stntion and running against 
signals 876, 877, 878 

in passing n danger signal when the line 
wns not cleai and smashing level cross- 
ing gates 88o— 887 

lu running lus tram against signals 

through closed gates 884 

in uncoupling engine of i tram without 
siemg that brakes were on 891, 893 

in starting his train witli a wrong line- 
clear ticket disregarding Mgnals agiinst 
him s B b 924, 925, 926 

m starting a fciam without receiving Ime 
clear ticket 005, 000 

111 omitting to stop his tram and obtain 
line clear certificate 872, 873 

\>y gatoman in being asleep on duty and fading to 

lower eignal and open gate 881— 888 

in being asleep on duty and failing to 
lower signal to permit a tram to enter 
station 885--887 

by guard in tearing out the line-clear message m the 
absence of station-master and starting a 
t™ 88^880 

in allowing his tram to remain unpiotected 
between two stations Jll— ^ 


in failing to see that particular points were 
correctly set 

in failing to see that coolies did not enter 
a ballast train after it w as in motion 
in omitting to stop his tiam and obtain 
line clear certificate 

by Jemadar in not lockmg points properly 

in not having locked the facing points 
before allowing a tram to come into the 
station 

b> Signaller in negligently omitting to bo present 
and answer signals and messages 
by station master iii failing to see that facing points 
aie securely locked before allowing a 
train to come into the station 


946—951 

941—945 

872, 873 
890 

876—880 

870, 871 

878—880 
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Endanqenug^coTitd 

by stntioii master in 'illoivmg a tram to rim on a wrong 
line without taking preacnb 
ed precautions 917, 921 

in allowing a mail tram on a siding 
where a goods tram was standing 932—934 
in nf t personal!} observing that 
the rear portion of a tram which 
aimed at liis station was missing 
before giving line clear for 
another tram 916 

m writing a (me clear message 

beforehand . 888 — 890 

m failing to keep signal at danger 907—910 
m preparing Ime ole'ir certificate 
and handing it over to the guard 
of a down train before the arrival 
of an up tram 927, 981, 982 

m allowing a tram to start after 
having given line clear for a t^am 
from tho opposite direction 035 — 987 

m allowing a tram to pioceed to 
thenext tationwitboutpreviously 
obtaining a line deal message 938—940 
in cnusiDg death bj rash and negli 
gent act by wrougl} prenaring 

line clear message beforehand and 


starting train 899, 905 

by sub-storekeeper m negligently moving trucks 874 875 

by deceits wrecking a tram P52^ 954 p-g 

by unlocking turntable 055 

Endorsement, on Jly receipts effect of, by consignees for delivery 

of goods to their agents 232, 233, 240, 244 254 

duty of Ry Co to iloliiei to the person 
who has property in goods and right of pos- 

233, 248, 250, 254 

on Ey receipts effect of, by consignees for delivery 
of goods 348—852, 354, 8o7, 359 

when delivery complete 349 35(5 3^9 

Ry receipt not matruments of title 350, 854, S5S, S59 
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Goods, I/idbiUty of Railtcay Corapuny > — contd 

declaiation of value and nitijre 
demand for insurance cliarge 
b} spBCtiHy lutbonsed By servant 


Page 

151-154 
151-155 
153 154 


for short delivery of 


demurnge accrues by plaintiff s 
refusal to take delivery 


176, 182, 184 188, 190 
184-187 


effect of claim by cousignee 
after delivery and grant of 
cleai receipt 
booked under Bisk note 


190—193 
13 

of special value 124 131 

for non delivery of 1D5 208, 220 44? 

proof of delivery to By Co , for 
despatch 

at furthei destination 

failure of Hj Co , to re book at 
dest nation 

contract otherwise than under 
forward og note not binding 
the By Co, to rcbook goods 
m their or ginal condition 

change of condition in consign 
mcDi 

cause of action against con 
sign©e*6 agent when good 

uregular sale of goods left within By 
premises 

effect of failnre by Rj Co 
to obsen e provisions of 
By Act 

as bailees 
damaged by firo 

duly of By Co , to protect when risks 

occur 2^7, 

booked under Bisk note .. 

, , , 52 70 w 

of special Value 

Bilk vvTOight up With otliei 

matenals' meaning of , p<> 

tneteion 52,W80-»- 


226 

263 

263—266 

268—206 

207 

267— 270 

267—270 

44o 

445 449 
291 
297 
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Page 

Goods, Lxdhthtt/ of Ratlvay Cornpany— contd. 

value of silk sltonld be more thau half the value 

of fabnc . 54, 80 — 82 

misdescribed •. ... 156 

effect of condibons of Ey receipt . 156—159 

outia of proving negligence ... 156,159 

for wrongful delivery of . . ... 233 

duty of Ky Co to deliver to the person 
who has property in goods and 
right of possession 233, 248, 250, 254 

booked under risk note ... ... 25,30 

Gnu'S of proving wrongful delivery ... 27, 28 

for delay m delivery of goods . ... .. 256 

notice of the time when and the purpose for 
which goods were required ... 256—262 

for failure to di\eit traOto while en route ... 409, 411 

disregard of the order of consignor ... ... 409,410 

for the full weight of goods shewn on Ilaihvay Bcceipts 184 

right of Ey Co to collect higher cbaiges foi .. 817,696 

conditions on the back of receipt note to 
correct charges for ... ... 817— 823> 696 — 700 

higher charge for, distinguished from under* 
charge ... ... . . ... 318 — 323 

election by consignor of mode of carnage 817—823 


notice of alternative rates for, not pub'* 
hshed ... ... 318,321- 

foi overcharges made by delivering Oo 

delivering Co when regarded as agent ... 
want of power of distination station to alter 
the contract to carry 

Goods, refusal hy consignee to fake part delivery of ... 
consignee liable to pay wharfage and demurrage 


'323 
321 
327 

324— 328 
329 


for 

duty of By. Co. to sell detained 

hen of Ey. Co. for pnor debt due by con- 
signee upon 
stoppage of, tn Irnnsi’tK 

when terminates ... 
when delivery’ of, complete 


-338 

846 


Ey. receipts not instruments of titio to 


346, 347 
... 348 

349, 853—355 
349—356, 859 
350, 354, 353, 359 
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Goodo, IrtahtUty of BaiUcay Cot lytiny—coufd 

declaj-itjon of \alae aad nature 
demand for nisuranca charge 
br appciillj' anthori<ed Rjr servant 
for '^hort delivery of 176, 182, 

demornge accrues bvpUintin’s 
refusal to take deliv erv 

effect of claim bv consignee 
after delivery and grant of 
cleat receipt 
booked under Risk note 
of 'Special value 

for non delivery of 195, 

proof of doliverr to Ry Co , for 
dcspilch 

at further de ttoation , 

failure of !h Co , to re book at 
destination 

contract otherwise than under 
forwarding note not binding 
the Rv Co , to rcbook goods 
in their original condition 

change of condition in con«ign» 
ment 

can c of action ngain«t con 
«ignee’6 agent when good 

irregular snle of goods left within Ry 
pieiinses 

effect of failure by Rv Co 
to observe provisions of 
Rv \ct 

as bailees 
damaged by fire 

duty of Ry Co , to protect when risks 
ocenr 

booked Under Risk note 
of <5pecial Talne 

‘'silk wrought up with other 

materials * meaning of ^ 

tne term 


Page 

151— 151 
lol— 155 
153 154 
181, ISS, 190 

181-187 

J90-l«3 

13 

121 I3I 
203, 22o 11 5 

220 


263— 2o6 

263—200 

2t7 

267-_270 

207—270 

llo 


415,41® 

ool 

297 

:97, 298,301 
225 

52 70 
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Goods, LxaliUty of Barlvay Company^^oatd. 

T-^Iuo of silk, should be moro than half tbo \ nluo 

of fabric . 5t, 80— 82 

misdescribed ... 155 

effect of Conditions of E) receipt 15(5 259 

onus of pro\ mg negligence .. 150 159 

for wrongful delivery of ... 

duty of Rj Co to deliver to the person 
who has property m goods and 
right of possession 233, 248, 250, 254 


booked uuder risk Doto ... 25 30 

onui of proving wrongful delivery ... 27 28 

for delay in delivery of goods .. ... 253 

notice of the time when and the pui-pose for 
which goods were required ... 256— 2C’ 

for failure to diveit traffic while en roit/e ... 409 412 

disregard of the order of cousignvr ... ... 409 4 jq 

for the full weight of goods shown on Railway Receipts 284 

right of Ry. Co to collect higher charges for 817 006 

conditions on the back of receipt note to 
correct charges for ... ... 817—823, 006— 709 

higher charge for, distinguished from under- 
charge ... .. ... ... 318—323 

election by consignor of mode of carnage 317 323 

notice of allernalive rates for, not pub- 


lished ... ... 318,321—823 

for overcharges made by delivering Co 

delivering Co wbeii regarded ns agent ... 
want of power of distination station to alter 
the contract to carry 

Goods, refusal by consignee to take part delivery of ... 
consignee liable to pay wharfage and demurrage 

for ... 

duty of Ry. Co. to sell detained ... 

hen of Ry. Co for prior debt due by con- 
signee upon 

stoppage of, in tTansttu ... ... ... 

when terminates ... ... ... 349, 853— 355 

when delivery of, complete ... ... 349 — 356,359 

Ry. receipts not instruments of titlo to ... 350, 354,858,359 


3J1 

327 

324— 328 

329 

329—338 

346 

346, 347 
348 
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Goods— contd 

oSect of endorsemont on Ry receipts by consignees for 
delivery of 232, 233, 240, 244, 254, 848—354, 357, 359 

duty of Ry Co to keep, ready for delivery for a reason 

able time 196, 200, 202, 205, 206, 284, 285, 287 
to give to consignee notice of arrival of 195, 197, 206 
consignee to apply withiu a leasonable time for 
delivery of 196, 200, 284, 28o, 287, 288 

fal«Q description of 1017 — 1020 

fireworks declared as locks 1017, 1018 

false dedaiation of the weight of, a passenger charged 

for 1015, 1016 

omission by a Ry servant to make demand to declare 

weight of 1015 1016 

for false description of 1088, 103“^ 

evading payment of fare for ^038 

charge for the offence of cheating Ry 1088 1089 

jansdiction of Court to try 1038 -1040 

dangerous, liability of a person for sending 270, 271, 275, 277, 283 
notice of the nafcuro and contents of tho package 
to be given to Ry servants 270—275, 279, 280 


penalty for omitting to give . 274 

Gratuity, or bonus money of Railway servants not liable to 

attachment 845 846 

gift or actnnl delivery necessary m case of 845, 846 

(Guarantee, money of Railway servants attachment of 8®®' 

creditor not entitled to satisfaction of his decree from 866, 868 

entitled to stop order 

entitled to interest 866, 86^ 

hen of Railway Company over 

Guard tearing out line clear message in the absenco of station 5^339 
master and starting a train 8b 

allowing hi3 tram to remain unprotected between two jjj5 

stations ^ . 

fading to see that particular points were correctly set 9 
filing to see that coolies did not enter a ballast tram 
after it was in motion ^ 

drunk on duly, jurisdiction of High Court to try 1^8 

omitting to stop his tram and ohtam line clear certificate 
slander by, towards a passenger 86^ 
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Page 


High Couri want of local ]nri9«liction of to try a guard for 

druukenacss 1034 — 1037 

jurisdiction of to trj natntfornuisinco 710,750,754,755 
Etde bundles consignees claim again*«t Riilwa^ Company to 

account fur, by pitots 182, 183 


ImjTtbOnment, m default of payment of (mo nndti 
illegal 


Ry Act 

957, 9t)2, 906—968, 
980—987 


Increased charge, payment of 78, 83, 85, 92 — 106, 

109, 118, 123,138 

w aiver of, by Railway Company 79 

omissiou on the part of Rj Co to demand after 

declaration 58, 59, 62, 67, 69 84, So, 89, 91, 

96, 101, 105, 121, 123, 151—155 
acceptance of, by specially autlionzed Ey 

serraut o8 59, 62, 67, 86, 99, 128, 158, 164 

dUtiQguisbed ftom insurance charge 84, 85, 9d— 95, 

98—111 

Jiyuncftcn, against obstruction of Ry Co to right of way 826—830 

infertin, to restrain nuisance caused by workshops 
of a Ry Co 748 — 7o0, 754 

interim, to restrain a Rj servant from serving others 710, 714 
Injury, sustained by a passenget 

by a carriage dooi left opoii 522 — 524, 626, 628 

by a part of liis body being outside the tarnage 529, 68> 

552, 553,^54 

breach of statutory obligation 529, 533, 535 
contributory negligence on the 

part of the plaintiffs 529, 532 

686, 552, 653 

while alighting from tram 554 — 562, 564, 566, 569 

by bad lighting 554 556 — 559, 562, 564, 569 

by incomplete platform 554, 656, 657, 562, 569 

by tram overshooting platform 554, 558—560, 562 
666, 569, 670 

by omission to warn passengers against alighting 554 
500—562, 566, 5oO, 570 
by collision of trams 4'^7, 498, 615, 5I*i, 620, 521 
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Injury — contd 

to horse, liability of Ry Oo for 484—486, 494, 496 

eftect of fdiluie of Ry Co to obtain an 484, 48o, 487, 
agreement 491, 492 

accepting hoise for carriage without decla 

ration 484, 485,492 

providing unsuitablo wagons 484, 487, 489 

494—496 

onus of proving that Ry Co discharged the 

duties of a bailee , . 484, 486, 487, 489, 

494—496 

not booked at owner’s risk nor insured 494, 49o 

Insutance charge, payment of specio rate not amounting to 

payment of 80—88, 91, 95—102, 105, 109, 117, 118, 119 
demand for 58, 60, 62, 63, 69, 151 — I5o 

Insurers, liability of Railway Company as . 208, 218, 222 

Intel ckango of traffic booked through between two Railways, 

agreement tor 360—862, 86b, 867, 


lelationship as puucipal and agent or as partners 

for ^361,362, 867,868 

liability of contracting Company for lo's of traffic 

booked thiough 800-862, 871-873 

company ovei whoso line Joss occurred 

360—362, 371—373 

when receiving Co act as agents for delivering Co 

^ ® 450, 451, 453, 

Interlocutory order, error in, not affecting the merits of the * 

case 

Inlerpleader suit by Railway Company ,,, o50, 4/8—483 

lien of Kailwaj Company for freight and coats in 478— 

for wharfage and demur- .g^ 

rage 

Issue-’, amendment of ,,, 


Jemadar failing to lock points properly and endangering the 
. safety of the public 

the facing pomts before allowing a 
train to come into the station ° 

Jurtsdictton of Courts, cause of action arises within, where 

breach of contract took place ’ 
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Junsdictiou — contd 

of High Court to entertain a suit to re-Jran 

nui anco canned by Ry t\o^k8hop^ 7{ ' TW 7 " - 

of High t uiirt to tr> t guard for drimkennt«^ 10 , " 
of a Court to try a charge for the offence of chiatn^' ICC; jr,*' 

Magistrate ti try offences committed out of local 

of iIofas':il Small Can o Courts to iitlacli «a!arM 
and other debts of Rj servants w.tliin tie 
junsdiction of High Courts 
of a Small Causo Conit to onterlatn n suit for rav- 

ment of profession tax „ 

of Courts, in suitsforrecoxeryofoverchargesltviel 4- ’ 

cause of action arises where o\crcliar'’M ’ ' ‘ 
were levied * 

of Small Cause Court to attach sahnes of 

serv ants ' ^ 

prohibitory order to tho disbursing office out id* 
the 

transfer of decree for execution to Court having 
disbursing officer not bound to pay moiicx .h. 

Court without .. ^ ® 

of Court prol ibitory order to disbursmy f,n. 
residing outside the ^ 

L 

Land taken foi Railway 

damages caused to lands adjoining ^^‘^'>•70, 

when separate Bint maintainable for > 

right of way on 

Legal representative, son adopted bj a Hindu widow fill, 831 

entitled to sue for damages for thehenofii 5 >.l\ ' 

members of the family of the deceased 
not entitled for any portion of damages ‘g, 

Lmlthtij of Baihoay Company— "‘l-Jes 

for loss of goods oauseil by theft m tronsit 
booked through 

suit to Jio agdinst the Co oveT v •- 

line lo^s occurred "e 37] 


liability of the Contracting Co 

n Ry prenu«es by owner without C'l”' 

receipt 1. “^4. . , ' 
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2C3— JG6 
J07 


2(57—270 


-270 

no 

201 

297 


Half a>j f' npany—^ntd, 

lontrnct othor\vi«!C tlmn inuler ffr- 
wnrding n >to Jiol bimling tlio 
llj- (o to n book goods 
m tlioir o) gii ft} condition 

bange of londition in consign 
meiit 

lUSL I I ti M ngftiiifet consigtH o’s 
Qg« lit Ii n g d 

irrtgulir ileof goods K ft ttillmi llj promisos 
15 bailco 
dniu'igud Iji firo 

dnt\ of lly Co to protect 

w lien risks "ccm 297 — 2*^0 301 

bookc 1 u idcr Risk n no -23 

of speciftl \ftlito 52, 70, 80 

‘stik wroiiglit «|> "itli otlicj 

inatornK" tm \ning of tlio term 52, 54, 80—82 
^ftbioof silk slionld bo more tlinn 

hilf tlio Tnliiu of fabric Sf, 60—82 

goods fm«dcscnbt.d 1 lO 

elT* of con litioiini f R) loctipt IBO— 160 

onus of pioMiig ncgligciico 150—1 >9, 1C3, 104 
i r w rongful <kln 1 1 ) of goods 2TT 2'5') 

dutt < f lU ( o to cltlivir to til 
pti on v-lio Ins pn p rly in 
I' oils mid 11 } lit of po -n-Hi Ml 2 1 ), 2l8, 250, 
'"i 

bool od under risk note 
tor dell) in drlivoiy of goo Is 

notice of the lime wlion 'iiul tlio piirpO'to for wliirli 
goods %\oic required 
for failure to divert trsfijc wliile en route 

disregard oi the orltr « f consignor 
for tho fall weight of goods sliov/ on linilw ly lice cipfs 
right of Rj Co to collect higliet < Ini^Ls for 

cond lions on the bn.ck of rt-LOijit note to 

< rrect clisigea fur 317—823, 090 — 700 


25 

25, iO 
250 


25(j— 202 
t09, HI 
400—412 
181 
ii7 eoc, 


higher charge distingnishcd from luidor* 


eliftrgo 
notice of 
Itshed 


318—323 


olteroahvo rates not 


niih- 

J18, 821—323 


175 
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Liahihty of Railway Company — contd 


Page 


delivery, meaning of 
reasonableness of special rules 

acceptance of goods by authorired 
Ry sei^ants 

mercbaudiae booked as luggage 
booked under Risk note 


167, 168, 171 
167, 168, 170 
171, 175,176 

165, 167, 175 
227—229,233 
20, 35, S6 48 294 


consignor bound by ordinary tram 

arrangements 294 — 296 

complete consignment or package 8 — 12, 18 — 1 

24—29, 35, 36, 44, 46, 48 51 
of special value 61, 78 83, 86, 92, 131, 13o 

137, 144, 147, 151 

luggage includes a parcel or package 182—134 

effect of omission to declare value and 
nature 140—180 


protection extends to the entne parcel 
or package 

for damage to goods caused after arrival at destii ation 
as werebousemen 
caused by ( re as bailees 

booked under Risk note 
of special value 

declaration of value and nature 
demand for insurance charge 

by specially authorised Ry servant 
for sJiort dobvery of goods 176 182 184, 188 190 

demurrogo accrues bt plaintiffs 

refusal to take delivery ‘ 

effect of claim by consignee after delivery and 

grant of clear receipt lyt^ 

18 

424, ISl 
195, 208, 2^6, 445 

2‘’6 
2C3 


148-151 

284 
207— SQO 
304 S06, 
1, S, 223, 294 
60, 151 
151-154 
151—155 
153,154 


grant of clear receipt 
booked under Risk note 
of special value 
for non delivery of goods 


proof of debt try to B} Co for 
despatch 

at further destination 


failure of Ry Co to re book at -- ogQ 
destination 
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Liahihfij / JtajI aj fo nj>afi^— *contd, 

tontract other\ri'-e tlinn under for- 
wniding note not binding tlio 
Ry to to rtbooL goods 2C3 — idO 

in tbeir OJ iginal condition 207 

rlinnge of condition m consign 
ment 2b7 — 270 

ciuse t action •vgainst consignee’s 

agent when good 207 — 270 

irregular ile of goods left withm Ej premises 4jj 

ns bailee'! 291 

damnged b^ fire 297 

dntx of Uy Co to protect 

when rists «ceur 297 — 299, 301 

booked nndor Risk note _23 

of special mine 52, 70, 80 

“silk wrought up with othei 

materials” meaning of the term 52, 54, 80—82 
value of silk sbonld bo more than 

half the value ol fabric 64, 80—82 

goods niisdo'-cribed lob 

o0ect of con litions <>f Rj receipt 156—159 
onus of pioMng negligence 156— 150, 163, 164 
for wrongful dtliVc ri of goods 238 265 

duty < f Ih Co to deliver to tl o 
pet^n who lias prtpeiky in 
goods and light of possession 233, 248, 250, 
254 

booked under risk not© 25, 30 

lor delay in delivery of goods 250 

notice of tbo time when and the pin poso for which 

goods M eie required 250 262 

foi failure to diver! traffic while rn route 409 41 J 

disregard nf the ordi r »f consignor 409 412 

for the full weight of goods shown on Railway Receipts 181 

right of Rj Co fo collect higlier tharges for 317 696 

cond tioDs on the back of rtcoipt note to 

c rrtct chaiges for 317—323, 096 700 

higher charge distiognished from under* 

charge , 318—323 

notice of alternative rates not pub* 


176 
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INDEX 


Inability of Railway Company— oontd 

for overcharges made by delivering Co ... 824 

delivering Co when regarded as agent 827 

want of power of destination station to alter 

the contract to carry goods 32 i— 328 

for injury to horse not booked at owner's risk nor insured 484, 485, 

486, 488, 494, 49o 

pioviding unsuitable wagons 484, 487, 489,494 496 

for loss of life caused by an accident 60o, 624, 62o 

for loss of life caused by explosion of fireworks 674, 575, 579 580 
doty of Ry Co to cai ry passengers safely 574, 575, 

582 58i3 

onus of proving negligence on the part of Ry Co 574 575 

580 583 


negligence on tie 
® ® 606,606 605 


497, 498, 616, 619, 620, 621 
p,.eenger 5i9_620 

622—524 526 o28 


onns of proving absence of 
part of Ry Oo 

for injury sustained by a passenger 
by LoUision of trains 

onns of proving that the 
injuries in a collision 
by a carnage door left open 
by a part of the body of the passei ger being outside the .g 
carnage 529 53-, ob 

breach of statutory obligation causing accident 529,633 585 

contractual obligation between Railway Company 
and passenger 

contnbntory negligence on the part of plaintiffs ggg’ 


wfufe alighting front tram 
by bad lighting 
b) incomplete platform , 
by tram overshooting platform 


S54—&02, 664, 660 669 
664-569 062 , 564,669, 570 
654, 556, 567, 662,669 

654, 658-660, 562^600, 


by omission to tv am passengers against ’'''®'‘“"?6 o!V69,5‘70 


illegality of opinion formed by Judges by personal g^g 

inspection of the place of accident 

for loss of life and injury to passengers 58C 

b} alleged suffocation of gas in train (526—680 

negligence on the part of Ry Co 
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Liaixhty of Eailvay Company — contd 

for fire caused by spark from engine 715, 727, 728, 732 

stitutory powers of Ilailwa; to ran loco 

inutiTe engines 715 — 718,728 

proof of negligence on the part of Ry 


Co 715—721, 
724, 727—732 
749 

749, 750, 754 


for 001*53008 caosed by their workshops 

injunction to restrain nuisance 
jurisdiction of Ui^li Court to entertain the 

suit 749, 750, 753, 765 

for acts done under statutory poweis 749—752, 754, 762 

plea of laches oi ac(|niesceiice on the part 

of the plamiiff 749, 754 757 

for damages caused to lands adiomtng Railway lands 737 — 788, 

739 

doty of Ry Co to uial e accommodation 

works 7B7— 744 

foi negligent construction of accommodation works 787—748 

for acting in exce's of st'itutory powers 737, 740,-742, 745 

suit £oi damages when mamtainable 787, 789 — 742 
for refnsing to provide reserved accommodation 687, 688 

rules for providing reseived accommodatiou 687, 688 

waiver of 687, 688 

for muricipal ground rates as occupiers only . 777—780 

for profe siou tax to two municipalities 782,785 

juixbdiction of Couits 783,784 

for defamatory words spoken by a guard 807, 808, 811, 812 

for value of season ticket lost by the holdei 822 — 824 

lefusalofRy Co to issue duplicate ticket 822 824 

to return deposit money 822 — 824 

for cruelty to animals 1065 — 1067, 

1072, 1073 

goods yard of a Railway whether a public 
place . 1066, 1069 

Liahihty of steimer co psny for loss of goods during 

trinsii ssion by r ulway 137, 144 

of consignee of goods, detained by Ry foi prior debts 

due by him 346, 347 

duty of Ry Co to sell goods detained 346, 347 

of consignee for lefusal to take part delivery of goods 829—333 
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Liability — contd. 

to paj wliaifage and. deinurr vge charge 329—338 

of a pers( n for sending dangerous goods 270 271, 

275, 277, 283 

notice of tl e nature and contents of the 

package to be givou to Raihvay servants 270— 27o 
270, 280, 283 


penalty for omitting to give 274 

of ft father for taking his son without ticket 97' 

to conviction when arises 872 873 

of a zamiiidni foi damages caused to Ry line by the biiist 

mg of Ins tank 701, 70J, 70a, 707 708 

duty of zammdftr to mamt'nn ancient tanks 701 708 
absence of ncgligenct on the part of zaramdar 701 
^ 70:i, 70S 70n 


to store timhei vithin municipal hunts, Ry Oo failing 
to obtain 1058, 10:.9, 1002, 1004 

agent charged foi failing to obtain 1058, 10o9, 106*^ 

held license not necessary 1059, 1082 ICOl 


L et} of R\ Co for freight and costs in intoi pleader suits 
for nharfage and demurrvgo 
for prioi debt due by consignee 


478-183 
478—483 
)46 347 


1 iitalion 111 a suit for lo«s of goods 104 — 467, 471 472 

pciiod of, m a suit for non delivoiy of goods 


period of, m smts for compensation 
Loss see Liability 

Luqgagi>, liability of Ry Co for loss of 
merchandise booked is 
person sending Ins, bj a 


507, 588 601, 602 
60-* 


227—230 
227 22 ' -30 

1005—1008 


» ^ . assenger 

chaigofor attempt to defraud by evading payment of 
faro due on 1905 JWO, 

it is not the duty of Ry soivants to enquire inns 

ownership of luti.*, 

182, 133, 130, 13o 
J32— l3o 


not insured 

includes parcel orpa'*kage 
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Page 


Vi Mci/aZ ground rate liability of Rj Co for ns occupiers 

oiil^ 777—780 

V ntcij wletler \ R^ C hall 1 p s jiofe sion Hx to 

two 78J — 785 

j msdiclion of courts 783 784 

V itcijnhiy ng i of to ter nP 1 ds to 1 ij p pes 761 — 771, 774, 

Tib 

w hetber I otice to Ry Co u oe iv 764 770 774 

w! ether Ry Co his ponei to 1 ly pipes 770 — 773 77b 

3/ d trqh n of goods. Ry Co not e\ontjated from lliili 

litr f « 15b— lo^ 163, lb5 

otestejt d artit i-s Inbilit ol Uy Co tor 187- 144 


higlige ice ih tnce of [ joof of, on tlio pin of Ry Co in a suit 

for deith and iiiuij ciuscd to passengers 088, 61b 

652, 6o8, C84, 685 

die atioii of, on the part of Rj Co foi dealli 
caused bj explosion of fireworks in a. tram 574, o76, 580 
ub tnce of, on tlie pirt of Ry Co m a suit for 
(Hungc to goods 284—286 

absence ot burden of proving wheru goods were 

stolen tn transit 807—309, 811, 816 

burden of proof ol, m cases where goods were 
damaged by t re 291 — 801, 304 — 306 

butdeii of proof of, in suits foi non delivery of goods 

uiisdesci ibod 15b, 158, 159, 163, lb4 
in cs'-e ol ds booked at owner s 

risk 3b, 39, 43, 44, 46, 47 
ina suit agvinst Ry Co for damages 

caused by sparks from engine 7Io, 

710, 718—721, 721, 72o, 727—730, 732 
of Rv servants for ion delivery of goods, liability of 

Uy Co for 196, 200, 203, 204 

of Ry servants oi igtnts Ry Co protected from 
liability for, for loss of poods of specnl value not 
injured 72,73 76, 77, 78 6b, bQ, 138 — 140 145,146 
of Ry servnits, for lo«s of gtods booked undei Ri'tk 

note 4 6, 7 21 

of By Co. in providing nnsuitabk wnguis 48 1 ibo 

4 ? ', 4911496 

Onus of piovmg 4&i 46b, 494—496 
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Negligence — contd 

contnbatoiy, on the p'lrt of the plaintiff in a suit against 
Ry Co for m]Uiy sustained by leaving carnage door 
open 529, 532, 536, 552, 553 

on the part of Ry Co , presumption of, m leaving the 

carriage door open 634, 544, 553 
passenger lawfully attempting to a\ oid danger oi in- 
convenience IS not guilty of 622, 528, 526, 528 

Ry Co guilty of, in not keeping the station properly 

lighted 554, 656—559, 562, 664, 569, 570 
in keeping the platform in a danger- 
ous state 554, 556, 5o7, 582, 569 

in allowing a tram to overshoot platform 

554, 557—662, 569, 670 
ID not warning a passenger agamst 

alighting 664, 560, 561, 662, 666, 569, o70 
m not providing night watchman 

606, 608, 610, 611, 612, 6J6, 017, 625 
of Ry Co in construction and mamtonanco of railway 

Imo . 787-744 

of a driver in running hie tram against signals . S94, 

895, 897, 808, 922—924 

» »> through 

a closed gate 88^ 

». ,1 nnd not 

having his tram under control 876—878 
in omitting to stop his tram and obtain hoe- 

deal certificate 872, o/o 

in starting a tram without receiving line" 

oleartlclet M5,906 

m uncoupling engine of a tram without^ 
seeing that brakes wore on 891-— o 

in passing a danger signal when the lins was 
not clear and Bmashing level crossing 
gates 885—887 

m starting his tram with n wrong Ime-clc m^ 
ticket disregarding signal against mm 9^4— 
of a gatoraan in being asleep On duty and failing 

to lower signal and open goto 881 

to permit a tram to enter station.. ® 

of a guard in failing to boo that coolies did not enter 
a ballast tram after it 
was m motion 
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Page 


A ejIijeTicc— contd 


tliafc particular points were 

correctly 'et 046^051 

m allowing his trim toieiiiain unpiotected 

bet veen two “tition** 911—015 


of a jemadar in not lottm„ points propeilj and ei daiigei 

mg tho ifeti ot tlie public 590 

n not huTii g lock d the facing points before 
allowing i fram to tome into tlie 
station 878 — 880 


of a station master in allowing a mail tram n n smmg 
wheie a goods tram was stand 
lug 932—034 

in allowing a tram to i un on a wiong 
lino wUh< lit taking prescnbed 
precautions 917, 921 

m failing to see that facing points 
neio seinielv locked befoje allow 
ing a train to come into tlie 
station 878—880 


m not poisoiiall} olserTing that the 
rearp rtion of a tram was missing 
be lore giving line clear for another 
tram QIG 


in allotvng a tram to stait after 
h ivir g given line cle ir lor a tram 
fr Di the opposite direction & 35__937 

m allowing a tram to proceed to the 
n xl station without previoash 
obtaining a line cleai inessa^^e 938 — 940 

m preparing lino deal certificate and 
h indu g it over to tlie giinid ot a 
donn ti in before the amvoJ of an 
up tram 927, 031 ^ 932 

in fa 1 ng to see that tho sigi al \ as 

kept at danger 907, 010 

111 causing death by rash and negli* 
gent act by wrongly preparing 
line clear message betorehaud and 
starting train 8^9,905 

of a signaller m omitting to be present and answer signals 

and messages 870, 871 
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26 J 


Negligence — contd 

of a sub-storekeeper m moving trucks against the rules 
and causing the de'ith of 
coolies 874,870 

absence of, on the part of Zaimndar in a suit for damage 

caused to Baiiiva} line 701, 705, 708, 700 

Non delitery of goods, liability of llj Co for 105, 208, 226, 227 

as bailees 291 

booked under Bisk note 223 

at fill ther destination 263 

failure of By Co to rebook goods 263—266 

contract otherwise than under roniardnig 
not binding tlio By Co to rebnok goods 
in tlioir original condition 

change of condition in consignment 
cause of aci/c« ogiiost consignee’s igent 
damaged by flro 
misde'cnbod 

effect of conditions of By Beceipt 
onus of proMng negligence lo6, 158 159, 163,161' 

pioco goods containing cloths with silk borders 
a silk parcel not insured 70,80 121 ISl 

goods detained for piioi debt due by pi iintifTs 

N>te, hori^arding, coaditions on tho back of, when lalid 29i>— 200 

® ’ 256—262 

conti act otheni i-'e than under, not binding 263 266 

A'otice of claim 

for loss of goods 3^3,586 389, 409—112, 418,421, K5 

service of, m a suit against two Railway s ^ 0^0 ^lOS 

on Traffic Manager whether snfli 
cient 390, 807, oOS, 100 

on one defendant Co vhethcr 
suflicKnt as agiin«t the otior 

defendant Co 3' 0 3 S 3W 

100, lOl, 101 460 108 

Ultra Vires, if incoii'-istont vith tl e 
conditions of tho By Act 


•266 
267 
267-270 
267-270 
297 
150 
156-150 
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Notter of cKmi— contd 

On Goods Supeiiiitendent not 
sufiicient 445, 446,418 449 

on destination Co nheii not suffi- 
cient notice to booking Co 373—375 
< n contracting Co not sufficient to 
the Co on wliise line loss took 
place 434, 435 

on destination Co sned.'wantof il2, 415 41G 
nondelivery of goods, service of, on Iraffic Manngei not 

sufficient 436—139 

short delivery of goods 440, 443 

service of, on Traffic Alanager when sufficient 440—442 
insnffii-ieiit ifsentbv post unregistered 443,444 
wrongful dchverv of goods 876, 879, 8S2 

refund of overcharge , 416,418,424—120 

service of, on the Traffic Manager wliether sufficient 416,418 
necc'isitv of, before 01 after delivery 
of goods 424—426, 481 

on the Ageotnt his office 424, 425, 

426, 482, 483 

to Iraffic Superintendent when sufficient 868—886 

to Iraffic Manager when sufficient 38b— 889 

objection as to want of, may bo taken at the lieanng 888 — 886 

most be served on Secretary of Stale in a smt against 
a State »y 812, 813, 815, 816 

condition on the back of fty receipt as to distinguished 
from notice required bv Jlv Act 161—171 

waivei of 465, 467, 168, 471 

Nohee, consignee failing to give, of the time when and the 

purpose for which goods were required 25G — 20*^ 

of the nature and contents of dangerou'i goods to be given 

to Ry servants 270 -275 270, 280, 283 

penalty for sending dangerous goods without 274 

by mnnicipahti to enter on Ry. lands to Kv pipes necessary 

764—771, 774, 775 

of termination of personal service of a Rv servant 704 — 796, 799, 

801, 803 

to accused in case of further enquiry 907-910 

A’titsanc** ca ised by workshops, liability of Ry Co for 748, 740, 753 

injunction to restrain .. 748,749,750,754 

jurisdiction of High Comt to entertain a suit for 749, 750, 


170 
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Ohat} action by Ry. Co to public ngbt of way by closing level 

crossing gate ... ... 82Q, 827, 820 

injunction against ... 826, 827,829,830 

of a Ry. servant in tlie performance of Ins duty 1021, 1028 
of bribe to a Ry servant . . ... 1043 — 1045 

Official assignee, right of, in after acquired property of an insolvent 

856, 857 

retrospective effect of an Act in vested rights of... 856,857 

Onus of proving that application foi delivery of goods was made 

within a reasonable time 286 

that goods were delivered to Ry. Co foi despatch 226, 227 
ready foi delivery for a reasonable 
time . 196, 201, 205, 286 

how the goods entrusted to Ry Co were lost 188, 180 

how the goods booked under Risk note were lost 14,25, 
20, S7, 42, 44, 45, 46 

tint loss of goods booked under RisL note was 
caused by some default for which Ry. Co were 
liable .. . i, 2 

that loss of goods occurred while m the custody of 

Ry. Co .. .. 190,101,193,194 

that goods were not stolen by Ry. soivnnts oi their 

Agent, 807,308,305,311,310 

that Ry Co took as much taro of the goods as a 

bnilee 22». 

486, 488, 489, IH 49o, 190 

negligence, vvlieio goods were damaged b} firu 

while m possession of Hy. Co 291 -^ 

on the part ot Ry* Co m not prevent* 

mg ^ngeroiiB goods b®'"b\^„Tr7!,’5S0,583 
trams by pa‘«sengers o !•*, '*>’'> • 

ml ''°°’'‘'36“3o'’ nl -15, 

in .mt. agninst Ur. Co, f'"' "“JJ, j.r,p, 
iloliTOr, ot gooils .. , 5.1 
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Ohms — contd 

on the part of Ry Co in 'wrongful 

delivery of goods 27 28 

in a suit agninst Ry Co for injury 
caused to a passenger by a carnage 
door left open 526 

Otcrc/taige, liabiliti fur made by delivering Co 324 — 328 

juiisdiction of Couits in suits for recoveij of 476, 477 


Pa^i, travelling with an old 987, 988 

forged, travelling witb a 989 900 

Z’ossenger, carrying luggage of anotliei person 1005,1006, 1008 

elinrgo foi ittcmpl to defraud by evading 

payment of fare due 1005, 1006, 1008 

it IS uot the dut} of Ry aeraintsto enquire into the 

ownership of luggige of 1005, 1008 

person travelling on foot board of a Ry carnage is a 1004 

1005 

convicted for tl e offence of trespass 1004, 1005 

tiavelltng A\ithout Ucktt, action foi illegal removal from 

tiaiu of a 089—695 

illegal detention ot a 689, 601 

Ry Co nut bound to ishuu tickots at intei mediate sta 

tions to 689, 660, 692, 694 

payment of faiu at luteimediato stations by a 689, 693 — 6Uo 
permission to d, to travel without ticket teiminates it 

the next statiou 689, 690, 692, 694 

refusal of Ry Co to issue tickots at mterinediate 

statious to a 689, 690, 692 — 695 

not producing season ticket when i ailed upon cannot be 

hned criminally 991— 99o 

^“ggage of, IS a paicel or package within the scope of 
the Ry Act 
liability of Ry Co for iniury sustained by a, 

by collision of trains 497, 498, 515, 520, 521 

by a carriage door left open 622 526, 528 

by dill Part of tbe body beiug outside the carriage 

53*b 532, 5d2“5o4 

cuuliaciUdl obligitioii between Ry Co 
and I passenger 


132 
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breach of etatutoiy oblij^atiou ciUbin;' 

accident ... 529j53o,53'i 

toiitiibiitoijf negJi^^eiico on tJio part of the 

plaintilTb ... 529,582, 536,552,553 

while alighting from tram .. 554 562, 554, 566, 569, 57U 

by bad lighting ... .. 654—559,502 

564, 569, 570 

by incomplete jilatfoim 554, 556, 557, 562, 569 
by tiain overshooting pi itform 554, 558, 559, 
5 60, 562, 566, 509, 570 
by omitting to warn against alighting 

554—562, 566, 569, 579 
duty ot Ry. Oo. to cairy, safely .. 674, 575, 582, 583 

1 iwfully attempting to avoid danger oi meouvemence 
13 Dot guilt} of negligence . ... 622, 523, 626, 52'' 

Platnf, fatuking lunies of certain plimtiffe out of . 176, 178, 179 


Plntfoi m tieket, 'iait foi recovery of the value of, levied by a 

Railway Company ... ... 817, 818, 82l 

authority of Railway ndtuinibtr.ation 
to exclude persons without, from station 
platfoim ... . 817—821 

to impose conditions for admittance on plat* 

form 8l7,S20,h2l 


to sec a friend oti by tram dots not coushtnte 
business within tho torios of rule 29 for tho 
giiidaiicc of the public . 

/Vmcipnl Olid .dyent, relationship as, between two Rnilwajs for 
lulerehange of traffic 360—362, 

Proit^ent Jund, compulsory deposits in, of Railway servants 
. after acquired property of mi insolvent 

right of an othoial iis«igneo in 
vested right of otlicial assignee m 
rotroapectivc* effect of an Act in 
compulsory deposit in, of Itiilway servants, not 
liable to attachment on the servant leaving the 
Co’ssiryiro ... . 852 8o8, 

(li Imition of compulsory dcjiosit 8 >-» 
couqiulsorj dcjKlsit ol an msolvuiit lly 


821 

36=i 

856 

85/ 

b'7 

856 

857 

856 

851 
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Vrovtihitljuii I — lontd 

right of oUufil i«Mgnet to clum, (Jctcriiitned 
ftom tbe date of couniigiulo npot \tion of the 
ProMdent Funds \Cfc ... 847,850, 851 

suit H} seiNaut foi recoverj of moneys con- 


tributcd to 

835, 836 

suit not maintainable against Uiilw ly 

Co 

835, 836 

committee to bi Mied 

825, 826 

of Corporation of Calcutta 

860,864 

attacbmint of subscriptions in, illegil 

860, 86o, 865 

compul'or) deposit di'-tingmsbed from 

voluuLir) 


depo'it S(if 


R 

Wrti/irn j, constriiLiioii of, Ravin Co ictiiig m exetss of stitntor) 

poners m 787 740—742 74 f 7 l-o 

iiCo'ligence of Railw ij Co m 737 — 7t) 

liability of steamer coiopanj foi lo'-s of goods during 
ttansmx'siou by 187, I4'li 

Raifiruy C« tnpauy, filling to obtain licen'*t to store tiinbui ^vlthln 

Municipd limits I05S, 105^ lUb2 J0l>4 

a.ent charged foi Kiliiig to ubtiim license 10i>8, 

ln5>, 1002 

right of to loTj terminal charges 389— 311 

lii 3iD 

sanction ol Go\t ueceseuy 339— H, 
341 315 

Kailttatj tenant notice of the nature and contents of a pa k igi 

cont nniiig dangoioua goods to bo gi\en to 370 — 75 
270, 280 283 

gratuity or bonus money of not lial le 1< 

attachment 8 15, 8 16 

gift Ol actQaf defiverv to nectssiry S(6 64d 

insohent, compulsoiy deposit of in Provident 

Fund b47, 850 851 

right of officiil assigneo to claim Prciident 
Fund money of, determined from tic d»te 
of coming into operation of the PruMilent 
h iiul Act b47 8o0 Sol 

Ji \ultnt fniul mono) if, not luHet utach 

met t ’'Sj 65 » 85o 6a0 

Itliiiitiuii cf c lupuiborj lie] osit 6o2 8oo, 8oG 
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Rttiluay Scriant — contd 

compulsoiy deposit of, in Pioiiduit fmul 8oG 

iftor acquired propertj of 'll! msol 
vout 806, 857 

right of official a-vsignee m 856, 857 
Ye‘«ted right of official -xsaignee in S5b 
letiospectivo effect of an Act in 80C, 857 
attaclimcnt of salary of 833, 837, 840, 842 

jurisdiction of tniiiill C mse Cou’'t 839, 840 
proliibitoi\ ordei totliodisbuisiiig office oTit«ido 
tilt, lurisdittiOQof the Court to send e ilarv of 

837, 840, 842-844 

tiansfoi of decree igamst, for t\ecution to the 
Courf having Jurisdiction 837, 811, 842 

disbursing ofhcei not bound to paj iiiom) of, 
into court without Jurisdiction 83/, 841 

attacliinent of deposit nioner of 866, 868, 869 

piioi lien of Rj Co ,ovei deposit mon/y of 866 8b8 809 
attachment to bo made subject to 860, 863 
ordet foi pajmontof interest to Judg- 
ment Cl editor 800, 80 • 


dismissal of 

notico of termuiation of sorvico of 


70S, 794, 798 
794—700, 790, 
SOI, 80j 

icquiesceiice in 794, 802, 8 ( 3, SOj, S9<» 

frosh service 794, 706, 801, 8O0 806 

wrongful di'siDissal of a 786, 788, 78^ 

agreement to serve 
alleged misconduct 

diithonzed, to iccept increased clmgo for articles 

of special value 58, 59, 02, 07, 80, 90, I-’3, 153, 
accept luce of fare by, after declai ition 73, 78, 93, 100 
obstructed in the peiforraanbo of Ins duty 1021, 10- 
ofterofbr.be to 104^1^5 

isa public «ervintundcr \cts lA of inih 

of I80O 

f 777— 75>0 

Itafi, Miiuicijial ground, li ibilily of It iiinny Comjunj loi- 

siitctal rodticcd, under Risk Nnto is coiisidontion for jrj 

coi.tr let 4—7, H, n, 10 18, 19, 20. 32, 23. 26, 31, <^5, 30. 
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-luci. piMneiit of <!(►, 03— 9S 101, 102. 107, 109, 117, 118 

(li'tniiriMsIiotl from insnruici clnrge, 80, 97*— 100, 

102, 100, 107, 117, 118 

Pe li < J itin ai-oi^, '•nit foi (Hmugfi for fiilure iifRuIvvij Company 

(or 203—266 

contract othcrwj<ie tli in under Forwaidmg Note 203.260 . 

I’effipt , condttionR on tUo back of, effect of 150 — 159 

conditions on ibe back of, creating right to Bail- 

wa} Company to collect nodorcharges 696 — 700 
Ignorance of 690, 697, 700 

conditions on tlio back of, restricted 349, 357* — 359 
elT» ct of ondor ement on 348— d54, 3 >7, 359 

not instruincut of title 350, 354, 358, 359 

vale of . 352, 854, 350 

liabilit} of Railway Company for loss of goods 
left by ow,ttec oi\ Railway premises without 
obtaining 165— 170, 175, 170 

liabilitr of Railway Company for full weight of 

goods shown on 184— 186 

offect of eodor-ement on, by consignees for deli 

leiy of goods to then agents 232, 288, 240, 244, 

254 

riglit of Railway Company to correct charges shown 
in 317—323 


lie] Tfg t talne of the deceased, light of, to auo under Fatal Acci- 
dents Act 597 — 600 602, O04 

right of Benelicimes to sue as 597 — 699, 602 604 

lieae lel aciornmodat n liability of Itailw-iy Company tor refusing 

to provide 687— 688 

1 ults tor pi oviding 087, G88 

waiver of 087 ggg 

Utght of a passenger holding third cla<!s ticket to obstruct passeiigeis 

from entenng in an intermediate class 1000—1003 

complaint of a'^sault against Rada ay sen ants 1000 1003 
justificat on by Railway servants in ejecting the 

passenger from the carnage 1000 — 1 003 

of Ibvilway Company to collect higher charge at destm ition 

for goods earned 317, 323, 60(,, 700 
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refus-tl by consignee to pay highei charge 317—323 
higher charge distinguished from uiidei chaigeSlS— 323 
conditions on the bad of receiptnote 817— o2S 

C96_700 

plea of Ignorance of 096, C97, 700 

election byconsigmi of mode of cainageof 

goods 317-323 

notice of alteruati\e rate^ not published 317—323 

of Railway Company to levj tenmnal charges 339—341, 

344, 845 

sanction of Government necessary 839—341, 


of Municipdity to enter on Railway lands to lay pipes 

of two "Municipalities to levy profession tax on a Railway 
Company 782, 7ft5 

of wav, of the public, obstruction of Railwsv Company to 

826,827,829 

injunction to Ry Co 820,830 

of way on land taken for railway 

Risk note, liability of Railway Company foi lo's of goods books I 

under 20, 35, 86 48, 294 

by loading them in open ivagoiis 

coiniilete consignmei t oi package 8— 12, 18—21, 24—29 
^ 36 39, 44, 48 ol 

liability of Railway Company for short deliiory of goods 
booked under ^ 

liability <f Railway Cdupany for non dehvety of golds 
booked under 

liability of Railway Company for damage caused oq 

wrongful delu i ry of goods booked iindei 
negligence or mi«conduct of Railway bervants for loss ^ ^ 
of goods booked nndei ' ' 

to be in a form approved by the Governor General m 
Council 4,8,9, ll,lo lb, 10,21— 23, 26 28, SO, 32, 35, -it., 
Special reduced rnto i«» consideration for contract under 

4, 7, 13 14, 16, 18, 19, 20 22, 23, 2b, 31, 35, 30 41* 

Rules, dr'Obedienco of, 

li\ a dn\er in running his tram against signals 

894, 895, 807, 809, 922-y-* 

m omitting to stop his train and obtain 

lino clear cortiScato ' 
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in stdrtiujr 1 ti%m without leteivmg 
line cleir ticket 905, 906 

m starting Lis tram with a wioug line- 
cleai ticket disregT,rding signal 
against Ltui 924,925,926 

in uncoupling eugiue ot a tram with- 
out seeing that biakcs ivere on 891,893 


in lunning Lia tram against signals 

tin ongh \ clo'-ed gate 884 

in not ha\mg lus tram undoi control 
while enttrmg st ition and running 
against sigmls 87b — 878 

ID passing a dangei '•ignal when the 
line was not cleai and smabbicg 
level cro’N'sing gate-- 885—887 

by a guard m tniliDj, t see that p iit\i,ulai points 

>vcr9 coritfCt)) ''ft toi hi& train 9-k>-—951 

in tcaimg out line clear meb^age in the 
absence of the station master staitin^, 
tiam and cxii-^iig icc dent 888,889 

in allowing Ins tiain to reniniu un- 
protected between two bt itioiis Q 1 1—915 

m filling to see that particulai points 
weie correctly set 946 — 951 


in omitting to stoj liia tr nn and obtain 

line clejr ceitificate 872, 873 

in tailing to bee tb it coolios did not 
entei a ballist ttain 'iftei it was m 
motion 941 — 945 

by a JemidTJ ju not looking points projierly goo 

m not haMUg locked the facing points 
befoie nllowmg a train to come into 
btatinu 87b— '880 

by a station inastei in allowing a mad tram on a •'iding 

where a good'i tram was standing 982, 

933,934 

m failing to see tbit lacing points 
areaecnrelj locked before allow- 
ing V tram to come into 
station 678 — 880 
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Pagi 


in preparing )me*clear certificate 
and liandi”g it over to the guard 
of a doivii tram before the arriv- 
al of an up tiain ... 927, 931, 932 

m allowing a train to proceed to 
the next station without pre- 
viously obtaining a line-cleir 
message ... ... 938 — 940 


ID failing to keep signal at 
danger . . 907—910 

lu allonjug n tram to stirl after 
haiinff given line clear for a 
tr.uu from the opposite dirtction 935, 
9J6, 937 

111 Wilting a line-cleir nie*®ag0 
beforehand . ... 8SS— 8'’0 


lu allowing a tram to lun on a 
wiong lino without taliiig pre- 
scribed prccAutions 017> 919-9-1 
in not pel soiially obscnnig the rear 
portion of a tiain whiwi ainved • 
at his station was missing before 
gi\ ing lino deal for another tram 9l0 
in causing death by rash and negli- 
gent act by wrongly preparing 
huo-cleai message boforehaud 
and staiting train JOs 


habitual diBobedioncQ of, IS no answer to a charge ... 8/-* 873 

that obedience of rule would not lia\o possibly pi evented 
accident is no answer to the charge of .. ... 

geiioial, breadi of, made by Ry. Co. under Sec 17 of Act IX 
of 1890, does not create any ciimmal offence . I03-, 

geneial, breach of, for imposition and rccoicrj of fines fro'“ 

R}. seivants not criminal oftctico ... . 103-, lu^ 

fi.iined, to be cou«>i''tent with theRy. Act .nnd binding J®.!' 

168, 170. 223,220, 230, 940, P-*’ 

publication of, in Gaztiti of India 
<i.incriou of Government necessary 


329—338 

329—338 


Itulos and regulations of Ry. Co as to ctaiuia for loss or dawg*' 


power of Ry. Co. to make .. 
publication of, necessary ... 


JP3 

jg4— 18<» 

* ' 490, 49l» 493 
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Sfllnry of Ky servatit'^, atfachmont of . 837 , 840, 842 — 844 

prohibitory order to disboi-smg officer residing 
oatsido the Jmisdiction of the Couit oidenng 
attacUment of 837 — S40, 842 — 844 

want ot Jari'^iction of Court ordering attachment 

of . 837,841—814 

tran«f»r of decice for execution to the Court 

having Jill i«diction 837, 841 

disbmsing ofiicer not bound to pay inonev 

into Court mthont Jiiiisdiction 837, 841 


nioietj of, half tl e of an ofllcer on eicl leave ovompte 1 


from atrachment 8So, 830 

debts of Ily ser% ant', attachment of 833, 835 

bervice of notice of claim on contracting R) Co, not suSicient to 

the intenntdialo Co sued 434, 43 > 

on destination Co not suffcient notice to 
booking Co . 378—876 


on Traffic 'Muiagcro! oue Co not aufli- 
cient to the other Co when two Cos 
are sued 190, 397, 398, 400, 401, 404, 400, 408 
insuffuientifsentb^ post iiniegi^tered 448 44 4 
ou iratfic Manager not sufficient 8S0 — 88*^, 
41C 418,436—442 

on Goods Superintendent not snffi 

cieiit 443, 446, 148,449 

on Traffic Sapormtendent not sufli 

cient 383—386 

oil the Agent at Li'S (Bee neces^aiy 4 >4 

l‘>0 132 4,3 


on the Socrei iry uf Stitt, lu 
State Rys. 

personil agreement for, bj a Rj seivmt 
breach of 


suits agaiiibt 
813 81 . 


810 

710 

713 


Short (loin ery of good®, liabilitj of Ry Co foi 


176 182 Ibl 
183 1*10 


demurrage accming bj phiotin ' rtfn®!! t ) take 

deluerv ISl-1^7 

effect of claim nftci delncr^ und grant of ch u 

rece pt bj consignee 100 191,103 

booked under Ri'-k into j j 

of Rpciial value j >j, j jj 
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travelling beyond imhorized distance without 
reco'v ery of excess fare 
traielhng with an improper, no offeiica 

imprisonment in default of payment of faro 
and excess charge, illegal 
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966, 963 
966, 968 
984 


platform, suit foi rctovery of the value of 


981 
817,8JS, 821 


authority of Ry administration to oxclado persons from 
station platform withont 817—821 

ceason, habilitj of R} Co for lo«s of, by the holder 822 824 

refusal of Ry Oo to issue duplicate 822, 624 

refusal of Ry Co to leturn deposit money 822, 8’4 

season, pa««enger tia\elling without 991,990,996 

liable to pay the fare due not being fine 991, 995 090 
single, sale or tr tnsfer of, not prohibited 

conviction for cheating for sale of set aside 970, ®80 

liability of fithor for Uking son ivithout 


Tre*pas$ on Ry line entry into a station foi removing goods 
will not amount to 


1025-1027 


10 1, 1023 

on Ry line on legitimate business is no offence ^^24 

entry on Ry land by servants of millowners forrepa r 
ing pipes and reseivo rs is not 

U 

Fn Icrc? argo right of Rj Co to collect at destination 317—323 69f— 70J 
higher charge distinguished fiom 
coidition on the bichof Receipt note to correct 
clmrges 317-323 690-700 

plea of Ignorance of 096 697, <00 

C96 700 


riglit of Rt Co to collect 
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Vahit of a parcel means tl o market valiio at dostmation 
discount cannot bo deducted from 
declaration of, of articles of ‘special value— Declaration 


12f ISO 
J2f, ISO 
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ITaiier, of rules by K} Co to provide reserved accomraod'i* 


tion 

e87, 688 

of increased charge b\ Ry Co , in lespect of articles 

of special value 

79 

of service of nofcjce of claim 

465, 467, 468, 471 

irare/toH^cmen, liability of Ry Co , as 

284, 28j, 287, 288 

11 ay, right of, on land taken for lailw ij 

831, 832 

ir/(ij/flge and Demurrage charge^ rules f i 

329—338 

‘sanction of Gov eminent necessary 

129—338 

pablicdtiou m Gatette oj India iiecv. svi> 

o29— 338 

effect ofrcfu'-ilbv consignee to 

take pait delmry ot 

goods 329— 833 

allowed for poition of goods refosel by consignee 102 
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/otiitWor, binl Itj <o against for d un ige to Rj lino by 


the bursting of his t ink 

701, 704, 7U9 

duty of, to maiiituu ancient tanks 

701, 708 

absence of iiegligonco on the part ot 

701 705, 708, 709 





